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Bask  of  North  Ajcebioa  v.  Bikdoe. 

(Suprgma  Jadlcls]  Court  of  MuBwhuHtU.  Juna  IT,  ISfil.) 

1.  CORPORATIONa.  LlABILtT7  OV  STOCKBOLDBRa.  ACTIONa  Ht  VDHEISlf 
STATS.  Although  the  laws  of  Ksdsbs  provide  that  if  a  judgment  credttor  of 
cenain  eorpontione  ie  anabte  u>  Bud  propert;  n-bereoo  to  levy  exocatioD,  be 
may  proceed  bj  action  to  charge  the  itockholders  vith  theamoantof  his  judg- 
ment, aretideatof  NewTork  holding  an  unsAliBfied  judgment  ag^net  a  Kansas 
corpoTatioD,  which  haa  no  place  of  basineM  In  MaMachoeetts,  ctuinot  maiii- 
tain  an  action  in  the  latter  state  against  a  resident  of  California  to  establish 
bis  penonal  Itabtlity  aa  a  stockholder  In  such  corporation,  where  uo  proceed- 
ings have  been  taken  in  Eansas  to  establish  each  pereoual  liability. 

4PPEAL  from  superior  eoart,  Suffolk  county.  Action  by  the 
Bank  of  North  America  against  Frederick  II.  Hindgo  to  ee- 
tabltsh  his  perBOual  liability  as  a  stockholder  in  a  Kansae  corpora- 
tion. 

Reivry  S.  Dewey  for  appellant.  Hutohina  t&  Wheeler  for  ap- 
pellee, 

C.  Allem,  J.  The  plaintiff  ie  a  corporation  of  the  state  of  New 
York.  The  defendant  is  a  resident  of  California,  who  owned  fifty 
eharee  of  stock  in  the  Haddam  State  Bank,  a  corporation  of 
Kansas.     The  plaintiff  recovered  judgment  in  Kansas  for  $5,313 
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and  eoets  against  the  Haddam  Btate'Bank,  and  took  ont  execution 
thereon,  bat  coiitd  find  no  property  of  the  bank  whereon  to  levy, 
and  so  the  execntion  .w^  Tetumed  onsBtisfied.  No  steps  were 
taken  in  Kansas  ta  charge  the  defendant  as  a  stockholder  in  the 
bank,  bat,  he  he^ng'found  in  Maasachaaetts,  the  plaintiff  brinj^ 
this  action  agatli&t'  him  liore,  seeking  to  charge  him  personally  for 
the  jadgtnent  Against  the  bank  to  the  amonnt  of  the  par  value  of 
bis  fibbjiQS  therein,  namely,  $5,000.  This  is  soaght  to  be  done  hy 
TirtHe  0^  the  laws  of  Kansas,  respecting  which  the  averment  in 
the  declaration  is  as  follows :  "  And  the  plaintifE  further  says 
that  by  the  laws  of  the  state  of  Kansas,  if  any  execntion  shall  have 
been  issaed  against  the  property  or  effects  of  a  corporation,  ex- 
cept a  railway  or  rehgioua  or  charitable  corporation,  and  there 
cannot  be  fonnd  any  property  whereon  to  levy  snch  execution, 
then  execution  may  be  issued  against  any  of  the  stockholders  to 
an  extent  equal  in  amount  to  the  amonnt  of  the  stock  by  him  or 
her  owned,  together  with  any  amonnt  unpaid  thereon ;  or  the 
plaintiff  in  the  execution  may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judgment,  and  such  plaintiff 
may  maintain  an  action  at  law  against  any  one  or  more  of  the 
stockholders  of  snch  corporation  to  recover  a  debt  due  by  the  cor- 
poration." The  declaration  was  demurred  to,  and  we  have  to  de- 
termine whether  the  plaintiff  states  a  case  upon  his  declaration. 
The  declaration  does  not  in  terms  set  forth  any  statute  of  Kansas 
nor  show  to  what  extent  the  laws  of  Kansas  »bove  set  forth  are 
statutory,  or  rest  merely  in  judicial  decisions.  It  is  to  be  regretted 
that  we  are  not  at  liberty  to  determine  the  case  upon  an  examina- 
tion of  the  statute  of  Kansas,  with  the  assistance  of  any  con- 
stmction  which  may  have  been  put  upon  it  by  the  courts  of  that 
state.  Bnt  we  must  take  the  case  as  the  parties  present  it  to  ns. 
The  question  can  hardly  be  considered  as  an  open  one  in  this 
commonwealth.  This  court  has  often  declined  to  exercise  juris- 
diction to  enforce  a  liability  upon  stockholders  in  corporations  es- 
tablished in  other  states,  under  statutes  of  those  states.  In  Post 
V.  Kaihoad  Co.,  144  Mass.  341,  345;  11  N.  E.  Rep'r,  540,  it  is 
ertid :  "  This  court  does  not  take  jurisdiction  of  a  suit  to  enforce 
rhis  liability  of  stockholders  in  a  foreign  corporation,  not  because 
it  would  be  a  suit  to  enforce  a  penalty,  or  a  suit  opposed  to  the 
policy  of  OUT  laws,  but  because  it  is  a  suit  agfunst  a  foreign  cor- 
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poration  wliich  involves  the  relation  between  it  and  ita  stockholders, 
and  in  which  complete  justice  can  only  be  done  by  the  conrts  of 
the  jnrisdictioD  where  the  corporation  was  created.  See,  also, 
Hew  Haren  Horse- NaU  Co.  v.  Linden  Spring  Co.,  142  Mass. 
319,  353 ;  7  K.  £.  Bep'r,  773,  and  cases  cited. 

The  case  at  bar  fomiBhoa  a  strong  illuBtration  of  the  propriety 
of  this  course.  If  the  plaintiff,  as  a  creditor  of  the  Kansas  cor- 
potatioii,  withont  obtaining  any  previons  judgment  in  Kansas 
eetabhehing  the  defendant's  liability  as  a  Btockholder,  can  maintain 
an  action  directly  and  in  the  first  inetanue  against  him  in  Massa- 
chaeetts,  for  the  purpose  of  chaining  him  as  a  stockholder  under 
the  qualified  liability  set  forth  in  the  declaration,  then  it  would 
follow  that  the  plaintiS  might  also  inBtituteasimilaraction  against 
him  in  California,  or  in  any  nnmber  of  other  states  where  service 
npon  him  cunid  be  obtained.  The  plaintiff  might  also  iustitnte 
similar  actions  for  the  Bame  debt  in  different  states  against  other 
stockholders.  In  such  case  it  is  probable  thata  judgmentagaioBt 
one  stockholder  Avithont  satisfaction  would  be  no  bar  to  actions 
against  others,  but  it  is  obviotiB  that  the  defendants  in  sncli  actions 
might  be  put  to  great  inconvenience  in  ascertaining,  and  indeed 
might  find  it  practically  impossible  to  ascertain,  what  steps  the 
plaintiff  might  have  taken  against  other  stockholders  in  other 
states.  A  dishonest  creditor  might  possibly  recover  several  times 
over  against  different  stockholders  in  different  states,  before  they 
respectively  conld  ascertain  the  facts.  Likewise  the  defendant,  if 
compelled  to  pay  under  a  judgment  recovered  in  one  state,  would 
find  it  difficult,  if  not  impossible,  to  enforce  contribution  from 
other  stockholders  residing  elBewhere.  Moreover,  if  the  plaintiff 
might  mmntaiu  such  actions  against  the  defendant,  and  against 
other  stockholders  in  different  states,  until  he  should  finally  re- 
cover satisfaction,  other  creditors  of  the  Kansas  corporation  might 
also  do  the  same.  If  eveiy  creditor  of  a  KauBas  corporation, 
whidi  has  no  property  with  which  to  respond  to  a  judgment  ob- 
tained by  such  creditor  against  it  in  Kansas,  may,  therefore, 
without  any  further  proceedings  in  that  Btate  to  charge  the  stock- 
holders, maintain  au  action  against  every  stockholder  in  every 
state  of  the  Union  where  service  can  be  obtained,  and  pursue  Buch 
action  ontil  satisfaction  is  obtained  from  some  stockholder  in  some 
stat^  it  is  obviotis  that  a  large  amount  of  litigation  might  ensue, 
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under  which  snbetaDtim]  JDBdce,  as  unong  the  stockholden,  oonld 
not  be  voiced  out.  The  liability  of  the  etockholder,  as  set  forth 
in  the  dedai^ioo,  !■  not  a  general  liability  for  all  the  debts  of  the 
corporation.  The  ezecntioa  against  the  stockholder  which  can 
be  ieened  in  KanBaft  in  the  action  aguost  the  oorpontion,  as  Bet 
forth  in  the  decUntion,  i»  only  "  to  an  extent  eqnal  in  amoaot  to 
the  amount  of  stock  by  him  or  her  owned,  together  with  any 
amonnt  nnpaid  thereon."  Probably,  by  the  tme  constmction  of 
the  Btatnte,  the  action  at  law  to  charge  stockholden,  which  is 
given  as  an  alternative  lemedy,  wonld  be  limited  to  alike  amoont 
as  the  execntion ;  though,  according  to  the  averment  of  the  dec- 
laration, the  pUintiff  in  the  execntion  may  proceed  by  action  to 
charge  the  stockholders  with  the  amount  of  his  judgment,  without 
any  other  limitation  being  expressed.  The  present  plaintiff  does 
not  contend  that  it  can  recover  against  the  defendant  the  full 
amount  of  its  judgment,  but  only  the  par  value  of  the  defend- 
ant's stock  in  the  bank.  The  liability  sought  to  be  enforced  is  a 
strictly  limited  one.  It  seems  to  us  that  a  bona  fide,  or,  at  any 
rate,  a  compulsory,  payment  to  one  creditor  wonld  discbarge  a 
stockholder  to  that  extent  from  liability  toothers;  and  a  payment 
of  the  full  par  value  of  his  stock  would,  according  to  the  view 
which  has  been  expressed  by  this  conrt,  be  a  full  discharge.  Hal- 
sey  V.  McLean,  13  Allen,  443,  though  as  to  this,  other  courts 
might  hold  otherwise.  Fowler  v.  Robinson,  31  Me.  1S9;  Grose 
V.  Hilt,  36  Me.  22.  There  is  no  averment  in  the  decUration  that 
the  defendant  has  not  thus  been  discharged  from  liability,  and 
perhaps  this  is  not  necessary,  as  it  wonld  be  more  properly  a  mat- 
ter of  defense.  But,  in  case  of  several  actions  in  different  states, 
questions  of  priority  of  the  claims  of  creiiitors  might  arise  upon 
which  the  dccidons  of  the  courts  of  the  different  states  might  not 
be  uniform,  and  thus  the  defendant  might  be  held  liable  more 
than  once,  and  even  a  compulsory  payment  might  not  avail  to 
protect  him,  as  is  shown  by  the  eases  cited  by  the  defendant. 
Moreover,  the  defendant  might,  by  way  of  set-off,  present  claims 
which  he  holds  either  ngainst  the  corporation  in  Kansas,  or  against 
the  creditor  who  sues  him,  and  different  decisions  in  respect  to  ' 
his  right  of  setoff  might  be  made  in  different  states. 

These  considerations  are  suggested  to  illustrate  the  practical 
difficulty  of  enforcing  a  liability  such  as  that  set  forth  in  the  dec- 
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laration,  in  other  states  than  that  where  the  corporatEon  is  estab- 
lished, in  sncb  a  way  aa  to  secDre  sobstantigl  justice.  This  diffi- 
cdH;  is  far  greater  in  cases  where  no  steps  have  been  taken  in  the 
state  where  the  corporation  is  established,  to  ascertain  and  deter- 
mine the  aiDoant  of  each  stockholder's  liability.  There  the  whole 
amoant  of  debts  can  be  ascertained,  and  the  proper  proportion 
assessed  npon  each  stockholder  ;  or  his  liability  can  be  otheniise 
determined  in  a  manner  which  will  avoid  many  of  the  obj'ectiona 
which  exist  gainst  the  maintenance  of  actions  like  the  present. 
We  remain  satisfied  with  the  conclasions  heretofore  reached  by 
this  conrt,  that  such  an  action,  under  the  cironmstances  which 
appear  here,  onght  not  to  be  entertained  in  this  statu.  Limiting 
oar  decision  to  the  facts  now  before  us,  it  is  this  :  that  a  resident 
of  the  state  of  New  York  cannot  maintain  in  the  courta  of  thia 
state  an  action  against  a  resident  of  the  state  of  California,  to  es- 
tablish his  personal  liability  as  a  stockholder  of  a  corporation  or- 
ganized in  the  state  of  Kansas,  and  having  no  place  of  basinese 
in  this  state,  for  a  debt  of  that  corporation  to  the  plaintiff  under 
the  laws  of  Gansas,  such  as  are  set  forth  in  the  declaration,  pro 
Tiding  for  a  certain  special  and  limited  liability  on  the  part  of 
stockholders,  when  no  judicial  proceedings  have  been  taken  in 
Kansas  to  ascertain  and  establish  the  liability  of  the  defendant  as 
such  stockholder.  Wlietherthe  same  result  might  not  be  reached, 
on  the  ground  that  the  subsidiary  liability  of  stockholders,  such 
as  is  set  forth,  is  matter  of  remedy  only,  and  does  not  follow  the 
stockholder  outside  the  state,  there  being  no  averment  of  a  differ- 
ent constmction  of  the  statute  by  the  Kansas  courts,  we  need  not 
consider.  Brown  t.  Slate  Co.,  134  Mass.  690.  Judgment  for 
the  defendant  affirmed.* 

Stockholdara  in  formiga  oorpormtloiu  —  anloiciliig  UmbllUy  o^  to  oradltrari. 
—  This  queetloD  Is  treated  in  Dote  lo  Ma;  v.  BUck,  2  Am.  B.  R.  A  Corp.  Rep. 
<r7S.  Flnt  National  Bulk  v.  OnBtin  Uinerra  Hin.  Co.,  1  Am.  B.  R.  &  Corp. 
Rep.  273,  is  also  Id  point. 

•  Baparl«d  In  XI  S.  E.  Rep'r,  lOK. 
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BoTD  T.  Yahdebbilt  Ikb.  Oo. 

(Bupnoi*  Court  of  Tsuinsm,  Hay  5,  laiL} 

1.  FiBB  ureoBAHCS.  Wabbantt.  WbeM  on  tbe  fac«  of  a  Bre  poliej,  the 
propsrtj  la  deacribed  aa  a  d<r»UIii^-hoiiae  occapied  by  teuanta,  sach  a  atats- 
mant  is  a  wanantj,  and  becomes  a  part  of  the  contract,  and  tbe  awared  can- 
not raooTer  for  a  Iom,  unlen  It  is  trae. 

'i.  Waivbh  of  forfbttdkk.  Tbere  can  be  no  wviver,  in  tbs  absence  of  a 
complete  knonled^  of  all  the  circDmetanceti;  and  the  fact  that  the  aaiared, 
doting  tbe  life  of  the  policy,  noUfied  the  company  that  the  piemlsea  were 
vacant,  and  reeei*ed  a  reply  that  "that  was  all  right,"  willnotamounttoan  es- 
toppel unleM  It  also  appeara  that  tbe  company  was  made  aware  that  the  house 
was  vacant  a  month  before  the  policy  was  Issued,  and  bad  continued  so  ever 

8'  Where,  in  addition  to  a  defense  growing  out  of  a  breach  of  warranty  of 
occupation,  the  cotnpaay  claims  an  over-Insurance,  the  (act  that  the  assured  la 
required  to  (umlah,  at  some  expense  to  himself,  an  eeUmate  of  bU  loea,  and 
the  vUue  of  the  house  destroyed,  in  accordance  with  the  terms  of  the  policy, 
will  not  amount  to  a  waiver  of  tbe  breach  of  warranty. 

i  PPEAL  from  circait  coort,  Bbelb;  eounty,  L.  H.  Estee,  judge. 

Malone  <&  Malone  ittt  appellant  M.  B.  Trezevant  for  ap- 
pellee. 

LuBTON,  J.  Action  at  law  npon  a  policy  of  fire  inenrance. 
The  property  insared  is  described  oq  the  face  of  tbe  policy  as  a 
"  one-story  frame,  sbingle-roof  dwelling-house,  occupied  by  good 
tenants  as  sucb."  This  policy  was  issued  March  9, 1888,  and  was 
for  two  years.  On  tbe  Slst  of  Jannary,  1888,  the  property  was 
consumed  by  lire.  The  insurance  company,  among  other  pleas, 
pleaded  that  the  premises  were  not  occupied,  either  at  time  of  is- 
suance of  policy  or  at  time  of  loss.  There  waa  a  judgment  for 
the  insurer.  Errors  are  assigned  npon  the  charge  of  the  court  to 
the  jnry.  Among  other  things,  the  court  charged  as  follows: 
"  The  statement  in  the  policy  in  this  case  '  ou  the  one-story  frame, 
shingle-roof  dwelling-house,  occupied  by  good  teuants  as  such,'  is 
a  representation  by  tbe  plaintiff  to  the  defendant  that  at  the  time 
tbe  policy  was  issued,  the  building  was  really  occupied,  and  the 
condition  npon  which  the  contract  of  insurance  was  based,  and 
to  entitle  the  plaintiff  to  recover  it  must  have  been  true.  Therefore, 
if  yoa  find  the  building  was  vacant,  and  that  tbe  defendant  was 
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ignorant  of  that  fact,  thie  aroidfi  the  policy,  and  yonr  verdict 
slionld  be  for  defendant.  This  is  the  law,  even  thongh  the  state- 
ment be  made  in  ignorance  and  without  any  desire  to  mierepre- 
sent  any  of  the  facts."  . 

This  was  a  succinct  statement  of  the  law,  expressed  in  positive 
and  ansimbiguoas  terms.  The  distinction  between  a  representation 
and  a  warranty  in  a  policy  of  fire  insnrance  is  an  important  one, 
and  has  led  to  mach  conflict  of  judicial  opinion.  The  definition 
by  Mr.  Arnold  in  his  work  on  Insorance,  of  a  "  warranty  "  ia  that 
a  "  warranty  is  a  stipnlatioa  inserted  in  writing  on  the  face  of  a 
policy,  on  the  literal  truth  or  fulfillment  of  which  the  validity  of 
the  entire  contract  depends."  *577.  This  definition,  says  Hr. 
Hay  in  his  valuable  work  on  Insurance,  has  met  with  general  ac- 
ceptance. The  latter  author,  speaking  of  a  warranty,  says :  "  By 
a  warranty,  the  insured  stipulates  for  the  absolute  truth  of  the 
statement  made,  and  the  strict  compliance  with  some  promised 
line  of  conduct,  npon  penalty  or  forfeiture  of  his  right  to  recover 
in  case  of  loss,  sbonld  the  statement  prove  untrne,  or  the  course 
of  conduct  be  nnfnlfiUed."  Again  he  says :  "  A  warranty  is  an 
agreement  in  the  nature  of  a  condition  precedent,  and,  like  that, 
it  must  be  strictly  complied  with."  g  156.  A  warranty 
enters  into  and  is  a  part  of  the  contract,  and  the  materiality  is  not 
open  to  discussion.  Noliability  can  arise,  except  within  the  terms 
of  the  contract,  of  which  the  warranty  is  a  part.  On  the  other 
hand,  a  mere  representation  is  in  its  nature  no  part  of  the  contract, 
being  a  statement  incidental  or  collateral  to  the  contract.  Hence, 
if  a  representation  be  concerning  a  matter  immaterial  to  the  risk, 
it  does  not  affect  the  contract.  May  Ins.,  §§  183,  184.  If,  how- 
ever, the  representation  be  of  a  fact  material  to  the  risk,  and  be 
relied  upon  by  the  insurer,  it  is  the  undoubted  general  rule  that 
such  representation,  whether  made  intentionally  or  through  mis- 
take and  in  good  faith,  avoids  the  policy.  "  It  is  the  fact  that  the 
insurer  reliee  npon  the  truth  of  the  representation,  and  not  npon 
the  intention,  which  mideads,  whether  fraudulent  or  otherwise, 
that  pvea  the  right  tocomplain."  May  Ins.,  §  181,  In  view  of 
the  consequences  resulting  from  the  breach  of  a  warranty,  however 
immaterial,  the  courts  will  not  favor  a  construction  which  will 
convert  ^t  which  was  incidental  or  collateral  into  a  warranty. 
The  intent  that  the  statement  or  description  shall  be  a  part  of  the 
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contract  must  arise  upon  a  fair  interpretation  and  clear  intent  of 
the  words  nsed.  Whether  the  statement  constitutes  a  warranty 
era  representation  is  a  question  of  law,  and  is  for  the  court.  The 
rnle.that  any  statement  or  description  on  the  face  of  the  policy 
which  relates  to  the  risk  as  a  warranty,  has  been  largely  accepted. 
Wall  V.  Insurance  Co.,  1  N.  Y.  370.  It  ia  enongh,  however,  for 
the  purposes  of  this  case,  to  say  that  when,  on  the  face  of  the  pol- 
icy, the  property  ie  described  as  a  dwelling  house  occupied  by 
tenants,  such  a  statement  is  a  warranty.  It  Is  evident,  in  such  a 
case,  that  the  property  is  insured  as  an  occupied  dwelling,  and 
this  fact  becomes  a  part  of  the  contract.  To  recover,  the  assured 
must  bring  himself  within  the  terms  of  the  contract  upon  which 
he  sues.    Alexander  v.  Insurance  Co.,  66  K.  Y.  464. 

The  second  assignment  of  error  is  upon  the  refusal  of  the  court 
to  charge  the  jury  that,  "  if  yon  find  that  the  house  was  vacant  at 
the  time  the  policy  was  taken  out,  yet  if  you  further  tind  the  fact  to 
be  that  this  vacancy  continued  for  some  time;  that  plaintiff,  Boyd, 
notified  the  insurance  company  of  the  vacancy,  when  the  insur- 
ance company,  through  its  agent  and  secretary,  said,  '  that  all  was 
right,' or  words  to  that  effect — then  this  was  a  waiver  of  the 
forfeiture  caused  by  the  house  not  being  occupied  when  the  policy 
was  issued,  and  on  this  point  your  verdict  should  be  for  theplain- 
tiflf."  This  request  is  not  explicit.  If  the  notice  to  the  secretary 
of  the  company  was  merely  a  noti(;e  that,  at  the  time  of  the  no- 
tice, there  was  a  vacancy,  this  would  not  be  notice  that  when 
issued  a  vacancy  was  tlien  existing.  The  facts  show  that  this 
house  liad  not  been  occupied  for  nearly  a  month  before  issuance 
of  policy,  and  that  it  continued  vacant  until  burned,  nearlyayear 
afterward.  During  this  time  the  nnoccnpied  premises  were  used 
by  wagoners  and  tramps  as  a  temporary  camping  place.  The 
notice  given  the  secretary  was  not  earlier  than  November.  To 
operate  as  an  estoppel,  the  facts  should  have  been  fully  and  fairly 
stated.  If,  with  such  notice,  the  company  consented  to  the 
continuance  of  the  policy,  or  made  no  objection  when  in- 
formed of  the  facts,  then  it  might  be  held  as  waiving  all 
right  to  afterward  coijiplain  of  the  non-occupation  of  the  premises 
at  the  date  of  insurance  or  at  date  of  loss.  This  request  leaves 
the  extent  of  the  notice  to  conjecture.  A  consent  to  a  vacancy 
occurring  during  the  life  of  the  policy  wonld  not  be  a  waiver  of 


idbyCoOglC 


BOTD  T.   YAKDEBBILT  IlTS.   Uo.  9 

a  warranty  that  the  premises  were  occupied  at  inception  of  con- 
tract. Provision  is  made  in  tlie  contract  for  a  vacancy  thoB  oc- 
cnrring,  and  the  court  had  already  charged,  concerning  such  a 
vacancy,  daring  life  of  policy,  "that,  if  defendant  had  notice 
of  each  vacancy  of  the  honee  after  it  had  been  iosared,  and  as- 
sented to  its  being  vacant,  this  wonld  be  such  a  waiver  of  the 
forfeitnre  clause  for  a  vacancy  as  wonld  entitle  plaintiff  to  re- 
cover." Kotice  of  such  a  vacancy,  and  consent  thereto,  would 
only  operate  to  waive  the  clsQse  of  the  policy  forfeiting  it  for  a 
vacancy  without  consent  during  hfe  of  the  policy.  This  contract 
bad  never  had  any  validity,  and  life  could  not  be  given  to  it  un- 
less the  company,  with  full  notice,  consented  to  its  continuance. 
Gfood  faith  and  fair  dealing  required  that  all  the  facts  should  have 
been  stated.  If,  however,  this  request  be  regarded  as  requiring 
notice  of  the  non-occupation  at  inception  of  the  contract,  then  it 
was  not  error  to  refuse  it ;  for  the  evidence  of  plaintiff  as  to  what 
he  said  to  the  secretary  does  not  show  that  he  informed  him  of 
the  non-occnpation  at  iesoance  of  contract.  What  be  did  say 
wonld  only  leave  the  impression  that  lie  spoke  of  a  vacancy  then 
existing,  and  his  anticipation  of  an  early  occupancy.  It  is  not 
error  to  refuse  to  charge  upon  a  point  not  involved  in  the  evi- 
dence. 

The  third  and  last  assignment  is  upon  the  refusal  of  the  court 
to  charge  tliat  if,  after  the  loss  and  knowledge  of  the  facts  by  the 
company,  a  negotiation  for  a  settlement  of  the  loss  was  begun, 
"  by  which  Boyd  was  required  to  go  to  expense  and  trouble  in 
getting  up  an  estimate  of  his  loes  or  the  valne  of  the  house  de- 
stroyed," that  this  would  operate  as  a  waiver  of  the  defenses 
heretofore  conadered.  It  was  not  error  to  refuse  this.  The  com- 
pany did  not  admit  the  amount  of  the  loss,  and  claimed  over- 
insnrance  iu  addition  to  the  defenses  growing  out  of  breach  of 
warranty  of  occupation.  The  policy  required  that  the  assured 
should  furnish  evidence  of  his  loss,  and,  if  requii'ed,  plana  and 
specifications  of  the  building  destroyed.  The  requirement  of 
snch  evidence,  even  if  it  did  involve  expense,  is  not  a  waiver  of 
other  defenses.  The  cases  of  Insurance  Co.  v.  Norton,  96  U.  S. 
234,and  Titus  v.  Insurance  Co.,  81  N.  Y.  410,  cited  by  counsel 
for  appellant,  were  cases  involving  conduct  after  forfeitnre,  but 
before  a  loss  had  accrued.  They  do  not  support  the  assignment, 
VOL.  v.— 2 
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The  other  casea  cited  are  not  aoceeaible.  It  is  inconoeivables 
tboagb,  tiiat  they  shoald  be  authority  for  tbe  position  that,  if  the 
inenrer  after  a  loes  requires  proof  of  loss,  it  thereby  waives  all 
right  to  set  up  as  ft  defense  that  it  is  not  liable  by  reason  of  tbe 
fact  that  it  never  had  a  valid  cootract  at  all.  *'  Waiver  "  is  gen- 
erally bnt  another  term  for  estoppel.  Tliere  can  be  no  estoppel 
where  the  assured  has  not  been  misled  to  his  prejndice.  This 
defense  was  one  to  tbe  whole  demand.  Its  assertion  might  waive 
defects  in  proof  or  want  of  notice,  bnt  tbe  demand  of  estimates 
of  lose  in  no  way  misled  plaintiff,  for  be  knew  that  not  only  was 
all  liability  denied,  bnt  that,  if  any  existed,  the  amoant  of  liis 
demand  was  contested. 
The  judgment  must  be  affirmed.* 

FIRE  mSDKANGB— KECENT  DECISIONS. 

1.  Jkgmt,  whether  of  innmr  or  Lunrad. —  An  InBnniice  brokrmllod  apou 
the  asaared  and  uked  perminlnn  to  place  insnnnee  for  him.  This  wui  gnuited 
and  the  selection  ot  the  companj  left  to  the  hroker.  The  broker  epptied  for 
the  iDiunuce  to  ft  eompmj  with  whidi  he  nevar  before  or  dfterwud  hul  deal. 
ioga.  The  applicatloa  waa  granted,  a  poli^  filled  oat,  the  Daine  and  addreas 
ofthe  hroker  waalndoraed  thereon,  and  It  wm  then  delivered  to  the  broker,  who, 
JD  turn,  delivered  It  to  the  Msured.  The  policy  provided  thftt  if  "  anj  broker 
•  *  "  have  procured  this  policy,  or  any  renewal  Ihereof,  or  aoy  indorse- 
ment  thereon,  he  shall  be  deemed  to  ha  the  agent  of  the  assured,  and  not  ot 
this  eampsny."  The  pramlum  was  p^d  to  the  broker,  hnt  did  not  reMh  the 
company.  Held,  in  an  action  on  the  policy  (or  a  lou  which  ocearred  after  the 
company  had  notified  the  aasared  ot  the  cancellation  ot  the  policy  for  non- 
payment of  the  premiam,  that,  even  if  the  asanred  could  be  permitted  to  ahow 
that  the  broker  was  the  agent  of  (he  company  in  procaring  the  inanranoe,  there 
was  no  evidence  to  snpport  each  a  finding.  Wilber  v.  Wllllamabargh  Gtj 
Fire  Ins.  Co.,  123  N.  T.  48»;  at  N.  B.  Bep'r,  926. 

An  Inaaranoe  broker  procured  from  the  general  agent  ot  defendant  company 
(or  plaintiffs  a  policy  of  inanrance,  which  was  delivered  on  condition  tliat  it 
should  not  take  effect  until  approved  at  the  home  offlce  of  the  defendant. 
Held,  that  the  broker  oontinned  to  be  the  agent  for  plaintifib  nntil  the  policy 
had  been  acted  on  at  the  home  office,  and  notice  to  the  broker  of  Ita  rejection 
was  notice  to  plaintiffs.  Yoang  v.  Newark  Fire  Ins.  Co.,  S9  Conn,  41;  22 
Atl.  Rep'r,  82. 

2.  Agency — estoppel  to  deny  authority. —  Where  a  special  agent  and  ad- 
juster ot  an  tnaaranco  company,  pending  negotiations  after  loss,  confers  with 
assured  and  her  attorney  coueemlng  the  proofs  thereof,  and  employs  an  attor- 
ney to  assist  in  the  investigation  of  the  loaa,  and  seeks  to  secure  a  cancellation 
ot  her  claim  on  the  repayment  of  the  premium,  and,  without  informing  her  of 
the  existence  ot  any  limitation  on  hia  authority  to  bind  his  principal,  positively 

•Reported  In  IS  9,  W.  Bep'r,  470. 
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lefoaes  to  pa;  the  claim,  the  oompaD;  will  be  eetapped  to  dea;  tbe  agent'e 
aatfaorit;  to  bind  it,  and  tbe  agent's  refaeal  to  pay  will  eonatUate  a  walrer  bj 
the  coapanj  of  the  provislDn  of  the  policy  allowing  tlxtj  daja  after  proof  of 
lo«8  ia  which  to  make  payment.  Catlfomla  Ins.  Co.  t,  Uraoe;,  IS  Col.  70;  34 
Pmc.  Bep'r,  577. 

3.  AppUcatloii  —  fiUliig  1b  by  agent  of  company —  aetoppal  to  Impeach 
tmtb  of  aBawen.  —  An  agent,  aathoTized  to  take  applications  for  loaaraDCe, 
eboald  be  regarded  to  be  acting  within  the  acope  of  fala  aathorit;  where  be 
fills  up  the  blank  appIlcaUon  of  insurance;  and  it,  bj  hie  fault  or  negligence 
it  contains  a  misstatement  not  aatboiiied  bj  the  instructions  of  the  partf  whn 
signed  it,  the  wrong  ahODld  be  Imputed  to  the  company  and  not  to  the  asaured. 
State  Ins.  Co.  v.  Qray,  44  Eans.  781;  SO  Paa  Bep'r,  197.  When  the  agent 
thus  antboriwd  by  his  company  to  take  applications  for  Insarance,  without  the 
knowledge  of  the  applicant,  writes  lalae  anawen  to  qnesUona  contained  In  the 
application,  contrary  to  the  directtona  of  tbe  applicant,  who  makes  trne  an- 
swers to  ancb  qneationa,  the  company  will  be  eatopped  by  the  answera  thus 
written  by  ita  aKent.    Ibid. 

4.  Application  -j-  &lae  atatammta  Inaartad  by  fraud  of  oompany.  —  In  an 
action  on  a  fire  policy  It  appeared  that  both  the  application  and  policy  con- 
tuaed  a  atipalatton  that  the  aaeiired  ahunld  keep  hia  books  of  account,  ioven- 
toriee,  etc,  In  an  Iron  safe,  whichwaa  not  done,  and  the  j  were  destroyed  In  the 
fire.  PIuDtiff'B  BTidence  was  that  thlaecipnlatlon  was  inaertedinthe  applica- 
tion by  the  fiand  o(  defendant,  and  that  he  did  not  know  of  Its  preaence  in  the 
policy  until  the  oecurreaee  of  the  Sre.  Held,  tbat  a  verdict  tor  plaintiff  would 
not  be  disturbed.  Liverpool  A  L,  A  Q.  Ina.  Co.  v.  Morris,  84  Ga.  759;  II  S.  E. 
Bep'r,  895. 

6.  Arbitration  olansa  —  oonabuotlon — effect  and  walTer  oi  —  A  policy 
provided  f  or  abltratlon  as  to  the  amount  of  lose,  and  gave  theinsarer  the  right 
to  take  the  property  inauTsd  at  tbe  value  fixed  by  tbe  arbitrators.  The  as- 
sured, after  agreelog  to  arbitration,  revoked  tbe  eubmlsaion,  and  declined 
to  be  bound.  He  then  had  the  goods  appraised,  and  sold  them.  Held  a  for- 
feiture of  the  policy.  Morley  v.  Liverpool  ft  London  &  Glol>e  Ins.  Co.,  65 Mich. 
210:  48N.W.  Bep'r,  603. 

A  policy  of  fire  insurance  provided  for  an  appraisal  of  eadi  article  damagud 
or  deatrayed  by  fire,  which  appralaal  waa  to  be  submitted  as  part  of  the  proofs 
of  Inae,  and  that,  in  caae  dltfereDcea  shall  arise  touching  any  loss  or  damage 
after  proof  thereof  haa  been  received,  the  matter  shall  be  submitted  to  arbi- 
trators, whose  award  in  writing  shall  be  binding  on  tbe  parties  aa  to  the 
amount  of  tbe  lose.  Held  that,  where  the  company  received  proofs  of  loss 
from  the  insured,  without  objection  either  aa  to  their  form  or  substance,  the 
refusal  of  the  insnred  to  submit  to  an  award  of  arbitrators  could  not  be  pleaded 
In  bar  to  an  action  on  tbe  policy,  which  did  not  contain  any  provision  that  no 
action  ahoald  be  maintained  on  it  until  after  xuch  award.  Hamilton  v.  Home 
Ina.  Co..  187  U.  S.  370;   11  Sup.  Ct.  Bep'r,  183. 

A  proviaion  in  a  policy  that  no  action  for  a  loss  thereunder  aball  be  main- 
tained nnlees  an  award  of  damagea  by  arbitrators.  In  caae  of  a  difference  be- 
tween the  partlee  as  to  the  amonntof  the  loss  or  damage,  ahall  first  have  been 
TBtnmad,  does  not  neceeaitate  as  a  condition  precedent  to  the  bringing  of  an  ac- 
tion that  there  be  a  anbmlsaion  to  arbitration,  where  the  insurance  company 
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deni«B  ita  liabilltj  to  par  naj  ■am.     Bailey  v.  £laa  Ins.  Co.,  77  Wis.  336;  W 
N.  W.  Bop'r.  440. 

An  arbiintioQ  clause  Id  &  fire  itisuniiiee  poHc;  provided  that  the  smoaat  of 
loss  should  be  determiDHd  bj&ppnUeers  to  be  selected  odd  bjtbecompuiy,  tnd 
one  bj  the  insared,  and  that  their  award  shoald  l>e  binding  and  coDclnaive  as 
to  the  smoaDt  of  loss,  but  that  no  appraisal  nor  agnHtuutot  lor  appraisal  vhoald 
bo  construed  as  an  admission  of  the  vaiiditj  o[  the  pollcj,  or  as  a  wairer  of 
an;  of  its  conditiouB.  Held,  that  the  clause  vaa  valid,  and  in  an  action  on  the 
policy,  where  defendant  had  pleaded  that  the  loaa  had  l»ea  settled  hj  arbitra- 
tion, it  was  error  to  instruct  the  jur}'  that  the  agreement  to  submit  to  arbitra- 
tion and  the  award  of  the  appraisers  were  not  competent,  either  to  support  the 
plea  of  arbitration  and  award  or  as  s  binding  agreement  on  the  parties  thereto. 
Hemdon  t.  Imperial  Fire  Ids.  Co.,  107  N.  C.  183;  12  B.  E,  Bep'r.  136. 

6,  Assignment — oooaant  of  agent — valTor  of  condition. — A  Grm,  agents 
of  an  inenrance  company,  procured  a  poiicj  on  the  property  of  their  debtor, 
payable  to  tbemseUas  in  case  ol  loss.  Afterward,  the  debtor  sold  the  prop- 
erty, and  aeelgDed  tbe  policy  to  the  purchaser,  with  the  consent  and  at  the 
solicitation  of  the  agents.  The  poUcy  was  conditioned  to  be  void,  if  assigned 
in  case  of  sale,  anleee  the  aeBignmenl  was  approved  by  the  president  or  secre- 
tary of  Che  company.  This  consent  was  nevar  aeked  for,  norobtained.  Held, 
tbat  the  policy  was  forfeited,  as  there  was  no  waiver  of  the  cunditlon  as  to 
assignment,  since  the  agents  were  in  the  Brst  place  the  beneQciarles,  and  could 
not,  therefore,  bind  the  company  by  their  acta.  Cascade  Fire  &  Marine  Ins.  Co. 
V.  Journal  Pub.  Co.,  1  Wash.  453;  35  Pac  Rep'r,  SSL 

7,  Binding  slip  —  oancellatlon  of — notice. — Where  an  insurance  company 
gives  to  an  applicant  tor  insurance  a  "  binding  slip,"  whereby  it  agrees  to  in- 
sare  the  appUcaot'a  property,  the  slip  to  be  binding  until  the  policy  is  deliv- 

'  ered,  the  company  has  the  same  rights  as  to  cancellation  of  such  slip  as  if  it 
contained  all  the  conditions  as  to  notice  and  agency  found  in  the  company's 
ordinary  policleK.  Earelsen  v.  Sun  Fire  Office,  133  N.  Y.  543;  25  N.  B.  Rep'r, 
931.  Where  such  policies  provide  that  the  compaey  may  cancel  the  insnrance 
by  giving  notice,  and  that  if  any  broker  has  procured  such  Insurance  he  shall 
be  deemed  the  agent  of  the  insured,  notice  of  catieellatioo  to  the  broker  who 
procared  the  insurance  la  sufficient,  before  the  policy  isdellvered,  to  cancel  the 
insurance  erldenced  by  the  "  binding  Blip."     Ibid. 

8,  Oauoallatlon — notloe  of  on  day  of  loss. — Where  notice  of  the  cancella- 
tion of  Insurance  is  given  by  the  company  on  the  very  day  of  the  fire,  and  the 
testimony  Is  conflicting  as  to  whether  It  was  given  before  or  after  the  fire  be- 
gan, it  is  proper  to  refuse  to  instruct  the  jury  thst,  it  notice  was  given  on  the 
day  of  the  fire,  such  notice  would  terminate  the  risk,  since  such  instruction 
takes  from  the  jury  the  decision  of  the  hour  when  the  notice  was  given. 
Earelsen  v.  Snu  Fire  Offlce.  133  N.  Y.  SHi;  2a  N.  E.  Rep'r,  991. 

S.  Estoppel  to  deny  oonlraot  or  power  of  agent. — Where  the  recognized 
agent  of  an  insurance  company  issues  a  policy  of  insurance,  receives  the  pre- 
miam,  and  forwards  it  to  the  company,  and,  after  waiting  the  usual  time  for  a 
reply,  and  receiving  none,  delivers  the  poiicy  to  the  Insured,  in  an  action  on 
the  policy,  the  company  cannot  deny  its  own  power  to  issue  the  policy  or  the 
authority  of  the  agent.  Hoge  v.  DweUing-House  Ins.  Co.,  ISSPenn.  St.  S6;  30 
AtL  Bep-r,  B88. 
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10.  Innmbla  Intaraat  —  b«iM&oIal  ownwaUp  and  l«g«l  tltl*. —Plaintiff 
purchased  a  farm,  with  the  bnildlDg*,  paTlng  for  the  same  wUh  bis  owd 
money;  and  at  his  diieeUon  the  deed  wan  made  to  his  wife,  apon  her  agree- 
ment to  recoDTe;  tu  him  at  his  reqaest.  Plaintiff  had  posMtsion,  and  the  en- 
tire  beueSdal  om,  of  the  farm  and  ballding^s,  nsliig  tlie  aams  for  the  aapport 
of  his  family.  Held,  that  he  had  an  inaiirable  Interest  in  the  balldiDga. 
Horach  T.  Dwelling-HonBe  Ins.  Co.,  77  WU.  4;  45  N.  W.  Rep'r,  045. 

11.  RepreMntaUon  aa  to  diatanoa  of  nearaat  bnildinf  —  warrant;.—  In  an 
application  for  inanKnce,  covenanting  that  the  representatloaa  therrin  were 
tme  BO  tar  as  "known  to  the  applicant  and  material,"  plaintiff  represented  her 
building  aa  nlnetj  feet  from  the  nest  nearest,  without  knowing  the  exact  dis- 
tance to  be  seventy-two  feet.  Held,  that  such  Btalement  waa  not  a  warranty, 
aJthoagh  the  policy  provides  that  the  application  aball  be  coasidered  a  part 
thereof,  "  and  a  warranty  by  the  aaanred."  Noone  v.  Transatlantic  Ins.  Co. 
88  C-ai.  1S2 ;  36  Pae.  Rep'r,  103. 

12.  Repreaentatton,  whether  a  warranty  —  atatnte  oonstxlMd. — Although 
ihe  Ovil  Code  of  California,  section  2007,  provides  that  "a  atatement  In  a 
policy  of  a  matter  relating  to  the  person  or  thing  insured,  or  to  the  risk,  as  a 
fact,  is  an  eipresa  warranty  thereof,"  yet,  where  it  appears  from  the  whole 
policy  that  such  an  eiprestdon  was  not  intended  as  a  warranty,  It  will  not  be 
held  to  be  snch  ;  and  where  the  policy  recites  that  "  it  is  understood  and 
agreed  that  the  within -described  premises  have  been  leased  by  *  *  *  and 
it  turns  oat  that  the  premises  were  not  then  so  leased,  though  they  had  prevl- 
ouely  been,  the  policy  Is  not  avoided.  It  appearing  that  there  was  no  intentional 
niwtatament  by  the  aseured.  National  Bank  v.  Union  Ins.  Co.,  8S  IM.  497; 
S«  Pae.  Bep'r,  EOO. 

A  statement  in  the  policy  that  the  building  is  occupied  Jn  a  certain  way  la 
a  warranty  that  it  is  occapied  in  that  way  at  the'tlme  that  the  contract  is  eo- 
tered  Into,  and  the  fact  that  it  was  not  so  occupied  at  that  time  is  a  good  de- 
fense to  the  action.  Baker  v.  German  F^rs  Ins.  Co.,  124  Ind.  490 ;  24  N.  E. 
Bep-r,  IMl. 

13.  Ttane  of  payment  —  whsov  action  pramaturaly  brought. —  Where  an 
iusntance  policy  stipulates  that  the  loss  shall  not  l>e  payable  till  sixty  days 
after  proof  of  loiu,  an  action  commenced  Bfty^igbt  days  after  proof  of  loss  Is 
premature,  unless  the  company  has  absolutely  refused  to  pay  the  loss.  Cas- 
cade Fire  *  M.  Ins.  Co,  v.  Journal  Pub.  Co.,  1  Wash.  453  ;  23  Pac,  Rep'r,  381. 

Where  a  policy  of  insurance  allows  the  company  thirty  days  after  proofs  of 
toss  are  completed  to  rebuild  or  pay  the  loss,  and  the  first  prooFa  are  returned 
to  assared  for  corrections,  which  are  made,  the  time  begins  from  the  receipt  of 
the  corrected  proofs.  Eelly  v.  Snn  Rre  Office,  141  Penn.  St.  10;  31  Atl. 
Rep'r.  447. 

A  condition  in  a  Are  policy  that  a  loss  shall  be  paid  "  sixty  days  after  due 
Doticti  and  proof  of  the  uame.  made  by  the  assured,  are  received  at  the  office 
of  the  compaoy,"  is  waived  by  an  absolute  denial  on  the  part  of  the  company 
of  any  liability,  aud  the  assured  need  not  wait  ainty  days  before  suing  there- 
for.    California  Ins.  Co,  v.  OrBcey,  15  Col.  70  ;  24  Pac  Rep'r,  577. 

14.  Title  —  hnaband  tnstulng  wife's  property. —  An  Insurance  policyissued  '' 
on  a  dwelling-hoase  in  the  name  of  a  husband,  when  the  title  was  in  his  wife, 
the  company  not  being  informed  that  the  hnsliand  was  not  the  legal  owner, 
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in  Tidd.   Titrtt  T.  Woolvlch  Hat.  Fire  loo.  Co.,  83  He.   862  ;  2S  AtL  Bep'r, 

ztn. 

15.  Tltla—iUpnlattoiite  h1*  and  oaoondltloiul  owiiMililp— walvar. — 
A  policy  of  insunuee  wu  isBDod  on  ui  oral  application  and  Btatement  to  the 
KgoDt  ol  the  eompaajr.  The  ageat  knew  that  the  legal  titla  of  the  propenj 
stood  ia  another  person,  and  that  the  asaared  wma  odIj  entitled  to  a  deed  on 
payment  of  a  certain  Bum.  The  policy  ooutalned  the  provlalon  that  It  ahonld 
be  wholly  void  anlesa  coiuwnt  in  writing  was  Indorsed  thereon  by  the  .com* 
pany.  If  the  assured  was  not  the  sole  and  nncondltlooal  owner  of  the  property; 
or  if  the  ballding  loteDded  to  be  Insured  stood  on  gronnd  not  owned  Id  fee> 
simple  by  the  aasnred  ;or  If  the  laterest  of  the  asaared  in  the  propurty,  whether 
u  owner,  trostee,  conrignee,  factor,  agent,  mortgagee,  lesMe  or  otherwlM, 
was  not  truly  stated  In  the  policy ;  or  if  any  change  take  place  in  the  title, 
interest,  location  or  posaeuion  of  the  property,  by  sale,  tnuufer  or  oonvey- 
BDce,  in  whole  or  In  part.  Held,  that  this  provision  applied  only  to  such 
ebangas  as  arose  after  the  policy  had  been  delivered  and  aooupted,  and  not  to 
the  condition  of  the  property  at  the  Ume  the  policy  was  tsaned.  Hooso  v. 
Preseott  Ins.  Co.,  84  Mich.  306  ;  47  N.  W.  Bep'r,  587. 

16.  Vaoanojr  —  Ittoraasa  of  itak. —  Under  Midue  Statutes,  chapter  49,  sec- 
tion 20,  to  avoid  a  policy  of  Bra  insurance  stipulating  that,  whenever  the  build- 
ings insured  shall  iMCome  vacant,  the  inannnce  thereon  ehall  cease,  it  must 
be  ahown  that  not  only  have  the  bnlldlDge  Iwcome  vacant  In  violation  ot  the 
termsof  the  policy,  but  that  the  risk  was  thereby  increased.  White  v.  Phoenix 
Ins.  Co.,  8a  Me.  3?0;33  Atl.  Rep'r.ia?.  Under  the  sUtnte  the  burden  Unpen 
the  Insurance  company  to  show  an  increase  of  risk;  and,  when  the  vacancy  ia 
shown,  it  has  such  presumption  in  its  favor  that.  If  not  rebutted,  is  sufficient 
to  prove  the  fact;  but,  when  other  facta  appear,  it  is  forthejarytosay  whether 
the  preanmptlon  shall  still  prevail,  or  whether  It  has  been  rebutted,  and 
whether,  on  the  whole  evidence,  the  risk  is  ahown  to  have  been  increased.  Ibid. 

17.  Vaoanoy  —  waiver  of  oondlUon  as  to. —  The  facts  that  an  insurance 
agent  was  notlBed  by  an  assured  that  the  Insured  premises  had  become  vacant 
and  that  assured  would  move  in  shortly,  and  said,  "All  right,"  and  that  he 
would  fix  the  policy,  do  not  coustliute  a  waiver  of  a  provision  in  the  policy 
that  it  shall  be  void  if  the  premises  Iweome  vacant  without  written  consent  of 
the  company,  where  the  policy  provides  that  "  the  use  of  general  terms,  or 
any  thing  less  thsn  a  distinct,  speciSc  agreement,  •  •  •  shall  not  be  con- 
sldeied  as  a  waiver  of  any  •  •  •  condition,"  and  there  is  no  evidence  of 
the  agent'«  powers  except  that  the  policy  was  indorsed,  countersigned  and  de- 
livered by  him.     Messelback  v.  Norman,  133  N.  T.  578;  26  N.  K  Rep'r,  34. 

18.  Waiver  of  fbifsltiiTe. —  Where  the  company  indorses  upon  a  policy  Its 
consent  that  it  may  continue  In  force,  notwithstanding  a  temporary  vacancy, 
this  will  not  waive  a  (orfeitnra  previously  incurred,  of  which  the  company  was 
ignorant.  Trott  v.  Woolwich  Mat.  Fire  lus.  Co.,  88  Me.  888;  23  All.  Rep'r, 
246.  Where  the  Insurance  company,  two  months  after  a  forfeitare  had  been 
incurred,  procured  the  ezaminaUonrfif  the  aasared  according  to  the  terms  ot 
the  policy,  this  was  a  waiver  of  the  forfeiture.  Morley  v.  Liverpool  A  L.  A 
Q.  Ine.  Co.,  85  Mich.  310;  48  N.  W.  Eap'r,  603. 

An  insunnce  policy  made  the  consent,  in  writing,  of  the  insurer  to  any 
change  In  Interest  In  the  property  a  oondition  of  Its  ooDtlnoanoe  In  force.    The 
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jnopert;  waa  tnnaferMd  to  pl^Dtlff  wttbont  inpb  written  eonsent,  utd  tii9 
poUej  metigned  to  him.  The  policy  wu  prsMnted  hj  pUiatiff'a  broker,  for 
lodonement  of  such  ooDaent  oo  It  to  an  offloer  o'  tha  loBDnnee  eompaaj,  who 
ratnrned  It,  u^ng  that  it  had  boen  eanoeled.  Hald,  that  the  waatof  a  formal 
eoDBODt  in  writing  waa  not  enpplied  by  tha  lufsroiica  that  tha  eompanj'a  coa- 
aent  woald  bo  given  if  the  policy  had  not  been  canceled  and  ao  admiBBloa  that 
it  waa  not  eanoeled.  Lett  t.  Guardian  Fire  Ina.  Co.,  125  N.  T.  83;  2S  N.  E. 
Bep'r,  10e& 


Wabdwbll  t.  Chioaoo,  M.  &  St.  P.  Ry.  Co. 

fflaprame  Conrt  of  HiDiHaota,  Jair  1,  Uel.} 

1.  CABxmta.  HiBTAKB  in  oabb  pabb.  Dbxakdixo  ADumoirAL  Ajfomrr. 
EiEcnos.  BieffTB  and  ddtixs  of  coupaitt.  PlainmT,  without  a  ticket, 
thoagh  he  had  fa11opportDntt]>  to  proeare  one,  boarded  detendant'i  train  at 
Farihanlt,  to  go  to  Owatonoa,  and,  when  he  told  the  tare  oollactor  where  he 
waa  going,  the  latter  told  blm  the  fare  waa  fifty  eenta,  which  ha  paid.  Thla  waa 
mora  than  the  Ucket  fare,  bat  eix  centa  leea  the  train  fare.  Before  the  train 
arrived  at  Waloott,  thefirstatatlon  at  which  the  train  waa  to  atop,  the  collector 
informod  plaintiff  of  hia  error  In  the  amoant  of  the  lara,  and  required  him  to 
par  the  alx  oentB,  which  pt^ntiff  refoaed,  and  the  collector  told  him  nnleaa  he 
paid  it,  he  muet  leare  the  train.  On  arrival  at  Walcott,  where  the  train 
■topped,  the  pl^ntlff  peralsting  in  his  refnaal,  the  collector  put  him  off,  and 
then  retarned  him  the  Sfty  cents,  leaa  the  fara  from  Faribault  to  Walcott. 
Held,  that thecollector,  on  dlBcoTerlng  the  miatake,  might,  within  a  raaaonable 
time,  reqotre  pMntlff  to  paj  the  other  alx  centa. 

3.  Alao  that,  notwithstanding  his  first  refusal,  the  pMntlff  might,  at  anjr 
Hme  tMfore  the  arrival  at  Walcott,  still  pay  the  six  centa,  and  aeoure  the  right 
to  be  carried  to  Owatonna. 

3.  Also  that  the  collector's  reteatioD  of  the  fifty  centa  till  the  arrival  at  Wal. 
cott  was  not  a  waiver  of  the  right  to  require  payment  of  the  six  cents.  Quali- 
fying Da  I^nrana  v.  Railroad  Co.,  IS  Minn.  49  (011.29). 

4.  Also  that  the  company  had  a  right  to  be  paid  the  fara  from  Faribault  to 
Walcott,  and  the  collector  might  retain  Itoutof  the  fifty  cants.  Overruling  I>a 
Unruie  *.  Railroad  Co.,  16  Minn.  49  (Sll.  29). 

5.  Abo  that  the  collector  could  not  retain  the  entire  amount,  and  also  pot 
pWntiff  off,  but  could  put  him  off  only  upon  first  raturaing  to  him  the  fifty 
centa,  leas  the  fara  to  Walcott,  and,  having  pat  him  off  before  doing  so,  the 
espulaion  was  wrongful, 

1  PPEAL  from  district  conrt,  Steele  county,  Backham,  jndge. 

.F.  W.  Hoot  {  W.  H.  Norria  of  oonDsel)  for  appellant.  Amoa 
Coggsweil  aod  Sawyer  <&  Saietfer  for  reepoodent. 
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GiLfiLLAH,  0.  J.  The  plaintiff,  without  procuring  a  ticket,- 
thoogb  he  had  full  opportunity  to  do  so,  boarded  a  paasenger  train 
of  defendaat  at  Farit»ult  to  go  to  Owatonna.  The  ticket  fare  was 
forty-six,  the  traia  farelifty-six, cents.  Soon  afterthe  train  started 
the  fare  collector  came  to  plaintiff,  and  asked  him  where  he  was 
going,  and,  on  being  told  to  Owatonna,  said  the  fare  was  fifty  cents, 
which  plaintiff  then  paid  him.  A  few  minutes  after,  and  before 
the  train  reached  Walcott,  the  first  station  from  Faribault,  the 
collector  came  again  to  plaintiff,  and  told  hitn  he  had  made  an  er- 
ror in  the  amount  of  the  fare,'and  insisted  that  he  shonld  pay  the 
other  six  cents,  and,  on  plaintiff  refusing,  told  him  nnless  be  paid 
it  he  wonid  put  him  off  tlie  train.  Plaintiff  still  refused,  and  on 
the  arrival  of  the  train  at  Walcott,  plaintiff  persisting  in  his  re- 
fusal, the  collector  put  him  off,  and,  after  he  was  off,  retnrned  to 
him  the  difference  between  the  60  cents  and  the  fare  from  Fari- 
bault to  Walcott. 

Assuming  (what  in  view  of  the  defendant'sregulations  posted  up 
in  its  passenger  stations  and  paasenger-cara,  can  hardly  be  assumed) 
that  the  collector  had  authority  to  accept  for  the  fare  any  less  than 
the  fifty-six  cents,  and  waive  the  company's  right  to  f  nil  train  fare, 
tlie  receipt  by  the  collector,  through  mistake,  for  the  full  fare,  of 
less  than  the  fare,  did  not  amonnt  to  such  waiver.  The  collector 
had  a  right,  on  discovering  the  mistake,  to  require  the  plaintiff,  cer- 
tainly within  a  reasonable  time,  on  informing  bim  of  the  error,  to 
pay  the  remainderof  the  train  fare,  juat  as  any  one,  on  discovering 
a  mistake  in  payment,  may,  within  a  reasonable  time,  require  its  cor- 
rection. And  it  was  the  duty  of  the  plaintiff,  on  being  informed  of 
the  error,  to  pay  tlie  remainder  of  the  full  train  fare,  as  demanded  by 
the  collector.  Nor  was  the  collector's  retention  of  the  money  paid 
him  by  plaintiff  (still  ass uminghia  authority  to  waive  any  part  of  the 
train  fare)  until  the  arrival  of  the  train  at  Walcott,  and  while  the 
question  whether  the  plaintiff  would  pay  the  remaining  six  cents  or 
leave  the  train  was  an  open  one  (for  notwithstanding  his  pre- 
vious refusal,  the  plaintiff  might,  until  the  arrival  at  Walcott, 
where  the  tr^n  was  to  stop  without  regard  to  his  matter,  still 
pay  and  secure  the  right  to  go  to  his  intended  destination),  sucb 
a  waiver  and  especially  as  the  collector  insisted  on  payment  of 
full  train  fare,  and  informed  plaintiff  that  be  must  pay  or  leave 
the  train.    The  role  laid  down  in  Du  Lauraos  v.  Railroad  Co.,  15 
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Mian.  49  (Gil.  S9),  to  the  effect  tbat  when  a  pasaeager  tenden  in 
good  faith,  on  the  tnuD,  the  ticket  fare  aa  faU  fare  to  hie  place 
of  deetination,  and  the  conductor  takes  and  retainB  it,  he  thereby 
iraives  the  right  to  require  the  passenger  to  Btill  pay  the  diSer- 
ence  between  the  ticket  and  train  fare,  is  (aasnming  the  coudac- 
tor's  anthority  to  waive  it)  nndonbtedlj  correct  as  applied  to  a 
ease  where,  from  the  ciroumetancea  attending  the  tender,  receipt 
and  retention  of  the  money,  the  passenger  ia  justified  in  the  be 
Uef  that  it  was  accepted  in  full  for  his  fare  to  the  plaee  of  hie 
destination.  Tbos,  if  the  condactor  shonld  receive  and  retain  it 
without  demanding  more,  till  tlie  train  had  passed  the  place  at 
which  he  must  exercise  or  abandon  the  right  to  eject  the  passen- 
ger for  non-payment,  the  latter  would  have  the  right  to  assume 
that  the  amonot  paid  was  satisfactory.  But  it  cannot  correctly 
be  applied  to  a  case  like  this.  It  would  be  equivalent  to  the 
proposition  that  the  collector  waived  payment  while  insisting 
apon  it,  a  proposition  cootnulicting  itself. 

To  determine  wheUier  he  would  pay  the  difference  demanded, 
or  persist  in  his  refusal  and  leave  the  train,  the  plaintiff  had  until 
the  train  stopped  at  a  place  where  he  might  be  pnt  off.  So  long 
as  he  had  that  election,  the  collector  might  retain  the  amount  paid 
him  to  abide  it.  As  soon  as  it  was  made,  to-wit,  when  plaintiff 
finally  refused  at  Walcott,  the  right  of  the  collector  to  retain 
Uie  entire  snm  paid  ceased,  except  he  chose  to  retain  it  for 
the  very  purpose  for  which  it  was  paid  him;  that  is,  for 
the  foil  fare  to  Owatonna.  He  could  not  retain  the  entire  sum, 
and  alao  eject  the  plaintiff.  As  precedent  to  the  right  to  expel 
him  from  the  train,  he  should  have  returned  to  plaintiff  what  he 
was  entitled  to  of  the  money,  and  until  he  did  that  he  had  no 
right  to  put  him  off.  It  is  true  he  returned  it  to  him  imme- 
diately after  the  expulsion.  But  the  wrong  had  then  already 
been  committed,  and  could  not  be  repaired  by  doing  what  ought 
to  have  been  done  before  the  expulsion.  We  have  said  the  col- 
lector ought  to  have  returned  to  him  what  he  was  entitled  to  of 
the  money  (not  the  whole  of  the  money),  because  we  hold  that 
where  a  passenger  refuses  to  pay  the  fare  rightfully  demanded  of 
him  to  his  place  of  intended  destination,  and  the  carrier  puts  him 
off  at  a  proper  place,  because  of  such  refusal,  the  carrier  has  a 
right  to  be  paid  the  proper  fare  for  carrying  him  to  that  place, 
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and  to  retain  it  ont  of  anjr  money  the  paeaenger  maj  have  paid 
OB  accoant  of  fare.  Thia  ia  contrary  to  what  was  decided  (the 
court  being  divided  apon  it)  in  the  Da  Laurana  Caae.  The  rea- 
Bona  given  for  the  decision  in  that  case  were  tliat  the  pasaeugm' 
does  not  intend  to  make  a  contract  to  be  carried  to  the  place  Bhort 
of  his  intended  destination,  where  he  in  pnt  off,  and  that  the  car- 
rying the  paaaenger  in  that  case  to  the  place  where  he  was  pat 
off  was  no  benefit,  bat,  on  the  contrary,  a  detriment  to  him. 
When,  under  circnmatancee  that  imply  a  request,  a  railroad  com- 
pany carries  a  passenger  from  one  point  to  another,  it  is  no  con- 
cern of  the  company,  as  afEecting  its  right  to  compensation,  that 
it  is  or  is  not  to  the  advantage  of  the  passenger  to  be  carried  to 
and  left  at  the  latter  place^  and  it  is,  therefore,  immaterial.  The 
sole  qaestion  is,  was  the  service  rendered  at  the  request,  express 
or  implied,  of  the  passenger  t  When  one  volnntarily  enters  a 
train  of  cars,  and  expressly  requests  to  be  carried  to  a  partieolar 
place,  but  ref oses  to  pay  the  rightful  fare  to  that  place,  so  that 
the  company  has  a  right  to  pat  him  ofE  before  reaching  that  place, 
a  request  most  be  implied  to  be  carried  to  the  place  where  the 
company  may  rightfully  pat  him  off.  His  intention  mnst  be 
taken  to  be  to  ride  to  the  destination  expreaaed  by  him,  if  the 
company  will  carry  him  to  that  place,  witbont  his  paying  the 
fare,  and,  if  it  will  not,  then  to  ride  to  such  place  where  the  com- 
pany may  rightfully  pnt  him  and  does  put  him  off.  That  in 
snch  case  be  may  be  carried  to  and  left  at  such  place  is  what  be 
must  be  preeamed  to  expect  and  intend.  And  he  can  have  no 
right  to  expect  that  the  company  will  pnt  him  off,  till  the  train 
reaches  its  first  regular  stopping  station.  The  train  need  not 
stop  for  the  mere  pnrpoee  of  putting  him  off.  The  facts  upon 
which  we  hold  that  the  expnlsion  of  the  plaintiff  from  the  train 
was  wrongful  were  established  at  the  trial,  and  not  disputed,  so 
tbat  be  was  entitled  to  a  verdict.  The  instructions  of  the  court, 
assigned  as  error,  going  only  to  the  right  toa'verdict,  were,  there- 
fore, if  erroneous,  harmless.  We  see  no  error  in  the  iustrnctions 
touching  the  measure  of  damages. 

Order  affirmed.* 

RaOrokd  oompuilM  —  qjecttogpwimgar  —  llabUltj  —  damagM. —  On  tMa 

■nbJBCt  we  refer  generally  (o  the  following  eaoea  in  tbeao  reports :    Kan- 

•  Beported  m  «  N.  W.  Bep'r.  m. 
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■M  Oty,  etc.,  B.  Co.  v.  Bil«7, 4  Am.  B.  R.  A  Corp.  Rep.  SU,  and  note;  Ed- 
w*rda  T.  take  Shore,  etc,  R.  Co.,  8  Am.  R.  R.  ft  Corp.  Bep.  166,  um  doW  ; 
Chicago  City  By,  Co.  t.  FelleUer,  3  Am.  R.  R.  A  Corp.  Rep.  61S ,  Reese  t. 
PennaylTMtia  R.  Co.,  1  Am.  R.  R.  ft  Corp.  Rep.  147. 


MuLL^^  V.  Wiaoosew  Ccnt.  R.  Co. 

(Supreme  Coatt  o(  Mlnnnota,  July  3,  IWI.) 
1.   CABRIKBA  op  PABSEHOBBe.      IlVJUSIBfl  BT  TKLLOW-PASSMiroESB.      LlABIL- 

TTT.  It  ie  the  dat;  of  a  nillwaj  carrier  of  paoMngera  to  eserdee  the  biglieat 
dillgutee  reaaonablj  prmetioible  to  preaerre  order  on  Ita  tralna,  and  protect 
pMaengen  against  Tlolence,  abuse  or  Injnrj  from  fellow- paasengera.  This 
dntj  Is  exerdsed  under  an  implied  pollc«  power  to  prevent  an  abase  of  their 
priTllegea  by  paaseDgen. 

3.  BviDKiicK.  ETidenoe  reviewed,  aod  held  not  to  show  a  breach  of  soeh 
duty  bj  the  defendant  In  this  case. 

k  PPEAL  from  diBtrict  court,  B&msej  coaatj,  Otis,  judge. 

Sumner  d:  S'auntUroy  for  sppellaot.  Zu«k,  Bunn  <&  Bad- 
Uy  for  respondent. 

Vandbbburge,  J.  This  action  is  brongbt  against  the  defend- 
ant to  recover  damages  for  an  assault  committed  upon  plaintiff  by  a 
fellow-passenger  on  board  of  one  of  defendant's  care.  Tbe  plaintiff 
was  a  passenger,  and  entitled  to  protection  as  such.  Railway  carriers 
of  poBsengers  are  boand  to  exercise  the  highest  care  and  diligence 
in  the  conduct  and  management  of  their  bosinees,  to  present  acci- 
dents or  iDJnries  to  passengers  on  their  trains.  Tliis  is  the  general 
rule,  as  applied  to  the  ordinary  discharge  of  their  duties  as  car- 
riers. In  respect  to  the  danger  of  injuries  from  the  misconduct 
of  fellow-passengers,  and  the  doty  of  enforcing  proper  poliue  regu- 
lations, the  obligation  of  the  cai-rier  is  qnalitied  or  limited  by  the 
nature  o£  its  relation  to  the  passenger.  It  )ias  no  right  either  to 
refuse  to  receive  or  to  expel  a  passenger,  except  for  good  cause. 
It  must  exercise  the  greatest  diligence  consistent  with  its  obliga- 
tions to  the  public  and  all  the  passengers,  and  neglect  no  reason- 
able prec&ntion  to  protect  passengers  from  insnlt  or  injury  from 
its  servants  or  fellow-passengers  \  but  as  respects  passengers  there 
is  no  Bucb  privity  between  them  and  the  carrier  as  to  make  the 
latter  directly  liable  for  their  wrongful  acts  (Carpenter  v.  Railroad 
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Co.,  24  Hnn,  107),  and  it  can  only  interfere  tinder  an  implied 
police  power  to  prevent  an  abase  of  their  privil^^ea  ae  paeeengera. 
It  is  held  in  general  tenne  that  the  carrier  is  boand  to  exercise  the 
ntmost  diligence  in  maintaining  order  and  gnarding  the  passengers 
against  violence,  from  whatever  source  arising,  which  might  rea- 
sonalily  be  anticipated  or  natnrally  be  erpeuted  to  occur  in  view 
of  all  the  circnmstances,  and  the  nnmber  and  character  of  the 
persons  on  board.  Flint  v.  Transportation  Co.,  34  Conn.  554.  If 
this  duty  is  neglected  without  good  canee,  and  a  passenger  receives 
injury  which  might  have  been  reasonably  anticipated  or  naturally 
expected,  from  one  who  is  improperly  received  or  permitted  to 
contione  as  a  passenger,  the  carrier  is  responsible.  Putnam  v. 
Railroad  Co.,  55  N.  Y.  113 ;  Weeks  v.  Railroad,  72  N.  Y.  59. 
That  is  to  say,  the  strict  mle  of  duty  is  to  be  apphed  in  view  of 
the  relation  which  the  carrier  snatains  to  all  the  passengers,  and 
the  circumstances  of  each  particular  case  calling  for  its  exercise. 
In  the  case  at  bar,  at  the  time  of  the  assault  upon  plaintiff,  his 
assailant  was  the  only  other  passenger  in  the  car.  After  the  plain- 
tiff and  the  conductor  had  adjusted  a  matter  of  difference  as  to 
his  fare,  and  the  conductor  was  passing  down  the  car,  the  other 
passenger,  plaintiff's  assailant,  made  an  insulting  remark  to  plain- 
tiff accompanied  by  an  oath,  which  resulted  in  an  altercation, 
which  wound  up  by  plaintiff  callingthe  other  a  "liar,"  whereupon 
the  latter  "  jumped  right  up  upon  the  impulse  of  the  moment," 
and  "  grabbed "  plaintiff  by  the  neck,  and  commenced  striking 
him  upon  the  head.  As  soon  as  plaintiff  could  get  his  arm  loose, 
be  stmck  his  assailant  "  in  the  jaw,"  and  the  conductor  interfered 
to  part  them,  saying,  "  Thia  has  got  to  stop." 

It  is  evident  that  the  struggle  was  very  animated,  and  occupied 
but  few  seconds,  and  that  the  assault  was  sudden  and  tmexpected, 
for  the  plaintiff  says  on  his  cross-examination  :  "  I  did  not  antici- 
pate any  trouble  about  the  matter.  He  jumped  up  and  grabbed 
me  by  the  neck,  and  commenced  knocking  me  in  the  face  aad 
head."  Immediately  after  the  plaintiff  called  him  a  liar,  he  says, 
"he  jumped  up  in  his  seat,  and  jumped  over  at  me  and  struck 
me."  After  the  conductor  interfered  and  separated  the  parties, 
plaintiff  says  there  was  no  appearance  of  further  trouble.  The 
conductor  took  plaintiff  down  the  aisle,  and  waited  till  the  other 
party  washed  his  face.    His  cheek  had  been  out  by  the  blow  which 
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plaintiff  gave  him.  After  the  plaintiff  had  washed  the  blood  from 
hiB  own  face,  hi9  aaeailant,  while  paesiiig  along  the  aisle  near  where 
the  plaintiff  and  thecondactor  were,  enddenl;  turned  and  Btrack 
piftiatiff  again,  in  the  month.  The  condnctor  interfered  promptly 
again,  grabbed  hold  of  him,  "anid  that  ended  it."  Thecondactor 
took  him  into  the  baggage-car,  and  plaintiff  saw  him  no  more. 
The  second  asBaolt  was  evidently  nnlooked  for  and  without  warn- 
ing. We  think  the  conrt  properly  diBmissed  the  action  npon  the 
plaintiff's  own  evidence,  for,  apart  from  the  fact  that  the  plaintiff 
mnet  share  the  blame  for  the  distnrbance,  we  are  nnable  to  see 
wherein  the  conductor  failed  in  his  daty  or  neglected  any  reason- 
able  precaution  on  the  premises.  It  is  true  the  plaintiff  states  in 
respect  to  the  first  aasanit  that  thecondactor  might  have  interfered 
sooner,  bnt  this  appears  to  be  a  conclusion  tiot  borne  out  by  the 
facts,  which  are  particularly  detailed  by  the  witness  in  his  testi- 
mony. The  parties  were  very  much  excited,  and  the  several 
blows  must  hare  passed  between  them  in  a  very  few  seconds. 
It  is  not  shown  that  the  parties  were  not  separated  as  promptly 
as  the  circumstances  would  admit,  and  it  is  sufficiently  clear  that 
the  assault  was  in  each  case  sudden  and  unexpected.  The  fiiuD- 
tiff  failed  to  make  case  for  the  jary,  and  the  order  d^iyiog  a  new 
trial  is  a£Brmed.* 

1.  RsUmad  oompaniaa  —  VabOity  tor  mmdH  upon  pawngr  by  amploy* 
of  compatiT. —  The  oompanj  «m  held  likble  Inr  incli  muqIU  In  the  following 
cues:  Conger  t.  St.  Paul.  etc. ,  B.  Co..  45  Mian.  207;  47  N.  W.  Rep'r,  788[ 
Dwlnelle  v.  New  York  Central,  etc.,  B.  Co.,  3  Am.  B.  B.  ft  Corp.  Bep.  493; 
StvuuMh.  etc.,  B.  Co.  v.  Br/u,  8  Am.  B.  B.  &  Corp.  Bep.  084.  The  sabjeet 
la  treated  la  note,  S  Am.  B.  B.  A  Corp.  Bep.  SOO. 

3.  AManH  by  Mlow-paaMnger,— In  an  action  for  iDJarleflreMlred  bjr  plain- 
tiff, a  colored  man,  while  a  pinnrngnr  on  defendant'B  train,  it  appeared  that  he 
waa  reqneated  to  leave  a  ou  where  he  was  *eated  and  go  into  another  car,  be- 
eanae  of  hie  tMdeterooB  condnct,  hot  refa«ed  to  go  Inw  the  other  car,  and  re- 
malned  oa  the  car  platform,  where  he  was  auaultsd  b:^  a  fellow-paasengvr 
and  nerved  the  Injuries  sned  for.  A  judgment  for  the  defendant  waa  af- 
Brmed.  BoTvton  t.  niinois  Central  B.  Co..  07  MIm.  876:  7  So.  Bep'r,  830. 
•  Reported  In  4B  N.  W.  Bep'r,  BU;  49  Unn.  471. . 
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BioEHOND  y.  Chioaoo  &  W.  M.  Bt.  Oo. 

(Suprems  Court  of  HIohliBn,  Jul;  ES,  IMl.) 

1.  Eajlboad  ooifPANTBa.  Accidents  at  CBoafliMss.  Cohtributobt  aio* 
LIOBNCB.  In  ui  action  agiinat  a  railroad  companj  to  recover  damages  for  tlie 
alleged  negligent  killing  of  plaintiff's  intestate,  it  appeared  that  decedent  ma 
a  street-car  driver,  and  that  in  coming  toward  defendant's  track  he  sloired  his 
i»r  to  a  walk  when  he  was  within  about  Iwentj-five  or  thirty  feet  of  the  t»ll- 
road  cioasiDg  and  that  he  coald  have  seen  the  approaching  train  seventT-fiTS 
feet  down  the  track  when  twenty-Sve  feet  away  from  the  crossing,  or  oooid 
have  seen  the  train  one  hundred  and  sixty  feet  down  (he  track  when  ^thin 
sixteen  feet  of  the  cioeung ;  that  deceased  did  not  stop  his  ear,  but  seemed  to 
be  looking  at  bis  horse  with  his  hand  on  the  brake  ;  that  there  was  a  flagman 
regularly  stationed  at  the  crossing,  bat  that  he  was  in  the  Sag-honae,  and  gave 
no  warning  of  danger.  Held,  that  it  was  a  question  for  the  jur;  to  determine 
whether  the  absence  of  the  flagtaan  from  his  post  of  duty  warranted  deceased 
in  presuming  that  it  was  safe  to  cross  defendant's  track  at  tbe  time,  and  a  Sud> 
Isg  that  deceased  was  not  guilty  of  contributory  negligence  would  not  be 
disturbed. 

2,  Death  by  wronoful  act.  Meabubs;  of  DAstAOse.  Howard's  Statutes 
of  Michigan,  section  8391,  provide  that,  whenever  the  death  of  a  person  shall 
be  caused  by  the  neglect  of  any  t^lroad  company,  the  railroad  company,  which 
would  have  been  liable  if  death  had  not  ensned,  shall  be  liable  for  damages, 
notwithstanding  the  death  of  the  person  so  injured.  Section  3393  provides 
that  every  such  action  shall  be  brought  in  the  name  of  the  personal  representa- 
tives of  such  decessed  persoo,  and  the  jury  may  give  such  amount  of  damages 
as  they  shall  deem  fair  and  Just,  to  the  persons  who  may  be  entitled  to  sach 
damages  tvhen  recovered.  Held,  Ihat  where  a  railroad  company  negligently 
caused  the  death  of  one  who  contributed  to  the  support  of  his  mother  and  in- 
valid sister,  and  an  action  is  brought  against  the  company,  the  proper  measure 
of  damages,  under  the  statute,  Is  the  amount  which  deceased  would  have  eon- 
tiibuted  to  the  support  of  his  mother  during  her  expectancy  of  life,  in  propor- 
tion to  the  amount  he  was  contributing  at  the  time  of  his  death,  and  the  amount 
he  would  have  contributed  to  the  support  of  his  sister  after  the  death  of  bia 
mother,  not  exceeding  the  time  of  his  expectancy  o(  life. 

8.  DlSTllIBDTION  OV  DAMAGES.       Bt  WHAT  STATDTK    GOVERNED,      Where 

damages  are  recovered  by  the  personal  representative  of  one  killed  by  the 
negligence  of  a  railroad  company,  the  dlstribatlou  of  the  amount  recover«d  li 
governed  by  the  statute  in  force  at  the  time  of  the  killing. 

ERROR  to  superior  court  of  Grand  Rapida,  Edwin  A.  Bar- 
lingame,  judge.  Action  by  Olney  H.  Kichmond,  adminietra- 
ator  of  Cady  W.  Slierwood,  deceased,  against  the  Chicago  and  West 
Michigan  Railway  Company,  to  recover  damages  for  the  allied 
negligent  killing  of  plaintiff's  decedent.  Judgment  for  plaintiff. 
D^endant  brings  error.     Affirmed. 
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l^ith,  Ifima,  Soyt  <b  Erunn  {M.  J.  Smiley,  ot  counael)  for 
appellant.  J.  M.  Jamiaon  (Montgomery  di  Bvndy,  of  counsel) 
for  appellee. 

HoBSK,  J.  The  pUiotiff'e  intestate  in  this  case  was  the  driver 
of  a  street-railway  car  in  the  city  of  Grand  Kapids,  and  on  the  aSd 
day  of  April,  1889,  while  driving  his  car  on  West  Fulton  street, 
in  aaid  city,  was  killed  by  a  collision  with  a  train  of  the  defendant 
company  at  the  street  crossing.  This  is  an  action  for  damages  on 
acooont  of  his  death.  Plaintiff  recovered  jodgment  in  the  Kent 
cinmit  conrt  in  the  sum  of  $5,313.  At  the  close  of  plaintiff's 
proof,  the  defendant  demurred  to  the  evidence  and  asked  that  a 
verdict  be  directed  in  its  favor,  on  the  gronnd  that  the  plaintiff 
was  not  in  the  exercise  of  due  care  and  cantion  when  the  accident 
occorred,  and,  therefore,  guilty  of  contributory  negligence.  Thia 
motion  was  denied,  and  the  defendant  thereupon  put  iu  proofs. 
This  action  of  the  trial  court  and  other  errors  are  alleged  as  rea- 
sons for  the  reversal  of  this  jndgment. 

We  will  first  examine  the  question  whether  the  court  erred  in 
permitting  the  plaintiff  to  go  to  the  jury  as  to  his  own  negligence. 
This  must  be  decided,  as  is  admitted  by  defendant's  counsel,  npon 
the  case  as  made  by  the  testimony  on  the  part  of  the  plaintiff. 
Thia  case  is  substantially  as  follows :  Between  the  hours  of  four 
and  five  in  the  afternoon  of  April  23,  1889,  Sherwood,  with  his 
car  drawn  by  one  horse,  came  down  West  Fulton  street,  approach- 
ing defendant's  track.  West  Fulton  street  runs  nearly  east  and 
west,  and  the  railroad  track  crosses  it  nearly  at  right  angles. 
Sherwood  was  going  east.  About  one  hundred  and  eighty-five 
feet  west  of  the  defendant's  track  is  another  railroad  crossing, 
that  of  the  Lake  Shore  and  Michigan  Southern  Railway.  Sher- 
wood was  observed  crossing  this  latter  track  on  a  walk.  Beyond 
that  to  the  east  it  is  down  grade,  and  he  then  started  his  horse  on 
a  trot,  and  continued  until  within  twenty-five  or  thirty  feet  of 
defendant's  crossing,  when  he  "  slowed  down  "  to  a  walk.  At 
this  crossing,  on  the  north  side  of  West  Fulton  street  and  the 
west  side  of  the  railroad  track,  is  a  shanty  used  for  a  flagman  who 
was  stationed  there  to  give  warning  of  the  approach  of  trains  to 
the  passers-by.  To  the  north  the  view  of  the  track  was  compar- 
atively onobstructed,  but  upon  the  south  side  of  the  street,  and  to 
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the  west  of  the  railroad  track,  was  sitaated  a  Inmber-yard,  lumber 
office,  coal-Blied,  lamber-shede,  and  piles  of  lamber  and  posts, 
more  or  less  obstnicting  the  view  of  cars  coming  from  the  aoatb. 
On  tbo  day  ia  question  there  was  at  least  one  car  loaded  with 
Inmher  apon  a  side  track  in  the  lamber-yard,  which  added  to  the 
obstntctions. 

The  witnesses  who  testified  to  seeing  Sherwood  approach  the 
track  did  not  all  see  him  in  the  same  place  ;  some  did  not  notice 
him  antil  be  was  within  twenty-five  or  thirty  feet  of  the  track, 
and  others  not  until  he  was  right  upon  it.  Others  saw  him  as  he 
crossed  the  liake  Shore  and  Michigan  Soathern  track,  and  until  he 
was  injured,  except  such  times  as  they  were  looking  at  the  care. 
They  do  not  agree  as  to  what  he  was  doing,  except  that  he  was  on 
a  walk  within  twenty-five  or  thirty  feet  of  tlie  track,  and  had  hold 
of  the  lines,  and  some  say  one  hand  on  the  brake,  and  was  stand- 
ing in  his  usual  plaice  upon  the  front  platform  of  his  car.  Some 
did  not  notice  where  he  was  looking.  One  witness  eays  he  looked 
straight  ahead  all  the  while,  as  if  he  was  looking  at  the  horse ; 
others,  that  he  looked  to  the  north  all  the  time,  and  toward  the 
watchman's  shanty.  One  witness,  and  the  only  one  who  so  testi* 
fies,  says  that  he  saw  Sherwood's  head  go  both  ways.  He  first 
observed  him  forty  or  fifty  feet  back  of  the  track.  Jnst  as  Sher- 
wood got  to  the  track  a  train  of  nine  cars,  detached  from  the  eg- 
gine,  came  down  the  track  from  the  south.  "  Sherwood  then 
stopped,  put  his  hand  on  the  brake,  tried  to  '  br^e  up,'  bnt  could 
not.  The  horse  was  on  the  track,  his  forward  feet  across  it.  The 
horse  gave  a  jerk,  and  pulled  Sherwood  over  the  dash-board  and 
under  the  car."  Sherwood  died  of  the  injuries  there  received. 
These  care  were  running,  as  testified  by  plaintiff's  witoeases,  at  the 
rate  of  from  eight  to  twelve  miles  an  hour,  the  majority  estimating 
the  speed  at  from  eight  to  ten  miles  an  hour.  There  was  no  warn- 
ing of  the  approach  of  these  cars,  except  the  noise  they  made  in 
running.  There  was  no  tookont  on  the  forward  car.  There  waa 
a  man  standing  on  the  third  car  from  the  front  of  the  train,  bnt 
he  was  looking  north-east,  and  giving  no  attention  to  the  eroesing. 
The  fiagman  was  not  at  his  usual  post  of  duty,  and  no  signal  or 
warning  was  ^ven  by  him  until  the  horse  was  on  tbe  track.  Re 
then  ran  out  of  the  shanty  or  flag^houee  in  his  shirt  sleeves,  and 
bare-headed,  bnt  too  late  to  warn  Sherwood  of  his  danger.     The 
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plaiotifi's  claim  v&b  that  the  defendant  was  nej^ligent  in  the  fol- 
lowing paiticnlare:  (1)  That  the  cars  were  mn  at  too  high  a  rate 
of  apeed  in  violation  of  the  city  ordinance  —  a  speed  which  alao 
in  view  of  the  mttore,  locality  and  anrroDndinge,  wag,  as  a  mat- 
ter of  fact,  dangerous  and  negligent ;  (2)  that  no  proper  sigoals 
were  given  to  warn  those  approaching  the  crossing,  and  par- 
ticularly the  deceaaed,  of  the  approach  of  the  train ;  (3)  the  tUg- 
man  waa  ahsent  from  his  post  of  duty,  which  was  dittside  of  the 
flag-hoase  with  his  flag  to  give  warning  (bat  was  present  in  the 
flag-house  in  view  of  the  deceased)  and  failed  to  give  any  wamiag 
of  the  approach  of  the  train. 

The  negligence  of  the  defendant  is  apparent  from  the  evidence 
OD  the  part  of  the  plaintifi,  and  need  not  be  discussed  further. 
It  Ib  contended  by  the  defendant's  counsel  that  the  plaintifTs  in- 
testate was  guilty  of  negligence  as  a  matter  of  law ;  that  there 
were  places  on  the  line  of  Sherwood's  course  before  he  reached 
the  track  where  he  could  liave  seen  these  cars  approaching,  liad 
he  looked  to  the  south;  that  at  a  point  forty  feet  west  of  the  rail- 
way (3^>esing  the  cars  could  have  been  seen  before  the  lumber 
office  obstructed  the  view ;  that  a  hundred  feet  of  the  track  was 
visible  by  looking  throngh  between  the  office  and  the  lumber- 
pilee ;  also  that  at  a  point  twenty-five  feet  from  the  crossing,  a 
car  could  be  seen  seventy-four  feet  south  of  the  crossing;  and 
from  a  point  sixteen  feet  west  of  the  crossing  a  car  could  be  seen 
approaching  from  the  south  one  hundred  and  sixty-seven  feet 
south  of  the  crossing,  the  street-car  truck  being  in  the  canter  of 
the  highway.  We  do  not  think  from  the  testimony  produced  by 
the  plaintiff  that  Sherwood  could  have  seen  the  cars  approaching 
from  the  south  after  he  left  the  crossing  of  the  Lake  Shore 
and  Michigan  Southern  railway  until  he  came  within  about 
twenty  feet  of  the  crossing.  If  he  had  looked,  then  he  would 
have  undoubtedly  seen  these  cars  in  time  to  have  stopped  and 
avoided  a  c(dlision.  And  it  is  pretty  apparent  —  almost  ab- 
eolnteiy  certain,  from  the  plaintifTs  own  showing  —  that  he  did 
not  look  Bonth  within  said  twenty  feet,  until  his  horse  was  upon  the 
track.  Whether  ho  was  negligent  depends  in  a  great  measure 
upon  whether  or  not  he  had  a  right  to  rely,  under  the  circum- 
stances, upon  the  absence  of  the  flagman,  and  the  lack  of  any 
ngoal  of  danger  from  him. 
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It  is  claimed  by  defeadaat'e  counsel  that  the  obstraction  of  the 
view  to  the  Boath,  and  the  abseoce  of  the  watchman  from  his  post, 
called  iipOD  Sherwood  to  have  stopped,  and  looked  and  listened, 
before  he  attempted  to  pass  this  crossing.  This  claim  would  be 
COTrect.if,  at  this  street  croseing,  no  flagman  had  been  stationed  to 
give  warning.  Bnt  the  testimony  shows  that  a  flagman  had  been 
kept  at  this  point  for  three  or  four  years,  whose  duty  it  was  to 
signal  by  a  flag  in  the  street  the  approach  of  trains.  It  is  not  the 
law  of  this  state  that,  under  all  circamstances,  it  is  absolutely  nec- 
essary for  a  person  approacliing  a  railroad  crossing  to  look  both 
ways,  and  to  listen  for  approaching  trains.  It  is  generally  re- 
quired, but  it  is  not  a  rule  of  universal  application.  Every  case 
must  depend  upon  its  own  circnmstances,  and  it  would  be  unrea- 
sonable to  apply  such  rule,  under  all  circumstancee,  without  regard 
to  the  condition  of  things  at  the  time.  Cooper  v.  Railroad  Co., 
66  Mich.  266 ;  33  N.  W.  Rep'r,  306.  Nor  is  a  traveler  compelled, 
under  all  circumstancos,  to  stop  before  a  crossing,  if  his  view  is 
obstmcted  from  one  way.  He  is  only  required  to  take  such  pre- 
caution as  an  ordinary  prudent  man  wonld  under  like  circumstances, 
and  whether  or  not  he  did  use  such  care  is  generally  a  question  for 
the  jury.  See  Guggenheim  v.  Railway  Co.,  66  Mich.  157,  158  ; 
83  N.  W.  Rep'r,  161,  and  cases  cited.  Plaintiffs  counsel  contend 
that,  it  appearing  that  the  defendant  had  stationed  a  flagman  at 
this  crossing,  whose  duty  it  was  to  warn  parties  about  to  cross  of 
approacliing  trains,  it  was  for  the  jury  to  say  whether  the  deceased, 
in  keeping  liis  eyes  directed  to  the  flagman  for  tlie  very  purpose 
of  observing  a  signal  at  the  earliest  moment  that  it  conld  be  given, 
was  not  exercising  due  care.  They  cite  the  following  cases  in 
support  of  this  contention :  French  v.  Railway  Co.,  116  Mass. 
53T;  Sweeny  v.  Railway  Co.,  10  Allen,  377;  Railway  Co.  v- 
Hutchinson  (III.),  11  N.  E.  Rep'r,  856;  Pennsylvania  Co.  v. 
Stegmeier  (Ind.),  20  N.  E.  Rep'r,  843 ;  Giushing  v.  Sharp,  96  N. 
T.  676;  Railroad  Co.  v.  Schneider  (Ohio),  17  N.  E.  Rep'r,  321; 
State  V.  Railroad  Co.  (Me.),  15  Atl.  Rep'r,  39 ;  Central  Tmst 
Co.  V.  Wabash,  St.  L.  &  P.  Ry.  Co.,  27  Fed.  Rep'r,  159 ;  Tyler 
V.  Railway  Co.,  137  Mass.  238  ;  Railway  Co.  v.  Tnodt,  78  Ind. 
873. 

In  116  Massachnsetts  the  submitting  of  the  question  of  con- 
tributory negligence  to  the  jury  was  not  affirmed  upon  the  gronnd 
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of  the  abaence  of  the  watchman  alone,  but  in  connection  with  the 
farther  fact  that  a  train  had  jaet  passed,  and  plaintiff  did  not  snp- 
poee  or  have  reason  to  suppose  that  another  would  follow  so 
closely  as  they  did,  the  care  doing  the  injury  having  been  cnt  off 
from  another  train,  and  "  shunted  "  down  tha  track.  In  10  Alien 
the  flagman  si^aled  the  traveler  to  come  on,  and  he  went  up*n 
the  track  relying  upon  such  invitation.  It  was  said  by  the  court : 
"  No  express  invitation  need  have  been  shown.  It  would  only 
have  been  necessary  for  the  plaintiff  to  prove  that  the  agent  did 
some  act  to  indicate  that  there  was  no  risk  of  accident  in  attempt- 
ing to  psBS  over  the  crossing.' '  In  Railway  Co.  v.  Yundt,  78 
Ind.,  the  court  say  :  "  If  the  defendant  had,  for  a  considerable 
time  before  the  accident,  kept  a  flagman  at  the  croasiog  to  give 
signals  on  the  approach  of  trains,  and  if  the  plaintiffs  had  been  in 
the  habit  of  crossing  the  railroad  at  that  place,  and  observing  the 
signals,  and  if,  on  the  occasion  of  the  accident,  no  signal  was 
given,  the  plaintiffs  not  knowing  that  the  services  of  the  flagman 
had  been  dispensed  with,  these  facta  might  be  considered  by  the 
jury,  in  connection  with  all  the  other  circumstances,  in  determin- 
ing whether  or  not  the  plaintiffs  were  free  from  contributory  neg- 
ligence." It  is  also  said  in  Railway  Co.  v,  Hutchinson  (111.),  11 
N.  E.  Rep'r,  866  :  "  We  are  aware  of  expressions  by  this  ooart, 
when  passing  upon  the  law  and  fact,  and  of  like  expressions  by 
other  courts  of  the  highest  respectability,  that  the  failure  of  one 
approaching  a  railroad  crossing  to  pause  and  look  for  the  ap- 
proach of  trains  was  such  negligence  as  would,  in  the  case  there 
under  consideration,  preclude  a  recovery.  But  we  are  not  pre- 
pared to  say,  as  a  matter  of  law,  that  a  person  approaching  a  rail- 
road crossing,  when  there  is  nothing  apparent  to  warn  him  of 
danger,  and  at  which  he  knows  a  flagman  is  stationed,  whose  duty 
it  is  to  warn  all  persons  of  danger  from  runuing  trains,  is  required 
to  look  elsewhere  than  to  the  flagman.  The  flagman's  doty  is  to 
know  of  the  approach  of  trains,  and  to  give  timely  warning  to  all 
persons  attempting  to  cross  the  railroad  track,  and  the  public 
have  a  right  to  rely  upon  a  reasonable  performance  of  that  duty. 
It  may  be  that  in  this  particular  case  a  reasonably  prudent  and 
careful  man  would  do  more  than  observe  the  absence  of  the  ordi- 
nary signal  by  the  flagman  ;  but,  if  so,  the  facte  and  circumstan- 
tea  sboald  be  submitted  to  the  jury,  to  be  considered  by  them  in 
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determinicg  whether  the  partj  had,  under  all  the  circamstances, 
exereieed  ordinary  care  and  caution  to  prevent  iojnry." 

In  Glnahing  v.  Sharp,  96  N.  Y.  A76,  and  in  Bailroad  Co.  t. 
Schneider  (Ohio),  17  N.  E.  Rep'r,  321,  there  were  gates  at  the 
crosaingE,  attended  by  a  gateman,  which  gates  were  cloeed  wlien 
there  wae  danger  of  an  approaching  train,  and  open  when  there 
waB  no  Buch  danger.  In  both  these  cases,  the  gates  being  open, 
the  persona  injured  drove  in  npoo  the  track  upon  the  assiiinptioa 
that  there  was  no  danger.  Held,  that  such  persona  had  the  right 
to  presume,  in  the  absence  of  knowledge  to  the  contrary,  that  the 
gatemen  were  properly  discharging  their  duties ;  and  that  it  was 
not  negligent  on  their  part  to  act  on  the  presumption  that  thej 
were  not  exposed  to  a  danger  which  could  only  arise  from  a  dis- 
regard of  their  duties  by  the  gatemen.  The  following  cases  lead 
to  support  the  plaintiff's  contention  that  the  question  of  Sher- 
wood's negligence  was  for  the  jury :  Tyler  v.  Kailway  Co.,  137. 
Mass.  23S;  Railway  Co.  v.  Clotigh  (III.),  25  N.  E.  Rep'r,  664; 
Pennsylvania  Co.  v.  Stegmeier  (Ind.),  20  N.  E.  Rep'r,  843 ;  Cen- 
tral Trust  Co.  r.  Wabasli,  St.  L.  &  P.  Ry.  Co.,  27  Fed.  Rep'r, 
159 :  State  v.  Railroad  Co.,  15  Atl.  Rep'r,  36,  39 ;  Bums  v.  Roll- 
ing  Mill  Co.,  65  Wis.  312,  315;  27  N.  W.  Rep'r,  43.  See,  also. 
Shear.  &  R.  Neg.,  §  466. 

On  the  contrary,  we  are  cited  to  a  case  in  Fennsylvania  where 
gates  and  a  watchman  had  been  kept  at  a  crossing.  The  gates 
were  lowered  at  the  approaeli  of  trains.  The  gates  were  out 
of  repair.  Being  open,  the  plaintifi  drove  a  hose-cart  across 
the  track  without  stopping  or  looking  or  listening.  The  watch- 
man displayed  no  signal  and  gave  no  warning.  The  court  held 
this  to  be  contributory  negligence  on  hie  part  and  said,  speak- 
ing through  tbe  chief  justice :  "  I  do  not  understand  the  law  to 
be  that,  where  a  railroad  company  adopts  safety  gates  or  other 
appliances  for  the  protection  uf  the  public,  the  public  are  thereby 
absolved  from  the  duty  of  taking  any  care  of  themselves.  The 
plaintiff  was  bound  to  do  liis  part.  He  had  no  right  to  omit  the 
ordinary  precantion  merely  hecaiise  the  gates  were  up.  Each 
party  should  be  held  to  the  exercise  of  due  care.  If  tbe  rule  to 
stop,  look  and  listen  were  observed,  tbe  accidents  now  so  frequent 
could  rarely  occur,  wbether  in  town  or  country.  It  is  as  importr 
ant  in  towns  as  in  the  country.    It  ie  sustained  by  competent  au- 
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thoritj  and  founded  oa  gnch  excellent,  common-sense  reasons  that 
•we  will  neither  depart  from  it,  or  allotr  it  to  be  undermined  by 
exceptions.  It  is  a  clear  and  certain  rule  of  dntj  and  a  departure 
from  it  is  more  than  evidence  of  negligence;  it  is  negligence  jwr- 
*f."     Greenwood  v.  Railroad  Oo.  (Pa.).  17  Atl.  Rep'r,  188. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that 
the  ^ratchman  was  inside  the  ehanty  or  flag-houae.  The  door  of 
this  house  opens  on  the  east,  facing  the  railroad  track.  There  are 
two  email  windows  in  it,  one  in  the  north  and  one  in  the  sonth 
end,  BO  that  the  flagman  can  see  up  and  down  the  track  both  ways. 
It  is  claimed  by  the  plaintiff  that  Sherwood  was  looking  toward 
this  Bontb  window  and  could  see  the  flagman  therein  before  he 
reached  the  track,  while  the  defendant  claims  that  he  could  not 
have  seen  him  nntil  his  horse  was  on  the  track.  '  Of  course,  if 
Sherwood  saw  the  watchman  inside  of  hie  honse,  where  anch  flag- 
man could  plainly  see  an  approaching  train  and  the  flagman  gave 
so  signal,  it  would  be  a  more  favorable  circumstance  to  plaintiff, 
as  betfing  upon  Sherwood's  negligence,  than  if  the  flagman  was 
apparently  absent  from  his  pofit  and  Sherwood  could  not  see  hira 
at  all.  The  only  evidence  as  to  whether  Sherwood  could  have 
seen  the  flagman  through  this  window  comes  from  two  witneeees. 
Gilman,  for  the  plaintiff,  says :  "  The  windows  on  the  north  and 
sonth  sides  of  the  shanty  are  well  toward  the  east  and  near  the 
two  comers.  They  are  small  windows.  A  person  coming  from 
the  west,  driving  a  street-car,  could  not  see  through  those  windows, 
to  see  who  was  in  the  shanty,  nntil  he  got  opposite.  "When  they 
got  opposite  they  would  be  right  up  by  the  track."  Rooney,  for 
the  defendant,  says  :  "  The  driver  could  have  seen  him  [the  watch- 
man], if  he  was  watching  carefully  for  him,  through  the  window 
that  fronts  Fulton  street." 

Under  all  the  circnmatances,  I  am  Batisfied  that  the  court  cor- 
rectly  submitted  the  question  of  Sherwood's  n^ligence  to  the 
jury.  He  instructed  them  that  "  a  railroad  crossing  is  a  place  of 
danger,  and  is  itself  a  warning  to  any  one  about  to  go  upon  it  to 
be  careful  and  vigilant  to  the  extent  of  his  opportunities.  It  was 
thednty  of  Sherwood  in  approaching  the  railroad  track  to  use  his 
senses  of  sight  and  hearing  to  ascertain  whether  a  train  was  ap- 
proachiDg,  and,  if  the  jury  find  he  did  not,  then  the  plaintiff  is 
not  entitled  to  recover."    That  it  was  the  duty  of  Sherwood  to  ez- 
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erciae  dne  care  whether  or  not  the  flagman  was  io  Bight,  and  if 
the  flagman  was  found  not  to  have  been  present  to  give  wanuog, 
such  act  could  be  conddered  as  bearing  apon  the  negligence  of 
both  Sherwood  and  the  deftmdsDt.  "  If  the  deoeaaed,  Sherwood, 
by  the  exercise  of  ordinary  care  aad  prudence,  by  looking  ap  the 
track  in  the  direction  of  the  approaching  train,  could  have  seen  it 
in  time  to  avoid  the  injnry,  his  oraiaeion  to  do  so  would  amount 
to  BQch  negligence  as  wauld  defeat  plaintiff's  right  of  action, 
nnlesB  yon  find  that  his  attention  at  the  time  was  directed  to  the 
flagman,  and  the  flag-office,  and  that  he  had  a  right  to  rely  on  the 
position  of  the  flagman,  and  absence  of  warning,  as  an  assurance 
of  safety.  If  the  jary  find  the  view  of  the  track  approaching 
from  the  south  was  obscured  somewhat  by  lumber,  etc.,  in  Pierce's 
lumber-yard,  so  that  a  train  could  only  be  observed  by  extreme 
care  and  cantion,  and  that  Sherwood  knew  this,  then  it  was  the 
duty  of  Sherwood  to  use  anch  extreme  care  and  caution  as  was 
appropriate  to  the  circumstaaces .  This  would  be  trne  in  a  case 
where  there  was  no  flagman ;  bnt  the  question  of  the  ezten  t  to 
which  the  deceased  had  a  right  to  rely  npon  the  position  of  the 
flagman,  and  his  failure  to  give  warning,  is  a  question  for  the 
jury.  It  is  the  duty  of  every  car-driver,  when  approaching  a 
nulroad  crossing  with  passengers  in  his  car,  where  his  view  of  an 
approaching  train  is  somewhat  obscured,  to  stop,  and  look  and 
listen,  to  insure  himself  that  a  train  is  not  approaching  before  he 
attempts  to  cross,  unless  the  negligeuce  of  the  duty  of  the  codq- 
pany,  through  the  absence  of  its  flagman  or  liis  failure  to  give 
warning,  was  such  a  notice  to  Sherwood  that  it  was  safe  to  cross 
as  would  excuse  an  ordinarily  prudent  man  from  stopping,  looking 
and  listening." 

"  It  was  the  duty  of  Sherwood,  in  approaching  such  crossing,  to 
have  his  horse  and  car  under  control,  so  that  he  could  respond 
quickly  to  the  slightest  intimation  of  danger  ;  and  if  he  approached 
the  track,  after  he  received  such  intimation,  and  thus  contributed 
to  the  injury,  then  the  plaintiff  cannot  rocover.  If  the  jury  find 
that  a  person  of  ordinary  care,  driving  the  street-car,  as  Sherwood 
was,  might,  by  exercising  proper  care  and  diligence,  have  ascer- 
tained that  the  cars  were  approaching  from  the  south  at  the  time 
of  this  accident,  then  the  plaintiff  cannot  recover  in  this  case, 
however  negligent  the  railroad  company  may  have  been,  and  al- 
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tbongb  the  flagman  waa  not  at  his  poet  to  give  wsrniag.  If  the 
railroad  company  wasnegligeat,  *  *  *  and  the  flagman  was 
iMgl^eDt,  and  Sherwood  waa  also  bo  n^ligent  as  to  in-  any  man- 
ner ooDtribate  to  the  injnry,  then  the  pluntiff  could  not  recover. 
To  entitle  the  plainti£E  to  recover,  he  most  establish  that  the  death 
ofSlterwood  waa  canaed  by  the  negligence  of  the  defendant. 
This,  of  coarse,  reqairea  a  showing  that  Sherwood  was  not  him- 
self guilty  of  n^ligenoe  which  ,contribated  to  the  injnry.  To 
constitute  negligence  contributing  to  the  injnry  on  the  part  of 
Sherwood,  there  mnat  have  been  a  failure  on  his  part  to  obaerve 
and  eserciae  ordinary  care ;  and,  if  the  plaintiff  has  shown  that 
the  deceased,  Sherwood,  need  such  care  as  men  of  ordinary  pru- 
dence would  have  exercised  under  like  circamatances,  and  placed 
as  he  was,  Uien  he  waa  not  guilty  of  contribntory  negligence.  la 
determining  whether  the  deceased,  Sherwood,  nsed  dne  care,  yon 
have  the  right  to  take  into  account  the  ohstmctions  to  the  soath, 
tbfflT  nature  and  extent,  the  manner  in  which  Sherwood  waa  driv- 
ing, the  fact  of  the  defendant  having  maiotained  a  flagman  at  the 
omring,  and  the  fact,  if  it  he  a  fact,  that  this  was  known  to  Sher- 
vood ;  and  yon  have  a  right  to  take  into  account  whether  the  de- 
eeaaed  was  watching  for  the  flagman,  the  extent  to  which  he  bad 
his  car  nnder  control,  the  extent  to  which  he  looked  oat  for 
Uains ;  and  yon  ore  then  to  say  whether  he  nsed  snch  care  as  men 
of  ordinary  pmdence  would  have  exercised  nnder  like  circnm- 
stances,  and,  if  he  did  nse  snch  care,  he  was  not  gnilty  of  ooa- 
tribntory  n^ligence." 

The  defendant  asked  the  court  to  instruct  the  jury,  in  snb- 
etance,  that  the  absence  of  the  flagman  from  his  post  did  not  in 
the  least  excnse  Sherwood  from  exercising  his  senaes  of  sight  and 
beanng  to  ascertain  whether  the  train  was  approaching ;  and  that, 
if  the  deceased,  Sherwood,  by  looking  up  the  track  in  the  direction 
of  the  approaching  trun,  could  have  seen  it  in  time  to  avoid  the 
inJQiy,  his  omission  to  do  so  was  such  negligence  as  would  prevent 
{^DtifTs  recovery.  This  was  refused,  and  it  will  be  seen  that 
the  coart  left  it  to  the  jury  to  determine  whether,  under  the  cir- 
comttancee,  Sherwood  had  a  right  to  rely,  and  how  far,  upon  the 
aba^ce  of  the  flagman  from  his  poet  of  duty,  and  the  want  of  any 
Bgnal  of  danger  from  such  watchman  as  an  assurance  of  safety ; 
and  they  were  instructed  that,  if  an  ordinarily  prudent  man 
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'^oiild  hare  done  the  same  as  Sherwood  did  ander  the  same  dr- 
cnmstancQB,  the  plaintiff  could  recover.  I  find  no  errors  in  the 
charge  oq  the  subject  of  uegligence.  There  were  no  material 
errors  in  receiving  or  rejeoting  teetimotij. 

It  is  alleged  that  tbe  court  erred  in  his  instructions  as  to 
damages.  The  evidence  showed  that  the  nest  of  kin  consisted 
of  his  mother,  Fannie  Sherwood,  two  brothers,  Seth  W.  and 
Frank  Sherwood,  and  two  sisters,  Ella  and  Marcella  Sherwood. 
The  deceased  lived  with  his  mother,  as  did  his  sister  Ella,  who 
was  an  invalid.  Frank  lived  with  his  mother.  The  older  sod, 
Seth,  had  nut  been  heard  from  in  five  jears,  at  which  time  he  was 
in  Wisconsin.  Mrs.  Sherwood  testified  that  deceased  helped  her 
from  $8  to  $10  per  week.  He  also  assisted  her  in  her  work  aboat 
the  house  when  he  was  off  duty  as  car-driver.  He  was  thirty 
years  of  age  at  the  time  of  his  death.  She  testified  that  hie  board, 
allowing  him  for  his  help  about  the  house,  was  worth  about  $9 
per  week.  Frank  worked  at  a  restaurant  for  $1  a  day,  and  con- 
tributed some  to  the  support  of  the  family.  Since  the  death  of 
Cady,  the  deceased,  Frank  has  contributed  nearly  his  entire  wages 
to  the  support  of  the  family;  before  that  about  $3  per  WMk. 
The  oldest  daughter,  Harcella,  boarded  and  lodged  at  home,  but 
contributed  nothing  to  the  support  of  the  family.  The  mother 
testified  that  the  deceased  contributed  $2  per  week  toward  the 
support  of  his  invalid  sister  Ella.  Ella  was  twenty-one,  and  Mrs. 
Sherwood  fifty-four  years  of  age  when  Oady  died.  The  conrt 
instructed  the  jury :  "  If  you  find  the  plaintiff  entitled  to  recover, 
he  is  entitled  to  recover  damages  to  the  extent  of  the  pecuniary 
loss  which  the  mother  and  next  of  Mo  of  the  deoeased,  Mr.  Shw> 
wood,  have  sustained  by  his  death.  This  amount  will  be  snoh  an 
amount  as  the  jury  are  able  to  say  it  is  reasonably  probable  would 
have  been  contributed  by  the  deceased  to  their  support  had  h« 
lived.  The  jury  cannot  go  beyond  the  term  of  the  expectancy 
of  life  of  the  deceased,  which  is  shown  by  the  tables  to  have  been 
thirty-five  and  thirty-three  one-hundredtha  years,  and.  in  weigh- 
ing the  testimony  as  to  the  contributions  which  would  have  been 
likely  to  have  been  made  to  tbe  mother  of  the  deceased,  the  jury 
cannot  extend  these  beyond  the  period  of  her  expectancy  of  life, 
which  is  shown  by  the  tables  to  have  been  eighteen  and  seventy- 
nine  one-hnndredths  years^    As  to  the  testimony  OFf  oontributkxH 
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to  the  sieter,  these  cannot  be  considered,  except  for  the  period 
after  the  probable  decease  of  the  mother,  and,  ander  the  testimony, 
each  contribatioQs  are  said  to  have  been  incladed  in  the  sum  which 
was  contributed  to  the  family.  It  is  not  for  the  court  to  intimate 
what  amount  of  contributions  the  deceased  would  have  contributed 
to  the  family,  nor  is  the  evidence  of  what  he  had  in  hie  life-time 
contributed  conclnsive  upon  this  sahject,  but  it  is  evidence  which 
the  jury  have  a  right  to  consider  for  what  it  is  reasonably  worth, 
and  it  is  for  the  jury  to  say  what  it  is  reasonably  probable  that 
the  deceased  wonid  have  contriboted,  both  as  to  the  extent  and 
duration  thereof,  not  exceedin^t  the  time  stated  aa  his  expectancy 
of  life,  and  not  exceeding  the  amoant  shown  to  have  been  con- 
tributed in  his  life-time ;  and  if  yon  are  able  to  fix  theenm  which 
he  would  have  anonally  contributed,  then  I  charge  you  that  the 
plaintifi  should  recover  only  the  present  worth  of  that  sum,  as 
yon  may  find  it  to  be,  not  exceeding  in  amoant  (10,000,  the 
amoant  stated  in  the  declaration." 

The  statutes  giving  damages  in  cases  like  the  present  are  as 
follows :  Howell  Statutes,  section  3391,  subdivision  7 :  "  When- 
ever tlie  death  of  a  person  shall  be  caused  by  wrongful  act,  n^lect 
40-  default  of  any  railroad  company  or  its  agents,  and  the  act, 
neglect  or  default  is  such  as  would  (if  death  had  not  ensued)  en- 
title the  party  injured  to  maintain  an  action,  and  recover  damages 
in  respect  thereof,  then,  and  in  every  snch  case,  the  railroad  cor- 
poration which  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  on  the  case  for  damages,  notwithstand- 
ing the  death  of  the  person  so  injured,  and  although  the  death 
shall  have  been  caused  nnder  such  circumstances  as  amount  in  law 
to  felony."  Id.,  g  339S,  snbd.  8 :  "  Every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal  representatives  <^ 
snch  deceased  person,  and  the  amount  recovered  in  such  action 
shall  be  distributed  to  the  persons,  and  in  the  proportion  provided 
by  law  in  relation  to  the  distribution  of  personal  property  left  by 
persons  dying  intestate ;  and  in  every  such  actios  the  jury  may 
give  such  amount  of  damages  as  they  shall  deem  fair  and  just  to 
the  peraoDS  who  may  be  entitled  to  such  damages  when  recovered; 
provided  nothing  herein  contained  shall  afEect  any  suit  or  proceed- 
ings heretofore  commenced,  and  now  pending  in  any  of  the  courts 
of  this  state."  We  hold  in  Van  Brunt  v.  Bailway  Ce.  (Mich.), 
TOU  v.— 8 
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44  N.  W.  "Rep.  S21,  that  ncder  these  statntee,  none  of  the  next  of 
kin  conld  recover,  nnlese  they  showed  a  pecnniar;  injary  on  ac- 
cotint  of  the  person  killed ;  and  if,  ae  in  that  case,  the  proofs 
showed  no  persou  pecaniarily  injured  b;  the  death  of  plaintifTfi 
intestate,  there  conld  be  no  recovery ;  ^t  it  evidently  was  not 
the  intention  of  the  legislature  to  make  one  rule  of  damages  in  the 
case  of  a  person  killed  through  the  n^ligenco  of  a  railroad  com- 
pany, and  another  rule  in  the  case  of  a  person  killed  by  some  per- 
son or  corporation  other  than  a  railroad  company.  See  Van 
Brnnt  v.  Railway  Co.  (Mich.),  44  N.  W.  Rep'r,  822,  323,  and  cases 
cited.  Under  this  holding,  damages  in  this  case  conld  only  be  re- 
covered on. account  of  the  mother,  and  the  sister  Ella,  as  no 
pecuniary  injory  was  shown  to  the  others  by  Sherwood's  death. 
The  court,  in  efFect,  so  limited  it,  and  was  also  correct  in  allow- 
ing no  damages  to  be  compnted  on  account  of  the  sister  nntil 
after  the  mother's  death,  as  under  the  testimony,  these  contriba- 
tiong  to  the  sister  were  included  in  the  contributions  to  the  family. 

It  is  ii]^ed  that  the  eoart  erred  in  allowing  the  recovery  of  any 
damages  on  acconnt  of  the  sister  Ella,  becaase  under  the  law  of 
dietribation  of  the  personal  property  of  intestates  passed  in  1889, 
and  which  was  in  force  at  the  time  the  verdict  was  rendered,  the 
whole  of  the  personal  estate  of  the  son  descended  to  the  mother, 
and  she  would  therefore  be  entitled  to  the  whole  of  the  damages. 
Pub.  Acts,  1889,  p.  198.  But  the  distribution  of  the  personal 
property  of  Sherwood's  estate  wonid  we  think  be  governed  by 
the  law  in  reference  thereto  existing  at  the  time  of  his  death, 
which  provided  that  the  property  in  such  a  case  as  this  should  de- 
scend, one^alf  to  his  moUier,  and  the  remainder  in  equal  shares 
to  his  brothera  and  sisters.  Pub.  Acts  1883,  p.  181.  See,  also. 
How.  St.,  §  5847,  snbd.  6. 

The  counsel  for  defendant  argne,  farther,  that,  if  the  personal 
estate  descends  under  the  law  of  1888,  section  3892  of  Howell  is 
invalid  and  inapplicable,  because,  by  the  latter  statute,  the  jury  is 
anthorized  to  give  such  amount  of  damages  as  they  deem  fair  and 
jast  to  the  persons  who  may  be  entitled  to  such  damages  when 
recovered.  And  this  has  been  constmed  to  mean  that  the  jniy 
may  give  snch  damages  as  have  been  sustained  by  the  several  per- 
sons who  have  suffered  pecuniary  loss.  But,  as  the  same  statote 
eIbo  provides  that  the  money  so  recovei-ed  shall  be  distributed  to 
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the  persons  and  in  the  pi-oportioa  provided  by  law  in  r^ation  to 
the  distribution  of  pereoDal  property  left  by  peruone  dying  intee> 
tate,  it  ia  argued  that  the  brothers  and  sisters  are  all  put  upon  the 
same  footing,  whether  any  damages  have  been  recovered  on  their 
account  or  not ;  and  that  in  this  case,  if  the  uther  sister  and  the 
brothers  shonld  apply  to  the  probate  court  for  their  share,  such 
court  could  not  refuse  to  order  it  turned  over  to  them.  They 
would  thereby  receive  money,  in  effect,  for  damages  which  tlie 
statute  would  not  permit  to  be  recovered  on  their  account,  becanse 
they  had  saSered  no  pecuniary  lose  by  their  brother's  death 
There  is  a  seeming  contradiction  or  inconsieteiicy  in  this  statute 
nnder  the  construction  given  it  in  Van  Brunt  v.  Railway  Co., 
enpra,  but,  as  so  construed,  it  is  identical  in  its  provisions  with 
sectioa  8314,  Howell  Statutes,  nnder  which  statute  damages  have 
been  recovered,  and  affirmed  by  this  conrt  in  a  nnmber  of  cases. 
And  in  Hunn  v.  Railroad  Co.  (Mich.),  44  N.  W .  RepV,  506,  the 
assessment  was  affirmed  as  proper  of  nominal  damages  only  to  the 
brother  and  sisters  of  Hnnn,  who  were  eutitled  to  a  share  with 
the  widow  of  the  penonal  estate  of  the  deceased  under  our  laws 
of  distribution  of  'personal  property.  The  same  objection,  with 
more  elaboration,  was  made  to  a  statute  of  Kew  York,  similar  to 
ours,  by  Hoar,  J.,  in  Richardson  r.  Railroad  Co.,  98  Mass.  85,  90, 
91,  but  the  case  was  not,  however,  decided  upon  that  ground. 
Wliat  disposition  is  made  of  the  money  recovered,  if  the  defend- 
ant is  liable  for  it  for  pecuniary  damage  suffered  by  any  of  the 
next  of  kin  through  its  negligence,  does  not  concern  the  defend- 
ant. When  a  conflict  arises  under  this  statute  as  to  the  distribu- 
tion of  the  money  recovered  as  damages,  it  will  then  be  competent 
and  necessary  for  the  courts  to  decide  who  are  entitled  to  the  fund. 
The  damages  are  manifestly  to  be  ^veu  in  reference  to  the 
pecuniary  injury  resulting  from  the  death  to  those  persons  who 
may  be  entitled  to  such  damages  when  recovered.  Bee  §  8314, 
How.  Stat.;  Van  Brunt  v.  Railway  Co.  (Mich.),44  N.  W.  Rep'r,  323. 
It  would  seem  that  in  this  case  the  damages  should  have  been 
given  as  they  were  under  the  charge  of  the  court  in  reference  to 
the  pecuniary  injury  suffered  by  the  mother  and  the  sister  Ella, 
and  there  also  would  seem  to  be  no  serious  difficulty  in  the  way 
of  their  obtaining  it  from  the  administrator.  It  is  claimed  that 
the  verdict  was  ezceBsiva  With  that  we  have  nothing  to  do.  Bat 
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if  the  jary  found  that  Sherwood  contributed  |7  s  week  to  hia 
mother,  and  $2  per  week  to  hie  sister,  as  they  were  warranted  in 
doing  from  the  proofs,  coneidering  the  expectancy  of  life  of  the 
mother  and  son,  the  verdict  cannot  be  said  to  have  been  excessive. 
The  judgment  is  afftrrned,  with  costs.* 

Mc6rath  and  Long,  JJ.,  concurred  with  Morse,  J. 

Champlin,  C.  J.,  and  Grant,  J.,  dissent. 

1.  Aooldsnti  at  railroad  croialngi  —  whathar  travsler  may  r«lj  npoB 

flagmaa  «t  croMlng. —  Where  ft  flagmtia  ia  Ht&tlonedMKCroBsing  togive  warn- 
ing uf  approaching  trajni,  traTelera  kave  a  right  to  raly  on  hii  reaeoaablB  per. 
(ormaQM  of  hiB  ddt]',  and  n«ed  not  look  and  liiten  for  a  train  before  croMiiifr  thn 
(rack,  Chicago,  etc.,  R.  Co.  t.  Clongh.  1S4  111.  586;  25  N.  K  Rep'r,  664.. 
Where  thegaiesataeroaaingarenot  lowered,  and  no  bailor  whistle  U  Bounded 
bj  a  train  approaching  at  an  unlawful  rate  of  speed,  the  mere  fact  that  the 
flagman  signaled  pUlatiffuot  to  eroSB  does  not  free  the  rsllroad  oompaB^  f rom - 
culpable  negligence  vnlesa  such  aigoal  was  giren  In  time  tot  plftlatifl,  by  th* 
eserciee  of  reasonable  care,  to  have  avoided  the  tnjuiy.     Ibid, . 

3.  Ringing  bell  and  blowing  whistle. —  Although  defendant  was  not  re- 
quired bj  Blacuie  to  Bound  a  whistle,  II  those  in  charge  of  the  train  saw  plain- 
tiff approaching;  attd  about  to  go  upon  the  track,  and  believed  that  he  waa  un- 
aware of  the  tmin'e  approach,  thej  should  have  sounded  the  whistle,  and  taken . 
everj  reasonable  precaution  tq  prevent  the  co  lllsion.  Piper  v.  Chicago,  etc, 
B.  Co.,  77  Wis.  S47s  48  N.  W.  Rep'r,  165. 

An  iuBtructlon  that  aiflrmative  testimony,  aa  that  a  bell  was  rung  or  a  whistle 
was  sonnded,  is  entitled  to  more  weight  than  negative  testiraeo/,  as  that  such 
bell  OF  whistle  was  not  heard,  Is  properlj  refused,  as  ignoring  the  fact  that  Id 
weighing  flucli  testimony  the  qrediUUtf  and  means  of  knowledge  of  the  wit- 
neases  should  be  considered.  Pence  v.  Chicago'  etc.,  R.  Co.,  19  Iowk,  839  ; 
44  N.  W.  Rep'r,  686.  To  same  effect,  Missouri  Pao.  R.  Co.  v.  Johnson,  44 
Eans.  660 ;  U  Pac.  Rep'r,  1116. 

3.  Running  iwHfih  —  InJOtr  to  ohttd  on  oroislBg  —  Uablltty. — Where  the 
presence  of  a  Ihree-jear  old  child  «n  a  rtdlrmd  tFMfc  a(  a  public  street  ori«W7 
iug  Is  not  attribaiable  to  the  negligence  of , its.  parents,  tUe  railroad  company, 
is  liable  for  Injuries  sDStalned  by  the  child  from  being  run  over  byadetacbedl 
car  while  its  employes  were  making  a  running  switch  without  taking  any  pM^ 
caution  to  avoid  injuries  to  travelers  on  the  crossing.  Louisville,  etc,  R.  Go. 
T.  Schmidt,  136  [nd.  390;  36  N.  B.  Ref^r.  45. 

4.  BaoUng  train  over  orotiliig  —  n^Ugence  in  givtog  slgiLals  — view  ob- 
•onred  by  pasalng  train  on  first  track.— In  an  action  by  the  father  against  a 
railroad  company  for  the  negligent  killing  of  bis  seven-year-old  daughtei/  it 
appeared  that  deceased,  with  other  little  children,  was  retamtog  from  sdioal 
along  the  usual  street,  which  was  crossed  by  defendant's  tracks  ;  that  tha^ 
waited  for  a  freight  train  on  the  north  track  to  pass,  after  which  deofswd 
started  to  cross,  and  was  run  over  by  a  tr^u  backing  up  at  the  rate  ot  sevea 
milesanhonron  the  south  track.    The  latter  train  had  been  hidden  by  the 

•  Bepocted in  W H.  W,  Bep'r,  Si;  as  )ftah.8r4. 
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ftnrt  tT^n,  ftud  ihan  wu  n«  signal  ^vmi,  axoept  by  ths  Aigliie,  whldi  wu  at 
th*  other  end,  *  dliUoM  ot  three  hnndred  fMt.  Held,  ttut  the  eoart  properiy 
refused  to  direct  a  Terdlct  tor  defsnduit.  LonlBTlUe,  etc.,  R.  Co.  r.  Eooh, 
127  Ind,  MS;  38  N.  E.  Eep'r,  1010. 

B.  Omlnloii  to  have  hMd-UgU  htmlag  —  lUbUitir.— The  omiisioii  ot  a 
railroad  eompanj  to  have  the  head-light  un  ile  ODgine  lighted  at  about  daak 
'Will  not  wamat  a  recoTerr  tor  the  death  at  one  ran  over  bj  the  engine  at  a 
etoueiag,  where  the  eo^ne  and  ears,  as  well  as  the  reflection  of  the  lights 
from  the  car  windows,  were  dletluctlj  Tisihle  to  persons  near  the  crossiag. 
DMilala  T.  BUten  Islasd  Bapld  Transit  R.  Co.,  126  N.  Y.  i07;  36  N.  E.  lt«p'r. 


People  v.  WaghSb  et  al.     Sake  t.  Barhib  et  al.     Sake  t; 

WrrrBLBBEBGEK   ET  At. 


}  (SutlrSfDa  Court  ot  IQoblgaa.  Jaft  as,  IBU.) 

^  ir  MoFicipAL'  coHPOitif lONi.  ■  Police  power.  Titlr  of  ordiraiicM;' 
llhKGoDstituttoD  ol  Michigan,  ralatlog  tottw  title  of  laws,  does  not  applf  tocit^ 
ordlnanpeB;  and  an  ordinaace  o/  the  city  of  Detroit,  entitled  "  An  ordinance 
reUtive  to  the  mannfactnre  and  Belling  of  bread,"  is  not  objoctloDahle  on  th« 
{fround  that  matters  eontained  within  the  bodj  of  the  ordinaneeare  not  within' 
the  title. 

8.  OrDIIFAKCE  RBOCLATOtQ  THE  ICAHOFACTURE  AND  SALE  OF  BBEAD.  Va- 
LiDiTT.  An  ordlnaDce  oi  the  dtj  ot  Detroit,  which  providea  that  bread  shaU 
be  mannfactared  into  loavea  of  one,  two  and  four  ponnds  (and  no  other),  and 
prohibits  the  tnle  of  bread  deScient  in  weight,  does  not  authorize  the  seiEnrs 
of  ahort-weight  bread,  and  the  prohibition  is  not  a  taking  of  piirate  property 
without  compenaatioD. 

8.  CHAJtTBit  AUTBOBITT.  The  provision  of  the  charMr  of  Detroit  empower- 
tug  the  common  conndl  to  direct  and  regulate  the  weight  and  ^e  of  loavea 
of  bread,  and  the  Inspectton  thereof,  confers  ample  aDlhorit;f  for  paaalng  the 
ordinance. 

4.  RBAsONABLEnsss.  Bnch  a  regulation  Is  within  the  polioe  power  of  th» 
state,  and  the  ordinance  Is  reasonable  and  valid. 

CEETIOEAKI  to  recorder's  court  of  Detroit.  The  defendants 
in  each  case  were  jointly  convicted  of  a  violation  ot  an  ordi- 
nance and  the  three  cases  came  to  the  supreme  court  on  a  writ  of 
ceriwrari  by  stipnlation,  on  one  record.     Writ  diemiesed. 

WUliam  Look  and  B.  F.  Chipma/n  for  petitioners.  Chaa.  W. 
Catgrain,  city  attorney  for  the  people. 

■  HoGbatb,  J.    This  case  comes  from  the  recorder's  ooort  dfi 
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the  city  of  Detroit  b;  writ  of  certiorari,  defmdaDts  liaTing  been 
oooTlcted  of  a  violation  of  a  city  ordinance.  By  stipnlition,  the 
cases  come  np  on  one  record.  Defendants  are  bakers  and  are 
chained  with  making  for  sale,  selling  and  offering  for  sale,  bread 
that  waa  deficient  in  weight  nnder  the  ordinance.  The  ordinance 
ia  entitled  "An  ordinance  relative  to  the  manufacture  and  Belling 
of  bread."  The  ordinance  provides  that  it  shall  not  be  lawfal  for 
any  person  to  carrj  on  the  trade  or  bnsineea  of  baker,  without 
first  having  obtained  from  the  common  council  a  permit  for  that 
purpose.  It  next  prescribes  how  the  permit  shall  be  obtained^ 
and  that  the  clerk  shall  keep  a  record  of  the  permits  granted.  It 
then  concludes  as  follows;  "§  4.  All  bread  of  every  description, 
manufactared  b;  the  bakers  of  this  city  for  sale,  shall  be  made  of 
good  and  wholesome  flour  or  meal,  into  loaves  of  one  pound,  two 
ponnde  and  four  pounds  (and  no  other)  avoirdnpois  weight ;  and 
no  baker  shall  make  for  sale  or  shall  sell  or  eicpose  for  sale,  anj 
bread  that  shall  be  deficient  in  weight,  according  to  the  requisi- 
tions prescribed  in  the  preceding  section  of  this  chapter ;  provided, 
always,  that  snch  deficiency  in  the  weight  of  such  bread  shall  be 
ascertained  by  the  sealer  of  weights  and  measures,  by  weighing, 
or  causing  to  be  weighed,  in  his  presence,  within  eight  hours  after 
the  same  shall  have  been  baked,  sold,  or  exposed  for  sate ;  and 
provided,  further,  that  whenever  any  allowance  in  the  weight 
ahall  be  claimed  on  account  of  any  bread  having  been  baked,  sold 
or  exposed  for  sale  more  than  eight  hours,  as  aforesaid,  tlie  burden 
of  proof  in  respect  to  the  time  when  the  same  shall  have  been 
baked,  sold  or  exposed  for  sale  shall  devolve  upon  the  defendant 
or  baker  of  snch  bread.  §  5.  The  sealer  of  weights  and  measures, 
under  the  direction  of  the  chief  of  police,  shall  be  inspector  of 
bread ;  and  it  shall  be  his  duty,  and  ho  is  hereby  authorized  and 
required,  from  time  to  time,  and  not  less  than  once  in  each  month, 
at  all  reasonable  hours,  to  enter  into  and  inspect  and  examine 
every  bakei*B  shop,  storehouse  or  other  building  where  any  bread 
is  or  shall  be  baked,  stored  or  deposited  or  offered  for  sale,  and  to 
inspect  and  examine,  in  any  part  of  said  city,  any  person  or  per- 
sons, wagons  or  other  carriages,  carrying  any  loaf  of  bread  for  the 
purpose  of  sale,  and  weighing  the  same,  and  determine  whether 
the  same  ar*  in  violation  of  the  tme  intent  and  meaning  of  this 
diapter ;  and,  if  the  said  inspector  shall  find  any  bread  not  coo- 
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formable  to  the  directioDB  herein  coutained,  or  au;  part  of  them, 
he  Bhall  make  complaint  thereof  for  the  parpoee  of  having  sttch 
pereou  proeecnted  according  to  law. 

"  §  6.  No  person  or  perBons  shall  obetract,  or  in  an/  manner  im- 
pede or  willfully  delay,  the  said  sealer  of  weights  and  measarea 
in  the  execntion  of  his  dnties  under  this  act,  either  by  refusing 
him  or  delaying  his  entrance  or  admission  into  any  of  the  places 
above  named,  or  refuse  or  omit  to  stop  their  wagon  or  carriage  aa 
aforesaid,  whereby  the  due  execution  of  this  ordinance,  or  any 
part  of  it,  shall  be  impeded  or  obstracted.  §  7.  Any  violation  of 
auy  of  the  provisions  of  thiaordinance  shall  be  punished  by  a  fine 
not  to  exceed  $50  and  the  cost  of  prosecution ;  and  the  offender 
may  be  imprisoned  in  the  Detroit  house  of  correction  an  til  the 
payment  thereof;  provided,  always,  that  the  term  of  imprison- 
ment shall  not  exceed  the  period  of  six  months." 

The  defendants  insist  (I)  that  matters  contained  within  the 
body  of  the  ordinance  are  not  within  its  title;  (2)  that  by  the 
ordinance  private  property  is  taken  without  compensation  ;  (3) 
tiiat  the  ordinance  abridges  the  right  of  the  respondents  to  manu- 
facture loaves  of  bread  of  such  size  or  weight  as  they  may  deem 
most  salable ;  (4)  that  it  curtails  defendants'  business,  and  places 
a  limitation  upon  the  capacity  of  respondents  to  carry  on  a  lawful 
business ;  (5)  that  the  ordinance  is  not  within  the  police  powers  of 
the  state. 

There  is  no  force  in  the  first  objection,  as  the  provisions  of  the 
ordinauce  are  clearly  within  the  scope  of  its  title.  It  has  been 
held  that  the  constitutional  provisions  relating  to  the  title  of  laws 
passed  by  the  legislature  do  not  apply  to  ordinances  enacted  by  a 
common  council  of  a  city.  People  v.  Hanrahan,  75  Mich.  611- 
615  ;  42  N.  W.  Rep'r,  1124. 

The  ordinance  does  not  provide  for  the  taking,  seizing  or  de- 
stmction  of  short-weight  bread.  It  does  prohibit  the  sale  of 
bread  which  is  deficient  in  weight.  The  same  objection  may  be 
made  to  ordinances  prohibiting  the  importation  of  infected  rags, 
or  the  sale  of  diseased  cattle  or  of  unsound  beef,  or  of  decayed 
vegetables,  or  of  illuminating  oils  which  are  below  the  standard 
test,  or  of  watered  milk.  In  Wheeler  v.  Russell,  17  Mass.  257,  it 
was  held  that  no  recovery  could  be  had  for  the  price  and  value  of 
idiingleB  which  were  not  of  the  statutory  dimensions.     In  Eaton 
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V.  Keegan,  114  Mass.  438,  it  was  held  tha^  in  view  of  the  stattite 
requiring  oats  and  meal  to  be  aold  by  the  bushel,  no  recovery 
could  be  had  for  the  price  and  value  of  those  articles  whwi  sold 
by  tbe  bag. 

It  is  claimed  by  defendants  that,  in  order  to  get  a  pound  oE 
baked  bread,  they  are  compelled  to  pat  into  the  oven  more  than 
a  pound  of  dough,  and  that  the  process  of  baking  reduces  the 
weight,  and,  when  asked  what  it  is  that  evaporates,  they  reply, 
*'  water."  But  they  say  the  process  of  baking  is  not  always  ooi- 
form.  The  oven  may  be  too  hot.  In  such  case,  the  bread  crusts 
or  skins  quickly,  retaining  the  moisture.  And  again,  it  mfty,  be 
too  cold  ;  in  which  case  the  bread  dries  up  rather  than  bakes,  and 
in  order  to  insure  a  pound  loaf,  the  latter  contingency  fnust  b6 
provided  against,  and  the  weight  of  the  dou£^  must' altrays  be 
regulated  accordingly.  That  fermentation  is  not  always  r^ulat<, 
and,  when  it  reaches  a  certain  point,  the  dough  must  bo  pat  into 
the  oven,  withont  reference  to  the  condition  of  thfe  ov^n.  That 
the  cutting  up  of  the  dongh,  the  weighing  of  it,  and  its  transfer 
to  the  oven  is  necessarily  hurried,  and  the  6cales  are  liable  to  bef- 
come  clogged  or  affected  by  dust.  Notwithstanding  all  the  di& 
culties  suggested  by  respondents,  the  evidence  shows  that  tlife 
bread  inspector  has  been  diligent  in  the  performance  of  his  duties ; 
had  frequently  visited  the  several  bakeries  of  defendants,  and  but 
one  of  these  defendants  has  before  this  time  been  complained  of, 
and  that  was  fifteen  years  ago  ;  and  it  is  admitted  by  defendants, 
not  only  that  the  ordinance  may  be  complied  with,  but  that  tbe 
short-weight  bread  discovered  by  the  inspector  was  made  for  the 
very  purpose  of  testing  the  validity  of  this  ordinance  ;  and,  after 
tbe  anthorities  had  caneed  complaint  to  be  made  against  defend- 
ants, they  resumed  the  former  manner  of  doing  business,  and 
made  their  bread  in  accordanoe  with  the  provisions  of  the  ordi- 
nance. Again,  it  is  claimed  that  a  barrel  of  flour  will' make  two 
hundred  and  fifty  loaves  of  bread,  and  that  it  is  impossible  to  dis* 
tribute  an  ordinary  advance  in  price  of  fioar  over  this  product; 
in  other  words,  that  the  price  of  a  loaf  of  bread  cannot  be  advanced 
a  fraction  of  a  cent.  This  difficulty  affects  the  retail  dealer  more 
than  the  wholesaler.  It  has  to  be  met  in  the  sale  of  a  pound  of 
nails,  of  a  dozen  battons,  or  of  a  paper  of  needles,  as  well  as  in 
the  sole  of  a  loaf  of  bread.    The  ordinance  does  not  attempt  to 
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r^inlate  the  price  of  the  cotamodity.  That  is  not  neceeaarily 
fixed  with  reference  to  flour  at  its  oheapeBt  price,  bo  that,  ntitil 
the  price  of  floiir  ie  rednced  nntil  it  reaches  a  point  where  the  re- 
dactioD  may  be  diEtribtited,  the  dealec  gets  the  mJviintage  of  the 
redaction,  and  when  it  adranees  Above  the  standard  the  coasamer 
gets  the  advantage,  nnttt  a  point  is  reached  wherei  'the  advance 
may  be  added.  Thia  flactnatioQ  and  these  results,  are  ordinary 
incidents  of  trade.  The  state  may  institiito  any  reasonable  pre- 
ventive  remedy  wh^  the  frequency  of  the  frauds,  or  the  diffi- 
cnlty  experienced  by  individnals  in  circnmvunting  them,  is  soi 
^ti^t  that  no  other  'melns  will  prove  effieacioDB.  ■  Tied.  I^m.,> 
|'89,'p.208.'  Bread  is  ab  article  of  general  consumption.  It  ir 
QBually  sold  by  the  loaf,  and  the  individual  eoDSumer,  in  the  ma- 
jority of  cases,  bnya  by  the  single  loaf. 

Kaeh  transaction  Involves  but  a  few  pennies,  although  the 
number  of  individual  transactions  in  a  large  city  reaches  each  day 
into  the  thousands,  and  the  opportunities  for  fraud  are  frequent. 
It-voald  bepvctically  impossible  to  prevent,  fraud  i|i  the  .sa]e  pf 
fbort^weight  loave6,'if  the  matter  was  left  to  'the  ordinary  legal* 
remedy  afiord^d  the  individual  consumer  fdr  fraud  or  deceit. 
Theanioupt  involved  would  not  justify  a  resort  to  litigation. 
Sales  are  invariably  made  in  loaves  of  the  size  of  one,  two  or  four- 
pound  packages,  and  the  ordinance  simply  takos  the  usual  and 
ordinary  packages  or  loaves  into  which  bread  is  made,  and  fixes 
the  standard  of  weight  of  each  package.  It  does  not  prohibit  the 
sale  of  bread  by  weight  if  it  overruns,  as  it  is  claimed  that  it 
sometimes  does,  nor  does  it  prohibit  the  exaction  of  an  increased 
price  by  reason  of  the  additional  weight.  It  docs  not  prohibit  the 
sale  of  a  half  or  aquarter  or  any  other  fraction  of  a  loaf.  Our 
statutes  not  only  fix  the  number  of  pounds  of  each  of  the  various 
commodities  that  shall  constitute  a  bushel,  but  they  also  provide 
that  a  "box"  or  "basket"  of  peaches  shall  contain  one-third  of  a 
buehol,  and  they  fix  the  size  of  a  "barrel"  of  fruit,  roots  or 
vegetables,  and  they  may,  with  equal  propriety,  fix  the  weight  of 
a  package  or  loaf  of  bread. 

The  police  power  of  a  state  is  not  confined  to  regulations  look- 
ing to  the  preservation  of  life,  health,  good  order  and  decency, 
laws  providing  for  the  detection  and  prevention  of  imposition 
and  fraud,  as  a  general  proportion,  are  free  from  constitutional 
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objection.  Tied.  Lim.,  p.  208,  §  89.  The  charter  of  the  citj  of 
Detroit  empowers  the  common  council  "to  direct  and  regulate 
the  weight  and  qnantity  of  bread,  the  size  of  the  loaf,  and  the  in- 
specting thereof."  The  ordinance  ib  clearly  within  this  proviaion, 
and  it  can  Dot,  under  the  decision  in  People  v.  Armstrong,  73 
Mich.  298;  41  N.  W.  Bep'r,  275,  be  subjected  to  the  test  of 
reasonableness.  The  convictions  are  affirmed,  and  the  writ  dis- 
missed.   The  other  justices  ooncorred,* 

Municipal  corporation*  —  ordinance  regulating  th«  mann&otara  and  hI* 
Olbraui.  — In  Mobile  V  Yullle,  3  A.Ia.  187,  an  ordlnanoe  of  tbedtj  of  MoUle 
fixing  the  weight  and  price  of  bread  iraa  Iield  to  be  valid.  The  commenta  of 
Judge  Cooley  oponlhU  decision  will  be  found  in    2  Am.  H,  R.  ft  Corp.  Rep. 


Pbebbt  V.  Grand  Teonk  Rt.  Oo. 

(Saprame  Court  of  New  Hampahlre,  July  81.  IM.) 

1.  Railboad  cokpakibb.  Nbouoehck.  BLowraa  off  aTE&if .  In  an  ac- 
tion against  a  nilroad  eomponj  for  injuries  caused  bj  plaintiff's  horee  being' 
frightened  bj  defendant's  locomotlTe  blowing  ofi  steam,  the  evidence  showed 
that  the  home  was  frightened  by  the  escaping  steam  ;  that  no  notice  was  given 
of  tlie  approaching  train  hj  ringing  the  bell,  and  that  the  view  of  the  train 
was  obstructed  by  boz-care,  one  of  wjiich  was  standing  In  the  llmlta  of  the 
highway.     Held,  snffldent  to  anatain  a  vsrdict  for  plaintiff. 

S.  AmOMATic  VAi.vK.  The  fact  that  the  escape  of  steam  from  defendant's 
locomotive  was  regulated  by  an  aatomatic  valve  Is  no  justiScation  for  allow- 
ing steam  to  escape,  and  it  was  a  questfoo  of  fact  for  the  jury  whether  defend- 
ant was  gntlty  of  negligence  in  permitting  steam  to  escape. 

8.  Etidenck.  It  was  proper  to  admit  evidence  lending  to  show  that  eoginea 
■landing  at  the  Btatiou  frequentlj  blew  ofF  steam  and  frightened  horaee,  and 
that  cars  were  frequently  left  on  the  side  track  in  aacb  a  position  as  to  obatrnct 
the  view  of  a  train  at  the  station  to  a  traveler  ou  the  highway. 

4.  Proof  of  chahobs  aptki  T&B  accident.  Evidence  as  to  filling  up 
the  depressioQ  and  as  to  a  change  of  practice  In  regard  to  leaving  cara  at  the 
crossing  after  the  accident  to  the  plaintiff  was  competent  aa  tending  to  show 
an  admistion  that  these  changes  ought  to  have  been  made  before. 

EXCEPTIONS  from  Coos  county,  before  Justice  I.  "W.  Smith. 
Action  by  John  Presby  against  the  Grand  Trunk  railroad  to 
recover  damages  for  injuries  caused  by  plaintifFs  horse  being 
frightened  by  defendant's  locomotive  blowing  off  steam.  Judg- 
ment for  plaintiff.    Defendant  excepts.     Exceptions  overruled, 

■  BaportedlD  tSN.  W.  Re|i  r,  (W8 
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James  W.  Jlemiok  and  Parsons  dk  Madden  for  plaintiff. 
Ossian  Jiay,  Drew  <&  Jordan  and  A,  A.  &roui  for  defendant. 

Clabk,  J.  To  maintain  his  action,  the  plaintiff  mast  show 
that  hifi  injoF}'  was  caused  by  the  defendant's  want  of  ordinary 
care.  He  complains  that  the  defendant  was  Diligent  in  blowing 
off  steam,  and  thereby  frightening  his  horse ;  in  not  ^ring  no- 
tice of  the  approach  of  the  train  by  ringing  the  bell  for  a  distance 
of  eighty  rods  before  reaching  the  crossing ;  in  leaving  box-ears 
on  the  side  track,  one  of  which  was  within  the  limits  of  the  hig^ 
way,  in  such  a  position  that  the  view  of  the  train  was  obscured ; 
in  not  having  a  flagman  or  gates  at  the  crossing;  in  placing  a 
hand-car  and  sem^hore  post  in  the  highway ;  and  in  not  extend- 
ing the  planking  at  the  highway  crossing  over  the  depression  at 
the  joint  of  the  rails,  and  thus  leaving  the  crossing  of  insufficient 
width.  Having  produced  evidence  tending  to  establish  the  mat- 
ters complained  of,  the  questions  of  the  plaintifl's  care,  and  of  the 
defendant's  n^ligeoce,  were  properly  submitted  to  the  jury. 

The  motion  that  a  verdict  be  ordered  for  the  defendant  was 
1>ased  upon  the  claim  that  the  escape  of  the  steam  from  the  en* 
gine,  being  regnlated  by  an  automatic  valve  such  as  is  generally 
used  by  railrcod  companies,  was  involuntarj,  and  could  not  be 
controlled  by  the  defendant's  servants,  and,  therefore,  the  defend- 
ant was  not  chai^ieable  with  negligence  on  account  of  the  noise  of 
the  escaping  steam,  and  that  the  other  alleged  negligent  acts  and 
omissions  were  too  remote  and  immaterial.  The  operation  of  the 
automatic  pop-valve  was  simply  to  allow  the  steam  to  escape 
whenever  the  pressure  exceeded  one  hundred  and  thirty-five- 
pounde.  It  did  not  in  any  way  affect  the  (quantity  of  steam  gen- 
erated. The  amount  of  steam  produced  was  under  the  control  of 
the  defendant's  servants  in  charge  of  the  engine,  and  the  presanre 
upon  the  pop-valve  depended  upon  the  management  of  the  fire 
and  the  condition  of  the  engine  as  to  workiug  steam  or  standing 
■till.  The  evidence  was  that  valves  of  a  higher  pressure  are  some- 
titneg  used,  and  it  could  not  be  said,  as  matter  of  law,  that  the 
nWe  upon  the  defendant's  engine  was  suitable.  It  was  a  ques- 
tion of  fact  for  the  jury  to  determine  whether,  under  the  circum- 
^nces,  the  defendant  was  guilty  of  negligence  in  causing  the 
fright  of  the  plaintiff's  horse  by  the  escaping  steam.     And  in  de- 
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termining  this  qnestiou  it  ww  material  to  iaqoire  what  precantioQS 
the  defendant  used  to  warn  trarelers  Dpoa  the  bigbwaj  of  the 
approach  of  the  train,  and  what  opportntuty  the  plaintiff  liad  of 
knowing  thut  the  engine  was  standing  near  the  croBsing;  and  for 
this  porpoee  the  evidence  whether  the  bell  ««■  rang,  whether  the 
box-cars  obstmcted  Uie  view  of  the  train  and  whether  any  warn- 
ing was  giydn  of  the  presence  of  the  engine  at  the  crossing,  was 
competent  and- material.  So;  lUso,  the  evidenee  as  to  tire  location 
of  tlie  hand-ctur'and  eemaphore  post,  and  the  depression  in  the 
Kwd-bed  within  the  limits  of  the  highway,  and  the  width  of  the 
planking  at  the  crossing,  was  competent  upon  the  questioti'whether 
the  defendant  was  exercising  ordinary  care  to  guard  agaiufitinjiipy 
to  travelers  whose  horMs  might  be  fright^ied  by  the  lodomotivd 
ted  the  noise  of  escaping  eteamj  and  upon'  the  iaqniry  as  to  the 
tense  of  the  accident  to  the  plaintiff.  Gordon  v.  Railroad,  58  N/ 
H..396. 

Theteetimoay  of  Hinman,  thehighway  surveyor,  that  he  called 
the  attention  of  the  defendant's  station  agent  to  the  depression 
between  the  ties  at  the  end  of  the  planking  on  the  crossing ;  that 
it  was  nine  inches  or  more  from  the  snrface  of  the  gronnd  to  the 
top  of  the  rail  —  was  competent  to  show  that  the  defendant  had 
notice  of  the  condition  of  the  crossing  at  that  point  before  the 
accident.  Upon  similar  ground,  the  testimony  of  Pattee  and 
others,  that  engines  standing  at  the  station  freqnently  blew  off 
steam  and  frightened  horses,  was  admissible  to  show  the  defend- 
ant's knowledge  of  that  source  of  danger  to  travelers  on  the  high- 
way crossing,  which  was  a  material  fact  to  be  considered  in  de- 
termining whether  the  defendant  exercised  reasonable  care  to 
prevent  injury  from  that  canse.  Tlio  evidence  as  to  the  practice 
of  leaving  cars  on  the  side  track  in  such  a  position  as  to  obstmot 
the  view  of  a  train  at  the  station  to  a  traveler  on  the  highway,  as 
to  ringing  the  bell,  and  blowing  oS  steam,  was  admissible,  as 
tending  to  show  what  was  done  at  the  time  of  the  accident  to 
the  plaintifif.  Hall  v.  Brown,  58  N.  H.  93;  Parkinson  v.  Kail- 
road  Co.,  61  N.  H.  416.  Although  the  pop-valve  was  automatic, 
the  quantity  of  steam  was  controlled  by  regolating  th«  fire,  and 
the  evidence  of  blowing  off  steJim  tended  to  show  that  the  pres- 
sure usually  carried  at  that  point  was  such  that  steam  was  liable 
to  escape  through  the  valve  while  the  train  was  standing  at  tlic 
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BlatioD.  The  evidence  as  to  filliug  up  the  depression,  and  the 
ebange  in  the  matter  of  leaving  hand-cars  at  the  crossing  after 
tbe  accident  to  the  plaintiff,  was  not  legally  objectionable.  It 
(ended  to  show  an  admiseion  that  the  changes  oaght  tu  have  been 
made  before  the  accident.  Martin  v.  Towle,  59  N.  H,  32. 
Jndgment  on  the  verdict.* 
Smith,  J.,  did  not  sit    The  others  concnrred. 

1.  BailrMd  cowpMii—  — Wghtonlng  honw  — UowliiK  iriiliU*.— PUin- 
tiff,  while  OD  ODC  of  the  slreste  of  •  Tillkge.  waa  Injared  bf  a  raiM.wKj  tMun 
wUA  had  beoanw  frif  htaaed  bj  the  blowing  of  %  wbUtla  on  one  of  the  d*> 
fetdtBt'a  anginas.  Il  wu  held  th&t  whether  it  wui  negligeacA  to  blow  the 
vhiitle  onder  the  drennutAaeee  of  the  mm  wm  *  qaeattoa  proper!/  left 
lotka  jni7.  Knd  a  vaniict  for  the  plalotlff  was  affirmed.  Dngaa  v.  St.  PbqI, 
tit.,  B.  Co.,  48  Minn.  414;  45  S.  W.  Rep'r.  881. 

a.  Bomae  frtghlawxl  by  ntdaa  of  tnlB  owartiMuL — A.  nllroad  coupao]'  Is 
aM  liatde  tor  laJQiiss  resnlting  from  the  frightening  of  horses  bj  the  noise  of 
iu  tnliB,  when  the;  are  operated  In  a  lawful  manner,  and  without  negll- 
foa  or  malloe.  Rjan  t.  Penn^lvsala  B.  Co.,  133  Penn.  St.  S04  ;  19  Atl. 
Bep'r.ei. 

3.  Bla^rio  o«TS  —  hones  frl^tanad  thorabT — aagUgenoe  of  oompanj. — 
tn  sa  KtioB  against  an  electric  rail waj  company,  it  appeared  that  plaintiff, 
*UIe  driTing  along  the  areaae  on  which  was  the  ear  line,  taw  a  train  coming 
unnd  a  bend  »bon%  tliree  hnndrnd  and  fiftj  or  four  hundred  feet  awa/;  that 
k*  netloited  for  it  to  stop,  and  got  oat,  and  took  his  horse  b;  the  bead.  The 
ttffl  were  then  aboat  hMlt  way  to  him,  and  slowing  np;  and  the  horse  eslilbit- 
iig  rigna  of  fear,  he  led  It  across  the  sidewalk  into  an  open  flald.  The 
konsdiagged  Idm  aboat  the  Sold,  and  flnallj  tarned.  and  dragffsd  him  Into 
i^  Btraet,  where  he  fell,  and  was  injured,  and  the  horse  nn  away.  The  can 
vere  ronning  at  ordinary  speed,  the  gong  was  sounded  as  they  approached 
Uie  bend,  and  they  stopped  before  reaching  plalatlfT.  Held,  that  there  was  no 
saingnoe  on  defendant's  part,  its  serrantH  not  being  obliged  to  immediately 
vof  tbe  ears.  Cornell  y.  Detroit  Electric  B.  Co.,  83  Mich.  49S;  48  N.  W. 
Bep».  TBI. 

4,  OontiIbitt<»y  nagllganoa — driving  young  hone  near  can  to  teat  him. — 
Pt*ii)tlff  in  above  ease  having  taken  his  horse,  which  wan  young,  and  nnused 
Utka  pUoeor  cars,  to  the  point  in  question,  for  the  purpose  of  testing  him, 
la  ne  how  he  would  act.  was  guilty  of  contributory  negligsDce.  Id. 

t.  Tiam  frightened  by  grip-car  ringtog  bell  at  erosslng — nagUgaaoa. 
^Vlme  a  learn  of  horses  take  tright  at  a  traction-car,  and  run  away,  injuring 
A^irirer,  the  fact  that  the  gripman  slipped  the  car  and  rang  the  bell  at  a 
KitslaMring  naav  the  team  does  not  oonititute  n^ligence,  it  being  his  duty 
■oftopiDdriogatsRchcroBsiogs.  Stetner  t,  Philadelphia  Traction  Co.,  184 
PwB.  St.  IM;  IB  Atl.  Rsp'r,  491.  See,  also,  People's  Passenger  By.  Co.  v. 
^.  H8  Peon.  St.  98 ;  18  Att.  Rep'r.  1118. 

All.  Bap'r,  BM. 
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PowKES  T.  Cnr  of  Bobtok. 
{Supreme  Judicial  Ooart  of  Muwohuietu,  lUjS,  IBM.) 

1.  MuKiciPAi.  coRPORATioNa.  Pbrbonal  injury.  Bahribr  about  KX. 
CAVATION  'WHEK  A  "  DBVBCT."  PlklQtiff  wBH  ft  condactoT  of  an  open  bona. 
Ckr,  and  while  BUutdtng  on  the  runnlDg-boud  thereof,  collecting  (Aran,  was  in- 
jured bj  A  barrieT  planted  in  the  street  by  the  ctt;  aiithoritiea,  close  to  the 
nule,  as  a  gaard,  where  the  street  had  caved  in.  Held,  proper  to  charg«  that, 
\t  the  barrier  was  reaaonablf  Deoeaaary  to  protect  the  public,  and  ItB  poeition 
was  Indicated  by  anffldent  lights,  it  was  not  a  defect  (or  which  the  citj  would 
be  liable,  no  matter  how  near  it  come  to  the  track;  but  that  if  it  was  not  ueceo- 
eary,  or  was  carried  too  far  into  the  street,  or  waa  bo  conBtruoted  sa  to  be  a 
danger  rather  tbaa  a  safegoard  to  public  travel,  or  if  the  danger  had  been 
ended  long  enough  to  have  roasoQably  enabled  the  barrier  to  be  removed,  then 
It  was  a  defect. 

3.  CONTRIBUTOR!  NBOUOBNCB.  EROWLBDaB  Of  DBiTBCr.  Where  the  con- 
ductor knew,  In  a  general  way,  that  there  were  obetrnctions  In  the  atreat 
throngh  which  the  car  paaaed,  but  did  not  know  how  near  to  the  car  nor  how 
dangerous  they  were,  and  at  the  time  of  his  Injury  was  engaged  In  collecting 
farea,  the  question  of  negligence  was  for  the  jury. 

8.  Absenck  of  ughts.  iNSTRUcnoK.  Where  the  accident  happened  a 
Uttle  after  annset  in  September,  and  there  was  testimony  that  it  was  miatj  at 
the  time,  and  two  witneesea  teiUBed  that  they  did  not  notice  any  lights 
on  the  harrier,  there  ia  evidence  to  justify  a  charge  that  If  lights  were  nece» 
miy,  and  there  were  none,  the  abeenoe  of  them  would  be  one  of  the  elemenia 
in  determining  whether  the  harrier  was  a  detect  or  not. 

EXCEPTIONS  from  anperior  court,  Baffolk  coaoty,  HamUton 
B.  Staples,  judge.  Action  by  J.  M.  Powers  againBt  the  city 
of  BoetoQ  for  damages  for  personal  iojaTies  alleged  to  have  been 
SQstained  in  conBeqaence  of  a  defect  ia  the  public  highway. 
Trial  to  a  jar;',  verdict  and  jadgment  for  the  plaintiff,  and  the 
defendant  appeals,  alleging  Tsrious  exceptions  to  the  charge. 

Allen,  IiOTig  <&  Hemenway  and  Chas.  S.  Rnowtee  for  plaintiff 
W.  S.  S.  Hopkins,  Chas.  T.  Baaie,  Jaa.  D.  OoU  and  Frank  B. 
Smith  for  appellant. 

HoLHBS,  J.  This  is  an  action  to  recover  damages  for  personal 
injories  alleged  to  have  been  caused  bv  a  defect  in  a  highway. 
The  plaintiff  was  a  conductor  of  a  horse-car,  and  at  the  time  of 
the  accident  was  standing  on  the  running-board  of  an  open  car, 
collecting  fares,  when  he  was  knocked  off  and  injured  by  being 
carried  agtunat  a  post  planted  in  the  highway  witiiin  two  inches 
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of  the  edge  of  the  muDiiig-board.  The  post  was  part  of  a  barrier 
which  bad  been  put  np  as  a  guard  where  the  street  had  caved  io 
becaaae  of  an  excavation  for  a  new  bnilding  at  the  comer  of  Ooart 
street  and  Washington  street 

On  the  question  whether  the  barrier  was  a  defect,  the  jury  were 
inatracted,  in  snbetance,  that  if  the  barrier  as  it  stood  was  reason- 
ably necessary  to  protect  the  public  at  the  time  of  the  accident, 
and  if  its  position  was  indicated  by  sufficient  lights,  it  was  not  a 
defect,  no  matter  bow  near  it  came  to  the  railroad  track ;  bat  that 
if  it  was  not  necessary,  if  it  was  carried  too  far  into  the  street,  if 
it  was  constrncted  so  as  to  be  a  danger  to  public  travel  rather  than 
a  safeguard,  the  j  ary  might  find  it  to  be  a  defect ;  or,  if  the  danger 
had  been  ended  long  enough  reasonably  to  have  enabled  the  posts 
to  be  removed,  then  it  was  a  defect.  These  inetructions  are  not 
mach  questioned  as  abstract  propositions  and,  in  oar  opinion,  they 
were  correct  It  is  true  that,  under  the  circnmstances  supposed, 
the  barrier  might  not  be  a  defect  as  toward  people  traveling  on 
foot  or  in  carri^ee,  and  that  it  might  be  one  relatively  to  the 
horse-cars  only  by  reason  of  its  nearness  to  the  track  and  their  in- 
ability to  turn  out  Sat  it  is  not  necessary  that  a  matter  com> 
plained  of  shonld  endanger  all  modes  of  public  travel  in  order  to 
be  a  defect  It  is  enough  that  it  makesany  mode  dangerons  which 
the  pnbhc  have  a  right  to  use.  The  ground  is  not  that  horee-cars 
have  greater  rights  than  the  public  at  large,  bnt  that  travel  by 
means  of  the  horse-cars  is  one  of  the  rights  of  the  public  at  large. 
See  QngOTj  v.  Adams,  14  Gray,  242,  347;  Arey  v.  City  of  New- 
ton, 148  Mass.  598  ;  20  N.  E.  Rep'r,  327. 

It  is  objected,  however,  that  the  instmctions  given  allowed  the 
jory  to  find  that  there  liad  been  anch  a  change  as  to  make  it  proper 
to  remove  the  barrier,  whereas,  in  fact,  there  was  no  snch  evi- 
dence. The  question  turns  on  the  meaning  of  a  witness,  the  in- 
spector of  buildings,  in  testifying  that  od  Satorday  morning  the 
danger  from  the  caving  in  had  ceased  (the  accident  having  hap- 
pened Saturday  evening).  It  was  left  to  the  jury  to  say  whether 
he  meant  that  the  danger  to  the  public  had  ceased  because  the 
poets  had  been  pnt  in  as  a  protection  against  it,  or  because  the 
danger  of  a  further  caving  in  of  the  street  was  over,  so  that  the 
barrier  was  no  longer  necessary.  Whatever  we  might  have 
thought  if  all  the  language  need  by  this  witness  had  occarred  in 
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a  written  depOBition,  we  cannot  say  that  his  words  may  not  have 
admitted  of  two  interpretations  hy  those  who  heard  them,  and, 
therefore,  we  find  no  error  here. 

An  exception  is  taken  to  leaving  the  qaeetion  of  the  plaintiff's 
negligence  to  the  jury.  So  far  as  the  ruling  requested  rested 
upon  the  plaintiff's  knowledge,  it  is  to  be  observed  that,  while  he 
admitted  that  he  had  a  general  idea  that  there  were  some  obetmc- 
tions  there,  he  said  that  he  did  not  know  that  they  were  as  near 
to  the  car  or  as  dangerous  as  they  were.  No  donbt,  if  a  man  vol- 
nntarily  runs  into  a  danger  which  he  folly  appreciates,  generally 
speaking  he  cannot  recover  for  it,  and  it  is  rather  a  question  of 
words  than  of  substance  whether  he  shall  be  called  negligent  or 
shall  be  said  to  have  taken  the  risk.  Miner  v.  Kailroad  Co.,  90 
N.  E.  Rep'r,  994  (Maivh,  1891).  Bat  a  man  does  not  take  tlie 
risk  of  every  danger  which  may  arise  from  certain  canses,  merely 
because  in  a  general  way  he  is  aware  of  the  existence  of  thoee 
canaee.  Thomas  v.  Telegraph  Co.,  100  Mass.  196,  158 ;  Barton 
V.  Springfield,  110  Mass.  131;  Dewire  v.  Bailey,  131  Mass.  169; 
Lawless  v.  BaOroad  Co.,  136  Mass.  1,  S ;  Ferren  v.  Railroad  Co., 
148  Mass.  197,  199 ;  6  N.  E.  Rep'r,  603 ;  Kelly  v.  Bhiekstone, 
14?  HasB.  448,  461 ;  18  N.  E.  Rep'  r,  317. 

Bo  far  as  the  reqneet  for  a  ruling  that  the  plaintiff  was  negligent 
was  put  upon  the  gronnd  that  he  was  standing  on  the  running- 
board  and  allowed  his  person  to  project  beyond  the  oater  edge  of 
the  board,  there  can  be  no  doubt,  we  think,  that  the  question 
would  be  left  to  the  jury  in  an  action  against  the  railroad  com- 
pany. Meesel  v.  Railroad  Co.,  8  Allen,  284 ;  Fleck  v.  Railway 
Co.,  134  Mass.  480;  Railway  Co.  v.  Lee,  SO  N.  J.  Law,  4S6 ; 
Geitz  V.  Railway  Co.,  72  Wis.  307 ;  39  N.  W.  Rep'r,  886 ;  Dahl- 
bergv.  Railway  Co.,  33  Minn.  404;  21  N.  W.  Rep'r,  S45; 
Dickinson  v.  Railway  Co.,  53  Mich.  43  ;  18  N.  W.  Rep'r,  553  ; 
Railway  Co.  v.  Walling,  97  Penn.  St.  55 ;  Railway  Oo.  v.  Gal- 
lagher, 108  Penn.  St.  524,  528.  It  is  true  that  in  such  an  action 
the  plaintiff  has  the  advantage  that  the  defendant  invited  the 
eondact  which  it  now  alleges  to  have  been  negligent,  bat  the 
reasoning  of  the  eases  is  not  wholly  dependent  upon  this  fact  and 
the  same  conoludon  has  been  reached  in  actions  against  third  per> 
sons  in  oases  of  collision.  Spoflord  v.  Harlow,  3  Allen,  176; 
Connolly  V.  loe  Co.,  114N.  T.  104;  31 K.  E.  Bc^'r,  101.    Then 


idbyCoOglC 


PowBRs  V.  City  of  Bomoir.  49 

tre  mauY  things  to  be  considered  in  deciding  npon  the  character 
of  tbe  plaintiff's  condact,  and  we  cannot  say  that  it  eeems  to  ns  so 
plainlj  n^ligent  that  the  qncstion  shoald  have  been  taken  from 
the  jury. 

The  tmly  other  point  which  is  ai^aed  for  the  def  endaot  is  that  the 
jadge  sent  the  case  to  the  jary  in  Buch  a  way  that  they  may  have 
foand  for  the  plaintiff  on  the  grouod  that,  althoagh  the  barrier 
necesBarily  was  placed  and  left  where  it  was,  it  was  not  lighted, 
ind  ■  light  was  necessary  at  the  time  of  the  accident,  whereas,  it 
it  IB  said,  there  is  no  evidence  that  it  was  dark,  or  that  there  were 
DO  lights.  But  there  was  some  evidence  for  the  plaintiff  on  both 
points.  The  accident  happened  at  or  a  little  after  snnset  on  Sep- 
tember 7,  and  there  was  testimony  that  it  was  misty.  The  plain- 
M  and  a  passenger  testified  that  they  did  not  notice  any  lights. 
Johanaon  v.  Emh^sad,  26  N.  E.  Rep'r,  426  (January,  1891), 
Without  considering  more  nicely  what  would  constitute  &  prima 
faeU  cause  entitling  the  plaintiff  to  go  to  the  jury,  we  are  of 
opinion  that  a  new  trial  mnst  bo  denied,  and  we  reach  the  matter 
the  more  readily  in  view  of  the  fact  that  the  defendant  did  not 
uk  a  ruling  that  there  was  no  evidence  that  the  barrier  was  not 
lighted,  and  that  the  exception  to  the  charge  did  not  call  attention 
of  the  judge  or  opposing  counsel  to  the  points  now  relied  upon, 
except  in  a  very  indirect  way. 

Exceptions  overruled.* 

-PERSONAL 

L  Liability  gMunlly  for  dtbotm  In  itrMU  and  ddswalka,-'  Where  tha 
darter  iinpowa  tha  dat;  upon  a  city  to  keep  ita  atreeta  end  highways  In  re- 
ptir,  and  it  n^Iecta  to  do  to,  and  one  Is  lojared  by  raaaoD  thereof,  it  Is  liable 
lbrthadam»iiea«afiered.  Farqoar  v.  Oty  o(  Bosabarg,  18  Ore  271;  32  Pac. 
Bep'i,  1103.  To  tbe  Mine  aSwt  are  District  of  ColambU  v.  Wooibatj,  186 
C.  a  450;  10 Bap.  Ct.  Bep'r,  990;  City  of  Sherman  7.  Wllltama,  77  Tex.  810; 
H  8.  W.  Bep'r.  130;  New  Albwiy  t.  MeCulloch,  127  Ind.  800;  20  N.  E.  Rep'r, 
1074.  Where  tho  general  atatatea  impoae  aaeh  liability  It  in  immaterial  that 
the  charter  ia  aileDt  on  the  iDbjact.  Campbell  t,  Kalamazoo,  80  Mich.  656; 
45  S.  W.  Bep'r,  652. 

Where  tbe  charter  of  a  Tillage  makea  it  a  highway  dlatriet  of  a  neigbliorlng 
torn,  and  prorldea  that  the  highway  tazea  ahall  be  paid  to  the  treaaurer  to  be 
expended  tn  maintaining  atreeta,  which  ahall  be  under  the  charge  of  a  com- 
niwianer  appointed  by  the  triiUeea,  tatitk  trosteea  and  commiaaionara  are  not 
lb*  agents  of  the  village  fn  the  prerolsea,  bat  are  pablic  ofiloerB,  and  the  village 
'  'Beported  tn  n  M.  B.  BapT,  BM 
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U  DOt  lUble  for  thnlr  n^iganee.  B^tM  *.  RotUnd,  03  Vt.  178i  90  At].  Bep'r, 
278.  To  the  Muua  effect,  Qainkn  t.  Muiatlque,  89  Mich.  22;  4B  N.  W.  Bep'r, 
178. 

A  manidp&l  corponiUoa  being  tnthorised  by  Bevised  SUitatM  of  laditiik. 
1861,  eectioiu  8163,  S164,  816S,  to  keep  Id  repair  Iw  Btreela  mod  ildewUki,  by 
Bueulng  the  eipenMi  therefor  upoD  the  kbattiug  laod-omierB,  eh  knswer  il- 
leglng  thftt,  for  a  month  or  more  before  the  Injarlea  were  reeeiTed,  there  wrre 
DO  tands  In  the  cit^  trsMnrj  available  to  make  the  needed  repairs,  and  that  tbe 
dty  was,  and  for  a  long  time  had  bean.  Indebted  to  the  fnil  extent  ol  the  con- 
stltntlonal  limitation  (Const.  Ind.,  art.  IS,  g  1),  shorn  no  defense,  and  a  d(^ 
marrer  thereto  wu  properly  aastalDed.  New  Albany  t.  MeColIoch,  127  Ind. 
500  ;  26  N.  K  Bep'r.  1074. 

Revised  Statnteeof  Indiana,  1881,  section  8161,  harlog  given  to  the  eommoD 
oonncils  of  cities  esclaalve  control  of  streets  and  bridffea  therein,  the  laet  that 
the  ooanty  buUt  a  bridge  within  a  dty,  and  contracted  for  its  repair,  and  em- 
ployed a  superintendent  to  see  that  the  work  was  properly  done,  does  not  make 
the  county  liable  to  one  who,  while  crossing  the  bridge  at  night,  falla  into  ■ 
hole  made  by  the  cootractor,  and  by  him  negligently  left  unguarded.  Sploer 
T.  Board  of  Commissioners,  126  Ind.  869  ;  26  N.  E.  Rep'r,  58. 

3.  Duty  of  city  generally  In  regard  to  keeping  its  itreeta  In  «  aalis  condi- 
tion.—  A  city  is  required  to  ose  all  reasonable  care  and  Buperrision  to  keep  Its 
Streets  and  sidewalks  In  a  reasonabl/  safe  oonditlon  for  travel  la  the  ordiiiarj 
modes  of  travel ;  and,  if  It  fail  to  do  ao.  It  is  liable  for  Injuries  eustalned  In 
consequence  of  such  failure,  provided  the  party  injured  was  eierclBlngresaon- 
able  care.  City  of  Lincoln  v.  Smith,  28  Neb.  762  ;  45  N.  W.  Rep'r,  41.  Tbe 
care  and  dtllgenee  required  of  a  city  la  sach  cases  is  not  affected  or  varied  by 
the  number  of  milefl  of  sidewalk  therein,  and  the  fact  that  a  defect  In  a  side- 
walk is  concealed  by  recently  fallen  snow  does  not  release  the  dtj  from  lls- 
bility.     Id. 

Before  a  city  can  be  made  liable  for  a  defective  street  it  must  have  had  no- 
tice, either  actual  or  constructive,  of  the  defect,  and  reasonable  time  and  op- 
portunity to  repair  It.  Fnller  v.  City  of  Jackson,  83  Mich.  480  ;  46  N,  W. 
Rep'r.  721. 

Where  a  cit;  opens  a  sidewalk  to  public  travel  it  le  bound  to  keep  every 
part  of  it  in  rep^r.     Roe  v.  City  of  Kansas,  100  Mo.  190  ;  18  8.  W.  Rep'r,  404. 

3.  Hei^lgeBce  In  paitioiilar  oasea.  Abrupt  deteent  in  tidewaik. —  Where  the  ' 
evidence  shows  that  there  was  an  abrupt  desoent  in  the  grade  of  the  sidewalk, 
Taiionsly  estimated  by  tbe  witnesses  at  from  nine  to  Sfieen  Inches,  it  waa 
properly  left  to  the  jui;  to  say  whetherthig  constituted  a  dangerous  sidewalk, 
so  that  it  was  negligence  on  the  part  of  the  borough  anthoritieB  to  permit  It 
to  remain  in  that  condition.  Readdy  v.  Borongh  of  Shamokin,  180  Penn.  St. 
98;  30  Atl.  Rep'r,  896. 

Hydrant  in  tidewalk. —  A  dty  Is  liable  for  Injaries  received  by  one,  through 
no  tsott  of  his,  in  stumbling  over  a  hydrant  owned  by  a  private  company, 
which  the  dty  has  allowed  to  be  maintained  on  the  sidewalk  in  a  position 
dangerouH  to  travelers.     King  v.  Oahkosh,  75  Wis.  517;  44  N.  W.  Rep'r.  746. 

Overflme  of  Mideisalk  frtrm  obitructed  gutter  —  abuTiee  of  light*  or  guard*. — 
lu  an  action  against  a  village  for  personal  Injaries  occasioned  by  plalntitTs 
overstepping,  in  the  dark,  the  sidewalk,  which  was  covered   with  water,  and 
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fftlling  Into  th«  fTDtter,  it  mppeared  that  the  Btraet  eommlasioiier  liad  on  that 
dji;'  cleADBd  out  the  gatt«r,  which  wu  SUed  with  ioe  >nd  snow,  bnt  had  failed 
to  remove  the  obatractioii  which  prereDted  the  water  frooi  Sowing  Into  the 
■ewer,  and  that  there  vera  no  lights  or  gaardg  at  the  place.  Held,  that  the 
«iTldeiice  tended  to  eataUish  negligeiice  on  the  part  of  defeadant.  BI7  t. 
Whitehall.  130  N.  T.  300;  24  N.  E.  Hep'r,  948. 

Abrapl  Urmiaation  of  *idewali:  —  obteTtet  of  light  or  guardt. —  In  an  action 
Mg^nat  a  ohj  for  personal  injuriea,  a  petition  which  allsgeB  that  the  sidewalk 
wae  twelve  feet  wide,  bat  that  where  it  crooaed  a  ditch  Ita  breadth  was  reduced 
to  three  feet,  and  that  plaintiff,  wlthoat  knowledge  of  this  narrow  place, 
walked  Into  the  ditch  in  the  dark,  there  being  no  protection,  lights  or  dangei 
signals,  and  was  Injured,  states  a  good  cause  of  action.  Portland  v.  Taylor. 
125  Ind.  538;  35  N.  E.  Rep'r,  459.  To  same  effect,  Shiffy  r.  Village  of  Au 
Sable,  85  Mich.  360;  48  N.  W.  Kep'r,  584. 

Depreated  roadaag  — frighleTied  horie — running  tthide  upon  tide*. —  A  city  ia 
not  liable  to  a  person  who,  while  driving  on  a  street  eighty-four  feet  wide,  the 
center  fortj  feet  of  wlilch  are  twelve  or  eighteen  inches  lower  than  the  twenty- 
two  feet  on  each  side,  Is  thrown  from  his  wagon  because  of  his  horse  shying 
and  making  the  wheels  strike  one  of  the  elevated  sides.  Johnson  v.  Philadel- 
phia, 139  Fenu.  St.  846;  21  Atl.  Rep'r,  816. 

AubMiA  depotUtd  bg  oterfiow  of  dtfeetive  eulnerl. —  Where  it  appears  that  a 
horse's  leg  wae  broken  by  stepping  on  a  brick  washed  into  the  street  by  the 
overflow  front  a  defective  culvert,  it  is  error  to  insCrnct  that  defendant  is  not 
liable,  for  the  reason  that  each  an  Inj  ury  could  not  have  been  foreseen  aod 
appnhended  aa  a  resalt  of  the  insufficient  capacity  or  lack  of  repalt  of  the 
colvert.     Hazzard  v.  Council  Bloffls,  73  Iowa,  106;  44  N.  W.  Hap'r,  21B. 

Ovcrfioaied  highway  —  drinng  into  holt  eojietaled  by  tkt  vxtUr. — In  an  action 
agajnet  the  town  for  the  death  of  plaintiff's  Intestate,  it  appeared  that  she  was 
riding  BB  a  stage  passenger  in  the  buggy  of  the  mall  carrier  on  his  first  trip 
for  the  season,  and  was  thrown  oat  and  drowned  by  the  npsetting  of  the  bugg; 
caused  by  a  hole  in  the  road,  which  was  submerged  by  an  overSiw  from  a 
neighboring  creek;  that  thoogh  the  morning  was  stormy,  and  the  water  ris- 
ing, the  road  was  to  all  appearances  safe,  and  the  bridge,  which  they  were 
carefully  approaching,  was  all  right.  Held,  that  the  evidence  suat^ned  a 
general  verdict  for  the  plaintiff,  and  a  special  verdict  that  the  driver  was  not 
gailty  of  negligence.  WUtse  v.  Town  of  Tllden,  77  Wis.  133;  46  N.  W. 
R«p'r,  334.  It  was  proper  to  Instrnot  the  jury  that  If  the  condition  of  the 
highway  at  the  time  of  the  accident,  in  view  of  the  previons  known  defects, 
and  the  natare  of  the  creek,  might  reasonably  have  been  anticipated  by  the 
aathoritles.  It  was  their  duty  to  either  close  the  road  until  repaired,  or  pro- 
vide a  means  of  warning  travelers  of  its  dnngeroas  condition .   Id, 

Slairaxcj/  in  tidiieaUe.^k  stairway  in  a  sidewalk  leading  to  a  cellar,  which 
ifl  protected  by  a  railing  on  two  sides  and  is  open  on  another,  is  not  neceBsarily 
a  delect  in  the  walk,  and  it  is  error  so  to  instruct  the  jary.  City  of  Franklin 
T.  Harler,  137  Ind.  446;  26  N.  E.  Bep'r,  882. 

1.  Defect*  caused  by  Ioe  and  snow. —  When  the  city  authorities  fall  to 
clean  ont  a  gutter  which  they  know  to  be  obstructed,  and,  in  consequence,  the 
-water  from  melting  snow  flows  upon  the  sidewalk  and  freezes  there,  the  dty 
Ifl  liable  to  a  person  injured  by  slipping  on  the  Ice  thus  formed.    Qaylord  T, 
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New  Britain,  08  Cam.  898;  20  AU.  Rep'r,  863.    To  tU*  bum  effecl,  GUttfe  v. 
Lockport,  133  N.  T.  408;  3S  N.  E.  Bep'r,  897. 

Tlie  lUbilitj  of  mnnidpal  Dorpontiom  for  defecU,  or  dAngeiou  oontf tic* 
of  the  ■treeta  and  BldewalkB,  ckosed  b;  enoir  ftnd  Ice,  la  conMdered  in  note  to 
Beokea  v.  Minae&polle,  2  Am.  R.  R.  &  Corp.  Bep.  311. 

5.  Sidewalk  oatalda  of  line  of  highway  —  llaUllty  for  defeot  thenlib— 
A  mQDiclpalitr  which  canaaB  a  aidewalk  to  be  built,  or  asanmeB  oontrol  ol  It, 
IsboDod  to  keep  it  la  repair,  althongh  itmajnot  be  within  the  line  of  a  pnbllo 
Btraet.  O'Neill  t.  Vlllago  of  Weat  Branch,  81  Mich.  544;  4S  N.  W.  BepV, 
1033. 

6.  Straat  laid  oat  bnt  abandanad  —  dafeota  tharalii. — In  an  action  for  In- 
Jariea  from  a  defective  Ughway.  it  appeared  that  the  place  where  the  acci- 
dent ocearred  in  defendant  village  had  been  laid  ont  aa  a  ptreet  eighteen  yean 
before,  bat  that  it  had  Derer  been  opened  and  worked  aa  a  atraet,  and  that 
eleven  yean  before  a  fence  was  bailt  acroee  it,  and  that  from  that  time  It  be- 
gan to  l>e  dug  away  and  the  excavation  waa  continned  in  soma  plaeea  to  the 
depth  of  Qftj  feet  i>e]ow  the  Bnrface.  During  all  that  tlm3  it  had  been  im- 
pasaable  for  teams.  Held  that,  not  having  been  opened  and  worked  within 
six  yean  af(«r  it  waa  laid  out,  It  ceaaed  to  be  a  road  for  any  purpose  whatever 
under  Lawa  of  New  York,  IB61,  chapter  Sll,  and  that  defendant  owed  plain- 
mr  no  duty  t«  keep  It  In  repair.  Hovey  t.  Village  of  Haveratraw,  124  N,  T, 
378;  26  N.  E.  Rep'r,  G82. 

7.  Hew  bridge  anbctltntad  for  old  one  taken  by  rallroad—defaota  tharalii. — 
Where  a  public  road  croBsing  a  creek  Ib  taken  for  a  nilroad,  and  the  railroad 
company,  thereupon,  bailds  a  bridge  acrora  the  creek  aa  a  sabfltitate  for  each 
load,  and  the  bridge  is  accepted  aa  such  by  ihe  county  commlaeioners,  it  be- 
comea  the  daty  of  the  township  antlioritiea  to  keep  the  approach  to  anch  bridge 
In  safe  condition.  Daltou  t.  Upper  Tyrone,  187  Penn.  St.  18;  20  AtL  Rep'r, 
687.  Whether  the  bridge  waa  built  and  accepted  aa  a  aubaUtute  for  the 
former  road  ie,  in  an  action  for  iojariea  caused  by  nnsafe  condition  of  ita  ap- 
proachea,  a  question  for  the  Jury.  Id. 

8.  Defect  ontaide  of  traTelad  way  — IlabtUty.— Where  a  culvert  or  bridge 
covered  with  gravnl  had  faced  abntments  extending  beyond  and  ontslde  of  tbe 
rails  which  marked  the  traveled  part,  the  town  is  not  liable  to  a  traveler  who, 
to  a\i  bis  servant,  who  baa  fallen  into  the  water,  knowingly  paaaea  beyond  the 
traveled  part  at  a  point  where  the  rails  are  down,  and  while  odng  6ao  ain 
himself  fallB  from  the  bridge,  the  town  in  such  case  not  being  bound  to  repair 
beyond  tbe  traveled  way,  and  the  abeence  of  tbe  rails  not  contribating  to  the 
injury.     Harwood  v.  Oakham,  153  Mass.  431;  25  N.  E.  Rep'r,  635. 

9.  Oontrlbntory  nagUgenoa.  BliridMU  of  plainiiff-—  In  an  action  for  in- 
juries caused  by  falling  into  a  oellar-way  in  defendant's  sidewalk,  alleged  to 
have  been  negligently  left  open,  tbe  fact  that  plaintiff  waa  blind  does  not  au- 
thnrize  tbe  eonclnaion  that  he  wae  guilty  of  contributory  negligence,  against 
an  allegation  in  the  complaint  that  be  was  free  from  fault.  City  of  Franklin 
V.  Barter,  137  Ind.  446;  36  N.  W.  Rep'r,  883. 

PamUiariiy  wUh  O/ftet  imehieh  th*  (Ufecl  ^xiMM —  imperfaet  *^A(.— Where 
plainiiS  had  crossed  the  bridge  safely  several  times  on  the  day  of  tbe  accident 
uid  he  testified  that  his  eye-aight  was  not  good,  that  it  waa  dark  when  the  ac- 
ddent  occurred,  and  that  he  had  never  seen  the  hole  wUcb  constituted  thede- 
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feet  complalDMl  of,  it  Ip  proper  to  lekve  the  qnestloD  ot  contribatorj  negll. 
goncoiotliejnry.  City  ol  Bliemui  v,  N»iwy,  77  Tbi.  391;  18  8.  W.  Bop'r, 
1028. 

Breaking  Otirvugh  bridge— unutwU  load.— In  na  action  agkinst  a  ooiuitj  Ivr 
en  iDJaiy  to  plaintiff's  team  and  threshiD^  oatGt,  caused  by  tb«  breaking  of  a 
bridge  while  attempting  to  drive  aerosa,  it  la  for  the  jury  to  deterailaa  whether 
the  oae  which  phUntiS  was  making  of  the  bridge  wae  nonBual  and  extraor- 
dinaiy,  and  aneb  aa  the  conntj  was  not  boatid  to  anticipate;  and  it  is  error  for 
the  oonrt  to  decide  thle  qaestion,  and  to  direct  a  verdict  in  the  county'a  i^Tor. 
Tordy  v.  Marehall  County,  80  Iowa,  405;  46  N.  W.  Eop'r.  1043. 

FaUur*  to  ebtent  dtfeet  in  tidtieaik. — PialntlS,  traversing  a  sidewalk  in  the 
evening  when  It  was  Btlli  light  enough  to  recognise  acqu^ntanoea  acrosfl  tite 
street,  strack  her  foot  against  the  planks  of  a  street  crossing,  which  wasr^sed 
somewhat  abore  the  pavement,  and  was  injured  by  her  coneeqnent  fall.  She 
testified  that  she  "  didn't  pay  any  attention  to  the  pavement.  *  *  •  Wasn't 
looking  or  thiaking  of  any  thing;  only  walking  along."  Held,  she  did  not  ex- 
ercisa  reaaonable  care,  and  had  no  right  of  action  against  the  dty.  Robb  v- 
BoTongh  of  Coonelleville,  137  Ptmn.  Bt.  43 ;  30  Atl.  Rep'r,  Q61 

EruncUdge  of  defeet.— When  plaiatlff  was  injured  by  reason  ot  a  defect  In 
the  ridewalk,  the  fact  that  she  knew  the  oondltloa  of  the  walk  before  the  aed- 
dent  does  not  of  itself  bar  recovery,  but  is  a  circnnutanee  to  be  considered  by 
the  jury  with  the  other  facts  bearing  on  the  question  of  contributory  neglU 
gence.  City  of  Columbus  r.  3traasaer,  131  Ind.  483;  25  N.  E.  Bep'r,  65.  Bee, 
also,  Readdy  v.  Borougli  of  8hamokin,  136  Penn.  St.  92;  3D  Atl.  Rep'r,  434. 

Where  the  evidence  of  the  plaintiS  proves  that  the  plaintiff',  la  passing  along 
the  street  of  a  town  on  a  dark  night,  without  a  lantern  or  other  light,  fell  over 
a  rack  in  the  middle  of  the  street,  and  Injured  henelf,  when  she  knew  that 
both  the  atreet  and  eidewalk  were  out  ot  repair,  dacgemns  and  obetrncted  by 
dirt,  rocks  sod  building  material,  she  will  be  held  to  be  gnlUy  of  contributory 
n^ligeoce,  not  withstanding  the  town  authorities  neglected  to  indicate  said 
obstmctioDS  by  beacons  or  danger  signals,  as  it  was  their  duty  to  do.  Hesser 
T.Orafton,  S3  W.  Va.  546;  .11  B.  E.  Rep'r,  211. 

Ooing  upon  an  owrJIotBed  eidetealk  in  nigla.—  Where  the  plaintiff  was  In- 
jured by  stepping  from  an  overflowed  sidewalk  into  the  gutter,  and  the  evi- 
dence showed  that  he  had  a  child  In  his  arms  and  was  proceeding  «autiODsly  at 
the  time  and  that  It  was  dark.  It  was  held  that  the  evidence  enetalned  a  flnd- 
tng  that  the  pWntiff  was  not  guilty  of  contributory  negligence.  Bly  v.  Village 
of  Whitehall,  130  N.  Y.  006;  34  N.  B.  Rep'r,  A48. 

Buaaioaj/  hone, —  Where,  In  an  action  agalust  a  township  for  an  acddent 
sliced  to  be  caused  by  a  defect  in  the  highway,  the  evidence  shows  that 
plalntltTs  horse  ran  away,  and  thus  carried  him  to  the  defective  spot,  It  is 
proper  to  allow  the  case  to  go  to  the  jury,  Wagner  v.  Jackson,  I8S  Penn. 
St  61;  19  Atl.  Bep'i,  313. 

Drunkenneu. —  Where  plaintiff  was  Injured  by  falling  upon  a  defective  idde- 
walk,  which  a  person  using  ordinary  care  onuld  pass  over  in  safety,  the  tact 
that  pl^ntiff'  was  drunk  at  the  time  will  support  a  finding  of  contributory  neg- 
ligence.    HeCracken  v.  Village  of  Harkesan,  76  Wis.  499;  4S  N.  W.  Rep'r.  338. 

SreaJciag  down  of  bridge — plai/Uiff't  knoteledge  of  age  <(f  hridge,  etc.  —  Where 
plidntiff  was  injured  by  the  breaking  down  of  a  bridge,  owing  to  decayed 
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tlinbeTa,  the  futa  thkt  ho  knew  the  age  of  the  bridge  aed  that  Bome  of  tlie 
timbers  had  dAcmyed  aad  been  remored,  and  that  he  oonld  have  reached  his 
deatlnation  b/  aaother,  thoagb  longer,  route,  do  not  tend  to  show  con trlbiitory 
negligenco.     Apple  v.  MarioD  Conat;,  137  Ind.  65B ;  37  N.  B.  Bep'r,  166. 

Miiiinff  into  area  opening  ia  *ideaalk — faUurt  to  tse  the  opening.  —  In  an 
action  for  InjariM  caused  bj  falling  Into  an  area-ir&j  while  walking  along  the 
sidewalk,  it  appeared  that  the  area  was  not  gnarded,  and  iher«  wae  nothing 
to  call  plaiatilfB  attention  particalarlj  to  It  ;  but  it  wai  plalnlj  vistble,  and 
could  have  been  observed  on  looking  at  It.  Above  the  opening  was  an  attnc 
tlra  Bhow  window,  PlalntllT  was  looking  at  the  window,  and,  in  going  over 
to  it,  fell  into  the  opening.  Held,  that  an  Instmction  that  plaintiff  was  bound 
to  "  DBO  his  ejes,  and  look  where  he  was  walking,  and  avoid  all  obetaclsa 
which  were  daagerooB  in  their  diaracter,  and  were  plalnlj  viiible  and  not  ob- 
•cnred,"  was  error,  dace,  tbe  faote  being  nndiapnted,  It,  in  efCect,  decided  Ra 
a  matter  of  law  tliat  plaintiff  was  negligent  In  not  seeing  the  opening,  thongli 
his  aye  was  attracted  by  the  window,  and  there  was  notbing  to  oall  attention 
to  the  opening.    Uathewiv.  Cedar  Bapida,  80  Iowa,  4S9  ;  46  N.  W.  Bep'r,  8M. 

10.  Notice  of  olalm.  —  Under  General  Butntee  Cooaecticot,  eectlon  267S, 
which  provide  that  no  action  shall  be  maintained  against  a  town  for  tnjnriea  to 
person  or  property  nased  by  defective  roads,  "  uuless  written  notice  of  bui^  in- 
jury, and  of  the  nature  and  cause  thereof,  and  of  tbe  time  and  place  of  ita  oc- 
corrence,"  shall,  within  sixty  days,  be  given  toaselectmanof  the  town,  notice 
la  sufficient  where  It  describes  the  natare  and  cauae  of  the  injury  as  follows  : 
''  The  nature  of  aaid  Injuries  being  the  breakingof  my  collar-bone  o(  my  body, 
and  destroying  my  clothing,  the  breaking  of  my  bones  being  a  conUnniug  and 
laetiog  injury ;  ait  said  injuries  caused  by  said  defective  road,  tbe  defect  con- 
ststing  of  a  dangerous  embaakoient."  Hannlag  r.  Town  of  Woodstock,  5& 
Conn.  334  ;  33  Atl.  Rep'r,  49.  To  the  same  effect,  Lilly  v.  Town  of  Woodstock, 
99  Conn.  310  ;  33  Atl.  Rep'r,  40.  The  time  is  sufSclently  stated  by  giving  (be 
day  of  the  injury  without  specifying  the  hour.     Id. 

Public  Statutes  of  MaBsaohasetts,  chapter  S3,  sections  10,31,  require  a  person 
injuredbyadefect  In  asidewalk  to  give  notice  to  the  city  within  thirty  days,  in 
writing,  signed  by  the  person  injured,  orsomeonein  his  behalf ;  but  "If,  from 
any  physical  or  mental  incapacity,  it  is  impoeslble  for  the  person  injured  to 
give  the  notice  "  within  the  time  provided,  he  may  i^lve  the  same  within  ten 
days  after  such  incapacity  is  removed.  Held,  la  an  action  by  one  who  had 
failed  to  give  the  notice  until  about  three  months  after  the  injury,  that  evi- 
dence showing  that  she  bad  been  conSnad  to  ber  bed  ;  that  her  head  had 
tronbled  ber  since  the  injury ;  that  at  timee  she  had  been  dlssy,  and  ber  mind 
vialonary ;  that  for  the  Grst  sli  weeks  she  was  at  times  delirious  In  tbe  night- 
time :  that  she  appeared  worse  after  opiatea  were  given  her  by  tbe  pbysidau'i 
directions  ;  and  that  she  complained  of  her  bead  frequently  —  waa  inanfflcient 
Xo  show  that  it  was  impoeslble  for  her.  from  "physical  or  mental  ineapadty," 
to  have  given  the  notice.  May  v.  City  of  Boston .  150  Masa.  517 ;  38  N.  E. 
Bep'r,  330.  To  tbe  same  effbct  is  Ray  v.  City  of  St.  Paul,  44  Minn.  340  ;  46 
N.  W.  Rep'r,  675. 

Revised  Statutes  ol  Wisconsin,  section  1889,  which  require  a  notice  of  an  In- 
jury resulting  from  a  defective  township  highway  to  be  served  on  a  member  of 
the  town  board,  bat  which  does  not  prescribe  tbe  mode  of  ssrWce,  issafficientlj 


i  by  Google 


PowBsa  T.  OixT  OP  Boston.  56 

CDoiplied  with  by  the  lielimy  of  the  rtoUoe  to  a  third  person,  with  lUrectloiu 
n  lerTB  It  OQ  the  ehalrmkn  ot  the  board,  utd  m  ahowlng  thmt  the  notioB  actnmllf 
CUM  luio  hU  po— cwion  within  the  praKrlhed  time.  Weiting  t.  Town  of 
UUUtoo.  77  Wia.  523 ;  46  N.  W.  Rep'r,  BTQ.  A.  recital  in  the  notice  that  the 
Mddaot  occurred  "  mi  th»  maio  highway,  oa  Mction  3,  town  90  north,  of 
nogs  3  weet,  at  a  point  near  where  (aid  road  tons  and  rona  doe  north,  and 
vlwnaud  road  goes  ovara  hUIor  bliiff,"iaaaiifficientfltatenieDt  of  the  "  place 
ot  the  Boddont,"  reqoired  by  said  section.  Id.  A  recital  Id  the  ootloe  tltat 
"  the  injory  wu  caused  by  a  hole  being  washed  iq  the  road,  so  tliat  in  de- 
aceadiog  the  hill,  going  south,  tlie  wagon  plunged  off  from  a  stone  table  into 
■id  waahoat,"  is  a  sufficient  description  of  "  the  inanSdency  or  want  of  r». 
pall*  which  oacasioned  the  accident,"  required  by  said  section.     Id. 

Where  there  has  been  a  failure  to  give  the  notice  reqnired  by  atatate  no 
action  can  be  malnUlned.  Clark V.  Tremont,  83  Ub.  424 ;  32  Atl.  Rep'r,  878 ; 
Bij  *.  City  of  St.  Paul,  44  Minn.  840 ;  46  N.  W.  Rep'r.  675. 

Cader  Aete  of  Termont,  1883,  No.  18,  section  4,  which  directs  that  notice  of 
u  inJD.rj'  caused  by  a  defeotiTB  bridge  be  given  to  the  town  or  towns  in  which 
itisntoated,  notice  to  the  two  towns  in  which  a  bridge  la  rituated  is  conatrac- 
tirg  notice  to  all  the  towns  by  whom  the  bridge  Is  maintained.  Tyler  t.  Town 
of  WlUittoo,  63  Vt.  369  1  SOAtL  Kep'r,  304. 

II.  Motlca  to  the  mimiolpeHty  of  the  mriatewce  of  the  defect.^  To  render 
smnaidpal  corporation  liable  for  tajurlee  caused  by  a  defective  sidewalk,  it 
h  DM  neeeasary  that  It  should  have  bad  actual  notice  ol  the  defect.  If  a  state 
«f  tuts  exist  that  auch  Ignorance  can  only  ariae  from  a  failure  to  exercise 
MSKwable  official  care,  notice  will  be  presamed.  City  of  Lincoln  r.  Smith, 
18  Nab.  762;  45  X.  W.  Rep'r,  41;  Campbell  v.  Ealamuoo,  80  Mich.  OSS;  45 
K.  W.  Rep'r,  613;   VChitney  v.  Lowell,  151  Maea.  313;  34  N,  B.  Bep'r,  4T. 

Wfaaie  the  Injnrles  were  received  from  the  miaplacement  of  the  cover  to  a 
Bas.bolB  in  a  street,  pUn^ff  cannot  recover  i(  the  only  evidence  of  notice  to 
tke  dtj  la  that  workmen  were  seen  cleaning  a  anwer  through  the  man-hole 
iwa  dsja  before  the  acddent.  Whitney  v.  City  of  Lowell,  151  Haas.  213;  24 
X.  E.  Bep'r,  47. 

Evidence  of  several  resolntions  of  the  conncil  passed  daring  the  previous 
two  fears  ordering  the  repair  of  the  sidewalk  was  admiaaible  to  show  knowl- 
edge ot  ilsdefeotive  condition,  when  eouneotod  with  evidence  that  the  repidra 
vera  not  made.  Thompson  r.  VUlsge  of  (julncy,  88  Mich.  173i  47  N.  W. 
Bsp'r.  114 

Where  a  plank  sidewalk,  fourteen  years  old,  is  repaired  by  the  town  anthor- 
itits  b7  repladog  some  of  the  iMarda  with  new  ones,  leaving  untouched  the 
Magera  on  which  such  boards  ware  Ud,  the  town  la  ehargeabia  with  notloa 
that  sodk  strlngera  were  so  rotten  that  they  would  not  hold  the  nails  by  which 
the  Itoards  were  fastened  to  them.  Town  of  Wheaton  r.  Hadley,  181  111.  640; 
!3  N.  E.  Bep'r,  433. 

Settee  to  a  loembeT  of  the  city  council  or  to  a  street  commissioner  that  a 
Mrest  is  defective  la  notice  to  the  dty.  Fuller  v.  City  of  Jackson,  82  Mich. 
ttO;  4S  H.  W.  Bep'n  731;  City  of  Colambns  v.  Btrassner,  134  Ind.  483;  35  S. 

E.  kep'r,  65. 
The  granting  of  a  permit  to  make  an  excavation  In  the  street  la  notice  to  the 

<>tp<natIoB  that  the  work  is  in  progreaa,  and  renders  it  liable  for  Injuries  arts- 
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'  lug  from  ths  oegllgenee  of  the  person  d<diig  the  work,  which  U  dajigeroiu  in 
itself.  DiBtri<!t  of  Colambia  T.  Woodbai7, 186  U.  S.  460;  10  Sup.  Ct.  Rap'r,  990. 

Id  ui  setlOD  Against  «  dtj  for  perBOnal  iDJniiee  c&nsad  b;  the  falling'  of  an 
Kwning  on  pl&intifC  while  pasalug  Along  the  eldewalk,  eridenoa  thftt  thv  awn- 
ing for  BOTerkl  jeaiB  hid  besncoTered  wtthboardBiDTiolMlan  of  an  ordlnanea, 
and  that  mow  hod  been  allowed  to  accamnlate  on  it  for  aome  time  before  the 
accident,  tUa  weight  of  which  oaneed  the  fall,  la  laffieieDt  to  warrant  a  Gn61ng 
that  the  dtf  waa  chargeable  with  notice  of  ita  dafectlre  condltioQ.  Bieling  t. 
BrooklTD,  130  N.  T.  99;  34  N.  E.  Bep'r,  SaO. 

Where  aaitable  notices  are  posted  and  barriera  erected  by  a  conntj  on  an 
unsafe  ooantj'  bridge,  and  the  barrien  are  afterward  remoTed  wlthoat  the 
county's  knowledge  or  conaent,  the  county  Is  not  liable  for  Injuries  saetatned 
by  a  person  in  attempting  to  cross  the  bridge,  if  It  had  no  actual  knowledge 
of  the  removal  of  the  barriers,  or  could  not  hare  known  of  it  by  the  uea  of 
reasonable  care  and  diligence.  Weirs  *.  Jones  County,  SO  Iowa,  85t;  45  N. 
W.  Bep'r,  888. 

Where  plalntiH  testified  that  in  atepping  acrosa  a  hole  in  the  sidewalk  ahe 
stepped  upon  a  board  apparently  sound,  but  In  fact  broken,  It  was  error  to 
charge  that  if  the  defendant  had  notice  of  the  bole,  but  not  of  the  defect  in  the 
board.  It  was  neTerthelees  liable.  If  in  repairing  the  hole,  the  defect  in  the 
board  would  hare  been  discovered.  Fuller  v.  Cltf  of  Jackson,  82  Hich.  480; 
48  N.  W.  Rep'r,  721. 

Notice  to  the  city  may  be  inferred  by  the  fact  that  the  defect  in  the  sidewalk  ia 
immediately  in  front  of  the  mayor's  residence,  and  that  he  was  accustomed  to 
pass  aver  It  dally.  Michigan  Qty  v.  Ballance,  123  Ind.  884;  U  N.  E.  Bep'r, 
117. 

13.  Pleading. —  Questions  as  to  the  anfflclency  of  the  complaint  as  showing 
negligence  on  the  part  of  the  defendant  or  as  excluding  the  Inference  of  con- 
tribatory  negligence  on  the  part  of  the  pl^ntifC,  are  considered  In  the  follow* 
log  cases:  aty  of  Columbus  v.  Btrassner,  124  Ind.  483;  2fi  N.  E.  Rep'r,  AS; 
New  Albany  v.  McCnlloch,  127  Ind.  600;  26  N.  E.  Rep'r,  1074;  Balbridge  ft 
Conrtney  Bridge  Co.  v.  Cartrell,  7S  Tex.  628;  18  S.  W.  Rep'r,  8;  Elkhart  t. 
Witman,  133  Ind.  S88;  Campbell  v.  KalamaKK),  80  Mich.  690;  49  N.  W.  Bep'r, 
6S2. 

13.  Bvidenoe  of  other  aooidenta. —  On  the  trial  of  an  action  against  a  town 
for  an  Injury  occasioned  by  a  defect  In  a  highway,  when  one  of  the  IsanM  In 
the  case  was  the  position  of  a  plank  at  the  end  of  a  bridge,  aod  whether  it 
rendered  the  way  unsafe  for  traTalen,  evidence  that  other  persons  with  tlt^ 
vehicles  bad  received  injuries  at  the  place  of  the  alleged  defect  Is  not  admis- 
rible  to  show  that  the  way  is  defective.  Bramner  t.  Newcastle,  88  He.  41S; 
32  Atl.  Bep'r,  883.  To  the  same  effect,  Mathews  t.  Cedar  Rapids,  80  Iowa, 
489;  45  N.  W.  Bep'r,  894. 

In  an  action  against  a  dty  for  personal  injuries  sostained  Id  a  fall  on  a  ride- 
walk,  cansed  by  plaintiff's  slipping  on  a  mound  of  ice,  the  testimony  of  a  wit- 
ness that,  two  years  prior  to  said  accident,  he  fell  on  the  ioe  at  the  same  plac« 
Is  Incompetent  to  show  either  that  the  walk  was  uneafe  or  that  defendant  had 
notice  of  its  oondlUon.    QUlile  v.  Lookport,  123  N.  T.  408;  25  N.  E.  Bep'r, 
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14.  Bvld«nc*  of  oUwr  daftoti  in  olo—  pro^mlty  to  oiw  oaniini  the  aooL 
dant. —  In  ui  action  for  lojartes  eansed  bj  a  defect  ia  b  ■Ids'wftlk,  evidence  of 
other  defects,  In  close  proximity  to  the  one  csaslag  the  tnjory,  U  admlwtble 
u  tending  to  show  noUce  to  the  muoldpail  authoritiei  of  snch  defect.  O'Neill 
r.  VUlage  of  West  Branch,  8t  Mich.  HU;  4S  N.  W.  Bep'r,  102a  So  whenthe 
InjniT'  wna  ocMsIoned  by  a  looM  plsok  In  •  Bldewalk,  It  was  held  competent 
to  show  that  the  walk  was  defeettre  for  the  entire  block,  as  tending  to  ihow 
nodoe  to  the  defendant.  McConnell  t.  at;  of  Oaage,  80  Iowa,  298;  40  N.  Vf. 
Bep'r,  550. 

16.  Statute  providing  for  Joint  aotloD  againat  tbaoltjr  and  the  p«non  catit- 
ingthedafeot— The  charter  of  the  dty  of  Sheboygan  (Laws  Wis.  1874,  cbtip. 
SS6)  provldea  that,  where  a  penonal  Injury  has  happened  throngh  a  detect  in 
a  street  caosed  by  the  negligence  of  a  third  person,  the  city  shall  not  be  liable 
nntil  all  remedies  against  the  negligent  person  have  been  exlianetad.  A  aul>- 
seqnent  general  act  (Laws  Wis.  1B8B,  chap.  471)  pmrides  that,  where  an  In- 
Jury  "has  happened"  as  above  described,  the  negligent  person  shall  be  pri- 
marily liable,  bat  the  city  may  be  joined  as  defendant  with  him,  and  Judgment 
shaU  be  entered  against  all  parties  fonnd  liablei  bat  farther  action  against  the 
dty  sliallbe  stayed  until  an  eiecntlon  against  the  negligent  person  has  been 
returned  wholly  or  partially  unsatisfied.  Held,  the  general  statnte,  thongh  re- 
troactive, aSects  a  remedy  only,  and,  therefore,  applies  to  an  injury  forwhieh 
Bi^t  was  pending  when  it  was  enacted.  Baymond  v.  Bheboygan,  70  Wis.  835; 
46  N.  W.  Bep'r,  I2S.  Since  the  enactment  of  this  general  statate,  the  city  is 
not  merely  a  gaarantor  of  the  collectibility  of  the  judgment  sgalDSt  the  negli- 
gent peiaon,  and,  therefore.  Is  not  released  from  liability  by  delay  in  prose- 
CQtlng  the  claim.    Id. 

10.  Statnte  exempting  city  from  llabUity  for  misfeasance  or  non-feasanoa 
of  its  officials.— Laws  of  New  Tork,  1873,  chapter  SOD,  title  19,  section  ST,  ex- 
empting the  dty  of  Brooklyn  from  liability  for  any  misfeasance  or  non-feas- 
SDca  of  the  common  oonneil  or  of  any  of  the  dty  offidalslnthedtsehargeofany 
daly  imposed  on  them  as  offloers,  does  not  relieve  the  dty  from  liatnlity  tor 
failure  to  discharge  any  of  Its  corporate  functions,  one  of  which  is  the  dnty  of 
keeping  Its  streets  In  repair ;  and  the  commlssloDer  of  dty  works  and  his  sab- 
ordinatee,  who  are  placed  In  charge  of  the  streets,  subject  to  the  direction  of 
the  common  coandl,  must  be  treated  as  mere  iDstrumeotalltles  created  to  per. 
form  for  the  dty  Its  corporate  fnnctlon,  for  whose  negligence  it  remains  liable, 
fieliog  V.  Brooklyn.  130  N.  T.  98 ;  S4  N.  E.  Bep'r,  38S. 


PlANx'b  TaTEBIT   Oo.   T.  BdBKHABD   ST   AL. 

{aopreme  Court  of  Klohlmu,  Jul?  tS,  1801.] 

1.  Stock  akd  btocxholders.  Pukldhkabv  agrbkuent  to  take  stock. 
LiixiuTI.  Defendants  signed  a  subscription  paper  reciting  that  "we,  the 
vaderdgned  dtisens  of  S.,  promise  to  pay  the  trustees  of  the  hotel  to  be  built 
at  B.  the  sums  set  opposite  our  names,  to  be  taken  as  stock,  (35  per  share."  It 
d  to  them  by  the  dtlsens*  eommittee,  solidting  subiKriptiona 
TOL.  v.— 8 
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that  th«  hotel  would  oo«  (100,000,  and  that  this  pmper  was  Inf  oimal,  and  waa 
merely  "to  see  what  could  be  done," and  that  a  bLodinfc  labBCripUon  paper 
would  be  preeeated  later.  When  this  was  preeented,  defendantM  refaaed  to 
alga.  Afterward  a  corporation  was  formed,  and  an  hotel  built,  costing  about 
1110,000,  and  stock  to  the  amount  aabscribed  waa  tendered,  but  refooed  b; 
defeodante.  Held,  that  the;  were  not  liable  to  the  corporation  for  tbe  aam 
thus  BubBcribed.  DiKingoiehlug  AModAUon  t.  Walker,  47  N.  W.  Bep'r,  888; 
SS  Mich.  886. 

EKROB  to  circuit  conrt,  Berrien  connty,  Thomas  O'Hara^ 
judge.  Action  bj  the  Fl&nk's  Tavern  Company  against 
Joeeph  H.  Bnrkhard  and  another  upon  a  stock  subacription.  Ver- 
dict directed  for  defendants,  and  plaintiff  brings  error.    Affirmed, 

Lawrence  6'  Fyfe  for  appellant  C.  B.  Potter  {Potter  <6 
Potter,  of  connsel)  for  appellees. 

KoBSB,  J.  Id  the  winter  of  1888  and  1889  there  yraa  talk 
aroang  the  people  of  the  village  of  6t  Joeeph  about  building  a 
large  hotel  under  the  aaepices  of  an  incorporated  hotel  company. 
This  agitation  in  regard  to  the  building  of  an  hotel  was  occasioned 
by  the  visit  of  John  O.  Plank  to  the  village,  who  represented  to 
its  citizens  that  he  would  cause  the  erection  in  the  village  of  a 
large  summer  hotel,  with  a  capacity  of  entertaining  five  hundred 
gnests  or  more,  said  hotel  to  cost  $150,000,  in  case  the  people  of 
St.  Joeeph  would  subscribe  |20,000,  to  be  taken  in  stock  in  a  cor- 
poration to  be  organized  for  the  construction  and  operation  of  such 
an  hotel.  An  informal  meeting  of  citizens  was  held,  and  at  such 
meeting  it  wasthoughtbest  by  those  present  to  accept  Hr.  Plank's 
proposition,  and  a  committee  was  appointed  to  solicit  subscrip- 
tions. Neither  of  the  defendants  attended  the  meeting,  and  tes- 
tify that  they  had  never  heard  of  Mr.  Plank  at  tbe  time  they 
sabecribed  the  following  paper,  which  was  presented  to  them  by 
the  committee,  and  signed,  as  they  claim,  with  rcluctanoe,  and 
upon  the  representation  th»t  the  hotel  was  to  cost$150,000:  "We 
the  undersigned  citizens  of  St.  Joseph,  promise  to  pay  the  tms- 
tees  of  the  hotel  to  be  built  at  St.  Joseph  the  sum  set  opposite  our 
names,  to  be  taken  as  stock,  {25  per  share."  This  was  signed  by 
a  large  number  of  persons,  and  by  the  defendants  as  copartners, 
as  follows:  "  Bnrkhard  Bros.,  |200."  Defendants  also  testified 
that  they  were  told  before  signing  that  this  paper  was  not  bind- 
ing.    "  It  was  merely  to  see  what  they  could  do.     They  said  ihey 
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would  be  aroQDd  with  the  binding  list  afterward."  It  seeme  that 
afterward  the  committee  did  go  around  with  a  more  formal  paper, 
and  aa  fast  as  it  was  signed  by  those  signing  the  Srst  paper,  their 
namee  were  erased  from  the  first  Bnbecriptiou.  There  was  evi- 
dence on  the  part  of  the  plaintiff  tending  to  show  that  there  was 
no  abandonment  of  this  first  list,  and  that  the  second  paper  was 
drawn  np  for  the  purpose  merely  of  getting  all  the  subscribers  on 
one  paper,  as  several  subscription  lists  had  been  circulated  in  the 
first  place.  But  there  was  testimony  tending  to  show  that  this 
first  paper  was  informal,  and  not  meant  as  the  final  binding  snb- 
scription,  which  is  also  corroborated  by  the  erasnres  on  the  first 
list  of  the  names  of  those  signing  the  more  formal  sabscription 
paper.  TTnfortunately  this  last  paper  was  not  prodaeed,  nor  was 
there  any  clear  testimony  as  to  its  contents.  When  this  second 
paper  e&me  around,  the  defendants  absolutely  refused  to  sign  it, 
and  declined  to  pay  any  thing  toward  the  building  of  the  hotel. 
Snbseqnently  to  this  refnsal  a  corporation  was  fonned  called 
"The  Plank's  Tavern  Company,"  for  the  purpose  of  building  an 
hotel  in  the  said  village,  with  a  capital  stock,  stated  in  the  articles 
of  incorporation  to  be  $250,000,  and  the  nnmber  of  shares  to  be 
ten  thousand,  and  the  shares  to  be  $25  each.  The  stockholders 
in  Each  corporation  were  five  in  nnmber  as  follows :  John  Carter, 
of  Detroit,  foar  hundred  and  eighty  shares ;  Norman  Buckley, 
Kikbart,  Ind.,  six  hundred  shares;  John  O.  Plank,  Detroit,  eight 
shares;  John  Bell,  Benton  Harbor,  eight  shares;  John  Hyman, 
Jr.,  St.  Joseph,  twenty  shares.  The  office  of  the  corporation  was 
located  at  Detroit,  Mich.,  and  the  articles  of  association  were  ac< 
knowledged  by  the  said  stockholders  between  the  22tl  day  of 
April  and  the  4tb  day  of  May,  1889.  September  10,  1889,  eight 
Bbares  of  the  stock  of  this  corporation  were  made  out  to  the  de- 
fendants, and  soon  thereafter  tendered  to  them.  They  refused  to 
receive  the  certificate.  This  suit  was  commenced  in  justice  court 
upon  defendants'  subscription,  and  judgment  obtained  by  plain- 
tiff. On  appeal  to  the  drcnit  court  of  Berrien  county,  the  jndge 
of  that  Gonrt  directed  a  verdict  for  the  defendants,  giving  his 
reasons  at  some  length  for  so  doing. . 

The  hotel  was  built  by  this  incorporated  company,  but  its  wliole 
cost,  including  furniture  and  every  thing  else  necessary  to  equip 
the  hotel  for  bnsiness,  did  not  exceed  $110,000,  if  it  reached  that 


idbyGoOglC 


60  Flank's  Tatbbn  Go.  t.  Bdbehabd. 

fignre.  The  directors  of  the  company  have  mortgaged  the  hotel 
to  John  O.  Plank,  for  $60,000.  The  theory  of  the  plaintiff  is 
that  the  hotel  was  bnilt  relying  upon  the  promise  of  the  defend- 
ants to  pay  their  Bubscription,  and  it  is  argued  that  the  case  is 
ruled  by  Peninsular  Bailway  Co.  v.  Duncan,  28  Mich.  130,  and 
the  late  case  of  Association  v.  Walker,  83  Mich.  386  ;  47  N.  "W". 
Ilep'r,  S38.  But  we  think  there  is  a  material  difference  between 
the  case  before  ns  and  either  of  the  cases  relied  on  by  plaintiff's 
counsel.  In  the  case  against  Duncan,  he  bad  signed  a  prelimi- 
nary enbscription  paper,  provided  for  and  authorized  by  stat- 
ute, as  one  of  the  original  asEociatea  for  the  formation  of  a  rail- 
road company,  and  aigaed  a  Bubscription  agreeing  to  take  a  cer- 
tain number  of  shares  of  the  capital  stock  of  the  proposed  com- 
pany, and  to  pay  therefor  "  at  such  times  and  in  snch  sums  as  the 
same  shall  be  assessed,  demanded  and  required  to  be  paid  by  the 
directors  of  said  company."  In  the  majority  opinion  it  is  said  : 
"  Id  the  present  case  it  does  not  become  necessary  to  discuss  the 
question  whether  a  party  who  expressly  revokes  his  subecriptioo 
before  the  corporation  is  formed  can  be  compelled  to  pay  it  after- 
ward." Page  138.  In  tlie  saine  opinion,  at  page  134,  it  is  also 
said  that  the  agreement  must  be  mutual,  and  that  there  woald  be 
DO  difficulty  at  common  law  in  enforcing  the  "  promises  contained 
in  an  agreement  of  this  general  nature  against  the  several  prom- 
isors, where  the  object  to  be  accomplished  was  lawful,  where  a 
beneficial  purpose  was  in  view,  and  where  it  was  possible  to  make 
to  the  several  promisors  the  return  which  their  subscription  called 
for.  In  such  case  the  promises  are  mutual ;  acts  are  done  and 
money  expended  in  reliance  upon  the  anbscriptions ;  and  the 
moment  the  promises  are  accepted  by  the  organization  and  action 
of  the  corporation,  to  which  they  are  provisionally  made,  there 
can  generally  be  no  difficulty  in  their  enforcement,  if  the  corpo- 
ration then  has  it  in  its  power  to  give  the  stock  subscri!3ed  for 
and  offers  to  do  so." 

In  the  present  case  the  defendants  expressly  revoked  their 
subscription  before  the  corporation  was  formed,  and  nothing 
could  have  been  done  in  reliance  upon  it;  nor  was  there  enough 
of  the  subscribers  to  form  a  contract  in  and  of  itself.  It  was 
necessary  for  the  plaintiff,  in  order  to  make  a  case  npon  it,  to 
supplement  and  add  to  its  terms  by  parol  evidence.    It  was  not 
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te  fall  and  definite  as  either  of  the  sabBcriptiona  in  tlie  two  cases 
dted  bj  plaintifi's  conneel.  Nor  did  the  defendsots  here,  as  in 
Walker's  Case,  attend  any  meeting  of  the  subscriben,  or  take  any 
part  in  forming  or  organizing  the  corporation.  They  did  not 
■tsDd  by,  as  he  did,  and  see  the  moneys  being  expended,  the 
gromid  pnrchased,  and  the  building  erected ;  bat,  on  the  con- 
tniy,  liad  nothing  to  do  with  the  matter,  and  gave  neither  express 
nor  silent  assent.  The  corporators  well  knew  when  the  company 
WIS  organized  and  the  moneys  expended  that  defendants  expressly 
npndiated  the  whole  arrangement.  And  there  is  nothing  in  the 
igreement  connecting  defendants'  subscription  with  the  plaintiff 
corporation.  As  was  well  said  by  the  circnit  judge,  that  if,  at 
the  same  time  that  John  O.  Plank  and  his  fonr  associates  were 
perfecting  their  organization,  five  or  more  of  the  subscribers  to 
this  sobecriptiou  paper,  living  at  8t.  Joseph,  had,  in  good  faith, 
eiecQted  other  articles  of  association  for  the  purpose  of  construct- 
ing an  hotel  in  that  village,  it  wonld  not  have  been  an  easy  matter 
to  have  determined  the  identical  corporation  had  in  mind  by  the 
defendants  when  they  signed  the  subscription  paper.  The  iden- 
tity had  to  be  found  by  parol  evidence,  and,  when  we  go  into  the 
realm  of  oral  testimony  to  fix  the  liability  of  these  defendants,  we 
find,  without  serioQS  dispute,  that  the  hotel  built  by  the  plaintiff 
Tas  not  such  an  hotel  as  was  contemplated  by  the  signers  to  this 
paper,  and  that  it  failed  to  meet  in  many  particnlars  the  repre- 
eentitions  made  to  the  defendants  to  obtain  their  signatnree  as 
eopartners.  The  circnit  judge  was  right,  and  the  judgment  is 
affirmed,  with  costs.     The  other  justices  concurred.* 

OoponUoDB  —  praliniliuaT  agraamMit  to  mbKriba  for  stock. — Thitinb- 
j«ci  i«  diiciueed  at  length  Id  aoUi  to  IntemeitioDftl  Fall  &  Expoaition  Anm.  t. 
Wtilier,  3  Am.  B.  B.  A  Corp.  Bep.  781. 


Daniels  v.  New  Yobk  &  N.  £.  K.  Co. 

(Snpreme  Judicial  Court  ot  Uusachiuetts,  Sept.  S,  1891.) 
1.  RjUUtOAD  COKPANIEB     TnRS.TABIA      INJUKY  TO  CHILD.      LUBILFTT.      A 

nilnad  company  owaing  a  tnrn-table  ritaat«d  on  tbe  company's  land,  about 

rii  handTwl  feet  from  two  blg-hmya,  and  bavinK  apright  gny-bars,  is  Dot 

•  Bepoitad  In  «  N.  W.  Bep'r,  W;  87  Hkh.  isa. 
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booDd  to  keep  It  locked  oa  the  gronnd  ttut  It  ia  kd  BttMOtlTe  object  to  chil- 
dren, and  A  child  Injured  while  pU^lDg  thereon  cannot  recover. 

EXCEPTIONS  from  superior  conrt,  Suffolk  county,  Albert 
Uason,  chief  judge.  Action  by  Daniels  against  the  New 
York  and  New  Eaglsnd  railroad.  Direction  of  verdict  for  de- 
fendant.   Plaintiff  excepts.     Overruled. 

Sv^-ett  W,  Burdettaad  Charles  A.  &m>uj  for  plaintiff.  Charles 
A.  Prince  and  H.  D.  Wetton-SinUh  for  defendant. 

Lathbop,  J.  The  plaintiff  does  not  contend  that  he  had  any 
ezpreae  invitation  from  the  defendant  to  enter  upon  its  premises, 
bnt  that  he  was  enticed  or  allnred  by  the  attracdreneea  of  the 
turn-table;  and  the  proposition  of  lavr  npon  which  he  relies  is 
that,  if  a  railroad  company  leaves  a  tarn-table  unlocked  or  an- 
guarded  upon  its  own  premises,  near  a  public  highway,  or  in  an 
open  or  exposed  position  near  the  accuBtoroed  or  probable  place  of 
resort  of  children,  it  is  for  the  jury  to  determine,  even  in  the 
absence  of  other  evidence  as  to  the  attractive  nature  of  the  turn* 
table,  whether  it  is,  in  and  of  itself,  calculated  to  attract  children, 
and  whether  a  child  injured  upon  it  was  in  fact  attracted  or  allured 
by  it ;  that,  if  bo  allured  or  attracted,  the  oliitd  comes  npon  the 
premises  of  the  railroad  company  through  its  implied  invitation 
or  inducement,  and  is  not  a  bare  licensee  or  trespasser ;  and  that 
the  company  owes  to  such  child  the  duty  to  refrain  from  ordinary 
negligence  with  respect  to  the  condition  and  management  of  its 
turn-table.  The  turn-table  is  stated  in  the  exceptions  to  have 
been  five  or  six  hundred  feet  from  a  highway  crossing  the  rail- 
road, and  six  hundred  feet-from  another  highway  crossing.  Shortly 
before  the  accident  the  plaintiff  and  some  other  boys  were  at  a 
station  on  the  railroad,  which  appears  by  a  plan  used  at  the  trial 
to  have  been  about  one  thousand  feet  from  the  turn-table ;  that 
they  then  asked  some  trainmen  who  were  switching  cars  on  the 
tracks  adjacent  to  the  turn-table  to  let  them  ride  on  the  cars,  and, 
on  being  refused,  went  to  the  turn-table.  The  only  thing  stated 
in  the  exceptions,  to  show  that  the  turn-table  was  attractive  is  that 
it  had  large  upright  standards  or  guys,  twelve  or  fifteen  feet  in 
height,  w^uicb  could  be  seen  from  a  considerable  distance. 

The  cases  upon  which  the  plaintiff  relies  may  be  divided  into 
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two  claeaeB.  Those  of  tbe  first  class  rest  npoo  the  proposition 
that,  if  a  tarn-table  is  of  a  daogerons  natnre  and  character,  when 
onlocked  or  nagaarded,  in  a  place  much  resorted  to  bj  the  public, 
and  where  children  are  wont  to  go  and  play,  it  is  the  dot;  of  the 
railroad  company  owning  the  tnrn-tablo  to  keep  the  same  securely 
locked  or  fastened,  so  ae  to  prevent  it  from  being  tamed  or  played 
with  by  children,  or  to  keep  the  same  gnarded.  Stoat  t.  Bail- 
road  Oo^  2  Dill.  294  ;  Railroad  Co.  v.  Stout,  17  Wall.  657.  The 
dedsioD  of  the  sopretne  court  of  the  United  Statea  was  apparently 
approved  of  in  Railroad  Co.  v.  Bailey,  11  Neb.  333;  9  N.  W. 
Eep'r,  50,  and  followed  in  Railway  Co.  v.  Simpson,  60  Tex.  103 ; 
Railway  CJo.  v.  Styron,  66  Tex.  421 ;  1  S.  W.  Rep'r,  161 ;  Evan- 
fflch  V.  Railway  Co.,  57  Tex.  123 ;  Railway  Co.  v.  McWhirter,  77 
Tex.  856 ;  14  S.  W.  Rep'r,  26.  See,  also,  Bridgor  v.  Railroad 
Co.,  25  S.  0.  34;  Fei^son  v.  Railway  Co.,  75  Qa.  637;  77  Ga. 
102.  Tbe  second  class  of  cases  pro(»eds  upon  the  doctrine  of 
conetmctive  invitation ;  that  is,  that  if  a  person  is  allared  or 
tempted  by  some  act  of  a  railroad  company  to  enter  upon  Its  land, 
be  is  not  a  trespasser ;  and  it  is  held  that  leaving  a  tarn-table  an- 
gnarded  is  sach  an  act.  Keffe  v.  Railway  Co.,  21  Minn.  307; 
O'MaUey  v.  Railway  Co.,  43  Minn.  289 ;  45  N.  W.  Rep'r,  440 ; 
Railway  Co.  v.  Fitzsinim  ons,  32  Kans.  686 ;  Nagel  v.  Railway  Co. 
75  Mo,  653.  The  decision  of  the  supreme  court  of  the  United 
Statea  in  Railroad  Co.  v.  Stout  rests  upon  the  proposition  stated 
by  Mr.  Justice  Hunt,  "  that,  while  a  railway  company  is  not  bound 
to  the  same  degree  of  care  in  regard  to  mere  strangers  who  ai-e 
nnlawfnlly  upon  its  premises  that  it  owes  to  passengers  conveyed 
bj  it,  it  is  not  exempt  from  responsibility  to  each  strangers  for 
injuries  arising  from  its  negligence  or  from  its  tortious  acts." 
The  cases  cited  in  support  of  this  proposition  are  Lynch  v.  Nur- 
din,  IQ.  B.  29;  Birge  v.  Gardner,  19  Conn.  607;  Daley  v.  Rail- 
load  Co.,  26  Conn.  591,  and  Bird  v.  Holbrook,  4  Bing.  628. 
With  the  exception  of  Daley  v.  Railroad  Co.,  all  of  these  cases 
C(HDe  within  other  rules,  or  within  well-defined  exceptions  to  the 
general  rule  that  a  land-owner  owes  no  duty  to  a  trespasser,  ex- 
cept he  must  not  wantonly  or  intentionally  injure  liim  or  expose 
him  to  injury.  Lynch  v.  Nurdin,  abi  snpra,  rests  upon  the  doe- 
triue  that,  if  a  person  unlawfully  places  an  obstruction  in  a  way, 
he  is  liable  to  a  child  who  is  injured  thereby,  although  the  child 
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wrongfall;  meddlea  with  the  obatraction.  The  coatrary,  how- 
ever,  was  held  in  Hughes  v.  Hacfie,  2  Knrl.  &  C.  744,  ami  in 
Mangan  t.  Atterton,  L.  R.,  1  Exch.  239.  In  Lane  r.  Atlaotiu 
WorkB,  111  Maes.  136,  the  plsintiS  was  found  to  be  withoot  fault, 
aod  DOt  a  treepasser.  See,  also,  Clark  v.  Chambera,  3  Q.  B.  Div. 
327;  Powell  v.  Deveney,  3  Cnsh.  300.  Birge  v.  Gardner,  nbi 
supra,  rests  npon  the  doctriue  that  an  owner  of  land  has  no  right 
to  USD  his  land  near  a  highway  in  sudi  a  manner  as  to  make  it  a 
public  nuisance.  To  the  same  effect  is  Hydraulic  Works  Oo.  v. 
Orr,  88  Penn.  St.  332. 

Bird  V.  Holbrook,  ubi  supra,  decides  that  a  land-owner  cannot 
lawfully,  without  giving  notice,  set  traps  u]Mjn  bis  own  land  for 
the  pnrpose  of  injuriDg  trespassers ;  and  that,  if  a  person  is  in- 
jured by  such  a  trap,  he  may  recover.  And  in  Connecticut  the 
rule  is  held  to  be  the  same,  thongh  no  notice  is  given.  Johnson 
v.  Patterson,  14  Conn.  1.  This,  as  pointed  out  by  Morton,  J.,  in 
Marble  v.  Ross,  124  Mass.  44,  49,  proceeds  upon  the  ground  that 
the  owner  of  land  cannot  wantouly  injure  a  trespasser.  The  case 
of  a  trespasser  injured  by  a  vicious  animal  stands  npon  the  same 
footing.  Marble  v.  Ross,  ubi  Bupra.  The  owner  of  land  adjoin- 
ing a  public  street  is  nndoubtedly  liable  for  an  excavation  made 
by  him  therein,  if  the  land,  with  his  consent,  has  for  a  long  time 
been  need  by  the  pubUc  as  a  street.  Larue  v.  Hotel  Co.,  116 
Mass.  67  ;  Beck  v.  Carter,  68  N.  Y.  283.  The  case  of  Daley  v. 
Railroad  Co.,  ubi  supra,  so  far  as  it  tends  to  support  the  result 
reached  in  Railroad  Co.  v.  Stout,  ubi  supra,  must  be  considered 
as  overruled  by  Nolan  v.  Railroad  Co.,  53  Conn.  461 ;  4  Atl. 
Rep'r,  106. 

The  court  of  appeals  of  New  York  has  stated,  in  a  well-consid- 
ered case,  that  it  does  not  uphold  the  decision  in  Railroad  Go,  v. 
Stout,  nbi  supra,  and,  although  it  seeks  to  distinguish  that  ease 
from  the  one  before  it,  the  difference  between  the  two  cases  is  not 
very  apparent.  McAlpin  v,  Powell,  70  N.  Y.  126.  In  this  case 
the  plaintifTs  intestate,  a  boy  in  hia  tenth  year,  stepped  out  of  a 
window  of  the  house  in  which  he  lived,  upon  the  platform  of  a 
fire-escape,  and  fell  through  a  door-trap  therein,  which  was  inse- 
curely fastened.  The  defendant  was  the  landlord  of  the  house 
and  it  was  his  duty  to  keep  the  fire-escape  in  order.  It  was  held 
that  he  owed  do  duty  to  one  who  was  using  the  fire-escape  for  hie 
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own  pleasare,  and  that  the  defeud-ml  was  not  liable.  Id  Frost  v. 
Railroad  Co.,  64  N.  H.  220 ;  9  Atl.  Rep'r,  790,  the  plaintiff,  a 
boy  sev-ea  years  of  age,  was  iiijared  while  playing  upon  a  tnra- 
table  of  the  defendant's  railroad.  The  ground  upon  which  he 
soti^t  to  recover  was  that  he  was  attracted  to  the  tarn-table  by 
the  noise  of  boys  playing  npon  it  The  tarn-table  was  on  the 
defendant's  land,  aboot  »xty  feet  from  the  pablic  street,  in  a  cut 
with  high,  steep  embankments  on  each  side,  and  was  insecarely 
fastened.  It  was  held  that  the  plaintiff  was  but  a  trespasser, 
and  that,  nnder  the  circarastanoes,  the  defendant  owed  him  no 
dnty. 

The  oonrt  expressly  refused  to  follow  the  case  of  Railroad  Co. 
V.  Stoat,  ubi  supra.  On  the  question  whether  the  defendant  was 
hable  on  the  groand  of  an  implied  invitation,  Clark,  J.,  in  deliv- 
eriag  the  opinion  of  the  court,  said :  "  One  having  in  his  possea- 
rion  agricultural  or  mechanical  tools  is  not  responsible  for  injuries 
caused  to  trespaaaers  by  careless  handling,  nor  is  the  owner  of  a 
froit-tree  bound  to  cot  it  down  or  inclose  it,  or  exercise  care  in 
securing  the  staple  and  lock  with  which  his  ladder  is  fastened,  for 
the  protection  of  trespassing  boys,  who  may  be  attracted  by  the 
fmit  Neither  is  the  owner  or  occupant  of  premises  npon  which 
there  is  a  natural  or  artificial  pond,  or  a  blueberry  pasture,  legally 
required  to  exercise  care  in  securing  tus  gates  and  bars  to  guard 
against  accidents  to  straying  and  trespassing  children.  The  owuer 
is  under  no  duty  to  a  mere  trespasser  to  keep  his  premises  safe,  and 
the  fact  that  the  trespasser  is  an  infant  cannot  have  the  effect  to 
laise  a  duty  where  none  otherwise  exists." 

Subject  to  the  exceptions  we  have  before  stated,  and  to  some 
others  which  it  is  not  necessary  more  particularly  to  refer  to,  an 
owner  of  land  may  use  his  land  in  such  manner  as  he  sees  fit ;  and 
if  a  trespasser  or  mere  licensee  is  injured  he  cannot  complain  that, 
if  the  owner  bad  used  it  in  a  more  careful  manner,  no  injury 
would  have  resulted.  Hoansell  v.  Smyth,  7  C.  B.  (S.  8.)  731, 
and  cases  cited;  Clark  v.  Manchester,  62  N.  H.  577;  KHx  v. 
Nieman,  68  Wis.  271 ;  33  N.  W.  Rep'r,  238 ;  GramUch  v.  Wurst, 
86  Penn.  St  7*;  Cauley  v.  Railway  Co.,  95  Penn.  St.  398  ;  Gil- 
lespie T.  McGowan,  100  Penn.  6t.  144  ;  Hargreaves  v.  Deacon, 
35  Mich.  1.  See,  also,  Sweeny  t.  Raiboad  Co.,  10  Allen,  368 ; 
Hetcalfe  v.  Steamship  Co.,  147  Mass.  66 ;  16  K.  E.  Rep'r,  701, 
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and  oases  cited  ;  Barstow  t.  Railroad  Co.,  143  Mass.  535 ;  10  JS. 
E.  Rep'r,  355.  In  Johnaou  v.  Ilailroad  Co.,  135  Maaa.  75,  the 
plaintiff  bonght  a  ticket  of  tlie  defendant  corporstioa  which  en- 
titled her  to  be  carried  from  Boston  to  Lawrence.  She  went  as 
far  as  Somerville,  a  way  station,  and  there  left  the  care,  and  weot 
to  a  house  near  by,  intending  to  take  a  later  train  for  Lawrence. 
After  remaining  at  the  house  for  a  while,  she  retamed  to  the  sta- 
tion, and,  while  crossing  the  tracks  to  the  station  of  another  rail- 
road corporation  to  meet  her  son,  was  iajared.  The  space  between 
the  two  stations  was  partly  planked  and  partly  fiUedin  with  earth 
so  as  to  form  a  con  venient  paseage-way ;  and  eviden  ce  waa  offered 
chat  a  lai^  number  of  paasengers  were  in  the  habit  of  Qsing  this 
space  as  the  plaintiff  was  nsing  it,  and  that  no  notice  or  warning 
to  the  contrary  had  been  posted.  It  was  held  that  the  evidence 
failed  to  show  that  the  defendant  held  out  any  indncement  to  the 
plaintiff  to  enter  its  premises  ;  that  the  use  of  the  premises  as  a 
passage-way  by  strjngors  was  a  matter  in  which  tJie  defendant 
was  absolutely  passive,  and  from  whidi  nothing  was  to  be  inferred 
in  favor  of  or  in  aid  of  the  plaintifE ;  and  that  the  phdntifi  was  a 
mere  intmder,  and  conid  not  recover.  See,  also,  Wright  v.  Batl- 
road  Co.,  129  Mass.  440.  In  Morrisaey  v.  Bailroad  Co.,  126 
Mass.  877,  a  cbiM,  four  years  of  age,  was  run  over  by  the  cars  of 
a  railroad  corporation  while  using  the  track  as  a  play-gruond. 
There  was  a  foot-path  across  the  track  which  was  osed  by  persons, 
but  in  which  the  plaintiff  bad  no  rights,  and  by  which  he  got  upon 
the  track.  Evidence  was  offered  that  the  defeadant  had  been 
notified  that  the  place  was  dangerous  for  children,  and  had  been 
reqaested  to  place  a  fence  acroea  the  path. 

The  court  held  that  the  plaintiff  was  a  mere  trespasser  upon 
the  track;  that  no  inducement  or  implied  invitation  had  been 
held  oat  to  him  ;  and  that  he  could  not  recover.  There  was  aome 
evidence  in  this  case  that  the  engineer  acted  maliciouBly,  or  with 
gross  and  willfol  carelessness ;  and  this  qnestion  was  sub- 
mitted to  the  jury,  who  foond  for  the  defendant.  In  Wright  v. 
Railroad  Co.,  143  Mass.  396;  7  N.  E.  Bep'r,  866,  there  was  a  well 
defined  path  leading  to  a  railroad  track,  and  an  opening  in  a  ridge 
near  the  track,  and  a  passage-way  for  the  path  throagh  the  ridge 
There  was  no  fence  or  obstruction  to  prevent  persons  from  going 
on  the  tiaek  from  the  path,  and  when  freight-cars  stood  on  the 
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trtek  an  opeaiug  oppodte  tlie  path  wae  sometimes  left.  This  path 
hid  been  need  by  persons  to  cross  the  track,  and  no  objectioa  had 
been  made  by  the  defendant's  servants  to  persona  crossing  there, 
except  vhen  cars  were  approaching.  The  plaintiff,  a  boj  be- 
tween six  and  seven  years  of  age,  was  injured  whiie  going  to 
whool,  and  crossing  the  track  by  tbe  path.  It  was  held  that  these 
facte  would  not  warrant  the  jory  in  finding  that  the  defendant  had 
beltl  oat  an  indacement  or  invitation  to  the  plaiatifE  to  use  the 
path  to  cross  the  track.  The  case  of  McEaohera  v.  Railroad  Co. 
150  UasB.  515;  28  K.  £.  Bep'r,  231,  came  np  on  demnrrer  to  the 
deckratioD,  which  allied,  in  substance,  that  the  defendant,  a  rail- 
road oorporatioQ,  left  a  car  standing  on  one  of  several  side  tracks 
adjoining  a  pablic  street ;  that  the  defendant  knew  that  one  of  the 
doors  of  the  car  was  insecarely  fastened,  and  was  liable,  npon  receiv- 
ing a  alight  touch,  to  fall  to  the  ground ;  that  the  defendant  well 
knew  that  said  cftr  "  then  was,  and  would  be,  an  enticing,  attractive 
and  inviting  object  to  children,  and  well  knowing  that  children 
ttieD  were,  and  long  prior  thereto  had  been,  accnstomed  to  play 
in,  npon,  aronnd  and  abont  snch  cars  as  might  happen  from 
time  to  time  to  be  placed  npon  any  of  said  side  tracks ;  "  that  the 
|du'ntiff,  being  then  upward  of  eleven  years  of  age,  was  traveling 
npon  the  street  in  the  vicinity  of  the  side  track  npon  which  the 
car  was  staodiog,  "  and  saw  said  car  with  its  open  door,  and  was 
thereby  enticed  And  invited  to  look  into  said  car,  and  thereupon  did 
nadertake  to  look  into  said  car,  exercising  therein  as  ranch  care  as 
arald  reasonably  be  expected  of  a  child  of  his  years  and  capacity ; 
and  that  in  attempting  to  look  into  said  car  he  caref  iilly  touched 
»id  door,  and  immediately  said  door  fell  upon  him,"  and  injured 
lun.  The  demnrrer  was  sustained,  on  the  ground  that  tlie  plain- 
tiff was  a  trespasser,  committing  an  unUwfnl  act  in  meddling  with 
the  defendant's  car ;  that  he  was  not  invited  or  enticed  there  by 
tbe  defendant,  and  tiiat  the  defendant  owed  htm  no  duty  to  have 
the  car  safe  for  him  to  visit.  In  UcCarty  v.  Railroad  Co.,  153 
ttw.  — ;  37  N.  E.  Rep'r,  778,  a  child  abont  five  years  old  strayed 
from  the  yard  of  the  house  in  which  it  lived  onto  a  street,  and 
thence  into  the  freight  yard  of  a  railroad  corporation,  where  it 
**■  injared.  The  freight  yard  was  parallel  with  the  street,  and 
there  was  no  fence  between  them.  It  was  held,  in  the  absence  of 
evidence  that  a  fence  was  required  by  Public  Statutes,  chapter 
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112,  section  lis,  that  it  did  not  appear  that  there  was  any  evi- 
dence of  a  breach  of  an;  duty  which  the  dofendant  owed  the 
plaintiff.  The  caaes  which  we  have  laat  cited  ate  concinsive  of 
the  one  at  bar,  whatever  may  be  the  rule  elsewhere.  The  plun- 
tiff  was  a  mere  trespasser  upon  the  land  of  the  defendant.  We 
find  no  evidence  of  any  invitation  by  the  defendant  or  inducement 
held  ont  to  him  to  go  there,  and  no  evidence  of  a  breach  of  any  duty 
which  it  owed  htm.  The  superior  court  rightly  directed  a  verdict 
for  the  defendant.     Exceptions  overruled.* 

Railroad  compuila*  —  tani>tabls  oww*. —  The  tarn-Ukble  e*M8  ua  collected 
and  Tsvietrod  in  nota  to  Quit,  etc.,  R.  Ca  v.  McWhlrt«r,  8  Am.  R.  B.  &  Corp. 
B«p.lS8.  Theomierofftnfm&clitQfl  vhich  be  kaom  to  be  dangeiaiu  to  children 
too  jonag  to  know  the  dangler,  sod  of  too  immature  jadgmeot  or  diacretion  to 
control  their  uatunl  inatinct  to  amuse  themselvea  wiilt  an;  thing  that  uuiy  at- 
tract them  aa  a  plaything,  and  tfhich  ha  knows  or  ought  to  know  may  attract 
them,  and  who  knows  it  is  so  placed  that  it  does  attract  them  to  play  with  it, 
is  under  a  dutj,  as  to  such  children,  to  exercise  the  degree  ol  care  wlilch  an 
ordinarily  prudent  peison  would  use  to  prevent  its  injoting  them,  and  what  that 
degree  of  care  reqairee  him  to  do  is  ordlnaril;  a  questiou  for  a  jury.  O'Ual- 
ley  V.  St.  Paul,  etc,  B.  Co.,  43  Mina.  389;  49  N.  W.  Rep'r,  440.  While,  in 
the  case  of  ita  tara-tables  and  trucks  standing  on  its  traeke,  hy  playing  with 
which  such  children  are  Injured,  it  ia  competent  for  a  railroad  company,  in  or- 
der 10  show  that  it  eiterdaed  due  care,  to  prove  that  it  eecared  the  tum-tablea 
and  trucks  in  the  way  customary  with  all  railroad  companiea,  such  proof  is  not 
coDclnsin  that  due  care  waa  eierciaed.     Id. 

The  following  recent  decisiooa  on  the  subject,  not  yet  offldally  reported, 
are  referred  to  and  will  be  noticed  more  at  length  In  later  volumea.  Bates  v. 
Nashville,  etc.,  R.  Co.  (Tenn.),  16  8.  W.  Bep'r,  1069;  Ft.  Worth,  etc.,  R.  Ce. 
V.  MeasleB  (Tex.).  17  S  W.  Bep'r,  134;  Ft.  Worth,  etc.,  R.  Co.  v.  Babertnon 
<Tez.),  le  S.  W.  Bep'r,  1098;  Barrett  v.  Southern  Pac.  B.  Co.  (CaL),  37  Pae. 
Bep'r,  66«. 


Haobn  v.  Chioaoo,  D.  &  C.  G.  T.  J.  R  Oo. 

(Sopreme  Court  of  Hlohlgan,  July  W,  USI.) 

1.  RaIUBOAD  COHPANIBB.  SBTTDia  TTRB8.  EVIDBNCB  OF  ITBQLiaBRCB. 
QUXBTIONS  FOB  JURY.  In  au  action  ag^nat  a  railroad  company  for  damages 
by  fire  caused  by  sparks  from  a  locomotive,  the  bare,  unoontradieted  evldenoa 
that  the  apparatus  waa  in  good  order,  and  waa  properly  managed,  and  tluU 
the  engineer  and  flreman  were  competent  and  skillful,  does  not  entabllah  the 
tact  that  the  fire  did  not  thoa  originate,  in  the  abeenoe  of  proof  that  it  oould 
have  orl^nated  in  any  other  way. 

•BeportedinMN-E.  Bep'r,  SS, 
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3.  TU  fact  tbmt  tkla  Ore,  kad  mioUi«t  one  in  a  field  a  Bhort  dIaUnce  amf, 
did  occur  luunediatalj  after  the  paaeage  of  the  loeomotive,  when  conneeted 
«llh  eridence  that  the  apparattu,  when  In  good  order  and  properl;  managed, 
eoaJdnot  Ihnxrsparka  to  the  baildlug,  wasaoiocanaleCent  with  erldenoe  given 
bj  tlie  conpaD/  that  the  apparatna  waa  Id  good  order,  and  properly  managed, 
u  (o  laiN  a  qasBtioD  for  the  jury,  alCboDgh  tlie  compaoT'e  evldenoe  waa  not 
ciprenlj  ooDtiadlcted. 

Si   ETFECT  of  FLAINTIFr  COLLBCTIKS   niBITItAMCB   FOR  THE   PKOPKBTT  DE- 

RBOTBD.  Tlie  defendant  ia  entitled  to  no  reduction  of  damages  by  reaaon  of 
tlu  fact  that  plaiotlfl  baa  collected  inanranee  upon  the  property  deatrofed. 
FaDowiag  Perrott  t.  Shearer,  17  Mich.  48. 

4.  Duty  op  cottFun  a8  to  A-PPLIASCES.  a  railroad  company  ia  bound  to 
adopt  aad  nae  only  anch  appllancea  as,  in  the  pn^ren  of  sdence  and  improve- 
mat,  have  been  ahown  by  experience  to  be  the  beat,  and  which  are  generally 


5.  HiOH  sFERD  AS  EVIDKKCB  OF  iiBOuaEHCE.  It  IB  the  duty  of  a  r^lroad 
cnipaaj  to  rnn  Ita  trnina  aa  uear  on  time  as  poaalble,  and  for  it  to  mn  a  way- 
ftwj^ht  at  the  rate  of  forty  milee  an  hour,  ia  not  In  Itaelf  negligence. 

ERROR  to  circait  conrt,  Macomb  connty,  Arthur  L.  Oanfield, 
judge.  Action  by  Au^at  Hagen  agaiDSt  the  Chicago,  De- 
troit and  Canada  Orand  Tmnk  Jnaction  Railroad  Company,  for 
dutugcB  by  fire.  Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

£.  W.  Meddattgh  {H.  Oeer  of  counsel)  for  appellant.  Lun- 
jerhauten  <£  Erskine  {TKo9.  M.  Orocher  of  counsel)  for  appellee. 

MoGbats,  J.  This  action  was  brought  to  recover  the  valae  of 
certain  bnildings  and  contents  destroyed  by  fire,  alleged  to  have 
been  caused  by  sparks  thrown  from  an  engine  ranning  upon  de 
fendanfs  road,  upon  which  plaintiffs  farm  abnta.  Plaintiff  had 
jadgment,  and  defendant  appeals. 

Plaintiff's  testimony  tended  to  show  that  the  fire  occurred  Sep- 
tember 15,  at  abont  nine  o'clock  a.  m.  ;  that  the  buildings  bnrned 
were  located  abont  one  hundred  and  sixty  feet  from  the  tracks; 
thit  there  had  been  no  rain  for  ahont  fotir  weeks  and  every  thing 
itts  very  dry ;  that  there  was  a  high  wind,  which  was  blowing 
with  the  train,  and  in  the  direction  of  plaintiff's  bnildings ;  that 
the  train  was  mnniog  at  a  high  rate  of  speed ;  that  the  engine 
WM  laboring  very  hard ;  that  the  fireman  had  the  door  of  the  fire- 
box open  and  was  poking  the  firej  that  the  poking  of  the  fire 
would  tend  to  thrown  out  sparks;  that,  as  the  engine  approached 
pUatifPs  buildings,  smoke  of  a  btnish-gray  color,  streaked  with 
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red,  was  seen  to  roll  over  the  boildiogs,  and  in  the  course  of  a  few 
minutes,  fire  was  discovered  in  the  sliingle  roof  of  one  of  the  eheda, 
which  spread  into  the  otlier  buildings ;  that  the  roof  which  took 
fire  sloped  toward  the  train  ae  the  train  approached ;  that  just 
before  it  reached  plaintiff's  place,  after  the  same  train  had  passed, 
on  that  morning,  fire  was  discovered  in  a  clover  field  near  defend- 
ant's  right  of  way,  about  half  a  mile  south  of  pluntifiTs  bnildiags, 
in  the  direction  from  which  the  train  came.  Defendant's  testi- 
mony tended  to  show  that  the  machinery,  sinoke-stack  and  fire- 
box of  the  engine  were  in  good  order  and  were  of  the  most  ap- 
proved kind,  the  best  in  use ;  that  they  had  been  examined  od  the 
morning  of  that  day  and  were  examined  the  next  day  after  the 
fire,  by  competent  persons  »nd  found  to  be  in  good  order;  that 
the  engineer  and  fireman  were  skillful  and  competent  and  were 
managing  the  train  carefally  and  skillfully  ;  that  the  fireman  was 
not  poking  the  fire  as  it  passed  plaintiff's  premises;  that  it  was 
not  necessary  to  poke  the  fire,  and  that  poking  the  fire  would  not 
tend  to  throw  out  sparks ;  that  an  engine,  in  good  repair  and  prop- 
erly  managed,  eould  not  throw  fire  from  the  track  to  plaintifPB 
bnildings,  and  that  the  bam  was  on  fire  before  the  train  reached 
the  buildings.  The  fact  and  extent  of  the  fire  was  not  disputed, 
nor  was  it  attempted  to  be  shown  that  the  fire  could  have  origin- 
ated in  any  other  way. 

The  first  question  raised  is  that  the  verdict  of  the  jury  in  not 
warrauted  by  the  evidence ;  that  inasmuch  ad  the  testimony  in- 
troduced by  defendant,  that  the  apparatus  was  in  good  order,  and 
was  properly  managed,  and  that  the  engineer  and  fireman  were 
competent  and  skillful,  was  uncontradicted,  those  facts  should 
have  been  treated  as  established,  and  a  verdict  directed  for  the 
defendant  In  the  absence  of  any  testimony  tending  to  show  that 
the  fire  could  have  happened  in  any  other  way,  the  jury  was  jus- 
tified in  finding  that  the  fire  was  started  by  a  spark  from  the  loco- 
motive. Having  concluded  that  the  fire  was  caused  in  that  man- 
ner, they  were  entitled  to  consider,  as  bearing  upon  the  question 
of  negligence,  not  only  defendant's  testimony  as  to  the  condition 
of  the  locomotive,  the  competency  and  skillfulnees  of  the  engineer 
and  fireman,  and  the  proper  management  of  the  locomotive  on 
t^t  occasion,  but  also  the  testimony  as  to  the  poking  of  the  fire, 
its  effect  upon  the  emisdon  of  sparks,  and  in  that  coniiectioD  de- 
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fmduit's  teetimonj  that  it  was  aaneoeBeary  to  poke  tlie  fire.  Ajb 
bearing  upon  the  question  of  the  condition  of  tfaestDoko^taoband 
fire-boz,  and  the  management  of  the  locomotive  on  that  occauon, 
thev  were  entitled  to  consider  the  testimony  r^arding  the  clover- 
field  £re,  and  the  testimony  offered  b;  defendant  that  an  engine 
in  good  order,  and  properly  managed,  conld  not  possibly  throw 
fire  from  the  track  to  plaintiff's  baildings.  The  only  inf^^noe 
that  conld  be  dravn  from  the  testimony  relating  to  the  impossi- 
bility of  the  commauication  of  fire  from  the  locomotive  to  plain- 
tiiFs  baildings,  in  view  of  the  circnmstancee  of  fire,  was  that  the 
engine  vaa  either  not  in  good  order  or  was  not  properly  managed. 
Johnson  v.  Railway  Co.  (Iowa),  42  H.  W.  Rep'r,  512.  Testimony 
cannot  be  said  to  be  undispnted,  when  inconsisteDt  with  some 
other  fact  or  circnmstance,  either  established  or  r^arding  which 
testimony  has  been  admitted.  The  conrt  very  properly  declined 
to  take  the  case  from  the  jury,  or  to  pass  npon  the  condnsiveness 
of  the  testimony  offered  by  the  defendant. 

It  appeared  that  the  bnildings  which  were  destroyed  had  been 
insured,  and  that  the  insurer  had  paid  the  lose,  bnt  the  coort  re- 
jected testimony  as  to  the  amonnt  paid  as  immaterial,  and  this  is 
assigned  as  error.  The  qnestioo  is  ruled  by  Ferrott  v.  Shearer,  17 
Mich.  48-55. 

The  coort  instructed  the  jury  that,  "  if  you  find  that  the  fire 
'waa  caosed  by  a  spark  from  the  ene;ine,  the  law  raises  a  presuuip- 
tioQ  of  liability  on  the  part  of  the  defendant.  The  burden  of 
proof  is  then  passed  upon  defendant,  in  order  to  escape  such  lia- 
l>ilitj,  to  show  afBrmatively,  to  yonr  satisfaction,  that  the  engine 
from  vhich  the  fire  originated  wae,  at  the  time  in  qnestion,  prop- 
eriy  constracted,  and  equipped  with  the  best  approved  appliances 
for  preventing  the  escape  of  fire.  *  *  *  In  r^;ard  to  the 
coBstractJon  of  its  engine  and  appliances  to  prevent  the  escape  of 
°'s  and  sparks,  a  railroad  company  is  required  to  keep  constantly 
w  use  *  the  most  approved  machinery  and  apparatus  for  that  pnr- 
^  Oil  their  engines.?  *  *  *  (3)  If  you  are  satisfied  from 
**  evidence  that,  at  the  time  in  question,  the  defendant's  engine  - 
^  Properly  constructed  and  equipped  with  the  best-known  and 
'"**  approved  apparatuB  to  prevent  the  escape  of  fire  there- 
^"^3  and  that  the  same  was  in  good  repair,  as  to  its  inachin«y, 
■'^oox  and  smoke-stack,  and  t^  engine  and  train  wae  properly 


idbyCoOglC 


72  Haqbx  t.  Chicago,  D.  &  0.  G.  T.  J.  R.  Co. 

managed  with  reasonable  and  ordinary  care  and  akill  hy  the  aer. 
vanta  and  employes  of  the  railway,  then  the  plaintifi  is  not  en- 
titled to  recover,  and  yoar  verdict  ehonld  be  for  the  defendant. 
*  *  *  (4)  It  is  not  negligence  iu  a  railroad  company  to  rnn 
an  engine  wMch  emits  sparks,  providing  the  cxjcipany  baa  the  en- 
gine equipped  with  means  and  appliances  to  arrest  the  escape  of 
sparks,  recognized  as  the  best  known  and  in  use,  and  approved  as 
such  by  experienced  operators.  *  *  *  (5)  If  you  do  so  find, 
then  yon  will  consider  the  qaestion  whether  the  defendant  has 
satisfied  yon,  by  a  fair  preponderance  of  the  evidence,  that  the 
engine  was  equipped  as  I  have  stated  to  you,  with  proper  and  the 
best-known  appliances  to  prevent  the  escape  of  fire." 

Defendant  introdnced  several  witnesses,  who  testified  that  the 
machinery,  smoke-stack,  fire-boxes,  netting  and  all  the  eqnip- 
ments  of  that  engine  for  providing  against  the  escape  of  fire  and 
cinders,  and  providing  against  the  danger  of  setting  fires,  were  of 
the  moEt  approved  order,  form  and  pattern  known ;  that  they 
were  claimed  to  be  the  best  iu  use,  and  that  they  were  in  use  by 
the  great  majority  of  railroads  in  this  country.  The  defendant 
requested  the  court  to  instruct  the  jury  that  "  the  CDgine  was  in 
good  order,  so  far  as  this  case  is  concerned,  if  at  the  time  it  was 
supplied  with  the  beat  approved  appliances  to  prevent  the  escape 
of  fire,  and  such  appliances  were  in  good  repair.  In  view  of  the 
fact  that  it  is  impossible  to  prevent  the  escape  of  sparks  from  a 
locomotive,  it  is  not  negligence  in  a  railroad  company  to  run  an 
engine  which  emits  sparks,  provided  the  company  has  the  eng^e 
equipped  with  means  and  appliances  to  arrest  the  escape  of 
sparks,  recognized  as  the  best  known  and  in  use,  and  approved  as 
such  by  experienced  railroad  operatives.  The  appliances  which  a 
railroad  are  by  law  to  use,  to  comply  with  its  duty,  are  those 
most  efficient  to  prevent  the  escape  of  sparks  of  the  smallest  size, 
consistently  with  the  successful  making  of  steam." 

While  the  instructions  given  were  in  accord  with  the  defend- 
ant's theory  of  its  own  duty  in  the  premises  as  indicated  by  its 
proofs  and  its  requests,  and  for  this  reason,  if  no  other  error  ap- 
peared, we  might  hesitate  to  reverse  the  judgment,  yet  the  in- 
etructious  that  defendant  was  "  required  to  keep  constantly  in  use 
the  most  approved  machinery,"  of  "  the  most  approved  pattern," 
the  "  best  known  and    most  approved  apparatas,"  the  "  beA- 
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known  8ppliau<!e8,"  withont  further  explanation,  were  misleading. 
The  statute  provides  that  "  any  railroad  company  building,  own- 
ing OF  operating  any  railroad  in  this  state  shall  be  liable  for  all 
lose  or  damage  to  property  by  fire  originating  from  ench  railroad, 
either  from  engines  passing  over  such  roads,  fires  Bet  by  the  com- 
pany empluyes  by  order  of  the  officers  of  said  road,  or  otherwise 
originating  in  the  construction  or  operating  of  said  railroad ;  pro- 
vided that  sttch  railroad  company  shall  not  be  held  liable  if  it 
prove,  to  the  satisfaction  of  the  court  or  jury,  tliat  such  fire  orig- 
inated from  fire  by  engines  whose  machinery,  smoke-stack  or  fire- 
hoses were  in  good  order  and  properly  managed."  This  statute 
contemplates  the  eommanication  of  fire,  and  consequent  loss  and 
damage,  notwithstanding  the  exercise  of  prudence  and  care  in  the 
selection  of  appliances,  and  in  the  management  and  operation  of 
tiaine.  It  fixes  the  standard  of  condition  and  management,  but 
it  does  not  attempt  to  establish  a  standard  of  kind  or  quality  of 
appUancee. 

While  the  degree  of  care  required  of  a  railroad  company,  re- 
specting the  management  and  operation  of  its  trains,  must  vary 
according  to  circumstanoee,  there  must  of  necessity  be  some  stabil- 
ity in  appliances,  and  railroad  companies  cannot  beex}>ected  to  be 
constantly  changing  appliances,  or  to  instantly  apply  newly-die- 
eovered  devices,  nor  can  they  be  required  to  adopt  every  new  and 
untried  instmmentality,  even  though  subseqnent  experience  may 
demonstrate  the  same  to  be  the  more  efficient.  Indeed,  the  in- 
troduction of  untried  devices  may  of  itself  be  negligence.  The 
efficiency  of  an  appliance  can  only  be  demonstrated  by  actnal  ex- 
perience, and  adoption  and  use  are  the  real  tests  of  approval.  In 
view  of  onr  statute,  and  other  similar  statutory  provisions  which 
make  railroad  companies  ^rima/ame  liable,  prudent  railroad  com- 
panies naturally  adopt  appliances  which  will  most  effectually 
protect  them  from  that  liability,  and  at  the  same  time  protect 
their  own  property,  and  tlie  general  use  of  apparatus  for  that 
porpose  grows  out  of  these  considerations.  No  individual  should 
be  held  to  a  higher  degree  of  care  and  prudence,  in  the  selection 
and  adoption  of  appliances,  than  that  wliich  is  generally  exercised 
hy  pmdent  railroad  men  using  appliances  for  the  same  purpose. 

Unreasonable  requirements  should  not  be  exacted.  There 
dioald  be  some  degree  of  socurity  in  the  use  of  apparatus.     The 
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&ct  that  &a  appliance  ia  commonly  tued  b?  pradent  railroMi 
men,  and  has  been  for  a  long  time,  for  the  same  parpoees,  and  has 
sabstantialtj  guarded  against  the  danger  songht  to  be  ardded, 
sbonld  be  a  good  defense  to  a  charge  of  n^ligeoce  becauee  of  its 
nee.  Wide  differences  of  opinion  may  exist  among  those  deeiroiu 
of  reaotuDg  the  same  result.  Two  or  more  kinds  of  appliances 
may  be  aaed,  each  one  of  which  is  approved  by  a  nninber  of  rail- 
road companies,  wliicli  are  managed  by  practical  and  prudent  men, 
and  the  adoption  of  each  may  have  been  after  carefnl  consideration 
of  the  mOTJte  of  all,  yet,  nnlosB  that  adoption  and  approval  haa 
some  weight,  there  is  no  safety  in  the  use  of  either.  In  any 
event,  before  a  railroad  company  can  be  made  liable  by  reason  of 
its  failure  to  adopt  other  appliances,  it  mnst  be  shown  that  snch  ap- 
pliances have  been  well  and  popularly  known,  and  their  efficiency 
demonntrsted  by  actual  nse.  In  Iloyt  v.  Joffers,  30  Mich.  181— 
192,  cited  by  plaintiff,  the  rale  laid  down  was  applied  to  the  facts 
of  that  particular  case,  aud  was  subjected  to  qualifications.  A 
mill  was  sot  in  the  midst  of  a  city,  and  the  mill  chimney  was  with- 
out any  apparatus  for  arresting  the  escape  of  sparks;  and  the 
court  held  that  it  became  the  duty  of  the  owner  of  the  mill  to 
avail  himself  of  some  such  apparatus  aa  experience  has  shown  to 
be  reasonably  adequate,  if  not  the  most  effectual,  to  prevent  the 
escape  of  sparks  and  fire  from  his  chimney,  whether  snch  ap- 
paratus had  ever  been  previously  used  upon  that  particular  kind 
of  chimney  or  not,  solongas  they  are  susceptible  of  being  applied, 
and  if  so  applied,  would  operate  to  prevent  or  check  the  escape 
of  snch  fire  and  sparks.  It  was  then  shown  tliat  spark-catchers 
constructed  upon  the  same  principle  ae  those  long  in  use,  and  well 
and  properly  known  npon  other  smoke-stacka,  would,  if  applied 
to  this  chimney,  have  substantially  avoided  the  danger;  and  the 
court  say  that  this  was  eo  long  and  generally  known  that  it  was 
the  dnty  of  the  defendant  to  have  known  it,  and  to  have  availed 
himself  of  their  use.  "  In  fact,  I  think  the  true  rule  ia  that  the 
defendant,  in  adopting  means  to  check  the  flow  of  sparks,  and  to 
avert  the  danger  in  question,  under  the  circumstances  of  this  ease, 
was  bonnd  not  only  to  adopt  the  means  calculated  to  avert  the 
danger,  bnt  the  means  which  in  the  progress  of  science  and  im- 
provement, has  been  shown  by  experience  to  be  the  best ;  unless, 
indeed,  it  be  some  invention  so  recently  made  as  not  to  be  gen- 
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enlljr  known,  or  which  the  defendant,  by  reasonable  inquiry  for 
the  beat  means,  mi^t  not  fairlj  be  suppoeed  to  bave  obtained 
knowledge  of,  or  nnlesa  the  expense  of  Buch  particnlar  invention 
abonld  be  bo  exceesire  as  to  render  its  requirement  practically  nu- 
reasonable,  when  a  less  expensive  mode  of  protection,  substan- 
tially guarding  against  the  danger,  might  beheld  aufficient."  In 
the  present  case  there  was  no  evidence  offered  which  tended  to 
ehow  that  there  were  other  appliances  snperior  in  kind  to  those  in 
nee,  or  even  that  there  were  other  appliances  oaed  for  that  par- 
pose,  much  less  that  there  were  other  generally  known  and  ap- 
proved devices,  which  were  more  efficient,  and  defendant  was  en- 
titled to  an  instruction  that  it  was  not  negligent  in  the  selection 
and  adoption  of  its  apparataa.  The  phrase  "  the  beet  known  ap 
pliances,"  is  ensceptible  of  difterent  interpretations.  It  may  be 
taken  to  mean  the  best  appliances  knowa.  or  the  best  approved  or 
acknowledged  appliances,  or  those  appliances  which  are  best 
known. 

Plaintiff  offered  testimony  tending  to  show  tliat  tlie  train  was 
mnning  at  the  rate  of  forty  miles  an  hour ;  that  the  weather  was 
very  dry,  and  a  high  wind  was  blowing  at  the  time.  Defendant 
requested  the  court  to  instruct  the  jury  as  follows:  "Ton  are  to 
consider  that  tho  necessity  of  running  railroad  cars  with  regalarity 
and  uniformity  is  not  a  matter  of  convenience  merely.  The  boai- 
neas  cannot  be  done  at  all,  unless  calcalations  are  made  upon  the 
movements  of  trains.  The  risks  attendant  npon  a  disturbance  of 
that  regularity  are  risks  of  hnioan  life,  and  not  mere  business  de- 
lays; that  it  would  be  in  the  highest  degree  dangerous  to  make 
the  movements  of  the  oars  vary  with  the  wind  and  weather.  Those 
vho  establish  themselves  in  the  neighborhood  of  railroads  must 
linoT  that  trains  are  expected  to  run  regnlarly,  and,  if  tliere  are 
special  risks  arising  from  no  want  of  care  in  the  proper  equip* 
meats  and  management  of  engines  and  trains,  those  risks  are  not 
chargeable  to  the  railroad,  but  are  incident  to  the  situation."  The 
court  ga^e  the  last  paragraph,  but  declined  to  give  the  first.  De- 
feudaiit's  connsel  aiso  requested  the  court  to  give  the  following, 
bnt  the  coart  declined  :  "  The  engineer  and  fireman,  in  managing 
the  trun,  are  at  liberty,  and  it  is  their  duty,  to  run  their  trains  as 
near  on  time  as  possible  ;  and  in  case  a  way-freight,  whose  length 
of  stops  at  stationB  is  necessarily  irr^;nlar,  they  are  not  to  be  con- 
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sidered  Diligent  b;  their  nse  of  natnnil  and  reasonable  moaua  to 
maku  time."  It  mnst  be  conceded  that  ia  operating  a  railroad  it 
becomes  necessary,  at  times,  to  make  time  between  given  points, 
and  the  running  of  a  freight  train  at  the  rate  of  forty  miles  .tn 
honr  for  this  purpose  is  not  in  itself  negligence.  The  law  inGtsts, 
however,  that  with  increased  speed  moat  be  aasociatcd  a  higher 
degree  of  care.  Trains  most  be  mn  with  r^nlarity,  and  with 
reference  to  the  movements  of  other  trains,  in  dry  weather  as  well 
as  in  wet  weather.  TTninBtrncted,  the  jnry  was  at  liberty  to  find 
that,  although  the  train  may  have  been  properly  equipped,  the 
high  rate  of  speed  was  improper  management  of  ttie  train.  The 
defendant  was  entitled  to  the  iiiatructions  asked  for,  and  for  this 
error  the  judgment  must  he  reversed,  and  a  new  trial  granted, 
with  costs.* 

Champlin,  C.  J.,  and  Morse  and  Long,  JJ.,  concurred.  Grant, 
J.,  concurred  in  the  result. 

1.  Railroad  companlM  —  ficM  let  by  locomotlvM. —  A  complaint  which  •!■ 
I^OH  ihu  defeodaQt  allowed  dry  grasa  and  other  iiiflaiiiinabl«  material  to  ac- 
cumulate on  its  right  ul  nfty,  which  c«agh(  fire  from  sparks  negligentlv  al- 
lowed bj  deleDdaot'a  einployas  to  Mcapa  trom  odd  of  its  engines,  aad  that  the 
fire  spread  to  plaintiif'8  land  and  dsHtrofed  his  grass,  states  a  good  cause  of 
RL-tion,  Chicago,  etc.,  R.  Co.  y.  Burger,  124  Ind,  375;  M  N,  E.  Rep'r,  881.  In 
an  action  to  recover  tor  property  destroyed  by  a  lire  set  by  a  railroad  locomo- 
tive, a  verdict  involving  a  finding  of  negligence  la  the  operation  at  the  loco- 
motive auBtaioed,  In  view  at  the  statutory  presumption  ol  negligence  and  the 
failure  to  show  whether  the  dampers,  ten  inches  wide  and  four  feet  long,  at 
the  front  and  rear  of  the  ash-pao  beneath  the  Bre-box,  or  either  of  them,  were 
dosed.  Caution  v.  Eastem  Ry.  Co.,  45  Minn.  481;  48  N,  W.  Rep'r,  39. 
Where,  in  such  case,  plaintiff  did  not  identify  the  engine  alleged  to  have  caused 
the  fire,  it  was  proper  for  defendant  to  show  that  all  the  engines  which  paaaed 
plalatiff'H  place  at  the  time  of  the  Sre  were  In  good  order,  well  supplied  with 
proper  appliance!  for  prevoiiting  the  escape  of  fire  and  properly  operated  and 
it  was  not  uecesaary  for  defendaut  to  show  what  particular  engines  caused 
the  fire.  Blerinir  v.  Gulf,  etc.,  B.  Co..  Ttf  Tax.  584;  15  S.  W.  BepY,  676.  The 
following  cases  turned  upon  questions  of  fact  and  the  verdicts  were  held  to  be 
snstained  by  the  evidence:  Hayes  v.  Chicago,  etc.,  R.  Co.,  45  Minn.  17;  47  N. 
W.  Rep'r,  260;  Wilson  v.  Norlhern  Pac  R.  Co.,  48  Minn.  618;  45  N.  W. 
Rep'r.  1133. 

2.  Fire  escaping  from  right  of  way. —  Where  a  nil  road  coropauv,  by  its 
Sigents  and  employes,  in  burning  oS  its  right  of  way,  negligently  allows  the 
fire  to  escape  upon  the  premises  of  the  adjacent  land-owner,  where  it  cooBUines 
the  property  of  the  Utter,  the  injury  thus  inflictnl  falls  fairly  within  the  scope 

•Reported  In  (tr.  W.  Kep'rh  tW  Hlch.  «». 
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et  the  statute  as  the  reaalt  of  *  fire  caaeed  by  the  operation  of  wid  nilroad. 
HiBaovrt  Pkc  R.  Co.  T.  Cad;,  44  Kuia.  683;  34  Pac.  Rep'r,  1068. 

The  act  of  a  nillroad  companj  in  nailjiig  a  fire  on  a  bed  of  peat,  upoo  which 
iti  tiack  WIS  laid,  at  a  aeasoD  of  great  drought,  is  a  positive  wtoog,  which 
renders  it  liable  tor  Injary  to  adjacent  prepertf  and  the  fact  itiat  plaiatiS's 
land  was  not  the  flrat  to  be  reached  b;  the  fire  will  not  prevent  a  recoveTy. 
LonUville,  etc,  B.  Co.  t.  NitKbe,  136  Ind.  320 ;  36  N.  E.  Rep'r,  SI . 

After  a  fire  started  on  defendaat's  right  of  way,  hj  Ita  negllgeoce,  had  iMen 
appareatl;  estingulabed,  a  wind  arose  and  the  oeit  day  a  fire  In  that  Ticinttr 
spread  to  plaintiffs  land  and  damaged  his  property.  Held,  ttiat  the  qaestloa 
whether  defendant's  negligence  wm  the  proiimace  caase  of  plaintiff's  loss 
■honld  be  left  to  the  Jarj.  Haverlj  t.  Sute  Line,  etc.,  B.  Co.,  135  Peon.  St, 
SO;  19  AtL  Bep'r,  1018.  It  appearing  that  the  plaintiff  knew  of  thr  fire  before  it 
eitendedtohisland,  andpoorod  wateronit  nntU  he  cbnsidered  iteztingnlahBd, 
the  qaeation  whether  he  was  guilty  of  contributory  negligence  in  tearing  the 
Bre  until  it  was  completely  extingniiihed  is  for  the  jury.     Id, 

3.  Bmlng  fanoa  —  eaoapa  of  stook  —  UabUitjr  of  companr. —  k  railroad 
company  which  has  negligently  burnt  a  pastare  fence  ia  sot  Telieved  from 
liability  for  the  kws  of  hones  (hat  escaped  in  ooneeqnence  thereof  b^  the  fact 
that  SQch  horses  had  been  driven  from  a  remote  part  of  the  state  a  few  days 
before,  and  that  the  oompan  j  had  no  notice  of  their  character,  as  it  oould  rea. 
Mnably  liave  anticipated  that  the  owner  of  the  pasture  would  pnt  therein 
stock  that  would  be  liable  to  stray  off  bat  for  the  fence.  Be.  Louis,  etc,  R. 
Co.  T.  McKinsey.  78  Tex.  398;  14  S.  Vf.  Rep'r,  64S. 

^  Destrtiotlon  of  growing  Umber  and  trees  —  msasnre  of  damages.  — 
When  Ere  la  Degligenlly  allowed  to  escape  from  the  right  of  way,  apon  ad- 
jacent premises,  and  it  bumsand  injures  a  natural  growth  of  young  timber  and 
trees,  tbe  measure  of  damages  ia  the  amount  of  the  damage  the  trees  and  tim- 
ber nifiered  by  reason  of  the  fire,  and  not  the  difTerence  in  the  value  of  the 
laad  with  the  standing  trees  and  timber  before  the  fires  and  afterward,  nor 
the  market-prloe  of  tbe  trees  for  tiansplanUtion  as  sliade  or  ornamental  trees. 
Fremont,  etc,  B.  Co.  v.  Cmm  (Neb.).  46  N,  W,  Rep'r,  317. 

B.  Oontrlbnt^ry  negUgwnoe. —  If  the  plaintiff  was  in  a  position  to  have  pre- 
vented any  damage  from  fire  to  his  property  without  Incnrring  nDDBoal  dan< 
ger,  and  made  no  effort  to  do  so,  it  was  negligence  on  his  part,  and  precladss 
his  right  of  recovery.  Eaton  v.  Oregon  R.  ft  Nav.  Oo.  (On.\  24  Pac.  Rep'r, 
4U. 


FiBST  Nat.  Bark  of  Mt.  Yibnon  vi  al.  v.  Sablls  et  ai. 

(Bupreme  Court  of  Indiana.  Sept.  SE,  UtIJ 

1.   HUinCIFAI.    OOBTORATIDNB.      FiEK    LnCTS.      ENJOIITnia    TTOI^TIOK    OF 

OKDDIASCE,  Where  a'dty  ordiaanee  prohibits  the  erection  of  wooden  build- 
ings wHhin  its  fire  limits,  indlvidoale  who  show  a  threatened  violation  of  the 
etdiiia&oe,  and  that  If  nnreotr^ned  it  will  work  Irreparable  Injury  to  them 
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«ad  th«tr  prnpertj,   ue  entitled  to  mi  mJaaeUon,  though  ths  bnildlng   it 
erected  would  not  be  a  nuisance  per  m. 

3.  JoiNDKB  OF  PABTIBB.  Where  the  ownera  of  sepante  ftnd  distinct  tene- 
ments would  each  be  injured  bj  the  erection  of  a  building  prohibited  bj  or- 
dinuice,  they  ma?  jolu  in  ao  ftction  to  reatnin  the  erecUon  of  such  building. 

8.  Ordinance  PBOHmmNO  the  repaib  of  fraue  BuiLDisaa  p.uiT'tAi^T 
DBSTSOTED  BT  FIBS.  The  owDor  of  a  valuable  wooden  bnlldiog  hap  ilm  right 
to  repair  it,  whether  ench  repairs  will  coot  (300  or  more;  and  an  ordinance  of 
the  dly  of  Mt.  Vernon,  which  prohibita  the  er«ctloD  or  rep^r  of  a  wooden 
building  within  the  Gre  limita  of  the  city,  when  such  erection  or  repair  will 
OOSt  (800  or  more,  ia  invalid  so  far  as  it  retatea  to  a  building,  tbe  expenditure 
o(  (300  as  tepalra  on  which  would  not  be  a  subatantiai  rebuUding  thereof. 

4.  The  complaint,  in  an  action  to  enjoin  the  rep^rlng  of  auch  building,  ig 
demurrable  when  It  fails  to  abnw  the  value  of  the  building  sought  to  be  repaired. 

APPEAL  from  circuit  court,  Posey  county,  R.  D.  Richard- 
eoD,  judge.  Action  by  the  Firat  Kational  Bank  of  Mt. 
Yeriion  and  others  agftinst  Richard  Sarlls  and  others,  to  enjoia 
the  repairing  of  a  frame  building.  Judgment  for  defendants  on 
deinarrer.     Plaintifia  appeal.     Affirmed. 

El^ah  M.  Spenoer  and  Wm.  P.  Edaon  for  appeUants.  0\t»- 
taout  Mensiet  and  Walter  S.  Jackson  for  appellees. 

MoBkide,  J.  Thii  case  involves  the  validity  of  the  eeocmd 
section  of  an  ordinance  of  the  city  of  Ut.  Yemon  entitled 
"  An  ordinance  concerning  the  prevention  of  fires."  The  first 
eection,  the  validity  of  which  is  not  called  in  qoeation,  establishes 
fire  limita,  and  prescribes  the  material  which  may  be  used  in  the 
erection  of  buildings  within  these  limits.  The  second  section  is 
as  follows :  "  §  2.  It  shall  be  unlawful  for  any  person  to  alter, 
repair  or  rebuild  any  frame  or  wooden  building  atnated  within 
tbe  limit  defined  and  prescribed  by  this  ordinance,  whenevw  the 
amount  required  to  alter,  repair  or  rebuild  shall  equal  or  exceed 
the  sum  of  |300.  Any  person  violating  the  provisions  of  this 
section  may  be  fined  in  any  sum  not  less  than  $2,  nor  more  than 
$100,  with  costs,  and  each  day  that  workmen  are  employed  on 
such  building  shall  constitate  a  distinct  offense."  The  complaint 
charges,  in  substance,  that  the  appellees  were  the  owners  of  cer- 
tain  real  estate  in  Mt.  Yemon,  and  within  the  fire  limits  pre- 
scribed by  the  ordinance  in  question,  upon  which  they  were 
threatening  to  and  had  commenced  to  rebuild  and  repair  certain 
iniB*  buildings,  at  a  cost  ezoeeding  $300,  which  had  previously 


idbyGoOglC 


REST  Nat.  Banjk  of  Mt.  Vekhon  t.  Sabllb.  79 

been  partialljr  deetroyed  .by  fire.  The  appellants  (plaintifiFe  be- 
low) are  ehova  to  be  each  the  owDen  of  certain  other  tracts  of 
hud,  either  adjacent  to  or  in  the  immediate  vicioity  of  the  ap- 
pdlee^  building,  on  which  valuable  baildings  have  been  erected  ; 
ud  thej  charge  that,  by  reasoa  of  the  threatened  repairing  and 
Teboilding  by  the  appelleee,  the  danger  of  deetmction  by  fire  of 
their  respective  baildinge  is  "  greatly  increased,  and  made  more 
immiiieat,  thereby  diminishing  the  value  of  said  plaintiff's  real 
oUte,  and  increasing  the  rate  of  fire  insorance  thereon,  to  the 
ineptrable  injnry  and  damage  of  the  said  buildings  on  each  and 
ill  of  the  said,  pieces  of  real  estate  so  as  aforesaid  owned  by  the 
pUiotiffs,  and  ia  an  obstrnction  to  the  free  nae  by  the  plaintifEs 
of  their  said  property,  and  interferes  with  the  comfortable  enjoy- 
meDt  thereof,"  eto.  Prayer  for  an  injonctioo.  The  circait  coort 
nstimed  a  demturer  to  the  complaint,  and  rendered  judgment 
kt  eoets  in  &vor  of  the  appellees. 

Ikea  qnestione  are  presented  and  discaased :  (1)  Will  in.- 
jnetiMi  lie  in  such  a  case  I  (9)  If  so,  is  there  a  misjoinder  of 
futiee  plaintiff  ?  (3)  Is  the  section  of  the  ordinance  in  qnestiou 
nSdl 

As  a  mle,  a  conrt  of  equity  will  not,  at  the  snit  of  a  city,  re- 
Aun  by  injnnction  the  threatened  violation  of  an   ordinance  of 
ad  city  regnlating  the  erection  of  baildings  for  the  purpose  of 
greater  security  against  damage  by  fire.     15  Amer.  &  Eng.  Eno. 
Law,  1173;  St.  John  v.  MoFarlan,  33  Mich.  78;Wanpnn  v. 
Kowe,  34  Wis.  450;  Mayor  v.  Thorne,  7  Paige,  361;  Manehes- 
tor  T.  Smyth  (N.  H.),  10  Atl.  Eep'r,  700.     Nor  will  the  courts 
diDS  interfere  at  the  suit  of  an  individual,  when  snch  interference 
is  sought  solely  for  the  enforcement  of  the  ordinance,  and  not  be- 
anse  of  special  damage  threatening  the  party  asking  snch  inter- 
ference.    Some  of  the  authorities  above  cited  affirm  that,  to  wai^ 
nnt  the  application  of  the  restraining  power  to  prevent  the  erec- 
tion of  buildings  in  violation  of  a  city  ordinance,  the  act  sought 
to  be  restrained  must  be  a  nuisance  in  fact,  and  not  one  created 
ioVAy  by  statutory  enactment  or  municipal  ordinance.     We  can 
■w  no  good  reason  for  the  distinction.     When  it  is  shown  that 
the  oeetioQ  of  a  building,  if  permitted,  will  be  in  express  viola- 
tioo  of  a  valid  municipal  ordinance,  although  it  would  not  be  a 
Boiwiee  jMT  w,  an  indiTidiial  who  dwws  aadi  fact,  and  shows,  ia 


idbyCoOglC 


8Q  FiRBT  Nat.  Bank  of  Mt.  VBaNos  v.  Saells. 

addition,  that  its  erectJOD  will  work  special  and  irreparable  in jnty 
to  him  and  to  his  property,  ia  entitled  to  relief  by  injoDctioo.  It 
is  onlr  when  the  injury  ie  general  and  pnblic  in  its  effectB,  and 
no  private  right  ie  violated  in  contrftdiBtinctioD  to  the  rights  of 
the  rest  of  the  public,  that  individnale  are  precluded  from  bring- 
ing private  snits  for  the  violation  of  their  individual  rights. 
Blanc  V.  Murray,  36  La.  Ann.  162;  Wood  Nuis.  645  et  eeq.; 
McClostey  v.  Kreling,  76  Cal.  511 ;  18  Pac  Rep'r,  433;  Horet- 
man  v.  Yonng,  13  Phila.  19;  Rand  v.  Wilber,  19  111.  App.  396; 
Mayor,  etc.,  v.  Hoffman,  29  La.  Ann.  651.  In  the  case  at  bar  it 
is  charged  by  the  averments  of  the  complaint  that  the  threatened 
act  will  be  in  violation  of  a  mnnicipal  ordinance,  and  that  it  will 
work  special  and  irreparable  injury  to  the  property  of  the  peti- 
tioners.    They  have  the  right  to  maintain  the  action. 

There  is  no  misjoinder  of  parties  plaintiff.  While  the  appel' 
lants  arc  shown  to  bo  the  owners  of  separate  and  distinct  tene- 
ments, and  thns  are  not  united  in  interest  with  each  other,  there 
is  one  object  of  common  interest  among  all  of  them.  They  all 
claim  one  general  right  to  be  relieved  &om  that  which  they  insist 
is  a  nuisance,  and  which  alike  affectsall  of  them.  Their  common 
danger  and  common  interest  in  the  relief  sought  authorizes  them 
to  join  in  the  action.  Tate  v.  Bailroad  Co.,  10  Ind.  174,  and 
aothorities  there  cited ;  Town  of  Sullivan  v.  Phillips,  110  Ind. 
320  ;  11  N.  E.  Eep'r,  300. 

The  question  as  to  the  validity  of  the  ordiaance  presents  mnch 
greater  difficnlty.  There  can  be  no  Jonbt  that  in  this  state  cities 
possess  ample  power  to  enact  and  enforce  reasonable  ordinances 
to  secure  protection  against  fire.  In  the  absence  of  express  sbit- 
ntory  anthority,  the  enactment  and  enforcement  of  reasonable 
regnlations  of  this  character  is  recognized  as  a  legitimate  exercise 
of  the  pwlice  power,  necessary  to  the  safety  of  the  city.  Banm- 
gartner  v.  Hasty,  100  Ind.  575 ;  Hasty  v.  City  of  Huntington, 
106  Ind.  542 ;  5  N.  E.  Rep'r,  559 ;  Clark  v.  C^ty  of  Sontb  Bend, 
85  Ind.  276,  and  aathorities  cited  in  each  ;  also  Mayor,  etc,  v. 
Hoffman,  29  La.  Ann.  651;  King  v.  Davenport,  98  lU.  305; 
Wadleigh  v.  Gilman,  12  Me.  403 ;  Salem  v.  Maynea,  123  Mass. 
872 ;  Troy  v.  Winters,  4  Thomp.  &  0.  256 ;  McKibbin  v.  Ft. 
Smith,  35  Ark.  352 ;  Klingler  v.  Bickel,  117  Penn.  St  826 ;  11 
AtL  Bep'r,  555.     In  addition  to  the  power  thus  poaseesed,  clanse 
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33  of  section  3t08,  Revised  Statutes  1881,  enamerating  the  pow- 
en  cooferTed  upon  cities,  confers  express  autliority  to  eatabliBh 
fire  limits,  and  prerent  the  erection  of  wooden  baildings  in  snch 
parts  of  the  city  ae  the  common  council  maj  determine.  The 
statutory  authority  is  still  further  extended  by  clause  5  of  the 
same  section,  and  by  section  3155,  known  as  the  "  general  wel- 
fare "  clause.  Counsel  for  appellees  insist,  howover,  that  the  enact- 
ment of  the  statntes  in  question  served  as  a  limitation  upon  the 
powers  of  the  city;  that  the  powers  therein  enumerated,  and 
more,  belonged  to  the  city  at  common  law ;  and  that,  by  the 
statutory  enumeration  of  certain  apec-itic  powers,  all  others  not 
thus  ennmerated  are  excluded.  Expreaaio  unhia,  eat  exdtttio 
alierius,  has  no  application.  The  statuto,  in  so  far  as  it  enumer- 
ates common-law  powers  previously  poaeeesed  by  the  municipality, 
is  merely  declaratory  of  the  common  law.  But,  while  it  ia  do 
doubt  competent  for  the  legislature,  in  creatingsucb  corporations, 
to  deprive  them  of  all  common-law  police  power,  and  enact  that 
they  shall  possess  and  exercise  snch  only  as  are  conferred  by  stat- 
ute, such  intention  of  the  le^slature  will  not  be  inferred  simply 
because  some  of  the  common-lav  powers  are  enumerated,  while 
no  mention  is  made  of  others.  In  the  exercise  of  these  powers, 
they  may  not  only  prescribe  where  wooden  buildings  may  and 
where  they  may  not  be  erected,  but  they  may  undoubtedly  ex- 
ercise s  reasonable  control  over  the  making  of  repairs  on  all  build- 
ings, whether  of  wood  or  not,  and  may  prevent  the  use  of  inflam- 
mable or  otherwise  dangerous  material  in  making  such  repairs. 
It  can  hardly  be  doubted  that  if  the  owner  of  a  building  proposed 
to  make  repairs  or  additions  to  it  of  such  material,  or  in  such 
manner,  as  to  seriously  menace  the  public  safety  or  to  greatly  en- 
danger  adjacent  property,  the  city  authorities  have  ample  power 
to  interfere,  and  prevent  the  making  of  such  repairs  or  additions. 
City  Council  v.  Louisville,  etc.,  R.  Co.,  84  Ala.  127 ;  4  Sooth. 
Bep'r,  626 ;  King  v.  Davenport,  98  HI.  305.  They  also  have  full 
power  to  abate  nuisances,  and  may,  if  neoeesaiy,  remove  or  com- 
pel the  removal  of  buildings  which  have  for  any  canse  become 
nuisances,  by  getting  in  such  condition  that  they  greatly  endanger 
the  public  health  or  safety,  or  the  safety  of  adjacent  property, 
provided  the  danger  inheres  in  the  building,  and  not  simply  in 
the  use  to  which  the  building  is  pnt. 


idbyCoOglC 


82  PiEBX  Nat.  Bank  of  Mt,  Vebkoit  t.  Sarlib. 

H««,  sIbo,  altbongh  the  etatate  gives  ample  aathority,  they 
have,  without  atatatorj  authority,  ample  power  at  common  lav 
to  eaofie  the  abatement  of  the  nuisance ;  and,  if  it  cannot  be 
otherwise  abated,  they  may  destroy  the  thing  which  oonstitnUe 
or  creates  it.  Saumgartner  v.  Hasty,  unpra,  and  anthoritiee 
cited.  They  may  also  remove,  or  compel  the  removal  of,  wooden 
buildings  erected  in  violation  of  a  valid  ordinauco ;  not,  necessarily, 
because  the  bnilding  thus  erected  is  a  nnisance,  bat  becanee  its 
erection  was  in  violation  and  defiance  of  the  law,  and  its  owoer 
cannot  complain  when  the  law  is  vindicated  by  its  removal. 

If  it  were  poaeible  to  so  prepare  wood  that  it  would  be  abso- 
lutely non-inflammable,  and  that  a  building  erected  of  it  would  be 
fire-proof  and  safer  than  one  erected  in  the  ordinary  way,  of  stono 
or  brick,  a  building  tlius  erected  of  wood,  in  violation  of  a  valid 
ordinance  enacted  under  clause  83  of  section  S106,  supra,  forbid- 
ding saeh  erection,  would  be  as  much  subject  to  removal  or  de- 
struction by  the  authorities  as  if  it  were  constructed  of  wood  not 
thus  prepared.  It  is  manifest,  therefore,  that  the  right  to  remove 
or  destroy  the  bnilding  thus  erected  in  violation  of  an  ordinance 
does  not  grow  out  of  the  fact  that  it  is  a  nuisance  ;  as  a  building 
made  oat  of  snch  material,  if  otherwise  sbillfally  and  properly 
constmcted,  would  be  as  safe  or  safer  than  one  built  in  the  ordi- 
nary way,  of  stone  and  brick,  and  could  not  be  a  nuisance.  As  is 
said  in  Baumgartoer  v.  Hasty,  supra :  "  A  municipal  corporation 
has  no  power  to  treat  a  thing  as  a  nuisance  which  cannot  be  one." 
See,  also,  Wood.  Noie.  833 ;  Tatea  v.  Milwaukee,  10  Wall.  497 ; 
In  re  Jacobs,  98  N.  T.  98.  The  power  in  such  case  to  compel 
the  removal  of  the  bnilding  grows  solely  out  of  the  fact  that  its 
erection  was  in  violation  of  the  ordinance.  The  discovery  of  a 
process  by  which  wood  could  be  made  non-iuflammable,  and  in  all 
respects  as  safe  to  be  nsed  in  the  construction  of  buildings  as  stone 
or  brick  or  iron,  would  end  the  common-law  power  of  the  city  to 
prohibit  the  erection  of  wooden  buildings,  or  its  power  nnderthe 
general  welfare  clause,  while  under  the  statute  that  power  would 
ftill  exist  simply  because  the  material  was  wood,  and  not  at  all 
hecanse  it  was  dangerous.  So  with  the  power  to  remove  build- 
ings already  erected.  There  is  no  express  legislation  on  the  snb- 
ioct,  and  such  power  as  the  city  has  are  its  common-law  powen, 
reinforced  by  the  general  welfare  clause  of  the  statute.    As  above 
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shown,  a  building  erected  io  violution  of  a  valid  ordiuanoe  may 
be  removed  without  reference  to  ite  character ;  bnt  with  this  ex- 
ception—  cities  can  only  condemn  as  nuisances  and  compel  the 
Femoval  of  bnildings  which  are  in  themeelvee  for  some  reason  dan- 
gerous or  hurtful. 

The  author  of  a  valuable  work  on  the  law  of  nuisaDces  states 
the  law  as  follows :  "  The  power  to  abate  nuiaancee  does  not  war- 
rant the  destmction  of  valuable  property  which  was  lawfully 
erected,  or  any  thing  which  was  erected  hy  lawful  antliority.  It 
would,  indeed,  be  a  dangerous  power  to  repose  in  municipal  cor- 
porations to  permit  them  to  declare,  hy  ordinance  or  otherwise, 
any  thing  a  nuisance  which  the  caprice  or  interest  of  those  having 
control  of  its  government  might  see  lit  to  outlaw,  without  being 
responsible  for  all  the  consequences ;  and,  even  if  such  power  is 
expressly  given  by  the  legislature,  it  is  utterly  inoperative  aud 
void,  onleestbe  thing  isin  fact  annisance,  or  was  created  or  erected 
after  the  paasage  of  the  ordinance,  and  is  in  defiance  of  it."  Wood 
Knis.  S28.  See,  also,  the  opinion  of  Justice  Miller  in  Yates  v. 
Uilwankee,  10  "Wall.  497.  This  may  serve  to  indicate  the  scope  of 
the  common-law  powers  of  the  city  in  this  direction,  and  the  ad- 
ditional powers  given  by  the  statute.  At  common  law,  they  are 
only  authorized  to  interfere  with  the  erection  or  repair  of  build- 
ings far  enough  to  prevent  the  doing  of  that  which  from  its  nature 
would  have  a  tendency  to  create  or  enhance  danger. 

There  is  in  this  state  no  statute  purporting  to  give  to  cities  any 
power  to  prevent  the  repair  of  wooden  buildings.  If  they  have 
Boch  power,  it  is  derived  either  from  the  general  welfare  clanse  or 
it  is  au  incident  of  their  common-law  police  power.  The  section 
of  ordinance  in  question,  if  valid,  absolutely  prohibits  the  alter- 
ing or  repairing  of  all  frame  or  wooden  buildings  within  the 
fire  limits,  in  all  cases  where  the  coat  of  altering  or  repairing  will 
equal  or  exceed  |300.  It  makes  no  difference  what  material  is  to 
he  used  in  making  the  repairs,  or  what  the  effect  may  be  on  the 
building.  Repairing  with  fire-proof  material  is  equally  prohibited 
with  repairs  from  dangerous  and  infiammable  material.  A  repair 
which  would  tend  to  diminish  danger  falls  under  the  ban  equally 
with  those  the  jtendency  of  which  would  inevitably  increase  it.  It 
makes  no  difference  whether  the  building  was  erected  before  or 
after  the  establishment  of  fire  limits,  or  what  its  value  ia.    Its 
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valne  ma/  be  tridin];.  It  may  be  a  mere  wreck  or  rcmnaDt, 
whicb  $300  wonld  practicably  rebuild,  or  it  may  be  valuable, 
worth  many  thousands  of  dollars,  and  the  cost  of  the  repairs,  al- 
tliongh  $300  or  more,  relatively  insignificant.  It  may  also  be 
that  oo  other  building  is  near  it  to  be  affected  or  endangered.  As 
we  have  heretofore  said,  we  do  not  doobt  that  cities  may  exercise 
a  reasonable  control  over  the  malting  of  repairs  of  bnildings,  and 
may  prevent  alterations  and  repairs  which  would  create  nnieauces. 
This  they  can  do,  even  in  the  absence  of  statutory  authority,  in 
the  exercise  of  the  police  power.  And,  where  fire  limits  are 
established,  they  may  doubtless  prevent  the  repair  of  a  wooden 
building  within  such  limit,  when  to  repair  would  practically  be  to 
rebuild,  whether  aacb  repairs  would  create  a  nuisance  or  not. 
They  cannot,  liowever,  at  least  without  express  statutory  antlior- 
ity,  enforce  a  general,  sweeping  prohibition  of  all  repairs. 
Whether  a  statute  attempting  to  confer  such  power  would  be 
constitutional  we  need  not,  of  coarse,  decide  in  this  case ;  but  a 
consideration  of  some  of  the  possible  effects  of  such  an  ordinance 
may  well  surest  a  query  of  that  character. 

To  repair  a  building  means  simply  to  restore  it  to  a  sound 
condition.  The  natural  and  probable  effect  of  repairing,  if  care- 
fully done,  would  be  to  diminish  danger,  instead  of  to  increase  it. 
Certainly,  a  building  so  much  injured  or  otherwise  oat  of  repair 
as  to  require  $300  to  repair  it  is  more  likely  to  endanger  the  pub- 
lic and  surrounding  property  than  if  put  in  proper  repair.  If 
it  is  lawful  to  maintain  it  without  repairs,  how  can  the  police 
power  afford  any  jnstifleation  for  a  refusal  to  allow  its  owner  to 
remedy  the  effects  of  accident  or  decay,  and  restore  it  to  a  sound 
condition  ?  To  hold  that  this  was  a  proper  exercise  of  the  police 
power  would  be  to  pervert  entirely  the  use  of  that  power,  whidi 
is  designed  to  protect  society,  and  prevent  the  doing  of  things 
inimical  to  its  well-being.  Such  an  ordinance  might  in  many 
cases  compel  the  owner  of  valuable  property  to  stand  by  and  allov 
it  to  become  valnelese  and  a  nuisance  without  the  power  to  pre- 
vent it.  The  accidental  destruction  or  removal  of  a  roof  which  it 
would  cost  $800  to  replace  might  thus  reduce  valuable  property 
to  the  condition  of  a  mere  heap  of  material.  It  is  not  simply  a 
restr^nt  on  a  noxious  or  improper  use  of  property  by  its  owner, 
but  pTohibitB  him  doiug  that  which  alone  will  in  many  cases  save 
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his  property  from  becoming  a  noxious  aod  daogerooa  thing.  In- 
Btead  of  reetraining  liim  from  so  Dsing  it  as  to  make  it  pernictons 
to  hie  Deiglibors,  it  wonld  compel  him  by  inaction  to  allow  it  to 
become  and  remain  so.  It  miglit  nnqneetionably,  in  many  cases, 
amonnt  to  a  takingof  the  property  of  the  citizen  without  due 
process  of  law,  aiid  without  the  sanction  of  that  overriding  neces- 
sity by  virtue  of  which  at  times  the  rights  of  the  individual  may 
he  sacrificed  for  the  pnblic  good. 

In  re  Jacobs,  98  N.  V.  OS,  Justice  Earl,  speaking  for  the  court, 
says :  "  The  constitntional  guaranty  that  no  person  shall  he  de- 
prived of  his  property  without  due  process  of  law  may  be  violated 
withoat  the  physical  taking  of  property  for  public  or  private  use. 
Property  may  be  destroyed,  or  its  value  may  be  annihilated  ;  it  ie 
owned  and  kept  for  some  useful  purpose,  and  it  has  no  value  nn- 
les3  it  can  be  used.  Its  capability  for  enjoyment  and  adaptability 
tu  some  use  are  essential  characteristics  and  attributes,  without 
wUicli  property  cannot  he  conceived  ;  and  hence  any  law  which 
destroys  its  value,  or  takes  away  any  of  its  essential  attributes, 
deprives  tlie  owner  of  his  property.  The  constitutional  guaranty 
would  be  of  little  wortli  if  the  legislature  could,  without  cojitpen- 
■ation,  destroy  property  or  its  value,  deprive  the  owner  of  its  use, 
deny  lilm  the  right  to  live  in  his  own  house,  or  to  work  at  any 
lawful  iiade  therein."  In  Pnmpelly  v.  Green  Bay  Co.,  13  Wall. 
16C-177,  Miller,  J.,  says:  "There  may  be  snch  serious  interrup- 
tion to  tlie  common  and  necessary  use  of  property  as  will  be 
equivalent  to  a  taking,  within  the  meaning  of  the  constitution. 
*  *  *  fiat  the  claim  is  made  that  the  legislature  could  pass 
this  act  in  the  exercise  of  the  police  power  which  every  sovereign 
Etate  possesses.  That  power  is  very  broad  and  comprehensive, 
and  ie  exercised  to  promote  the  hoalth,  comfort,  safety  and  welfare 
of  eocicty.  Its  exercise  in  extreme  cases  is  frequently  justified  by 
the  maxim,  salaa popidi  auprema  lex  eat.  It  is  need  to  regulate 
the  use  of  property  by  enforcing  the  maxim,  tie  uiere  tw>  ut 
alienum  non  Usdat.  Under  it  the  condnct  of  an  individual  and 
the  use  of  property  may  be  regulated  so  as  to  interfere  to  some 
extent  with  the  freedom  of  the  one  and  the  enjoyment  of  the 
other  and,  in  cases  of  great  emergency,  engendering  overruling 
necessity,  property  may  be  taken  or  destroyed  without  compensa- 
tion and  without  what  is  commonly  called  '  due  process  of  law.' 
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The  limit  of  the  power  cannot  be  accor&tel;  defined,  and  tlie 
conrta  have  not  been  able  or  willing  definitely  to  circnmscribe  It. 
Bnt  the  power,  however  broad  and  extensive,  is  not  above  the 
conatitatioQ.  When  it  spealu  its  voiue  must  he  heeded.  It  f  ur- 
nUhes  tlio  supreme  law,  the  guide  for  the  conduct  of  legialators, 
judges  and  private  persons,  and,  so  far  as  it  impuBL-a  restraints,  the 
police  power  mnst  be  exercised  in  subordiiiatiun  thereto,"  In 
Potter's  Dwarne  on  Statntes,  4S8,  it  ia  said  that  "  the  hmit  to  the 
exercise  of  tlie  police  ]>ower  uan  only  be  this :  the  legislation  must 
have  reference  to  tlie  comfort,  the  safety  or  the  welfare  of  society." 
Ill  Watertown  v.  Mayo,  109  Mass.  815-319,  Colt,  J., says:  "The 
law  will  not  allow  rights  of  property  to  be  int^adcd  under  the 
guise  of  a  police  regulation  for  the  preservation  of  health  or  pro- 
tection against  a  threatened  nuisance."  In  the  Slaugliter-Honae 
Cases,  16  Wall.  86-87,  Field,  J.,  says :  "  Under  the  pretense  of 
prescribing  a  police  regnlation,  the  state  cannot  be  permitted  to 
encroach  upon  any  of  the  just  rights  of  the  citizen  which  the  con- 
stitution intended  to  secure  against  abridgment."  In  Coe  v. 
St-hultz,  47  Barb.  64,  a  learned  judge,  speaking  of  the  constitu- 
tional Hmitations  upon  the  police  power,  says :  "  I  am  not  willing 
to  concede  that  the  legislature  can  constitutionally  declare  an  act 
or  thing  to  be  a  common  nuisance  which  palpably,  according  to 
our  present  experience  or  information,  is  not  and  cannot  be  under 
any  circumstances  a  common  nnisance,  by  the  common-law  defi- 
nitions or  common-law  decisions."  *  *  •  Under  the  mere 
guise  of  police  regulation,  personal  rights  and  private  property 
cannot  he  arbitrarily  invaded,  and  the  determination  of  the  legis- 
latare  is  not  tinal  or  conclusive. 

The  author  of  Tiedeman's  Limitations  of  Police  Power  says: 
"§  122.  «  *  *  An  arbitrary  interference  by  the  govern- 
ment, or  by  its  authority,  with  the  reasonable  enjoyment  of  pri- 
vate lands,  is  a  taking  of  private  property  without  dne  proeess 
of  law.  which  Is  inhibited  by  the  constitution.  *  *  •  One 
can  lawfully  make  use  of  his  property  only  in  snch  a  manner  as 
that  he  will  not  injure  another.  Any  nse  of  one's  land  to  the 
hnrt  or  annoyance  of  another  is  a  nuisance  and  may  be  prohibited. 
*  *  *  §  122a.  »  *  *  But  the  police  power  of  the  l^ala- 
ture,  in  reference  to  the  prohibition  of  nuisances,  is  limited  to  the 
prohibition  or  regulation  of  those  acts  which  injure  or  otherwise 
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interfere  witli  the  rights  of  others.  The  legiBlatnre  caaoot  pro- 
hibit a  Dse  of  lairds  which  works  no  hart  or  annoyance  to  the 
neighbors  or  to  adjoining  property.  The  injurions  effect  of  the 
nse  of  the  land  fnrnishea  the  justification  for  the  interference  of 
the  l^ialatnre.  The  legielatiTe  prohibition  or  regalatioo  of  the 
nse  aad  enjoyment  of  one's  private  property  in  Und  is  in  violatioD 
of  conatitntional  principles,  which  is  not  confined  to  the  preven- 
tion of  a  nnisanee.  A  certain  nee  of  lands,  banuloes  in  itself, 
does  not  becomu  a  uniaance  because  the  legislature  has  declared  it 
to  be  BO."  This  anthor  also  tersely  and  correctly  states  the  fall 
scope  of  restrictive  regnlations,  when  coofioed  within  their  proper 
limits,  substantially  as  follows:  "  To  compel  every  one  to  Bo  nee 
his  own,  and  so  conduct  himself,  as  not  to  injore  others,  or  infringe 
upon  their  rights." 

Tried  by  these  tests,  the  second  sectioa  of  ordinance  in  qnes- 
^on,  in  BO  far  as  it  relates  to  the  repair  of  wooden  buildings,  Ib 
clearly  invalid.  It  arbitrarily  attempts  to  take  from  the  owner  of 
property  all  power  to  make  repairs  necessary  for  its  preservation, 
or  necessary  for  its  enjoyment,  regardless  of  the  effect  which  snch 
repairs  may  have  npon  the  pnblic,  upon  adjacent  property,  or  npon 
^e  rights  of  others,  and  appliee  with  equal  force  to  buildings  de< 
tached  and  remote  from  all  others  as  to  those  in  imVnediate  prox- 
imity to  others,  and  not  only  to  repairs  which  wonld  tend  to 
create  danger,  bnt  also  to  those  which  would  serve  to  remove  or 
diminish  it.  It  will  not  be  contended  by  any  one  that  tbe  estab- 
lishment of  fire  limits  will  justify  the  condemnation  and  removal 
of  wooden  bnildings  previously  constmcted,  simply  becanee  they 
are  wooden  baildioge.  Before  their  deatrnction  or  compulsory  re- 
moval can  be  jnstified,  they  mnet  become  nuisances.  Yet  this  or- 
dinancc,  by  forbidding  repairs,  wonld  accomplish  by  indirectioa 
what  conld  not  be  done  directly.  It  would  first  compel  the  owner 
to  allow  it  to  become  and  remain  a  nnisanee,  and  then  punish  him 
for  eo  doing  by  destroying  or  removing  his  property.  We  have 
not  been  able  to  find  an  anthority  anywhere  which  would  sustain 
appellants'  position  in  this  case.  The  case  of  Brady  v.  Insurance 
Co.,  II  Mich.  425,  cited  by  them,  holds  that  under  the  charter  of 
the  city  of  Detroit,  which  expressly  anthorized  tlie  enactment  of 
an  ordinance  forbidding  repairs  to  wooden  buildtugs,  an  ordinance 
which  forbade  such  repairs  without  the  consent  of  the  common 
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council  was  valid.  That  case  in  two  essential  particulars  differed 
from  the  case  at  bar:  (1)  The  charter  gave  express  authority  to 
enact  the  ordinance;  and,  (2)  the  ordinance  then  in  question  was 
not  prohibitory,  but  allowed  repairs  when  consent  was  first  obtained 
of  the  common  council  The  opinion  was  by  a  divided  court, 
Campbell,  J.,  filing  a  strong  dissenting  opinion,  holding  the  ordi- 
nance invalid  as  applied  to  a  building  ereet&d  before  its  eaact- 
ment,  notwithstanding  the  cliarter. 

The  case  of  King  v.  Davenport,  98  III.  305,  was  also  a  case 
wliere  the  charter  of  the  city  of  Jacksonville  conferred  express 
authority,  and  the  ordinance  in  qnestion  only  forbade  the  build- 
ing or  repairing  of  baildings  within  the  fire  limits  with  other 
than  fire-proof  material.  A  party  removed  an  old  shingle  roof 
from  her  building,  and  replaced  it  with  a  new  shingle  roof.  Fail- 
ing to  remove  it  npon  notice,  the  city  marshal  removed  it.  It 
was  held  that  under  the  express  authority  conferred  by  the  char- 
ter, the  ordinance  was  valid.  The  ordinance  in  that  case,  instead 
of  prohibiting  repairs,  simply  prescribed  the  material  that  might 
be  used  in  making  repairs.  These  two  caaee  are  the  only  ones 
cited  by  the  appellants  upon  the  question  of  the  right  to  prohibit 
repairs,  although  many  others  are  cited  upon  the  general  power 
of  the  city  in  the  establishment  of  fire  limits,  and  their  power  to 
prohibit  the  erection  of  buildings.  Other  authorities  bearing 
npon  the  riffht  to  prohibit  or  to  regulate  repairs  are  as  follows : 
Horr  &  Beamis  on  Municipal  Police  Ordinance  (page  214),  says : 
"  The  making  of  ordinary  repairs  to  existing  buildings  cannot  be 
prohibited.  Reshingling  a  building,  for  instance,  is  an  ordinary 
repair."  See,  also,  to  the  same  effect,  Bt^aa  v.  Howard,  4  Ont. 
377 ;  Brown  v.  Hnnn,  27  Conn.  332  ;  Stewart  v. Com.,  10  Watts, 
307.  The  case  of  Ex  parte  Fiske,  72  Cal.  125 ;  13  Pac.  Rep'r, 
310,  was  a  case  where  an  ordinance  prohibited  the  alteration  or 
repairof  wooden  buildings  within  the  fire  limits  without  permissioD 
in  writing  from  the  fire-wardens.  The  court  discussefi  at  some 
length  the  provision  tliat  certain  officers  may  grant  permission  to 
make  repairs,  and  says:  "It  is  clear,  however,  that  a  literal 
compliance  with  a  regulation  prohibiting  the  repairing  of  a  wooden 
building  might  work  in  some  instances,  useless  hardships.  The 
repair  of  a  leaking  roof  or  broken  window  would  be  necessary  to 
the  comfort  and  health  of  a  family,  without  enhancing  the  danger 
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which  the  framers  of  the  ordin&nce  sought  tu  guard  against,  and 
repaiTB  of  a  more  ezteusiTo  character  might  be  made  to  particular 
hoQBes,  standing  in  particolar  localities,  without  increaBing  the 
fire  riaka.  And  it  is  equally  clear  that  no  general  rule  could  be 
established  beforehand  that  would  meet  the  emergencicea  of  in- 
dividual  cases.  Therefore,  the  power  to  give  relief  in  particular 
inetancee  ia  conferred  on  certain  officers ;  aud  it  is  not  to  be  pre- 
Bumed  that  they  will  exercise  it  wantonly  or  for  purposes  of  profit 
or  oppression."  The  court  concludes  that  the  conferring  of  the 
discretionary  power  on  the  fire-wardens  was  valid,  and  sustained 
the  ordinance.  The  case  of  City  Council  v.  Louisville,  etc.,  R. 
Co.,  84  Ala.  127 ;  i  Soath.  Rep'r,  626,  was  a  case  where  an  or< 
dinance  prohibited  repairing  the  roof  of  buildings  within  the  fire 
limits  with  wood  or  other  iDfimuinable  material.  Like  King  v. 
Davenport,  supra,  it  did  not  proliibit  making  repairs,  but  forbade 
the  use  of  cert^n  material  iu  making  them. 

In  State  v.  Schuchardt,  42  La.  Ann.  49 ;  7  South.  Rep'r,  67,  it 
is  held  that  a  legislative  mandate,  antliortzing  a  municipal  cor- 
poration to  prevent  the  reconstruction  in  wuod  of  old  buildinga 
within  certain  limits,  does  not  include  the  mandate  to  prevent 
the  repairing  with  shingles  the  roofs  of  buildings  originally  cov- 
ered with  shingles.  It  will  be  observed,  on  examining  these  cases, 
with  others  tliat  more  or  less  directly  bear  upon  the  ques- 
tion involved,  that  there  is  wide  diversity  in  the  interpreta- 
tiuD  given  to  the  law  in  the  difierent  courts.  Some  go  so  far 
as  to  deny  the  power  to  interfere  at  all  with  the  making  of 
ordinary  repairs.  The  weight  of  authority,  however,  is  clearly 
with  those  eanses  which  recognize  the  power  of  municipal  cor- 
porations to  regnlate  the  miking  of  repairs  to  buildings,  and  treat 
it  as  a  legitimate  exercise  of  tlie  police  power ;  but  none  of  them 
go  to  the  extent  of  siiBtaining  the  power  of  absolutely  pi-ohibiting 
repairs,  as  is  sought  to  be  done  in  this  case.  The  complaint  con- 
tains no  averment  showing  the  value  of  the  bnilding  proposed  to 
be  repaired.  It  ia  possible  that  the  part  remaining  wilt  be  of 
email  value,  and  that  this  is  a  case  where  to  repair  will  mean  a 
Bubetantial  rebuilding  of  a  strnctnre.  If  so.  however,  it  would 
have  been  easy  to  show  saeb  fact  by  special  averment.  As  it  is, 
we  are  nnable  to  say  from  any  averment  of  the  complaint  that  the 
proposed  repairs,  costing  |300  or  more,  may  not  be  very  small 
VOL.  v.— 12 
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compared  with  the  value  of  that  portion  of  the  building  which 
remaioB,  and  that  to  restore  or  rebuild  it  maj  not  be  to  preBerre 
Tftlnable  property,  and  to  prevent,  instead  of  create,  a  noisaDce. 
In  our  opinion,  the  circuit  court  did  not  err  in  BUBtaining  the  de- 
murrer to  tlio  complaint.    Judgment  affirmed,  with  costs.* 

1.  Municipal  oorporatioiu  —  vtdldltf  of  ordlnanoai  •atkbUsUng'  fir« 
limits. —  Ordinanees  MUbliahiDg  fire  limits  snd  proliiblting  tbe  erectloa  or  re- 
pair of  iTooden  balldlDgs,  if  otlieririsn  vftUd,  are  Dot  void  an  a  taking  of  prop, 
ertj  without  compenaallon,  or  as  an  qd  warrantable  interferance  with  propsrl?. 
Ex  parts  Usher.  TO  Cal.  135;  King  v.  Davenport,  98  lU.  805;  LouliviUe  t. 
Webster,  lOB  lU.  414;  BaumKarteu  t.  Hafil;,  100  lad.  075:  Wadlel«h  r.  Oil- 
man, 12  Me.  40S:  B»d7  t.  North  Western  Ins.  Co.,  II  Mich.  439;  EUngler  t. 
Blckel.  1 17  Peon.  8t.  336;  Kno«ville  *.  Bird,  13  Lea,  121. 

2.  Jurisdiction  of  aqnlty  to  enjoin  snfoEoemant  of  penal  oidlnanoas. — 
Tlie  general  rule  npou  this  sabject  la  thus  stated  in  a  recent  decisiau:  "  When 
ordinances  have  been  enacted  bj  tbe  proper  autbority,  a  court  of  equitj  will 
not  interfere,  by  injunction,  to  restrain  their  enforcement  la  the  appropriate 
coarta,  upon  tbe  ground  that  such  ordlnancea  are  alleged  to  be  illegal,  or  be- 
cause of  the  alleged  innocence  of  the  party  oharged.  Nor  will  that  ooart  en- 
Join  such  proceedings  under  the  ordinance  for  tbe  purpose  of  determining  the 
Taliditj  of  the  ordinance  in  a  court  of  law,  when,  as  In  tbls  case,  the  defendant 
has  an  adequate  remedy  at  law."  Poyer  t.  Village  of  Des  Plalnea,  138111.  Ill; 
B.  C,  30  1)1.  App.  SO.  This  view  !■  mpported  bj  tbe  following  caaofl:  Burnett 
r.  Craig,  DO  Aht.  135;  Moses  v.  Mayor,  etc,  53  Ala.  198;  Medical  lusdtnte  T. 
Hot  SprinKS,  34  Ark.  599;  Pierce  v.  City  of  Little  Rock,  39  Ark.  41S;  Phillipe 
V.  ijtone  Mountain,  61  Ga.  386;  Garriaon  t.  City  of  AtlanU.  68  On.  64;  Yates 
v.  Village  of  Batavla,  79  111.  500;  Ramlltoa  v.  Stewart,  60  111.  380;  DeTran  t. 
First  Mnnlolpality,  4  La  Ann.  11;  Levy  t.  City  of  BhreTeport,  27  La.  Aon. 
630 ;  West  v.  Mayor,  etc.,  10  PiOge,  5S9 ;  Davis  t.  American  Society,  7S  N.  T. 
863;  B.  C. ,  2  Daly,  81 ;  Cohen  v.  Commisatoaers  of  Soldboro,  77  N-  C.  3;  Oaert- 
oer  T.  Fond  dii  Lac,  34  Wis.  497  ;  Torpedo  Co.  t.  aareodon,  19  Fed  Bep'r,  331. 

The  following  caaea  are  more  or  less  opposed  to  the  general  rule  above 
stated  :  R^lroad  Co.  v.  Mayor,  etc.,  54  N.  Y.  159 ;  Ward  t.  Brooklyn,  14  Barb. 
435 ;  Mayor  t.  Radeke,  49  Md.  317 ;  Page's  Case,  84  Hd.  664 ;  Shlnkle  *.  Cov- 
ington, 88  Ey.  420. 


GsBUAH  Ikb.  Co.  v.  Faibbabx. 

(Supreme  Court  of  Kabraaka,  Sept.  IS,  Utl.) 

1.  E^B  INBUBANCE.      CoirumOK  Aa&INBT  ihcdicbiujicks.     DmsiBiLm 

OF  C0TS1IA.NTB.     Where  an  lueurancn  policy  covers  a  dwelling  and   different 

clfl.<u)ea  of  personal  property,  deacrlbing  them  separately,  and  s|ieciSea  distinct 

and  separate  amoanta  on  the  dwelling  and  each  kind  of  peraooalty,  the  ezeco- 

•Beport«dln»N.  B.  Bep'r,  iM. 
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tioD  ol  a  mortgage  on  th«  real  ««tate,  la  violation  of  a  eoDdition  againat  laba^- 
qnenl  ioEambnuiceB  on  *aj  of  the  property  iDBnied,  la  no  defeuM  %o  an  action 
for  the  loM  of  the  peraooalty. 

2.  When  a  poUcj  is  taken  oat  on  diffsreut  cUhbss  of  personal  proportj  for 
wpatate  ai^d  distinct  amoDnta,  the  vioUtlon  of  a  cooditloD  of  the  policy  against 
Incambiances,  bj  the  exacutton  of  a  chattel  inortgags  on  one  clan  of  prupertj, 
will  uoi  preelode  a  recover;  npon  the  policy  for  the  destruction  of  the  prop- 
erty of  another  kind,  not  incambttred. 

3.  LiifiTATtONS  IN  POLICY.  "  Six  MONTHS  AFTBRLOBi."  Where  a  policy  of 
Inearance  reqairae  pToots  to  be  furniahsd  within  thirty  dayg,  and  the  action  to 
be  commenced  within  six  months  after  the  lose,  and  it  is  fnrther  proTlded  that 
the  compaoy  will  pay  the  loM  ninety  dayi  after  tbe  notice  and  due  and  satis- 
factory proofs  of  the  same  ghall  have  been  made  by  the  assared  and  received 
at  the  company's  Lome  office,  held,  that  ihe  cause  of  action  did  not  accrae  be- 
fore tbe  espirstion  of  niaety  days  after  proofs  of  loaa  are  receirsd  ;  and  an 
action  bronght  on  the  policy  within  alx  months  from  that  time  Is  not  barred. 

4.  PBOon  OF  LOsa.  In  an  action  npon  a  policy,  which  provldee  that  th* 
liunred  shoold  furnisli  proofs  of  loss  within  a  speclBed  time  after  the  loss  oc- 
curred. It  is  necessary  for  the  plalutifto  prove  upon  the  trial  that  tbe  proofs 
Ware  made,  or  that  the  same  were  waived  by  the  company. 

ERROR  to  district  coort,  Adams  county,  ChtsliD,  judge.  Action 
on  an  insurance  policy  b;  Loren  Fairbaok  against  the  Ger- 
man InearaiicS  Corapan;.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

Jos.  R.  Wash  and  Adatna,  ZanHng  dk  Scott  for  plaintiff  in 
wror.     Ghas.  KHhum  and  Chas.  H.  Tanner  for  defendant  in 


NoBVAL,  J.  This  is  a  suit  upon  a  policy  of  insurance  against 
loss  or  damage  by  fire,  lightning,  tornado  and  wind^storms,  to  re- 
cover for  the  loss  of  a  cow  covered  by  the  policy.  There  was 
judgment  in  the  court  belov  for  the  plaintiff  in  the  sum  of  (33,50 
And  costs.  The  case,  aa  made  by  the  plaintiff,  was  that  on  the 
13th  day  of  January,  1838,  the  cow  was  violently  blown  upon  a 
barbed  wire  fence  and  killed.  There  ie  no  conflict  in  the  evi- 
dence, either  as  to  the  manner  of  the  loss  or  the  amount  of  the 
damages.  The  insnrance  company  contends  that  the  plaintiff 
wnuot  recover  becanse  he  has  violated  certain  stipalations  of  the 
policy.  The  policy  was  for  the  amonnt  of  81,150,  of  which  |450 
was  on  dwelling,  honsehnld  furniture,  beds  and  bedding,  wearing 
spparel  and  sewing-machine  ;  $300  was  on  horses  and  cattle,  not 
exceeding  $100  on  any  one  horse,  and  not  exceeding  $30  on  any 
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ooecow;  and  the  balance  of  the  risk  was  upon  other  pereODalty, 
The  policy  npoa  which  the  action  was  brought  provides,  among 
other  things,  that,  "if  there  is  or  shall  be  other  prior,  conenr- 
rent  or  sabsequent  inenrauce  (w)iether  valid  or  not)  on  said  prop- 
erty, or  any  part  thereof,  withoni  the  company's  consent  hereon ; 
or  if  Baid  buildings,  or  either  of  them,  ia  or  shall  become  vacant 
or  anoccupied,  or  if  the  hazard  shall  be  increased  in  any  way ;  or 
if  the  property,  or  any  part  thereof,  shall  be  sold,  conveyed,  in- 
cumbered by  mortgage  or  otherwise,  or  any  change  takes  place  in 
the  title,  nse,  occupation  or  poeseesioa  thereof  whatever ;  or  if 
any  foreclosure  proceedings  shall  be  commenced  ;  or  If  the  interest 
of  the  insured  in  said  property,  or  any  part  thereof,  now  is  or  shall 
become  any  other  or  less  than  aperfect  legal  title  and  ownership, 
free  from  all  lieiie  whatever,  except  as  stated  in  writing  hereon  : 
or  it' the  buildings,  or  either  of  them,  stand  on  leased  ground  or 
land  of  which  the  assured  has  not  a  perfect  title;  or  if  this  policy 
shall  be  assigned  without  the  written  consent  hereon,  then  and 
in  every  such  case  this  policy  shall  be  absolutely  void."  One  of 
the  defenses  presented  by  the  answer  is  that  the  insured,  in  vio- 
lation of  the  above  condition  of  the  policy,  after  tRe  same  was  is- 
sued, but  before  the  loss,  and  without  the  kno^vledge  and  consent 
of  the  company,  executed  and  delivered  two  mortgages  upon  the 
farm  on  which  is  sitLiated  the  dwelling  covered  by  the  policy. 
On  the  trial  the  plaintiff  in  error  offered  these  mortgages  in  evi- 
dence, which  were  excluded  by  the  court.  This  ruling  is  aseigned 
as  error. 

The  precise  question  here  presented  was  before  the  court  in  In- 
surance Co.  V.  Sohreck,  27  Neb.  527  ;  43  N.  W.  Rep'r,  840.  It 
was  there  held  that  where  an  insurance  policy  covers  a  dwelling 
and  various  classes  of  personal  property,  describing  them  sepa- 
rately, and  specifies  different  and  separate  amounts  on  tlie  dwelling 
and  each  kind  of  personalty,  the  execution  of  a  mortgage  on  the 
real  estate  in  violation  of  a  condition  against  subsequent  incum- 
brances on  any  of  the  property  insured  ia  no  defense  to  an  action 
for  the  loss  of  the  personalty  not  incumbered.  The  authorities 
cited  in  the  brief  of  the  defendant  in  error  in  that  case  sustain 
the  same  doctrine.  We  are  satisfied  with  the  reasoning  of  tlie 
opinion,  and  the  decision  is  adhered  to.  The  policy  having 
specified  separate  and  distinct  amounts  upon  the  different  snb- 
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jects  of  insniADce,  the  contract  is  severable,  and  a  breach  of  » 
coDdition  of  the  policy  against  incumbrances  could  only  affect  that 
cUss  of  property  which  was  covered  by  the  incumbrance.  The 
eiecntioQ  of  the  mortgages  upon  the  lands,  therefore,  only  avoided 
the  policy  so  far  as  it  covered  the  buildings,  and  did  not  in  any 
manner  affect  the  inaurftnce  upon  the  cattle.  The  plaintiff  in  er- 
ror, for  the  purpose  of  showing  that  the  insured  had  violatod  the 
above  provisions  of  the  policy,  offered  in  evidence  a  chattel  mort- 
gage executed  on  January  18,  1887,  by  the  defendant  in  error  to 
F.  H.Pa6eey,  administrator,  covering  several  bead  of  horses.  The 
mortgage  was  ruled  out  by  the  court,  and  an  exception  was  taken 
by  the  pluntiff  in  error.  There  is  no  clain\  that  there  bad  ever 
been  any  ineambrance,  during  the  life  of  the  policy,  upon  tlie  cow 
that  was  killed,  or  ever  upon  any  of  the  cattle  owned  by  the  in- 
sured. The  ruling  of  the  trial  conrt  is  within  the  decision  in  In- 
aanmce  Co.  v.  Schreck,  supra.  The  policy  in  diat  case,  like  the 
one  before  us,  was  not  upon  specific  personal  property.  There 
eoine  of  the  personalty  insured  had  been  mortgaged  subsequent  to 
the  execution  of  the  policy.  Chief  Justice  Reese,  in  the  opinion, 
says :  "  Had  the  contract  of  insurance  been  upon  specific  per- 
sonal property,  it  is  possible  that  the  defense  presented  would 
have  been  available.  However,  that  question  is  not  before  us. 
But  we  are  quite  clear  that  the  transfer  of  the  legal  title  to  the  in- 
snred  property,  either  by  mortgage  or  sale,  would  avoid  the  policy 
BO  far  only  as  that  particular  property  was  concerned  during  the 
time  of  the  existence  of  the  title  in  the  purchaser  or  mortgagee, 
and  to  that  extent  only  conld  the  sale  or  mortgaging  of  the  prop- 
erty onder  the  provisions  of  this  policy  be  a  sncoessful  defense." 
Ho  specific  stock  is  described  in  tlie  contract,  but  it  simply  speci- 
fies $300  OD  horses  and  cattle,  limiting  the  amoant  on  eaoh  animal. 
By  the  terms  of  the  policy,  if  the  loss  on  cattle  equaled  $300,  it  is 
perfectly  clear  that  the  insured  would  have  been  entitled  to  re- 
cover that  sum.  Had  he  sold  the  horses,  it  would  not  have  affected 
the  insurance  on  the  cattle.  The  fact  that  they  were  incumbered 
did  not  affect  or  render  lees  valuable  the  title  of 'the  insured  in 
the  cattle,  nor  was  the  risk  on  the  cattle  thereby  increased.  It  can- 
not be  snccesBfully  claimed  that  the  hazard  of  wind-storms  was  in- 
creased by  the  incumbrance  of  the  property.  There  was  no  error 
committed  in  refusing  to  allow  the  chattel  mortgage  to  be  received 


idbyCoOglC 


94  GbBHAK  Ihs.   Co.   T.   FAIBBAlfiE. 

ia  erideDce.  There  is  another  reason  why  tbo  chattel  mortgage 
was  properly  ezdaded.  The  answer  alleges  that  the  insured  ex- 
ecuted a  mortgage  "  on  Januar;  18,  1867,  to  P.  H.  Pasee;  for  the 
sum  of  $250."  The  chattel  mortgage  offered  in  ovideoce  was 
made  by  Warren  Fiurl>ank  and  Lorea  Fairbank  to  P.  H.  Faseey 
as  administrator,  and  not  to  him  in  his  individoal  capacity,  aa  al- 
leged in  the  answer.  There  was,  therefore,  a  variance  between 
the  all^^tioDs  and  the  instrument  offered,  both  as  to  the  aame  of 
the  mortga^r  and  mortgagee.  The  proofs  mast  correspood  with 
the  issues  made  by  the  pleadings. 

It  is  insisted  that  tlie  action  is  barred  by  the  terms  of  the  policy. 
It  contains  this  provision :  "  It  is  matnally  agreed  that  no  suit  or 
action  against  this  company  upon  this  policy  shall  be  sustained  in 
any  court  of  law  or  equity  unless  commenced  within  sis  mouths 
after  the  loss  or  damage  shall  occur,  and,  if  any  snit  or  action 
shall  be  commenced  after  the  expiration  of  ssid  six  months,  the 
lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evideuce 
against  the  validity  of  suoli  claim,  any  statute  pf  limitation  to  the 
contrary  notwithstanding."  The  petition  alleges,  and  the  proo& 
show,  that  the  loss  occurred  January  12, 1884.  The  snit  was  begun 
before  the  justice  of  the  peace  September  27,  1888,  or  eight 
months  and  a  half  after  the  cow  was  killed.  If  the  condition  of 
the  policy  above  quoted  stood  alone,  and  was  withio  the  contem- 
plation of  the  parties  when  the  contract  was  entered  into,  then, 
donbtless,  the  failure  of  the  plaintiff  to  commence  his  action 
within  six  months  after  the  loss  would  operate  as  a  bar  to  the  ac- 
tion. But  a  contract  of  insurance,  like  all  other  contracts,  mast 
be  construed  so  as  to  give  effect,  if  possible,  to  all  its  provisions. 
This  policy  provides  that  written  notice  of  the  lose  or  damage 
must  be  immediately  given,  snd  within  thirty  days  the  claimant 
mast  fnniish  proofs  thereof.  It  ie  also  stipulated  that  "the 
amount  of  loss  or  damage  to  be  estimated  according  to  the  actual 
cash  value  of  the  property  at  the  time  of  the  loss,  and  to  be  paid 
ninety  days  after  notice  and  due  and  satisfactory  proo&  of  the 
same  shall  have  been  made  by  the  assured  and  received  at  the 
compan/s  home  office  at  Freeport,  HI."  It  will  be  observed 
that  by  the  above  condition  of  the  policy  the  plaintiff  in  error  did 
not  become  liable  to  pay  the  loss  until  ninety  days  after  the  mak- 
ing of  the  proofs  of  loss.    The  money  was  not  dae,  and  the  holder 
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of  tlie  policy  could  not  bars  kwfallj  demanded  payment,  until 
that  time  had  elapsed.  No  salt,  therefore,  coiiM  have  been  com- 
menced prior  to  the  expiration  of  ninetv  daya  after  the  loss,  and 
it  is  well  settled  that  tho  period  of  limitation  will  not  cotniiicnce 
to  run  until  the  catiae  of  aetiou  accrues.  The  fHJriiTid  reaaotiHhJe 
interpretation  of  the  provisionB  of  tlie  ix)licy,  when  conetrueil 
together,  is  tliat  the  limitation  of  six  months  did  not  begin  tu  run 
from  tho  date  of  loss,  but  from  the  time  the  euit  could  lia^e  becD 
brought.  It  dues  not  appear  in  evidence  when  the  proofs  vmte 
made,  nor  the  fact  that  they  were  ever  furnished ;  bu  t,  aa  snit  waa 
iiistimted  within  six  months  from  the  time  it  could  have  been 
commenced,  had  proofs  been  made  on  the  day  the  loea  occurred, 
the  action  was  not  barred.  This  construction  is  well  sustained  by 
the  authorities.  Ellis  v.  Insurance  Co.,  64  Iowa,  507 ;  20  N.  W. 
Rep'r,  782;  Miller  v.  Insntance  Co.,  70  Iowa,  704;  29  N.  W. 
Rep'r,  411  ;  McConnell  v.  Association,  79  Iowa,  757;  43  N.  \V. 
Rep'r,  188 ;  Matt  v.  Association  (Iowa),  46  N.  W.  Rep'r,  857 ; 
Hay  V.  Insurance  Co.,  77  N.  Y.  241;  Killips  v,  Insnraooe  Co., 
2S  Wis.  472. 

The  remaining  ground  for  reversal  is  that  there  is  no  evidence 
that  the  plaiutiS  ever  made  proofs  of  loss.  The  petition  alleges 
that  they  were  furnished  to  the  company,  which  allegation  i^ 
denied  by  the  answer.  No  testimony  \vas  produced  on  tlie  trial 
by  either  party  on  that  branch  of  the  case.  Qai;e  likely  the 
omission  was  an  oversight  on  the  pLtrt  of  the  plaintiS.  The  |)ol- 
icy  requires  that  proof  be  made  within  thirty  days  after  the  lose, 
and  it  was  incumbent  upon  the  plaintiS  to  establish  on  the  trial 
that  this  stipulation  was  complied  with,  or  that  the  company 
waivud  the  same.  If  the  plaintiff  relies  upon  a  waiver  of  the 
provision,  it  should  be  pleaded.  For  the  failure  to  prove  on  the 
trial  that  proofs  of  loss  were  made,  the  judgment  is  reversed,  and 
tho  canse  remanded  for  further  proceedings. 

The  otlier  judges  concur.* 

FIRE  ISSCRANCE  — PROOFS  OP  LOSS. 

1.  FioonrittK  caitifioats  of  nugiitrBte  or  notaiy. —  Whera  llie  policj  ro- 

qoim  the  aaaared  to  procare  the  eenifiette  at  a  mftglBtnte  or  uoUirf,  namrest 

tlie  Are,  not  concenied  in  the  loes  or  ral&ted  to  saaared,  stating  that  he  has 

examined  the  circa mstADceB  aod  believea  ibe  loea  to  be  willioDt  fmnd,  Iha 
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condltton  is  reuontble,  Mid  miut  ba  complisd  with,  it  posilblB.    K0II7  t.  8ao 
Fire  Office,  141  PeDn.  St.  10;  31  Atl.  Rep'r,  447. 

3.  WtMn  tMUTMt  notar;  ko  employ*  of  oompany  — radual  to  certify.— 
Wbere  the  neareit  notuy  wag  in  iLe  employ  of  the  campaDy.  kud  refosed  to 
[urDiBh  a  cerUBeate  ot  actaal  loss  without  fraud,  as  raquirod  bj  the  policy, 
a.ad  the  eertlflcate  was  farnUhed  by  another  ootary,  CWil  Code  of  Califoniia, 
section  3637,  providiiig  that  the  inanrsd  should  "  furnish  leasonable  rTldenoe 
to  the  iuBurer  that  such  refuaal  was  not  induced  by  any  jnat  grounds  at  dii- 
belief  in  the  facts  necuBiiary  to  be  certlSad,"  did  Dot  require  plaintiff  to  send, 
10  the  company,  evidence  that  the  nearust  notary  wasin  their  employ.  Noone 
V.  Trausatlaotic  Ine.  Co.,  SSCal.  153;  2a  Pac.  B«p'r,  lOU. 

3.  Inolndlng  arttolss  not  belonging  to  aanired  —  fraud,—  The  fact  that  as- 
sured in  her  proofs  of  loss  IndudedsooiearticleB  that  were  not  b»T  property  did 
not  invalidate  tbe  policy,  wliere  no  fraud  was  intended,  and  she  snpposnd  the  ar- 
ticlsa  were  included  in  a  clause  of  the  policy.  Tublis  t.  Dwelliug-House  Ins. 
Co.,  84  MLch.  019;  48  S.  W.  Rep'r,  396. 

4,  Assured  bound  by  valuation  made  lu  his  proob. — Spb  Morley  v.  Lit- 
erpool  &  Londoo  &  Globe  Ins.  Co. ,  83  Mich  210 ;  48  N.  \V.  Uep'r,  503. 

B.  Waiver  ot  defects  or  delay. —  Where  proofs  of  loss  are  sent  to  an  losur- 
anc«  company  immedistely  after  a  fire,  and  are  retained  by  it  for  nearly  tin> 
months,  without  any  objection  being  made  to  ihem,  it  Is  a  question  for  tbe 
jury  whether  the  company  thereby  waived  any  defects  in  them  or  not.  Davis 
Shoe  Co.  V.  £attanning  Ins.  Co.,  138  Penn.  St.  73 ;  20  All.  Rep'r,  838.  When 
the  insurer,  in  response  to  notice  of  loss,  sent  to  the  insured  a  blank,  apparently 
dedgned  to  lie  oaed  in  making  proof  of  loea,  and  the  insured  so  used  it,  filling 
it  up  with  all  the  particulars  of  the  Iokb  of  which  tbe  bliink  admitted,  andsent 
it  to  the  insurer,  who  returned  it  without  objecting  to  its  saffielency,  tbe  In- 
surer will  be  held  to  have  waived  the  objection  that  it  was  not  itemized  wilh 
the  detail  required  by  the  policy.  Bromberg  t.  Minnvsota  Fire  Assn.,  45  Minn. 
31S;  47  N.  W,  Rep'r,  975. 

6.  Waiver  of  formal  proob.—  In  an  action  upon  an  ioflaraoce  policy,  itap- 
peaied  that  an  adjuster  of  the  company  spttnt  several  days  with  tbe  assared's 
SOD  and  agent  In  making  a  list  of  tbe  personalty  destroyed,  and  the  two  em- 
ployed a  builder  to  estimate  the  value  of  certain  buildings,  and  referred  to  an 
arbitrator  the  value  of  a  dwelling  upon  which  they  could  not  agree.  Held  that, 
if  the  adjuster's  conduct  would  induce  an  honest  belief  that  the  proofs  then 
being  made  were  all  the  company  required,  and  the  Insured  did  so  bellefe, 
the  jury  might  find  that  formal  proofs  were  waived.  Orlstock  v.  Royal  Ins. 
Co..  84  Mich.  Ifil ;  47  N.  W.  Rep'r,  549.  See.  also,  German  Ids.  Co.  v.  liny, 
2  Am.  R.  R.  &  Corp.  Rep.  459,  and  note,  p.  475. 

7.  Unreasonable  delay. — A  petltloo  on  a  Sre  policy  containing  astipulation 
that  the  assured  shall  render  a  partlcnlar  account  of  the  loss  undsr  oath,  as 
soon  as  possible  after  Its  occurrence.  Is  insnfflcient  when  It  avers  a  general 
compliance  with  all  the  conditlonsof  tbe  policy,  and  also  that  tbe  loss  ocenned 
In  August,  and  that  proof  of  it  was  furnished  In  December,  tor  such  unex- 
plained delay  Is  unreasonable,  and  not  a  compliance  with  the  policy.  Baker 
V.  German  Fire  Ins.  Co.,  134 Ind.  490  ;  34  :<.  E.  Rep'r.  1011. 

8.  Proo&  of  loM  as  evidanoe  of  value. —  The  proof  of  loss  made  to  the 
oompany  after  the  flra  la  not  erldance  of  the  value  of  the  property  ;  and,  where 
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■Dch  proof  1b  tha  only  sridanoa  of  the  nloe  of  tbe  pnipartf,  thsre  is  nothing 
forlhejarrtodMJda.  CaKade  fire,  eta,  Ina.  Co.  t.  Joania]  Pub.  Co.,  1 
W«h.  453  r  M  Pac.  Bep'r.  831, 

9.  Procfa  by  putiunhlp  —  givlnf  IndlTidnal  namM.—  WhcM  iuturanca 
Isiuued  to  a  copartDanhlp  Id  the  Snu-name,  proof  of  loo*  In  aach  name  U 
snSdeiit,  though  it  does  not  glre  tUe  name  of  anj  of  tho  partn«ra  except  one 
who  ugnsd  the  proof  with  the  flrm-oame,  and  added  thereto  bU  individual 
algnatare,  with  the  word  "  trsaa."  following  it.  Earelsen  t.  Bud  Flra  OfflM, 
188  H.  T.  5M  ;  96  S.  B.  Rep'r,  831. 


St.  Nicholas  Bank  of  New  Yokk  v.  Stats  Nat.  Bahk. 
(Court  oF  Appeals  of  NewTork,  Junei!.  INl.) 

1.  Banks  and  BANKma.  Collbctioks.  Liabujtt  of  collbctuto  bank 
FOR  PEFAULTB  OF  ITS  BUB-ASRiiTe.  A  bank  whlch  Beuda  a  draft  received 
lor  collection  to  aub^agenta  who  collect  it,  and  remit  a  draft  on  third  peraona 
for  tbe  amonnt,  which  the  bank  tbeu  eende  to  another  bank  for  collection,  la 
liable  to  tbe  owner  of  the  original  draft,  where  the  enb^geata' draft  la  not 
paid,  and  the;  in  the  meantime  l>eoonie  Inaolveat. 

2.  Deciaiok  of  anothbr  state  ab  to  the  coxhon  law  not  aiNt>nia. 
The  deci^ona  of  the  supreme  court  of  Tenoeaaee,  as  to  what  is  the  common 
law  IB  applied  to  drafta  sent  to  banka  for  collection,  are  not  blodiog  on  the 
<anrta  of  New  Tork,  even  in  actions  on  aucb  contracta  made  Id  Tenneaeee. 

8.  Ibtbrstatb  i,aw.  COLLSCnoira.  Where  a  draft  was  aent  to  a  b«nk  In 
pnraoance  of  a  general  contract  between  it  and  the  ownere,  who  reside  in  an* 
other  Btate,  that  it  ahould  collect  paper  aent  it,  for  au  agreed  compeoaation,  it 
cannot  be  held.  In  tbe  alieenee  of  anj  evidence,  that  the  contract  to  collect  tbe 
parttcalar  diaft  waa  made  In  the  atate  where  tbe  l>ank  is  aitnated. 

4.  Nor  can  tbe  contract  he  regarded  aa  aabject  to  the  law  of  that  state,  on 
the  gronnd  that  It  was  to  be  performed  there,  when  the  draft  waa  to  l>e  col. 
lected  Id  a  third  atate,  and  paid  to  the  owner  in  the  atate  of  his  realdence. 

AFFEAL  from  snpreme  conrt,  general  term,  £rst  department. 
This  action  was  brought  to  recover  the  proceeds  of  a  draft 
for  $473.57  sent  for  collection  by  the  plaintiff  to  tlie  defendant, 
and  paid  to  the  defendant's  correspondeDt«.  Tbe  trial  resulted 
in  the  direction  of  a  verdict  for  the  plaintiff  for  the  amount  de- 
manded. UpoD  appeal  to  the  general  term,  the  judgment  entered 
npon  the  verdict  wae  reversed,  and  s  new  trial  ordered.  From 
the  order  of  reversal  the  plaintiff  appealed  to  this  conrt.  There 
is  no  controversy  as  to  the  facta,  which  for  the  meet  part  were 
set  forth  in  a  etipnlstion  read  upon  the  trial.  They  may  be  snm- 
marized  as  follows:    The  plaintiff  ia  a  corporation   organized 
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under  tbe  laws  of  the  atate  of  New  York,  and  engaged  in  the 
bnunesB  of  banking  in  the  cit;  of  New  York ;  and  the  defendant 
is  a  corporation  organized  under  the  national  banking  act,  and 
doing  buBiticsa  in  the  city  of  Memphis.  For  two  years  prior  to 
the  18th  day  of  November,  1884,  the  plaintiff  had  been  aooue- 
tomed  to  send  checks,  notes  and  drafts  to  tbe  defendant  for  col- 
lection, including  snch  as  were  drawn  npon  persons  residing  at  a 
diBtance,  in  the  atate  of  Texas  and  elsewhere.  The  commercial 
paper  was  inclosed  in  letters,  consisting  of  printed  forms,  tilled 
out  by  the  insertion  in  writing  of  the  date,  the  name  of  the  de- 
fendant's cashier,  and  a  description  of  tbe  inclosare.  The  checks 
and  drafts  were  collected  by  the  defendant,  and  the  proceeds 
were  remitted  to  the  plaintiff,  less  one-fourth  of  one  per  cent,  the 
defendant's  commission,  and  the  expense  incurred  in  making  dis- 
tant collections.  On  November  10,  1884,  tbe  plaintiff  was  the 
owner  and  bolder  of  a  check  for  $473.57  dated  November  6,  1884, 
drawn  upon  the  City  National  Bank  of  Dallas,  Tex.,  by  A.  D. 
Aldridge  &  Co.,  and  payable  to  the  order  of  Uenry  Levy  &  Son. 
This  check  was-  indorsed  by  tbe  plaintiff  to  the  defendant  for 
collection,  and  was  sent  to  the  latter  in  the  tisual  course  of 
bnsioess.  The  defendant  received  the  check  on  November  13, 
1884,  and  on  that  day  indorsed  it  for  collection,  and  forwarded 
it  by  mail  to  the  firm  of  Adams  &  Leonard,  at  Dallas,  Tex. 
They  were  at  the  time,  and  had  been  for  many  years,  bankers  in 
good  standing  at  Dallas,  and  the  correBpondent«  of  the  defend- 
ant They  received  the  check  on  November  17,  1884,  and  on 
that  day  duly  presented  it  for  payment  to  the  bank  upon  which  it 
was  drawn,  and  it  was  immediately  paid,  and  the  proceeds  were 
received  by  them.  They  then  remitted  to  the  defendant  a  sight 
draft  for  tbe  amount  collected,  drawn  by  them  npon  Jemison  & 
Co.,  of  the  city  of  New  York.  This  draft  was  sent  by  tbe  de- 
fendant for  collection  to  tbe  First  National  Bank  of  New  York, 
and  on  November  34, 1884,  was  presented  to  Jemison  &  Co., 
who,  in  the  meantime,  had  suspended  payment.  The  draft  was 
aocordinglyproteeted,  and  returned  to  the  defendant.  Tbereapon 
the  defendant,  on  November  28,  1884,  mailed  the  protested  dn& 
'o  the  plaintiff,  and  the  plaintiff  refnsed  to  accept  it.  Adams  & 
Leonard  had  failed  in  business  before  the  draft  on  Jemison  &  Go. 
was  presented  for  payment     The  only  evidenoe  offered  by  tbe 
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defeadant  in  oppontion  to  theae  facts  wae  proof  of  a  dedaion  of 
the  Bupreme  vonrt  of  Tenneeeee,  in  tho  case  of  Bank  of  LonisTille 
T.  Firet  Nat  Bank  of  EooxviUe,  8  Baxt.  101,  which  will  be  re- 
ferred to  in  the  opinion. 

ChoB.  E,  Hughes  iat  appellant.  A,  Walker  Otii  for  re- 
spondent. 

Eabl,  J.  {aSter  stating  the  facts  as  abore.)  The  role  has  long 
been  establislied  in  this  state  that  a  bank  receiviug  commercial 
paper  for  collection,  in  the  absence  uf  a  special  agreement,  is  hable 
for  a  lose  occasioned  hy  the  default  of  its  correspondents  or  other 
a^^nts  selected  b;  it  to  efiect  the  collection.  Allen  v.  Bank,  22 
Wend.  215  ;  Montgomery  County  Bank  v.  Albany  City  Bank,  7 
N.  Y.  459 ;  Commercial  Bank  v.  Union  Bank,  11  N.  Y.  303 ; 
Ayranlt  v.  Pacific  Bank,  47  N.  Y.  570 ;  Naaer  v.  Bank,  116  N. 
Y.  49S  ;  22  N.  E.  Bep'r,  1077.  And  the  same  rule  prevails  in 
Boiue  of  the  other  states,  in  the  United  States  supreme  court  and 
in  England.  Titas  v.  Bank,  35  K".  J.  Law,  S88 ;  Wingate  v. 
Bank,  10  Peon.  St.  104;  Reeves  v.  Bank,  8  Ohio  St  465;  Tyson 
T.  Bank,  6  Biackf.  3iJ5;  Simpson  v.  Waldby  (Mich.),  30  N.  W. 
Bep'r,  199;  Mackersy  v.  Ramaays,  9  Clark  &  F.818.  In  saeha 
case  the  collecting  bank  assumes  the  obligation  to  collect  and  pay 
over  or  remit  tlie  money  dne  apon  the  paper,  and  tlie  agents  it 
employs  to  effect  the  collection,  whether  they  be  in  its  own  bank- 
ing-house or  at  some  distant  place,  are  its  agents,  and  in  no  sense 
the  agents  of  the  owner  of  the  paper.  Because  they  are  its  agents, 
it  is  responsible  for  their  miscoDdact,  neglect  or  other  default 
Here,  when  this  money  was  received  by  Adams  &  Leonard,  the 
dofendant'sagents,it  was,  in  law,  received  by  it,  and  it  became 
abwlntely  bound  to  pay  or  remit  the  same  to  the  plaintifE.  It  is 
di.ficiilt  to  see  Qpou  what  principle  the  defendant  could  beheld 
liable  if  Adams  &  Leonard,  its  agents,  had  carelessly  failed  to 
colect  the  draft,  or  had  collected  it,  and  then  pnrposely  misap- 
yropriated  the  proceeds  thereof,  and  yet  not  liable  for  their  failure 
to  pay  over  the  proceeds  in  consequence  of  their  nnexplained 
insolvency. 

Upon  what  principle  can  the  defendant  be  held  liable  for  one 
default  of  its  agents,  and  not  for  every  default }  That  the  inaol- 
vency  of  the  snb-agent  in  such  a  case  does  not  sMeld  the  collecting 
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Agent  from  responeibllitj  for  the  loss  has  been  decided  in  several 
eases  qaite  analogoas  to  this.  Reeves  v.  Bank,  Simpson  v. 
Waldbj,  and  Mackersy  v.  Bamsaye,  Bapra ;  and  Bradstreet  v. 
SversoD,  72  FeoD.  St.  131.  It  is  not  needful  now  to  vindicate 
the  principle  upon  which  these  cases  rest,  as  that  hag  been  suffi- 
ciently done  by  learned  judges  writing  the  opinions  therein. 
They  aro  well  supported  by  many  analogous  cases  in  other  branches 
of  the  law  and  it  is  believed  they  lay  down  the  best  and  safest 
rule  and  subserve  the  wisest  commercial  policy.  The  case  of 
Indig  V.  Bank,  80  N,  Y.  100,  is  not  opposed  to  these  views. 
There  the  defendant  received  a  note  for  cDllection  which  was  pay- 
able at  the  Bank  of  Lowvillo,  and  it  sent  the  note  directly  to  the 
bank  for  payment,  which  on  the  next  day  sent  a  draft  for  the 
amount  of  the  note  to  the  defendant,  and  failed  before  the  draft 
reached  its  destination  and  it  was  held  that  the  lose  did  not  fall 
upon  the  defendant.  That  conclusion  was  reached  by  holding 
that  the  Lowville  bank  was  not  the  agent  of  the  defendant,  but 
that  the  defendant  was  in  the  same  position  as  if  it  had  sent  the 
note  to  some  agent  and  he  had  received  the  proceeds  thereof  and 
had  tlien  bought  a  draft  on  New  York  of  the  Lowville  bank  for 
the  Amount  and  the  bank  had  then  failed  before  the  draft  was 
paid.  The  defendant  there  would  have  been  held  liable  if  the 
Lowville  bank  had  been  its  agent  for  the  collection  of  the  note. 
Brigga  v.  Bank,  89  N.  Y.  182.  After  Adams  &  Leonard  liad 
received  payment  of  the  draft,  they  drew  a  draft  upon  Jemisott 
&  Co.,  for  the  amount  and  sent  that  to  the  defendant  for  the 
purpose  of  discharging  their  obligation  to  the  defendant.  That 
draft  was  not  made  for  the  purpose  of  remitting  the  proceeds  of 
the  collection  to  the  plaintiff  and  was  not  used  by  the  defendant 
for  that  purpose.  It  sent  the  draft  to  the  first  National  Bank  of 
New  York  for  collection,-  intending  afterward  to  remit  the  pro- 
ceeds of  the  collection  to  the  plaintiff  in  some  other  way.  After 
Adams  &  Leonard  and  Jemison  &  Co.,  had  failed,  it  sent  the 
worthless  draft  to  the  plaintiff.  By  so  doing  it  did  not  dischaigo 
its  obligations  to  the  plaintiff.  If  Adams  &  Leonard  bad  pur- 
chased a  draft  of  the  Dallas  bank  and  sent  that  to  the  plaintiff,  or 
if  it  had  sent  the  draft  to  the  defendant  and  the  latter  had  thrai 
sent  it  to  the  plaintiE^  then,  according  to  the  doctrine  of  Indig  v. 
Bank,  the  defendant  would  not  have  been  responsible  for  the 
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contioned  eolvency  of  the  Dallad  ^ititk.  That  caae  was  much  dia- 
cusseil  liore,  and  there  was  much  3iffer«nce  of  opinion  about  it. 
It  is  a  horder  caso  and  its  doctrine  shcJiUa'tiot  he  much  extended. 
The  defendant,  however,  claims  that'  th^  contract  with  the 
plaintiff  is  to  be  treated  as  a  Tennessee  contrac-C  and  that  by  ihe 
law  of  that  state  it  cannot  be  made  liable  for  ttiia^i^  Upon  the 
trial,  for  the  parpose  of  showing  the  law  of  that  "stef*^  it  pnt  in 
evidence  a  decision  of  the  sMpreme  court  in  the  case  of  :Bank  of 
Louisville  v.  First  Nat.  Bank  of  Knoxville,  8  Baxt.  101.  ■  .jjifhat 
case  a  bill  of  exchange,  payable  at  the  First  National  Bail t"  "of 
Knoxrillo,  was  sent  by  a  New  York  bank  to  the  Bank  of  Louia- 
vtlle  for  collection.  It  was  transmitted  hy  the  Louisville  bank  to 
the  Knoxvillo  bank,  was  received  by  the  latter,  and  was  subse- 
quently returned  unpaid.  Tiie  cashier  of  the  Knoxville  bank  de- 
livered the  bin  to  a  notary  public  in  good  repute  at  tlie  time,  who 
failed  to  protest  it,  by  reason  of  wliich  the  right  of  action  against 
the  drawer  was  lost.  The  Lonisville  bank  paid  the  amount  of  the 
bill  to  the  New  York  b^nk,  and  then  brought  suit  to  recover 
against  the  Knoxville  bank,  and  failed.  It  was  held  that  "where 
a  bank  receives  a  bill  of  exchange  for  collection,  payable  at  a  dis- 
tant place,  its  liability  is  discharged  by  transmitting  the  same,  in 
dne  time,  to  a  suitable  and  responBible  bank  or  other  agent,  at  the 
Eame  place  of  payment ;  and  in  snch  case  the  principal's  assent  to 
the  employment  of  a  sub-agent  ia  implied,"  and  that  "  if  a  debt  be 
lost  by  negligence  of  an  agent  to  whom  a  bill  of  exchange  is  sent 
for  collection,  tlie  principal  or  home  bank  (having  complied  with 
its  daty,  and  not  being  liable  to  the  holders)  cannot  by  voluntarily 
discharging  the  claim  of  the  payee,  maintain  an  action  on  the  case 
for  negligence  against  the  sub-agent.  Such  right  accrues  only  to 
the  holder  or  payee  of  the  bill,  nndcr  the  circumstances."  That 
detision  was  not  based  npon  any  statute  law,  but  upon  the  prin- 
ciples of  the  common  law,  supposed  to  be  applicable  to  the  facts 
of  the  case.  It  did  not  make  or  establish  law,  but  expounded  the 
law,  and  furnished  some  evidence  of  what  the  law  applicable  to 
that  case  was  —  evidence  which  other  courts  might  or  might  not 
tsko  and  receive  as  reliable  and  sufficient ;  and  even  the  same 
court  upon  fuller  discussion  and  more  mature  consideration,  might 
in  gome  subsequent  case,  refuse  to  take  the  same  view  of  the  law. 
There  is  no  common  law  peculiar  to  Tennessee,  But  the  common 
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law  there  is  the  same  as  that  *!uftli  prevails  here  and  elsewh^^ 
and  the  judicial  expoeitioldsorthe  common  law  there  do  not  bind 
the  courts  hero.  Tb^  eoarts  of  this  state,  and  of  other  states,  and 
of  tlie  United  States,,  ffould  follow  the  courts  of  that  state  in  the 
eoiiBtructioQ  of  itV statute  law.  But  the  courts  o£  this  state  will 
follow  its  pV.n^  precedents  in  the  ezponnding  of  the  general  com- 
mon law  Rp'^icable  to  commercial  transactions,  and  so  it  has  been 
repeMe'4ly  teld.  Faulkner  v.  Hart,  83  N.  T.  413;  Switl  v.  Tyson, 
X6'PdC.-l;  Dates  V.  Bank,  100  U.  S.  239;  Ray  v.  Gae  Co.,  20 
AtT.-Kep'r,  1065  (decided  in  Pennsylvania  supreme  court,  Janu- 
ary 12, 1891).  We  mnst,  tberefore,  hold  that  the  obligation  resting 
upon  the  defendant  was  that  which  the  principles  of  the  common 
law  as  expressed  by  the  courts  of  this  state  placed  upon  it.  If  it 
be  said  that  the  contract  between  these  parties  was  made  in  view  of 
the  common  law,  then  we  moat  hold  that  it  was  the  common  law 
Hs  expounded  here. 

But  it  cannot  be  maintained  that  the  contract  between  these 
parties  was  a  Tennessee  contract.  It  is  by  no  menus  clear,  even 
that  it  can  be  held  that  tlie  contract  was  made  there.  It  does  not 
coi'tainly  appear  where  it  was  made.  It  canuot  be  said  that  a  new 
contract  was  made  every  timo  n  piece  of  paper  was  sent  by  the 
plaintiff  to  the  defendant  for  collection.  There  was  a  general 
contract  between  the  parties,  which  was  either  created  by  some 
negotiation,  or  which  grow  out  of  tlie  coarse  of  buBiiieas  between 
them,  that  the  defendant  should  collect  the  paper  sent  to  it  for 
the  compensation  to  be  allowed.  If  that  contract  was  made  by 
correspondence,  the  plaintiff  making  a  proposition  by  mail,  and 
the  defendant  accepting  it  by  mail,  then,  when  the  acceptance 
was  put  in  the  mail  at  Memphis,  the  contract  was  complete,  and 
had  its  inception  there.  If  the  proposition  came  from  the  de- 
fendant, and  was  accepted  in  the  same  way  in  New  York,  then  it 
would  have  to  be  treated  as  made  in  New  York.  In  the  absence 
of  more  proof  than  we  have  here,  it  cannot  be  assumed  that  this 
contract  was  made  in  Tennessee.  Nor  is  this  to  be  r^;arded  as  a 
Tennessee  contract,  for  the  reason  that  it  was  to  be  performed 
there,  so  that  tho  defendant  can  claim  that  its  obligations  and  in- 
terpretations are  to  be  governed  by  Tennessee  law.  We  cannot 
perceive  how  any  substantial  part  of  the  contract  was  to  be  per 
formed  in  Tennessee.    The  defendant  was  to  collect  this  draft  io 
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Tesaa,  and  par  its  proceeds,  less  its  coinpensatioD,  to  the  plaintiff 
in  New  Tork,  and  bo  the  contract  was  ti>  be  perfonaod  ia  Texas 
and  New  York.  Adama  &  Leonard  collected  the  draft  for  the 
defendant  in  Tcxeb,  and  sent  it  their  own  draft  on  Jemison  & 
Co.  This  draft  the  defendant  sent  to  the  First  National  Bank  of 
New  York  for  collection  and  credit.  If  the  draft  had  been  paid, 
then  the  defendant  would  have  had  credit  for  the  amount  with 
that  bank,  and  would  probably  have  sent  its  own  draft  on  that 
hank  to  the  plaintiff  for  tlie  amount  of  the  collected  draft,  less  its 
compensation,  and  that  bank  woald  have  paid  that  draft  on  pre- 
sentation,  and  thus  the  proceeds  of  the  collected  draft  would  finally 
have  reached  the  plaintiff,  and  the  obligation  of  the  defendant 
would  then,  and  not  until  then,  have  been  fully  dischar^d.  So, 
always,  the  defendant,  having  collected  a  draft  sent  to  it  by  the 
plaintiff,  and  received  the  proceeds  thereof,  would,  in  the  ordinary 
course  of  business,  disuharjjc  its  obligation  to  the  plaintiff  by  pay- 
ment through  Its  corresponding  bank  in  New  York.  Therefore, 
we  think  it  is  quite  clear  that  this  contract  cannot,  in  any  view, 
be  treated  as  a  Tennessee  contract,  subject  in  any  way  to  the  law 
of  that  state.  Our  conclusion,  therefore,  is  that  the  order  of  the 
general  term  should  be  reversed,  and  the  judgment  entered  upon 
ihe  verdict  affirmed,  with  costs.     All  concnr.* 

BANES  AND  BANKING  —  RECENT  DEClalOHS. 

I.  Ohaok^  I^ect  of  certijUd  aheelc^On^  Uklng  ftmrtlBad  check  In  tba 
ordiaarj  coarae  ot  basiDeBH  does  not  lUEnme  tha  risk  of  the  HOlveDC^  ot  tha 
buik  npoD  which  it  iadnwo,  and  there  Is  no  raleue  ot  the  drawer  ia  the  »b- 
tMDCe  of  Aa  express  or  implied  agreemeal  to  that  eB*ert.  Born  v.  First  Nat. 
Bank.  123  Ind.  78;  S.  C,  34  S.  E.  Rep'r,  178.  The  deliver/  of  a  cenffled 
check  is  not  pajment.  Bmkford  v.  Bank,  43  111.  338 ;  Rounds  t.  Smith,  43 
HI.  Mi;  Brown  v.  Leckic,  43  111.  497;  Bank  v.  Rotge,  38  La.  Add.  633  ;  Ad- 
drewa  v.  Bank.  Q  Heisk.  211 ;  Tied.  Com.  Paper,  g  450. 

Prttenlalion — faUare  of  bank  —  dUehargt  of  draieer. — The  drawer  of  a 
dleck  i a  Philadelphia  upon  a  city  bank  in  favor  ot  a  pajee  rsHlding  in  the  dtf  Is 
discharged  from  liabllitj  by  the  failure  of  the  payee  to  present  the  check  tor 
three  days,  dnring  which  time  the  bank  fails.  National  State  Bank  v.  Well, 
141  Peno.  SI.  457  ;  B.  C,  31  Atl.  Uep'r,  061. 

Dditery  of  check  not  paymetit.—  A  check  on  a  bank  ia  not  payment,  bat  is 
only  90  wlien  the  money  is  received  on  it;  and  there  is  no  presauption  that  a 
creditor  takes  a  check  In  absolate  payment  arising  from  the  mere  fart  that  be 
Mcepts  it  from  his  debtor.  National  Bank  of  Commerce  v.  Chicago,  etc.,  R. 
Co.,44Uinn.  324;  8.  C,  46  N.  W.  Rep'r,  342.  Where  goods  are  sold  for  cash 
•  Bepnted  la  ST  N.  E.  Sep'r,  »t>. 
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OD  dellTor]',  and  payment  In  m«d«  b;  the  purohaBer  by  check  on  his  banksr, 
Bucli  ptymeDt  is  only  conditional,  and  the  delivery  of  tbe  Koods  aljo  only  «ai- 
ditional ;  and  if  the  check  on  dne  preasDtaUon  is  diahonored,  the  vendor  may 
fetftke  tUe  gondii,  even  from  an  inaocent  aabrendee  for  value,  unlete  be  baa 
bean  guilty  of  such  neglig-ence  or  laches  as  would  equitably  eatop  him  Ircim 
BO  doing.     Id. 

But  where  a,  depositor,  having  safficient  funds  standing  to  his  credit,  tenden 
his  cUeck  on  his  bank  In  payment  for  negotiable  paper  vliich  It  baa  lor  sale, 
and  the  bank  accepts  tUe  clieck,  and  charges  it  against  the  deposit,  and  de- 
livers over  the  paper,  the  acceptance  of  the  check  amonnts  to  payment,  and  the 
depositor  i»  a  purchaser  of  the  paper  for  valne,  the  antecedent  debt  of  the 
bank  to  him  being  to  that  extent  extingalshed. 

Pretamed  to  be  drateaoa  hank  where  dated.—  Checks  dated  at  "  LaFayeiie, 
Indiana,"  and  drawn  on  the  "  First  National  Bank,"  support  an  allegation  that 
they  were  drawn  upon  the  "  First  National  Bank  of  LaFayette,  Indiana."  Cnl- 
verv.  Marks,  133  Ind.  554;  8,C.,23N.  E  Rep'r,  1086. 

When  preteTitation  unntee/iarj/. — Presentation  of  a  check  to  the  bank  and  no- 
tioe  of  non-payment  is  not  necessary,  when  the  drawer  has  no  f unda  on  depoeit 
for  its  payment  at  the  time  when  it  shoold  be  presented,  or,  having  funds, 
withdraws  them,  or  where,  by  agreement  of  the  parties,  the  cUsck  is  not  to  be 
presented.     Id, 

Effect  to  trantfer  legal  title  to  fundi. —  Where  a  maeter  In  chancery,  who 
has  deposited  in  bank  in  a  separate  account  a  snm  of  money  held  by  him  sa 
maater  for  the  lieneSt  of  ooe  person,  gives  such  person  a  check  tor  the  entity 
Bum,  the  dalivary  of  the  check  transfers  to  the  payee  the  legal  title  to  the  de- 
posit, and  an  Indoraement  and  delivery  of  the  check  by  the  payee,  before  the 
fuiii]  liaa  been  garnished  by  his  creditors,  transfers  title  to  the  indorsee,  as 
against  the  creditors.  Hemphill  v.  Yerkes,  132  Penn.  tjt.  S45;  B.  C,  19  Atl. 
Itiip'r,  343.  The  holder  or  psyoe  of  a  check  cannot  in  his  own  name  maiut^o 
an  action  against  a  drawee,  when  the  check  haa  not  been  accepted.  Boelteher 
V.  Cnlorado  Nat.  Bank,  15  Col,  IB;  S.  C,  24  Pac.  Rep'r.  582;  8.  P.,  Attorney- 
General  T.  Insurance  Co.,  71  N.  T.  33S;  Duncan  v.  Berlin,  60  N.  T.  151;  ^tn» 
Nat.  Bank  v.  Fourth  Nat.  Bank.  46  N.  Y.  83;  Carr  v.  Bank,  107  Mass.  45; 
Mining  Co.  v.  Brown.  124  IT.  S.  3SS. 

Where  executors,  who  are  invested  with  discretion  to  distribute  an  estate 
among  the  teiitator's  children  in  such  manner  and  at  snch  times  as  In  their 
judgment  will  beat  promote  the  children's  interests,  deposit  money  in  a  bank 
to  the  credit  of  the  estate,  and  afterward  give  an  ordinary  check  to  a  child  in 
part  distribution,  the  clilld  does  not  receive  title  so  as  to  enable  a  receiver,  ap- 
pointed in  proceedings  suppleiueatary  to  an  execution  against  him,  to  ane  the 
bank  before  the  check  in  presented  for  payment,  sines  the  deposit  of  money  In 
a  bank  merely  makea  the  bank  a  creditor  of  the  depositor,  and  the  giving  of 
an  ordinary  clieck  neither  operates  as  an  assignment  of  the  fund,  norgivestbs 
drawee  any  right  of  action  against  the  bank.  O'Connor  t.  Mechanics'  Bank, 
124  N'.  T.  334  ;  S.  C,  3«  N.  E.  Rep'r,  816. 

Under  the  Pennsylvania  act  of  May  10,  1881  {P.  L.  17),  which  provides  that 
no  person  shall  be  charged  as  an  acceptor  on  an  order  drawn  for  the  payment 
of  money  unless  hts  acceptance  shall  be  tn  writing,  no  action  can  be  maintained 
•gainst  a  bank,  on  an  noaccepted  order  drawn  on  it  by  a  depositor,  tbougb  the 
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otd»r  ia  for  Iba  entire  b*lane«  das  him,  a^nd  amonDtg  to  «d  eqattable  awign- 
mnt  ot  tbe  fnnd.  Haglna  t.  Dollar  SaWDga  Buik,  tSl  Panii.  St.  W3  ;  B.  C, 
K  AU.  Bep'r,  901. 

3.  OoUaotioiM.  Intohenei/  of  eoOtetiag  bank  —  eonfiieHng  elaima  to  pro. 
cud*  of  eoUeetion.—C^rMia  baoksra,  luTlDg  colleetad  a  draft  for  plaintiff,  n- 
mftted  lo  him  on  MnrRh  17  by  eichange  drawD  by  them  on  New  Tork.  Tliia 
wu  pree«Dted  aa  March  32,  and  pajment  reruaed,  m  them  bankere  had  failed 
oa  the  ISih.  It  was  ahown  tbac  it  would  have  been  paid  If  preaented  on  the 
lath.  Held  thut,  aa  pUiaUff  did  oat  reeaive  It  udUI  Uarch  19,  t)ie  delaj  la 
presenting  It  dues  not  prejudice)  his  right  to  rvcover  againat  the  recalTer  of 
anch  banken.  Kinaej  t.  Pains,  OS  Ulaa.  253 ;  H.  C. ,  S  So.  Rep'r,  747.  The 
drawer  of  the  dmft  waa  ladebted  to  the  bankera  on  book  accoant,  aad  after 
their  assigameDt  plaintiff  Bled  a  bill  to  enforce  a  trnat  in  his  faTor  on  this 
debt.  Certain  credliora  bad  bought  all  the  aaaeta  of  the  bankera,  and  claimed 
to  be  bona  fidt  parchaseTB  of  the  debt  of  anch  drawer.  Held,  that  their  par* 
ehaae  had  no  effiict  on  plaintlS'a  righta.     Id. 

Hie  drawers  of  a  draft  depoajled  with  a  baok  for  eotlection,  and  hj  it  for* 
wsrdsd  to  a  correapoDdeat  baok,  which  collecia  it  and  credits  the  proceeds  to 
the  forwaidlng  bank,  are  sntkled  to  recover  the  amount  from  the  collecting 
bank  (it  butng  atill  in  the  handa  of  that  bank)  aa  againat  the  lecetver  of  the 
forwatdlog  bank,  which  waa  iDaolvent,  and  known  to  be  so  by  Its  officers, 
when  it  received  the  draft,  and  snapeoded  payment  before  the  proceeda  wen 
withdrawn  from  the  collecting  bank.  Importera  &  Traders'  Bank  v.  Peters, 
lae  N.  T.  273  ;  S.  C,  25  N.  E.  Bep'r.  81». 

2.  That  the  drawers  of  the  drafc  inclnded  it  in  their  claim  agalDSt  thelnaol. 
vent  bank,  presented  to  and  allowed  by  the  receiver,  does  not  affect  their  right 
to  recover  the  proceeds  of  the  draft  from  the  collecting  bank,  aa  agalDst  tbe 
receiver,  when  it  appeam  that,  on  dutcoverlag  the  facta  conatitating  the  fraud  on 
the  part  of  tbe  otBcers  of  the  insolvent  bank,  lliej  paid  back  to  the  receiver 
tbe  dividends  already  received  on  the  draft,  and  refused  to  aocept  any  fortlier 
divideuls  onit.     Id. 

3,  That  the  collecting  bank  collected  a  number  of  other  drafts,  forwarded 
by  t)ie  insolvent  bank  at  the  same  time,  and  credited  all  the  proceeds  to  its 
account,  does  not  prevent  plaintiQa  from  recovering  the  proceeds  of  their  draft, 
isaga<nsttber«ceiver,  theowaersoftheotherdrafla  not  claiming  the  fund.  Id*. 

*f»gligeitce  in  making  eoiUctioa — condanation. — Plaintiff  deposited  with  ds. 
fsadani,  a  bank,  his  own  cheek  on  another  bank.  Defendant,  instead  ot  col- 
Jeitinit  the  cheek,  eichangedlt  for  a  baok  .draft,  which  waa  not  paid,  indtheD 
notified  plaintiff  that  It  held  the  draft  subject  to  his  order.  Plaiotlff  there, 
upon,  with  knowledge  of  all  the  facta,  directed  defendant  to  hold  the  draft  for 
a  few  days,  and,  If  oot  paid,  send  it  to  him.  Held,  that  plaintiff  had  condoned 
defendant'a  negligence,  and  could  not  bold  it  liable  for  not  collectiog  his 
check.     Hailett  v.  Com.  N"at.  Bank,  18S  Penn.  St.  118  ;  B.  C.  10  Atl.  Rep'r,  55. 

3.  Depodta  and  depodton.  Applieaiion  of  lUpofiU  to  debt  of  depontor  — 
righti  of  third  piO'tiet —  notice. —  In  a  anit  against  a  bank  for  the  amount  of  cer> 
lain  diecka  drawn  by  a  firm  of  millera  ia  plaiotifTa  favor,  and  which,  although 
there  were  moneys  to  the  drawer's  credit,  were  refused  payment  because  tbe 
bank  retained  each  moneys  for  the  diaeha^e  of  a  debt  about  to  fall  due  to  it* 
VOL.  T.— 14 
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Mif,  an  allegatloD  that  auah  monejB  were  the  proocAda  of  wheat  sold  to  tiM 
drawera  hj  pl^nttff,  and  were  depoaited  for  the  payment  of  saoh  checks,  and 
for  no  other  purpose,  waa  not  aafficient  to  charge  the  bank  aa  a  traatee,  Id  the 
kbsenca  of  an  avenaent  that  It  wag  a  partf  to  the  agreement,  or  had  iMttce 
thereof.  Boettchei  t.  Colorado  Nat.  Bank,  IS  Col.  IS;  S.  C,  24  Pac.  Bep'r, 
S83. 

A  back.  In  which  a  certifled  check  ia  deposited  bj  one  to  the  credit  of  anothH 
for  the  Hpeelal  purpose,  of  whieli  tbe  bank  haa  notlos,  of  meeting  a  check  drawi 
bj  the  latter  in  favor  of  the  depositor  o(  the  certified  check  and  Indorsed  bf 
anch  depositor,  has  no  right  to  apply  any  part  of  the  amount  of  the  oerUfiad 
check  to  a  debt  due  it  from  the  person  to  whose  credit  it  ia  depoaited,  Stiaua 
V.  Tradesmen'a  Nat.  Back.  132  N.  Y.  870;  S.  C.,35N.  E,  Bep'r,  ST2. 

UpoD  an  aaaignment  for  the  benefit  ot  creditors,  a  bank  cannot  set  off  a  de- 
posit to  the  credit  of  the  naalgnor  agalnat  a  note  held  hj  It  against  Um,  but 
not  dae  at  the  time  of  the  assignment,  Oatman  v.  BaCariaii  Bank,  77  'Wa. 
SOI ;  3  C. ,  48  N.  W.  Rep'r,  881.  In  Dnlon  Stock-Tarda  Nat.  Bank  v.  GilleBpl^ 
1S7  U.  a.  411 ;  S.  C,  11  Sup.  Q.  Hep'r,  US,  clronmBtancea  are  reviewed  which 
were  held  sufficient  to  give  notice  to  a  bank  that  f  unda  deposited  by  an  agsnt 
hi  hla  own  name  were  the  property  of  the  principal,  so  aa  to  prevent  their  ap- 
plication to  an  overdraft  of  the  agent. 

Suit  iff  principal  to  reamer  fund*  depotittd  bg  agent  in  M*  *w»  name. — A 
principal  may  maintain  a  hill  in  equity  against  a  bank  to  recover  moneys  de- 
posited therein  by  hia  factor  as  the  prooeeds  of  property  consigned  to  him  for 
sale,  since  the  legal  title  thereto  is  In  the  factor  and  the  principal  could  not 
have  an  action  at  law,  nnioii  Btock-Yards  Nat.  Bank  v.  Qilleeple,  187  U.  S. 
411;  S.  C,  11  Sup.  Ct.  Rep'r,  118. 

4.  Iniolvenoy.  Beetiving  deponiU  ahen  inMtvetU  —  erimiiial  liabiUt]/. — The 
acts  of  the  eighteenth  general  aeaemhly  of  Iowa,  chapter  158,  provida  that 
DO  bank  or  firm  eoragnd  In  banking,  shall  accept  or  receive  on  deport  any 
monpy  when  such  liank  or  firm  Is  insolvent,  and  any  officer  ot  snoh  bank,  or 
member  of  such  firm,  who  receives  a  deposit,  knowing  of  such  insolvencr, 
shall  be  guilty  of  a  felony,  etc.  An  indictment  under  this  statute  alleged  that 
defeudants,  a  firm  engaged  in  banking,  were,  on  a  date  specified.  Insolvent, 
aud,  being  so,  that  they  accepted  and  received  on  deposit  a  certain  sam  of 
money.  Held,  that  evidence  la  Bdmlssible  that  the  deposit  was  received  by 
the  cashier  of  defnndants'  bank  during  their  absence,  it  being  immaterial 
whether  they  did  the  act  eonstitutini^  the  offense  In  person  or  by  an  agent. 
State  V.  Calwell,  73  Iowa,  433;  S.  C,  44  N.  W,  Rep'r,  TOO. 

WfuUiga  deposit  —  eert\fieateiofd«potit. —  A  certificate  of  deposit,  aigned  by 
the  cashier  of  defendants'  bank,  certifying  that  a  certain  person  bad  deposited 
therein  a  named  sum,  payable  to  her  own  order,  in  current  funds,  on  return 
of  the  certificate  properly  indorsed,  is  evidence  of  a  deposit,  within  the  mean- 
ing nf  such  statute  and  not  of  a  loan.     Id. 

W?itt  eonMit^'Uet  imoivmet/  wilhin  t/ieact.  —  A  bank  or  firm,  etc.,  engaged  in 
banking,  in  insolvent,  within  the  meaning  of  soch  statnle,  when  It  Is  aoabls 
to  meet  Its  llabllitlea  as  they  become  due  In  the  ordinary  course  ot  bosineas. 
Id. 

5.  HBtlonal banks.    StatiiU>rfr»medyforu«urt/  —  limitatiim*.~Tii»l\]tdlMF 
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tiiHi  ot  tna  jekTS  within  which  init  nuj  be  bronght  ■gklnit  k  nftttonal  b&nk, 
Dnder  bbc^od  S1&8  of  tha  Dnited  Ststas  ReviBwl  Statutes,  for  taking  uaariooa 
iotemt,  bagtos  to  run  from  the  time  when  anch  Intereat  ii  paid.  National 
Baak  of  Rahwaj  v.  Carpenter.  SS  N.  J.  Law,  163  ;  8.  C,  19  Atl.  Rep'r,  181. 
Whern  eommtircial  paper  is  tr«niifRri«d  to,  and  diacoanted  bf.  a  bank  at  a 
greatnriate  of  iateiMt  than  all  percent,  and  the  net  proceedi,  after ded acting 
the  iatereat  charged,  are  credittsi  tu  the  tranaferrer,  this  Is  a  pafmeat  of  the 
inwreRt,  within  the  meaning  of  the  statute.     Id. 

Venut  oj  aetien.  —  An  action  msj  l>e  brought  in  anj  couutj  or  dlatrlut  court 
in  the  connt;  In  which  a  national  banking  neaoetatlon  is  located,  having  jaria- 
dlction  of  The  amonnt  involved,  forapeaaltj,  under  section  5196of  theBevlsed 
StalQien  of  the  Uoited  States.  Bchnjlar  Nat.  Bank  t.  Bollong,  33  Neb.  664  ; 
8.  C.,45N.  W.  Rep'r,  194. 

Amount  ofreeorerg.  — In  an  action  agalnata  national  banking  aaaoelatlon,  for 
apenallj,  under  eectjon  SIOS  of  the  Kevised  Btatntes  of  the  United  States,  the 
plaintiff  maj  recover  doable  the  amonnt  ot  interest  actually  paid,  and  ii  not 
confined  to  double  the  amonnt  ot  near;  paid.    Id. 

PovxTi  —  Mcing  »ec«rity.  —  A  banking  coritoTation  organised  under  the  lawa 
of  the  United  States  can  take  an  assignment  of  the  money  due  and  to  become 
due  from  a  city  of  the  second  class,  on  a  contract  for  paving  s  street,  trona  the 
(QDiractors,  to  secure  an  existing,  bona  fida  iadebtcdneas  by  the  contractor  to 
the  bank.     First  Nat  Bank  v.  OtUwa,  43  Kans.  394  ;  S.  C,  38  Pac  Rep'r,  4&-;. 

Contraeii  —  vUra  tires  —  remedy,  —  Though  a  national  bank  is  not  author- 
ized to  purchase  municipal  bonds  and  agree  tn  return  them  to  the  seller  at  the 
purchase-prim  or  less,  jet  when  the  amonnt  which  it  paid  for  the  bonds  is 
tenderrd  back  to  it,  and  their  en rrender  demanded,  its  authority  to  retain  them 
no  longer  eiists  ;  and  the  fact  that  the  contract  under  which  it  obtained  them 
may  be  illegal  will  not  prevent  the  seller  from  maintaining  an  action  for  their 
value,  sa  such  action  Is  not  in  affirmance  ol  the  contract,  but  in  disaffirmance 
ot  it,  and  to  prevent  the  tjank  from  retainiog  the  benefit  which  it  has  derived 
from  its  unlawful  act.  Logan  Countj  Nat.  Bank  v.  Townsend,  188  U.  S.  67 ; 
a  C,  II  3np.  Ct.  Bep'r,  4M. 

SiDce  the  bank  was  not  in  default  until  the  demand  for  the  return  of  the 
bonds,  the  conversion  occurred  when  It  refused  compliance  therewith  :  and  the 
seller  is  entitled  to  recover  at  leaat  the  diSerence  between  the  price  at  which 
be  sold  the  bonds  and  their  value  at  the  time  of  the  demaud.     Id. 

S.  Taxation.  Meaning  of  word  "  banker  "  ia  ttatutet.  —  One  whose  business 
is  bajfng  and  selling  stocks  for  his  customers,  and  who  employs  capital  lu  hla 
biuineaa,  and  has  a  regular  place  for  transacting  it,  is  a  "  banker,"  within  the 
meaningot  Revised  Sututes  of  United  Stales,  sections  840T,  8406,  which  pro- 
fide  that  everr  peraon  ''  haviug  a  place  of  business  «  •  •  where  money 
is  advanced  or  loaned  on  stocks,  bonds,"  etc.,  "  or  where  stoclu,  bonds,"  etc., 
"  are  received  for  discount  or  for  sale,  shall  be  regarded  as  a  *  *  * 
banker,"  and  impose  a  tax  "  on  the  capital  employed  by  any  person  in  the  buai- 
oeis  of  banking."  Richmond  v.  Blake,  183  D.  S.  G03;  S.  0..  11  Sup.  Ct. 
Rep'r,  MM. 

Sativnal  ban)»--taxation  by  territory. —MaAw  Revised  Statates  of  the  TJnited 
Btaies,  section  5134  et  seq.,  providlog  for  the  iacorporatlon  of  national  banks 
in  both  Etatea  and  territories,  the  territories  have  the  same  power  to  tax  national 
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bulking  uaocuttioDB  located  in  them  as  hare  the  Btat«B,  Dotwithatanding  that 
■eetioD  6319,  which  BipnsBlj  oonfani  the  power  to  tax  aach  aaBocialions.  onlj' 
mentloaii  niatea,  and  providea  that,  la  aaaesslog  taiea  imposed  by  tha  uutUarit/ 
of  the  "  itale  within  which  the  asaoclation  ia  located, "  llie  gharns  in  aucli  asio. 
elation  may  be  Included  ia  tbe  valaation  ot  the  personal  prapertjof  the  owner 
of  them.  Talbott  t.  Silver  Bow  Countj,  189  U.  8.  438;  S.  C,  11  Bnp.  Ct. 
Bep'r.  5M. 

Tluaordt  "  other  manned  eapUal"  ecnttrutd. — The  proviaion  in  section  5119 
above,  "that  the  taxation  shall  not  be  at  a  greater  rate  tlian  ia  asBessed  upon 
other  moneyed  capital  ia  the  hands  of  individual  citizens  of  auch  state,"  is  not 
violated  \>j  Revised  Statutea  of  Montana,  division  S,  chapter  53,  B»ctioa  1003, 
providing  that  when  the  "  entire  capital  stock  of  any  Incorporated  company 
shall  be  invested  In  assessable  property  In  the  territory  of  Mnatana,  such  stock 
shall  not  be  taied,"  as  the  restriction  Imposed  by  section  S319  refers  to  other 
"  moneyed  capital,"  nsed  In  making  a  pruGi  on  money  by  the  use  ot  the  muo- 
eypd  capital  as  money,  not  to  capital  invested  in  mining,  manufactaring  or 
transportation.     Id. 

Tax  upon  diiiidendt  —  dffeniet, — The  tai  of  five  per  cent  imposed  by  act  of 
congreaa,  June  30,  1364,  section  120,  upon  all  dividends  declared  to  stockbotd- 
era  "  as  part  of  the  earninga.  income  or  gain  of  any  bank,"  was  asseBsabls 
against  tUe  bsok.  for  the  whole  amount  of  dividends  so  declared,  notwllhatsod- 
ing  that  It  had  paid  a  snm  to  the  sUte  of  Xew  York,  noder  act  of  New  Toric 
April  23,  1866,  ImpoaingB  tax  against  the  stockholders  nponlhevalneof  their 
sharea,  and  requlriag  the  bank  to  retain  the  amount  thereof  from  the  dividend* 
due  them,  until  it  waa  made  to  appe:kr  that  their  tax  was  paid.  Central  Kit. 
Bank  v.  United  States,  137  U.  S.  353;  S.  C,  11  Sap.  Ct,  Bep'r,  136. 

SlalemerU  of  hank  at  to  dirUlend*  canclutivt  —  fibtequtnt  dittMnery  of  embfZ- 
'  tUtnenli. — The  act  of  a  bank  in  declaring  a  dividend,  and  making  a  sworn  re> 
turn  of  the  taxes  due  thereon,  as  required  by  section  120  of  the  act  of  congress, 
was  conclusive  as  to  tha  liability  of  the  bank,  and  U  could  not  avoid  paying 
the  tax  by  showing  that,  owing  to  an  undiscovered  embezzlement  by  Its  caali- 
ier,  there  were  no  "  earnings,  Inome  orgaius  "  for  the  rear,  and  that  the  divi- 
dends were  in  fact  ignorantly  paid  out  of  the  capital  and  acenmulated  surplaa 
of  former  years.     Id. 

Pricitege  taie»  on  bondl,  A  statute  ot  Mississippi  providing  for  a  privjle;^ 
tax  upon  banka  in  proportion  to  their  capital  stock  or  asaeta,  the  same  to  be  in 
lieu  of  all  other  taxes,  was  upheld  aa'coDstitutioaal  and  valid  laVlcksburgBiiik 
V.  Worrell.  67  Miss.  47;  S.  C.  7  South.  Bep'r,  219. 

Eremplioii  of  trentury  note*  —  ttatuUs  i-en*rnierf. —Qnder  Revised  Statutes  of 
Texas,  137)1.  article  4G34.  placita  4.  as  amended  by  lawa  ot  Texas  IS83,  pi^ 
111.  providing  that  private  bankers  shall  liat  for  taxation  their  money  on  hsmi 
and  in  transit,  and  iu  the  handsof  others  subject  to  draft,  except  treieury 
notes,  and  their  bills  receivable  and  other  credits,  and  that  from  this  aggreg'itH 
shall  be  deducted  the  amount  ot  "  money  oa  deposit."  they  are  entitled  to  de- 
duct the  full  amount  due  depositors,  though  part  of  the  money  deposited  miy 
Lave  been  treasury  notes,  "  money  on  deposit"  being  general  deposits,  and  not 
epecial  deposits  held  by  bank  a«  a  bailee.  Griffin  v.  Heard,  78  Tax.  60T;  9. 
C,  14  S.  W.  Bep'r,  893.  Treasury  notes  accumulated  by  a  bank  as  part  of  iw 
leeerve  by  retaining  snch  notes  when  received  over 4ts counter,  and  payingonl 
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other  mone/,  are  exempt  from  tasMlou,  thoogli  ona  of  the  purpoeas  at  mIbM- 
Ing  uid  retaloiiig  them  maj  have  been  to  eicape  t«xMloii  on  that  amoaat  of 
money.  Id.  Honey  ia  the  hands  of  othera  Bobjitct  to  draft  la  a  credit  dae 
the  bank,  and  in  Dot  exempt  thoogh  the  money  orlgloally  depoaited  may  have 
been  tretuury  ooteti.    Id. 

7.  MlioolUnooM.  OoMer't  bond  —  liabiiUy  of  turitiet — dtfantei. —  The  by- 
laws of  a  bank  provided  for  the  appointment  of  an  "  exchange  commtttee," 
wichoat  irhooe  uDctiuQ  the  CMhler  irae  to  make  no  loftu  above  a  esrtain 
amount.  The  eommittee  ma  to  oonalat  of  the  pretldent,  caahler  and  a  deelg- 
nated  director,  of  whom  a  majority  were  to  have  power  to  aet.  Held,  that 
the  failnre  to  draignate  a  director  doee  not  affect  the  power  of  the  president 
•ad  eaahier  to  act  aa  such  committee.  Wallace  v.  Exchange  Bank,  136  Ind. 
2<5:  S.  C.  88  if.  E.  Bep'r,  175.  It  being  still  the  cashier's  daty  nnderthlsbj. 
law  to  consalt  the  president  in  making  loanit  above  the  prescrl  bed  smo  not,  the 
fact  that  there  was  no  director  designated  to  aot  as  the  third  member  of  the 
e  does  not  so  enlarge  the  powera  and  duties  of  the  cashier  in  such 
iS  to  discharge  the  sureties  on  his  bond  from  liability  for  loaaee  reault- 
ing  from  nnaathoriaed  loaoa.  Id.  The  total  failure  to  appoint  each  com- 
mittee, had  there  been  snch  failure,  would  be  no  defenoe  10  the  floretles,  in  aa 
action  for  the  loei  of  money  by  Buch  cashier  in  dealing  In  "  options  "  and  in 
"  bucket  shops,"  that  being  utterly  anaathorised.  Id.  An  agreement  of  the 
board  of  directors  ol  a  bank,  Increasing  the  salary  of  a  cashier  In  consideration 
o(  his  performing  additional  duties,  not  changing  his  dutiea  aa  caehier,  or  his 
relation  to  the  bank  ai  each,  does  not  release  the  snreties  on  a  bond  previously 
given  for  the  faithful  performance  of  his  duties  u  cashier  from  liability  for  a 
breach  nt  duty  as  ench  cashier.     Id, 

SiKou/Uinff  note  of  depotitor  —  dUttAargt  tff  indorier. —  A  bank  which  haa 
dlscoonted  a  note  made  by  one  of  ita  deposltore,  but  payable  elsewhere,  does 
not  lelieve  the  indorser  from  responslUllty,  by  not  applying  the  maker's  de. 
potit  t(i  the  payment  of  the  note.  Sl^er  v.  Second  Nat.  Bank,  18S  Penn.  St. 
307;  S.  C,  19  Atl.  Rep'r,  217. 

Dirtetian  of  dtpotitor  to  pay  certain  i^t$ — ititUttn^  t>f  hank  —  tTvtt. — A 
person  directed  his  bank  to  pay  certain  debts,  which  would  mature  during  his 
abeeuce,  and  gave  a  check  to  cover  the  amount.  The  bank  paid  one  creditor 
with  a  Bight  draft  on  ita  own  correspondent,  and  failed  before  the  draft  was 
paid.  A  receiver  was  appointed,  and  pl^ntlff,  holder  of  the  draft,  Bled  a  bill 
to  have  the  receiver  declared  a  trustee  of  the  assets  for  its  beneflt.  Held,  that 
a  trust  wa«  not  created  by  the  mere  revocable  direction  of  the  debtor,  to  which 
plainlifi  was  not  a  party.  Louisville  Banking  Co.  v.  Paine,  67  Miss.  678;  S.  C, 
7  So.  Rep'r,  46S. 

CiAi»tTan^er»byiank  —  di*ngwrdofinttnuiionM  —  liabaily.—  '?MnaW'par' 
chased  of  defendant  in  New  Tork  a  cable  transfer  of  £5,000  to  M.  &  Co.  of 
Glasgow,  and  directed  that  a  check  for  thatamonntshouldbesentbymsll  from 
defendant's  London  office  to  Glasgow.  Defendant  knew  that  this  money  belonged 
to  plaintiff,  and  was  sent  to  H.  &  Co.  for  the  purxmee  of  paying  a  draft  he  had 
drawn  on  them  therefor.  Defendant  cabled  the  order  to  its  London  offloe,  and 
the  amount  was  placed  to  M.  <fe  Co. 'seredit  at  the  Bank  of  Scotland  In  London,  ■ 
pamant  to  general  Instructions  from  BL  ft  Co.,  and  M.  &  Co.  were  notified  by 
letter  which  leaehed  them  Fehntaty  SS.  and  expressed  their  assent.     Tha 
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iMxt  6aj  M.  &  Co.  laapeuilvd,  and  Ifae  £S,000  in  qnaatlm  wm  appmprimtod  bj 
tbe  Bank  of  Beotlutd  to  the  paTtnent  of  oreidnfts  of  their  aooount,  bo  Uut 
pUlntiff  derived  no  ben"Bt  thnrnfrom  and  wtm  kfterward  compelled  lo  p«j  hii 
drmft.  Eteld,  that  dafeadant  baioj;  pUiotlfTa  aganl,  and  dealing  with  property 
knowD  to  be  his,  is  liable  lor  the  loea  rsBulting  from  Ita  failare  to  follotr  hi* 
tnBtruotioQe.  Bank  of  British  North  America  t.  Cooper,  11  Sap.  Ct.  Bep'r,  160; 
S.  C,  187  U.  a  478.  The  burden  is  on  defendant  to  ehow  that  if  the  mon^ 
had  been  aent  to  Qlaogow  according  M  plalaUFa  Inatruotlona  It  would  not  bavg 
been  applied  to  the  pajmeut  of  hla  draft,  and  hence  that  no  low  actaallj'  le- 
■ult*>d  from  its  dUol>ed<eoee. 

foreign  bill  of  eieehange,  tehat  U. — A  Cincinnati  bank  drewadtaft  upon* 
New  York  bank  to  the  order  of  a  Chicago  bank  —  held  it  was  a  foreign  liill  a( 
exchange.  Armstrong  ▼.  Am.  Exchange  Nat.  Bank,  188  D.  a.  488;  S.  C,  ID 
Bop.  Ct.  Rep'r,  45U. 

EUoppd  ef  drawer  to  Atny  eonttd9ration  —  notiea.—  T\i6  Clnduuati  buk 
represented  to  plaintiff,  the  Chicago  bank,  that  one  W.  was  a  bonaflde  holder 
of  the  hilt,  as  pnrcbaeer  or  remitter,  for  his  nse  In  trading  with  K.,  and  plalD- 
tlff  relTing  oneoeh  representation  took  the  1)111  on  depoeit  from  K.,  knowing 
thai  he  bad  received  It  from  W.,  placed  It  to  his  credit  as  cash,  and  paid  his 
checks,  tbe  drawing  bank  or  it«  reoelrer  is  estopped,  in  an  action  on  the  bill, 
to  show  that  W.  waa  not  a  bona  fide  holder.  Id.  The  fact  that  the  bill  waa 
payable  to  plaintlffe  order  is  not  notice  to  it  that  W.  waa  not  the  porchasei  or 
rsmttter.    Id. 

A  similar  holding  waa  made  in  the  same  case  with  reference  to  an  Instni- 
ment  In  tbe  natare  of  a  certificate  of  deposit  which  had  a  similar  historr  and 
waa  nsed  in  the  same  mjuiner  as  the  abore-meDttoiwd  diatt. 


Oirr  OP  RioHBOND  v.  Dtwlst. 

fflnpreme  Court  of  Indiana,  Bept.  IT,  UN.) 


1.  MomCIPAL  OOBTORATIONfl.     pROmBITOIlT  OBDIMAUCS  AS  TO  WOBAflM  W 

OTLS  VBBTma  ABBiTRAHX  DtacRETiON  IN  cOMMOH  oouNciL.  A  dty  ordisanee 
prohibiting  the  storage  bj  any  person  within  the  city  limits  of  inBammabla 
irfls,  except  npon  permission  from  the  common  council,  leaving  it  to  the  com- 
mon council  to  say  whether  a  partlcniar  place  is  anltabla  for  the  pnrpoae,  or  % 
parttcnlar  person  is  a  proper  one  to  whom  to  grant  permlaslon,  and  allowing 
the  permission  to  be  revoked  at  the  will  of  the  ooundl.  Is  Invalid,  beanse  of 
the  power  of  arbitrary  discrimination  it  vests  Id  the  coancil. 

APPEAL  from  cirenit  conrt,  Wayne  connty,  D.  W.  Comatock, 
judge.  Actiou  by  tbe  city  of  Bicbmood  againBt  Charles  E. 
Dudley  for  Tiolation  of  a  city  ordinance.  Judgment  for  defend- 
ant.   Plainti£E  appeals.    Affirmed. 
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A,  C.  Lindemuth  and  ffox  db  Boibina  for  appelUiit,  Bur- 
dteiud  <k  Rvpe  fur  appellee. 

Miller,  J.  This  was  an  action  brought  Iwfore  the  mayor  of 
the  citj  of  Richmond  against  the  appellee  for  the  violation  of  a 
city  ordinance  rogalatiag  the  atoring  and  keeping  of  potrolenm 
and  otiier  infiammable  oils  within  the  corporate  limits.  Judg- 
ment was  rendered  against  the  appellee  before  the  mayor,  and  the 
canee  appealed  to  the  Wajne  circuit  conrt.  In  that  court  de- 
murrers were  sustained  to  the  several  paragraphs  of  complaint 
and  judgment  on  the  demurrer  rendered  against  the  appellant. 
Tlie  oiilj  question  before  na  is  as  to  the  validity  of  the  ordinance. 
The  sections  of  the  ordinance  to  which  the  objections  are  made 
are  aa  follows :  "  §  1.  Be  it  ordained  by  the  common  council  of 
the  city  of  Richmond  that  it  shall  be  unlawfal  for  any  person  to 
keep  or  store  any  petroleum,  naphtha,  benzine,  gasoline,  coal  oil 
or  any  inflammable  or  explosive  oils,  within  the  corporate  limits 
of  the  city  of  Richmond,  in  quantities  greater  than  iive  barrels  at 
a  time,  except  as  hereinafter  provided.  §  2.  Any  person  desir- 
ing to  keep  or  store  any  of  the  oils  or  products  mentioned  in  the 
firet  section  of  this  ordinance  within  the  corporate  limits  of  the 
dty,  in  quantities  greater  than  five  barrels  at  a  time,  shall  present 
s  written  petition  to  the  common  council,  at  a  regular  meeting 
thereof,  setting  forth  an  exact  description  of  the  location,  premises 
and  biuldiuge  on  and  in  which  it  is  proposed  to  keep  and  store 
Buch  oils  and  products  and  the  manner  and  kind  of  vessels  in  whicb 
the  same  are  to  he  kept,  the  kind  of  oils,  and  the  purpose  for 
which  they  are  to  be  kept.  §  3.  Upon  the  presentation  of  the 
petition,  as  provided  in  section  two  of  thia  ordinance,  the  common 
coiincil  may,  if  the  location  and  buildings  described  in  said  peti- 
tion and  the  purpose  and  keeping  of  such  oils  and  products,  are 
deemed  suitable  and  proper  and  that  the  person  presenting  each 
petition  is  a  proper  person,  grant  such  permission  to  the  person 
prerenting  such  petition,  to  keep  and  store  such  oils  and  producta 
on  the  premises,  and  in  the  manner  set  forth  in  the  petition,  or 
ID  the  manner  which  the  council  may  direct,  in  quantities  greater 
than  five  barrels  at  a  time,  which  permission  so  granted  may  be 
revoked  at  any  time  at  the  option  ol  the  conndl ;  and  the  rights 
and  privileges  to  be  exercised  by  the  person  receiving  such  per- 
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Qiasion  fih&ll  not  be  assignable  or  transferable  by  the  person  re- 
eiving  the  same  to  any  other  person,  directly  or  indirectly,  and 
iiy  attempt  bo  to  do  shall  be  deemed  a  revocation  of  all  rights 
nd  privileges  on  the  part  of  the  person  making  the  attempt." 
Two  objections  are  urged  against  the  validity  of  this  ordinance : 
i)  That  it  gives  to  the  council  the  power  to  arbitrarily  discrimi- 
late  between  citizens  by  giving  the  perniission  to  some  and  with- 
lolding  it  from  others  under  similar  conditions,  and  becaase  " 
pecifies  no  terms  or  conditions  to  be  observed  in  the  keeping  or 
toring  of  snuh  oils  which  could  be  complied  with  by  all  citizens 
like.  (2)  That  the  ordinance  is  unreasonable  and  is  ao  undue 
estraint  upon  lawful  trade  and  business. 

The  subject  covered  by  the  ordinance  in  question  is  clearly 
rithin  the  police  power  conferred  by  the  charter  upon  the  munici- 
tality.  Section  3155  of  the  Revised  Statutes  of  1881,  provides 
hat  the  common  council  of  a  city  shall  have  power  to  make  by- 
iws  and  ordinances  not  inconsistent  with  the  laws  of  the  state, 
nd  necessary  to  carry  out  the  objects  of  the  corporation.  The 
langer  to  be  apprehended  from  the  storing  of  inflammable  or  ex- 
ilosive  substances  in  large  quantities  within  the  limits  of  a  city  to 
ife  and  property  is  so  great  as  to  invite  legislative  control  of  the 
ame  by  the  city  government.  The  priucipal  question  in  this  case 
}  whether  or  not  the  ordinance  in  question  is  a  valid  exercise  of 
hat  power.  It  will  be  observed  that  this  ordinance  does  not 
stablish  any  general  rule  for  the  storage  of  substances  proposed 
0  be  regulated ;  but  reserves  to  itself,  at  regular  meetings,  the 
ight  to  grant  or  refuse  permission  to  keep  and  store  snch  oils, 
ependent  upon  whether  it  at  such  time  deems  the  location  and 
uildings  suitable  for  such  purpose,  and  the  person  presenting  the 
•etitiun  "  a  proper  person,"  It  further  provides  that  the  pennis- 
ion,  when  granted,  "  may  be  revoked  at  any  time,  at  the  option 
f  the  council. "  Language  better  calculated  to  enable  the  common 
ouncil  to  arbitrarily  control  the  business,  without  any  fixed  or 
nown  rules,  cannot  well  be  imagined.  The  business  of  keeping, 
toring  and  dealing  in  such  oils  is  a  legitimate  business,  and  every 
itizen  has  an  inherent  right  to  engage  in  the  business  upon  equal 
arms  with  any  other  citizen.  In  the  case  of  Bills  v.  City  of 
Goshen,  117  Ind.  221 ;  30  N.  E.  Bep'r,  115,  an  ordinance  of  the 
ity  requiring  a  license  for  carrying  on  the  buedness  of  roller  skat- 
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iog,  and  proridinff  that  sach  license  shonld  be  iwued  npcm  the 
pftjmeDt  into  the  city  treunry  of  snch  snm  of  mone;  *'»  the 
major  or  common  conncil  shall  detormine  in  each  particnlar  case," 
vas  held  invahd,  the  objectioD  being  that  a  diacretion  waB  lodged 
in  the  mayor  or  common  council  in  fining  the  fee  to  be  charged. 
In  the  opinion  this  language  is  qnoted  with  approval  from  Hon- 
&  Bemis  on  Mnnicipal  Police  Ordinances :  "  The  ordinance  it- 
Bclf  Bhoold  specify  every  condition  of  the  lioeose,  and  the  ofBcer 
should  be  merely  intrneted  with  the  duty  of  iasning  licenses."  In 
Tick  Wo  V.  Hopkins,  118  U.  S.  856  ;  6  Sup.  Ct  Rop'r,  1064,  m. 
ordinance  of  the  city  of  San  Francisco,  prohibiting  tiie  carrying 
on  of  4aandries  withont  a  permit  from  the  board  of  snperriion, 
e:ccept  in  buildings  constnioted  of  stone,  was  held  invalid. 

The  conrt  say :  ''  Ii  does  not  prescribe  a  raie  and  conditions 
for  the  regnlatioD  of  the  use  of  property  for  laundry  pnrpoeee,  to 
which  all  eimilariy  situated  may  conform.  It  sllowa,  with  r^ 
striction,  the  use  for  snch  purposes  of  bnililinge  of  brick  or  sttme; 
but  as  to  wooden  buildings  —  constitnting  nearly  all  thoee  in  pre- 
vious use  —  it  divides  the  owners  or  occupiers  into  two  claasesi 
not  having  respect  to  their  personal  character  and  qnalificationa 
for  the  bnsineas,  nor  the  situatioD  and  nature  and  adaptation  of 
the  baildinge  themselves,  bat  merely  by  an  arbitrary  line,  on  one 
side  of  which  are  thoee  who  are  permitted  to  pursue  their  indnstry 
by  the  mere  will  and  consent  of  the  supervisora,  and  on  the  other 
those  from  whom  that  consent  is  withheld  at  their  mere  will  and 
pleaenre.  And  both  classes  are  alike  only  in  this;  that  they  are 
tenants  at  will,  under  tlie  supervisors,  of  their  means  of  living." 
In  Baltimore  v.  Radecke,  49  Md.  217,  an  ordinance  of  the  city 
of  Baltimore  prohibiting  the  use  of  steam-whistlee  withont  the 
permit  of  the  mayor  was  held  invalid.  The  objection  to  the  ordi- 
nance was  that  it  permitted  him  to  exercise  his  own  discretion  in 
revoking  a  p«HTOit,  without  general  rales  to  guide  or  control  bis 
action.  In  Barthet  v.  City  of  New  Orleans,  34  Fed.  Bep'r,  564, 
an  ordinance  was  hold  invalid  which  made  it  unlawful  to  maintain 
a  slaughter-house  "  except  permission  be  granted  by  the  conncil  of 
the  city  of  New  Orleans."  In  State  v.  Mahner,  9  Sonth.  Kep'r 
(La.),  480,  an  ordinance  of  the  city  of  New  Orleans  forbidding 
the  keeping  of  dairies  within  certain  limits,  except  by  the  permis* 
eion  of  the  city  council,  was  held  to  be  noil  and  void.  In  City  of 
Tou  v.— 16 
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NewtoQ  T.  Belger,  143  Mass.  598 ;  10  N.  E.  Bep'r,  461,  an  ordi- 
nance  which  pennltted  the  board  of  aldermen  to  exeruiee  a  discre- 
tion in  granting  or  rofiuing  a  permit  for  the  erection  of  bnildio}^ 
witliin  a  £re-dietrict  was  held  invalid.  Ordinances,  apparently 
aimed  at  the  "Salvation  Arm;,"  prohibiting  marching  through 
the  pnbUc  streets  withont  first  obtaining  the  consent  of  the  mayor 
or  convnon  council,  or  some  other  specified  officer,  not  containing 
regnlationa  operating  nniformlj  on  all  processions,  have  been  held 
invalid  in  Be  Frazee,  83  Mich.  396  ;  80  N.  W.  Rep'r,  72 ;  Ander. 
son  V.  City  of  Wellington,  40  Kaus.  173  ;  19  Pac.  Rep'r,  719 ; 
City  of  Chicago  v.  Trotter  (111.),  36  N.  E.  Eep'r,  359.  It  seems 
from  the  foregoing  aotbohties  to  be  well  established  that  munici- 
pal ordinances  placing  reptrictions  upon  lawful  conduct  or  the 
lawful  use  of  property  must,  in  order  to  be  valid,  specify  the  rules 
and  conditions  to  be  observed  in  snch  conduct  or  basinees;  and 
must  admit  of  the  exercise  of  the  privil^;e  of  all  citizens  alike 
who  will  comply  with  such  rales  and  conditions ;  and  must  not 
admit  of  the  exerciBe,  or  of  an  opportunity  for  thd  exercise,  of  any 
arbitrary  discrimination  by  the  mamoipalauthoritiea  between  citi- 
zens who  will  so  comply.  We  are  of  the  opinion  tliat  the  ordinance 
under  consideration  is  objet^ionable  for  the  reasons  indicated. 
Having  arrived  at  a  conclusion  that  will  necessarily  not  only  dis- 
pose of  the  case,  but  invalidate  the  ordinance,  we  deem  it  unnecee- 
sary  to  pass  upon  the  other  objection  to  its  validity.  The  ordinance, 
in  its  present  form,  cannot  be  enforced  ;  and,  if  another  one  shonld 
be  enacted,  we  must  presume  that  the  municipal  authorities  will, 
in  their  wisdom,  enact  a  proper  and  reasonable  ordinance.  Judg- 
ment a£9rmed.* 

Honlolpal  oorporatlons— ordlnanoM— pcdio*  poirar. —  Aiulagotu  qnM- 
tloDH  to  those  iaToWed  ia  tliflforBp>lDgcaaearadUonjMdlnCh]ciigov.TTottw, 
4  Am.  R.  R.  ACorp.  Rep.  78,  BDd  note. 

*  B«poned  la  W  M.  &  Bepir,  TB. 
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HiELscHEB  V.  Cnr  of  Minkkapous. 

{Supreme  Coiiit  of  HlDnnoU,  Jolr  U,  INLl 

1,  Emswrr  dovaih.  TACATnfo  sthmt.  Action  b»  ABurmto  aimta. 
A.  auue  at  »etlaD  for  the  t«cot«t7  ot  damageB  la  not  stated  ng^nst  a  mnnid- 
pal  corporatioQ  bj  the  pIsintiS* — ui  abutting  lot^wner  —  In  k  oomplkint  is 
which  the  onlj  ftct  eomplklued  of  is  the  psaMge  b;  the  cily  coaDcil,  and  the 
sobuqaeat  Approval  bj  the  diktot.  without  the  coDaent  ot  the  plaiDtlfi,  uid 
without  aoy  compeniatlon  whatsoever  to  him,  of  a  resolatioa  or  OTdlwuice  de- 
claring a  part  of  a  public  way  abandoned  and  vacated. 

A  PPEAL  from  district  court,  HcDnepin  county ;  Smith,  jndge. 

Edioard  C.  Odle  for  appellant.  Sobert  J).  ButseU  and  Wm. 
E.  Morse  for  respondent. 

CoLLDis,  J.  Appeal  from  an  order  Boetaining  a  general  de- 
mnrrer  to  the  complaint  in  an  action  wherein  the  plaintiff  de- 
manded judgment  for  damages.  In  this  pleading  the  plaintiff, 
after  setting  forth  that  he  was  the  owner  of  a  daly-described  lot 
in  tlie  city  of  Minneapolis,  alleged  the  passage  by  the  city  conncil 
on  a  certain  day,  and  the  anbeeqnent  approval  by  the  mayor,  of  a 
resolution  or  ordinance  whereby  that  part  of  Nineteenth  avenue 
a  public  street,  which  extended  from  Washington  avenne  west 
one  hundred  and  sixty-five  feet  to  the  rear  end  of  plaintiff's  lot, 
at  which  point  Nineteenth  avenue  terminated,  had  been  forever 
closed,  vacated  and  abandoned ;  that  these  proceedings  were 
wholly  without  his  knowledge  or  consent,  and  without  any  com- 
pensation to  him  whatsoever.  It  was  fnrther  alleged  that,  since 
the  abandonment,  that  part  of  the  avenue  covered  by  the  vacat- 
ing reEolntioD  or  ordinance  had  been  filled  and  occupied  with 
buUdings  and  other  obstructions,  whereby  the  plaintiff  bad  been 
deprived  of  his  so-called  "  frontage  "  thereon,  and  of  all  access  to 
Washington  avenue,  save  by  a  circuitous  route.  It  will  be  no- 
ticed that  plaintiff's  right  to  obtain  a  money  judgment  against 
the  defendant  city  is  based  upon  the  action  of  it«  anthorities  in 
respect  to  vacating  and  abandoning  the  avenue  inmiediately  in  the 
rear  of  plaintiff's  premises.  Altbongh  it  is  averred  that  the  same 
has  been  filled  and  occupied  with  buildings  and  is  otherwise  ob- 
structed, it  ifi  nowhere  claimed  or  alleged  that  the  city  has  placed 
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the  baildiogs  or  olher  obstructions  on  the  gronnd,  or  hiis  had  any 
tbing  whatsoerer  to  do  with  their  being  pnt  there.  The  act  com- 
plained of,  and  for  which  compensation  is  demanded,  is  that  per- 
formed by  the  council  and  the  mayor,  when  the  former  passed  and 
the  latter  approved  the  res<j1ution  or  ordinance  before  mentioned. 
The  pleading  wholly  fails  to  state  the  commission  or  performance  of 
any  other  act  by  the  city  or  its  officers.  The  question  which  has 
been  presented  and  argned  by  the  plaintiff's  conneel  is  as  to  the 
right  of  the  city  to  vacate  a  piiMie  way  without  compensation  to  an 
abntting  owner,  or,  to  put  it  m  another  form,  the  power  of  the 
municipal  authorities  to  destroy  a  street  or  avenue,  by  way  of 
surrender  and  abandonment,  without  the  consent  of  abutting 
owners,  or  without  just  compensation.  His  contention  is  that  his 
client,  as  the  owner  of  a  Int  contignons  to  the  avenue,  had  a 
property  interest  in  the  maintenance  of  the  full  easement  therein 
—  a  property  right  which  the  law  recognizes,  and  of  which  he 
cannot  be  deprived,  except  as  before  stated,  and  on  this  conteri* 
tion  he  rests  his  claim  that  a  good  cause  of  action  was  set  forth  in 
the  complaint,  and  the  demurrer  should  have  been  overruled.  In 
disposing  of  this  appeal,  a  determination  of  the  question  presented 
is  not  demanded.  If  the  conusel  is  wrong  in  his  position,  the 
court  below  did  not  err.  On  the  other  hand,  if  the  proposition 
laid  down  by  him  be  correct,  it  proves  too  much  for  bis  success. 
If  it  was  not  within  the  power  of  the  municipal  authorities  to 
vacate  and  abandon  the  avenue  without  making  compensation  to 
the  plaintiff  as  the  owner  of  a  valnablo  property  right  by  virtue 
of  his  ownership  of  a  lot  abutting  on  the  same,  the  pleading  itself 
has  very  clearly  established  the  entire  absence  of  a  cause  of  ac- 
tion, because  it  is  therein  distinctly  asserted  that  the  proceedings 
of  which  he  complains  were  without  his  consent,  and  without  any 
compensation  to  him  whatsoever.  If  the  law  be  as  plaintiff's 
counsel  asserts,  the  avenue  has  not  been  vacated  or  abandoned, 
and  none  of  his  property  rights,  conceding  that  they  exist  to  the 
full  extent  claimed  by  counsel,  have  been  impaired  or  interfered 
with.  Accepting  the  law  to  be  as  contended  for,  it  is  plain,  from 
the  allegations  found  in  the  complaint,  that,  by  the  passage  of  the 
resolution  or  ordinance,  nothing  was  accomplished,  and  the  entire 
proceeding  was  of  the  most  harmless  character.    Order  affirmed.* 

•  Exported  Id  19  N.  W.  Rep'r,  MT. 
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TaoaUng  ibaet  —  aoUon  for  damagaa  by  abiittlag  owner.  —  Ths  owner  of 
prapertj  abatticg:  on  &  public  street,  no  matter  how  eatebllshBd,  and  witbout 
rAgard  to  tbe  ownenhip  of  tbe  altlmate  tee,  baa  certain  private  rig'hta  In  ttia 
■ir««t,  amonK  whicli  ii  the  rlgbt  of  •gomi,  wbleb  Inclodeit  tbe  rigbt  to  aw  the 
•trtget  for  tho  parpoaaol  paming  toaod  frobetwettD  bis  premlBoa  and  ■ome  aoa- 
neciiog  thoToagbtare.  Levte  Em.  Dnm.,  gg  100,  114;  Hftjnes  v.  ThomtK,  7 
Ind.  88;  l^te  t.  Obio  &  Migs.  B.  Co..  7  Ind.  470;  RenBaeUer  t.  Leopold,  106 
lod.  29;  ludiaaa,  B  ft  W.  R.  Co.  t.  Eberle,  110  Ind.  543:  TraoiTlvaaU  Uni- 
verutj  T.  Lexington,  8  R  Hoar.  25,  37;  Chicttgo  v.  UoioD  Building  Associa- 
tion, 102  m.  870,  SBT;  Crawford  y.  Delavan,  7  Ohio  St.  459;  Jackson  t.  Jsck- 
aoQ,  IS  Ohio  St.  153;  Lexington  ft  Obio  R.  Co,  v.  Applegate,  S  Daui,  209; 
lackland  V.  North.  Uo.  R.  Co.,  81  Mo.  180;  Thurston  t.  St.  Joseph,  51  Mo.  510; 
ElUabethtown,  etc,  B.  Co.  r.  Combs,  10  Bosb,  882;  Anderson  t.  Tnrbevtlle,  6 
Coldw.  150;  People  v.  Kerr,  27  N.  Y.  188,  215;  Kellinger  v.  Forty-second  St.  R. 
Co.,  50  S.  y.  20Q;  Story  y.  Sew  York  El.  R.  Co.,  00  N.  Y.  122;  Labr  v.  Met 
£1.  R.  Co.,  101  N.  T.  2G8;  BarlingtoD.  etc.,  R.  Co.  t.  Relahackie,  15  Xeb.  370; 
I>enTer  v.  Bojpr,  7  Col.  113;  McQuaid  v.  Portland,  etc,  B.  Co.,  1  Am.  E.  R. 
ft  Corp.  Rep.  34,  and  note;  East  End  Street  R.  Co.  y.  Doyle,  2  Am.  R.  R.  ft 
Corp.  Rep.  747,  and  note;  Kincaid  t.  Indianapolis  Natoral  Qas  Co.,  3  Am.  R. 
R.  ft  Corp.  Rep.  1;  Fobea  t.  Rome,  etc,  R.  Co.,  8  Am.  R.  R.  ft  Corp.  Bep. 
182,  and  note;  Abeodrnih  v.  ManbatUn  B.  Co.,  8  Am.  R.  R.  ft  Corp.  Rep.  SOS; 
Port«r  V.  Midland  R.  Co.,  3  Am.  R.  B.  ft  Corp,  Rep.  857;  Dnyciktnck  t.  New 
York  EI.  R.  Co.,  8  Am.  li.  R.  ft  Corp.  Rep.  744. 

In  Indiana,  etc..  R.  Co.  t.  Eberle,  110  Ind.  543,  645,  the  court  says  :  "  What- 
ever may  be  the  rale  of  decision  elsewhere,  DothiDgls  better  settled  In  this  state 
thao  that  tbe  owners  of  lota  abuttlngonaeCreet  m*y  hare  a  pacallaraDd  distinct 
interest  In  the  easement  in  the  street  In  front  of  tbetr  lots.  This  interest  tn- 
dodes  the  right  to  liave  the  street  kept  open  and  free  from  any  obstruction 
whicb  prevente  or  materially  Interferee  with  the  ordinary  means  of  ingress  to 
and  egrew  from  tbe  iota.  It  ta  distinguished  from  the  Interest  of  tbe  general 
public,  in  that  it  bteoma  a  right  appaiidant,  and  UgaUy  adhering  to  th«  c<m- 
tiguau*  groundt  and  tht  improvementi  thtreon,  as  the  owner  may  have  adapted 
them  to  the  screet.  To  tbe  extent  that  tbe  street  is  a  necessary  and  convenient 
tne«(i8  of  aeeesfl  to  the  lot,  it  is  as  rauelt  a  valaable  property  right  ae  tbe  lot 
lleelf.  •  *  ■  The  right  of  access  by  way  of  the  straet  is  an  incident  to  the 
ownenhip  of  the  lot,  which  cannot  be  taken  away  or  materially  impaired  witb- 
oat  liability  to  the  owner  to  tbe  extent  of  tbe  damage  actnalty  incurred."  In 
TrmnaylTania  Univerrity  v.  Leilngton,  8  B.  Moor.  25,  27,  the  court  says: 
"  Every  owner  of  ground  on  any  street  in  Lexington  baa  a  right  ae  Inviolable 
as  it  is  indispntable,  to  the  common  and  anol>»tracted  use  of  the  contiguous 
highway,  so  far  as  it  may  be  necessary  for  afibrding  liim  certain  inddental  ease- 
ments and  services,  and  n  convenient  outlet  to  other  streets.  And  of  this  right 
tbe  legislature  cannot  deprive  blm  witbont  bis  consent  or  a  just  compensation 
In  money."  And  nee  Anderson  v.  TorlMville,  6  Colw.  160;  Eellinger  v.  Porty- 
Moond  Street  B.  Co.,  50  N.  Y.  20$. 

Theee  private  rights  are  entirely  distinct  from  tbe  pnblio  right  or  eaaement 
■aberdinate  to  it,  bat  not  dependent  on  It.  Consequently,  the  pabllo  may 
abandon  its  rights  without  impairing  tbe  privato  easement.     Tbe  power  to 
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VM*t«  etroeta  la  as  indiapatable  tta  the  power  to  MMbliah  tbem,  and  U  one  at 
the  powers  iisubII^  conferred  npon  manidpal  eorporatlnne.  Bat  this  power 
extends  0QI7  to  the  public  BssemeDt.  A  street  cannot  be  closed  so  as  to  pre- 
vent access  to  abutting  property,  without  the  consent  of  tbe  owners  of  sndi 
propen;,  or  oompensation  paid.  Traasylvania  Uaivprsitf  v.  1  exington,  8  B. 
Mon.  25,  37;  Anderson  v.  TurbeTllle,  6  Coldw.  ISO,  157.  In  tbs  latter  csae  the 
rourt  say  :  "  The  owners  of  lots  bordering  upon  a  pabllc  street  have  an  ease. 
ment  of  way  in  the  street,  <d  addition  to  the  aae  of  it  in  common  with  the 
people  geoerallr.  This  additional  right  of  way  is  private  property,  within  tbe 
protection  of  the  law,  aa  much  as  If  It  were  corporeal  property,  and  cannot  be 
taken  for  public  nse  without  just  compensation."  Se«,  also,  dictum  in  Helter 
T.  Railroad  Co.,  28  Sans.  639.  Tbis  right  of  seeess  does  not  extend  b<>yond 
tbe  neceasiCy  of  the  case,  and,  Iherefom,  Is  limited  to  so  much  of  the  street  in 
front  of  each  proprietor  as  will  afford  blm  a  convenient  outlet  to  some  con- 
necting street.  "  Tbe  extent  of  tbis  appurtenant  riglit,  depending  00  circum- 
stances, may  not,  in  a  particular  case,  be  easily  definable  with  mathematical  pre- 
cision. As  far  as  it  eiists,  however.  It  partakes  of  the  character  of  private  prop- 
erty, and  is,  therefore,  protected  by  the  fundamental  law,  as  property.  But  It 
cannot,  as  to  each  proprietor  of  ground,  be  co-extensive  with  all  the  streets  and 
alleys  of  the  city.  As  a  private  right,  it  must  like  that  of  vicinage,  be  limited  by 
Its  own  nature  and  end;  that  is.  chiefly,  by  the  oncesalty  of  convenient  accen 
to,  and  outlet  from,  the  ground  of  each  proprietor."  Transylvania  Uni verity 
V.  Leilogton,  S  B.  Mour.  25,  27.  Consequently,  when  pari  of  a  street  is  va- 
cated, those  whoee  property  does  not  abnt  upon  the  vacated  portion  and  who 
bave  acceaa  to  tbeir  property  by  tbe  remaining  portion  of  the  street,  cannot 
complain.  Pollack  v.  Trustees  of  San  Francisco  Orphan  Aaylntn,  48  Cal.  4M; 
Chicago  V.  UQioQ  Building  AssocUtion,  103  III.  379;  Hewing  v.  Scott.  107  IlL 
600:  East  St.  Louis  v.  O'Flynn,  119  111.  200;  Gray  v.  Iowa  Land  Co.,  26  Iowa, 
387;  Dempsey  v.  Burlington,  66  lows,  667;  Heller  v.  Atchison,  T.  &  S.  F.  B. 
Co.,  28  EaoB.  633,  6^5;  Caetle  v.  (.teunty  of  Berkshire,  11  Oray,  26;  People 
V.  SapervisoiB,  20  Mich.  OH;  Petition  of  Conoord,  50  N.H.  530;  Commlaaionet* 
of  Coffey  County  v.  Venard,  10  Eans.  QS,  100;  Kings  County  Fin  Ina.  Co.  T. 
Stevens,  101  N.  Y.  411;  McQee's  Appeal,  114  Penn.  St.  470;  Bailey  v.  Culver, 
12  Mo.  App.  175.  It  has  been  held  that  the  vacation  and  closing  of  one  street 
afforded  no  ground  of  complaint  when  access  remained  by  other  streets,  but  we 
should  doubt  this  proposition  as  nnlversally  appllcabin.  Fearing  v.  Irwin,  55 
K.  T.  4Bfl;  Coeter  v.  Uayor,  43  N.  T.  899;  Smith  v.  Boston,  7  Cusb.  254. 

These  conclusions  In  regard  to  the  vacation  and  closing  up  of  streets  are  a 
logical  and  necesaary  sequence  from  tbe  rights  of  al>uttiug  owners  aa  estab- 
lished by  numerous  authorities  already  cited.  Some  decisions  of  the  snprsme 
court  of  Iowa,  however,  are  in  conflict  with  these  views,  f^ret  it  wa<<  decided 
by  that  court  that,  when  part  of  a  country  road  was  vacated  one  not  abnttlng 
upon  the  part  vacated  could  not  recover  damages.  Brady  v.  Shinhle,  40  Iowa, 
576.  Tbis  Is  in  accordance  with  the  general  doctrine  aa  above  stated.  Bnt 
this  decision  waa  intmediatety  followed  by  one  holding  that  one  abutting  on 
the  part  vacated  could  not  recover  damages.  Ellsworth  v.  Chickasaw  County, 
40  Iowa,  571.  The  tatter  case  was  held  not  to  differ  in  principle  from  tbe 
former.  Finally  cornea  the  case  of  Farr  v.  City  o(  Oakalooea,  45  Iowa,  3T5. 
Plaintiff  owned  two  lots  Qpon  Eoosnth  street.  In  Oskaloosa.    The  kita  and 
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ttraeta  were  pUtted  bj  one  Whits,  the  fM  of  the  Kreet  wu  in  the  public, 
tlie  rennioa  Id  Whits.  Ths  p]alQtiff''a  1ot»  were  ImproTed,  at  mn  expson  of 
MTsnl  thouBuid  dollus,  with  dwellingB  occupied  by  teauiia.  The  Centnl 
lUiiioul  Compuiy  procDredaqall^sluDifroii)  White  o(  EoesuLh  atroet,  Mcared 
bom  the  tulf  conncll  &a  ordinuice  vacatlnif  the  otieat,  w.ad  then  proceeded  to 
cut  dowD  the  gnde  als  feet  and  fill  it  with  i»ilro»d  tneks  coDstructed  and 
nsed  in  BDch  manner  aa  topravsntaccew  to  the  plaintiff's  pnmilie*  and  preclude 
■11  traTsi  i>D  ths  atrset  by  the  plaintitF  or  the  public.  The  valua  of  pMutlfTa 
propeny  wu  alinoot  wbollj  destroyed,  la  a  suit  against  the  cltjand  railroad 
companj  the  plaintiff  set  up  the  foregolni;  facta,  the  defendants  demurred,  and 
the  demurrer  traii  auatalaed.  The  decision  wkb  baaed  upou  Bmdy  T.  Shlnkle 
ud  Ellsworth  t.  Chieksaaw  County,  supra.  It  was  held  that,  on  Tacstion  of 
the  street,  the  title  rested  in  the  railroad  company  under  Its  deed  from  White, 
that  plaiotiff  ceased  to  have  any  rights  la  the  soil  of  the  street,  and  could  no 
more  complain  of  thebnildlng  of  the  railroad  upon  It  than  he  could  If  it  had 
been  built  on  ah  adjacent  lot.  The  result  Id  this  case  must  csnalnty  strike 
the  averase  layman  as  a  great  oatrage.  It  la  calculated  to  make  one  lose  f^th 
in  the  efficacy  of  constltutiona  or  the  Justice  ol  the  law.  It  shows  that  the 
ri^ta  of  the  individual  cannot  be  safely  trusted  to  the  good  faith  or  judgment 
of  a  city  council.  It  is  an  argument  In  favor  of  the  liberal  conatruetlon  of 
coDatitntional  Umitations  in  favor  of  iodlvldnal  rights.  Ilie  c9nclnsions  above 
soDonnced  as  to  the  rights  of  abutting  owners  are  more  consonant  to  reaaoD, 
as  they  certainly  are  to  every  one's  sense  of  what  la  juat  and  fair. 

It  baa  been  held  that  a  dty  oonld  not  vacate  a  street  for  twenty  years,  dur- 
ing which  It  WM  to  be  put  to  private  use.  Glasgow  v.  St.  Louis,  8?  Ho.  6T8, 
aSnning  3.  C,  IB  Mo.  App.  112.  Also  that  a  street  could  not  be  narrowed 
without  compensation  to  those  abutting  thereon.  Rensselaer  v.  Leopold,  IDS 
led.  SB.  Where  a  statute  provided  that  a  city  aheald  not  vacate  a  street 
"when  objected  to  by  property-owners  adjacent  thereto  or  by  those  having  a 
direct  or  aubetantial  Interest  therein,"  it  was  held  that  one  just  outside  of  the 
dty  limits,  at  whose  land  the  street  terminated,  was  not  within  th«  statute, 
■nd  conaeqoently  oonld  not  defeat  the  vacation  by  objecting.  House  v.  Oreens. 
hnig,  981nd.  588. 
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(Saprame  Court  of  wisoonstn,  Oct.  SO,  ISftl.) 

1.   BaILBOAD  COHFANIX8.      iNjmiT  TO  EKPLOYB.      DXRAIUCBNT  OF  CAB   BT 

ACcumniATIONS  of  snow  and  ick.  Where  a  car  is  der>Jled  by  reason  of  the 
lOGUmalatlan  of  snow,  ice  and  dirt  on  the  flanges  of  the  rails,  the  railroad 
company  ia  liable  to  an  employe  on  the  car,  who  auatsined  Injaries  by  reaaon 
of  the  derailment,  since  the  dnty  of  keeping  its  track  In  proper  repair  reataon 
themaater. 

3.  GvmmfCB  abd  ntSTBUCTIOn.     In  an  aeUon  for  such  iojuriea,  testimuny 
that,  at  th*  place  where  the  car  left  the  ndl,  considerable  snow  and  dirt  came 
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ip  to  aod  between  the  Bx.agaa  on  the  Inside  of  the  t^Ib,  is  Bufficient  to  wBrnot 
lie  jury  in  flndlogth&t  the  track  waa  not  cleared,  or  the  ralla  properlj  flanged, 
jid  tliat  these  detects  caused  the  car  to  leave  the  rail. 

3.  The  fact  that  the  compaoj  permitted  pilea  of  snow  to  accumulate  on  tlie 
lutaide  of  the  [racks,  close  to  the  rails  where  the  accident  happened,  does  not 
ender  the  companj  liable  (or  the  injur/,  In  the  absence  of  evidence  Blioving 
bat  auch  accumnlatloDB  contributed  In  any  waj  to  the  derailment  ot  the  car. 

i  PPEAL  from  circuit  coart,  Eftu  Claire  connty,  Egbert  D. 
t\  Bundy,  judge.  Action  by  JefEereon  McClamey  against  tlie 
vliicago,  Milwaukee  and  St.  Paul  Itailway  Company  for  injuries 
ustained  by  plaintiff  while  in  defendant's  employ.  From  a  judg- 
nent  in  plaintiff's  favor  defendant  appeals.     Revers«^, 

John  2\  liH^h,  Burton  Hanson  and  M.  Griffin  for  appellant. 
T.  II.  MvUen,  F,  W.  Jdmea,  and  Daoia,  Kellogg  &  Severance 
or  reepondent. 


Cole,  C.  J.  The  plaintiff  bases  his  right  to  recover  damages 
or  the  injury  which  he  sustained  on  the  negligence  ot  the  defend- 
int  company  to  keep  its  track  in  a  safe  and  proper  condition. 
The  particular  negligence  alleged  in  the  complaint  was  its  failure 
0  keep  the  flanges  of  the  rail  properly  cleared  from  ice,  snow, 
lirt  and  rubbisli  and  in  allowing  the  spaces  between  the  tracks  to 
)ecomc  tilled  with  snow,  ice  and  dirt,  so  that  the  track  was  dau- 
ferous  to  those  operating  its  road.  The  plaintiff  was  yard-master 
)f  the  station  where  he  was  injured  and  his  duties  consisted  in 
naking  up  trains,  handling  cars  and  placing  them  where  they 
vere  wanted.  On  the  morning  of  tiie  9th  of  March,  1888,  while 
mgaged  in  moving  cars  in  the  yard,  an  empty  box-ear,  on  the  top 
>f  which  he  was  riding,  was  derailed  and  he  was  thrown  from  it, 
.nd  very  seriously  injured.  What  caused  this  derailment  of  the 
;ar  is  the  real  point  in  controversy.  The  contention  of  the  plain- 
iff  was,  and  is,  that  it  was  caused  by  the  neglect  and  failure  of 
he  defendant  to  keep  the  track  at  the  place  of  derailment  prop- 
;rly  flanged  out,  or  the  flanges  of  the  rail  clear  from  ice,  snow, 
lirt  and  other  material,  and  that,  as  a  consequence,  the  forward 
nicks  of  the  car  on  which  he  was  standing  ran  off  the  track.  On 
he  other  aide  it  is  insisted  that  the  evidence  fails  to  show  that 
his  was  the  cause  of  the  accident,  and  that,  at  the  place  where  the 
ruck  left  the  rail,  tliere  was  any  accumulation  of  ice,  snow  or 
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mbbisb,  which  made  the  track  Qnaafe ;  in  other  words,  that  no 
actionable  n^ligence  is  shown.  It  would  aeem  hardly  neceeaaiy 
to  state  that  it  was  the  datj  of  the  defeudant  to  keep  its  track 
free  from  obstrnctions  which  rendei-ed  the  moving  of  cars  upon 
it  dangeroQS  to  its  employes,  and  tliat  the  company  is  under  obliga^ 
tion  to  see  that  this  duty  is  performed  by  some  one.  Of  conrse, 
it  wouid  follow  tliat  it  was  bound  to  keep  its  track  properly 
flanged  and  free  from  dangerocs  obatrQctione,  such  as  ice,  snow 
and  rubbish,  which  endangered  the  safety  of  those  operating  its 
road.  This  is  the  dnty  and  obligation  of  the  company,  as  this 
conrt  has  freqnently  stated,  and  the  rale  is  foanded  in  reason  and 
authority.  At  all  events,  that  is  the  established  doctrine  of  this 
court.  We  deem  it  only  necessary  to  refer  to  the  casesof  Dorsey 
V.  Construction  Co.,  43  Wis.  583 ;  Bessex  v.  Railway  Co.,  45 
Wis.  478 ;  Uulehan  y.  Railway  Co.,  08  Wis.  520 ;  33  N.  W. 
Eep'r,  629  —  where  the  law  is  fully  discussed.  In  whatever  as- 
pect the  question  has  arisen,  it  has  been  uniformly  held  by  this 
court  that  the  duty  of  the  master  to  the  servant,  or  his  implied 
contract  with  the  servant,  required  that  the  servant  should  be 
under  no  risk  from  imperfect  or  inadequate  machinery  or  from 
unskillful  or  incompetent  fellow-servants  of  any  grade.  This  is  a 
duty  or  implied  contract  which  the  master  mast  perform  by  him- 
telf  or  by  some  other  and  until  it  is  performed  his  dnty  from  the 
implied  contract  is  not  "kept  or  fulfilled. 

In  the  case  at  bar  it  is  insisted  that  there  was  no  testimony 
given  which  would  warrant  an  inference  or  finding  that  the  track 
wlicre  the  car  was  derailed  was  unsafe  in  consequence  of  accumu- 
lations of  ice,  snow,  dirt  or  other  material  on  it,  and  that  such 
track  had  not  been  properly  flanged  out.  We  do  not  so  under- 
stand the  testimony.  Several  of  the  witnesses  testified,  in  effect, 
that  they  examined  the  track  soon  after  the  accident,  and  found 
at  the  place  where  the  car  left  the  rail  that  snow  and  dirt  came  up 
to  and  between  the  flanges,  and  that  there  was  considerable  in 
between  the  flanges  between  the  track.  It  was  ice  and  dirt,  hard 
snow  and  chaff.  There  was  considerable  of  it  all  through  there  to 
the  place  where  the  plaintiff  fell.  It  came  pretty  close  to  the  top 
of  the  rail.  The  wheel  left  the  track  at  that  point.  The  testi- 
mony of  BcliwirtzV  Hugley  testitied  to  the  same  condition  of 
things,  as  did  &f  urdock  and  fialow.  8o  that  there  was  abundant 
VOL.  v.— 1* 
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evidence  in  the  case  from  whicti  the  jnty  might  have  fonnd  that 
the  track  was  not  cleared  or  properly  flanged,  and  that  this  may 
have  cansed  the  car  to  leave  the  rail.  Tme,  there  was  a  sharp 
conflict  of  testimony  on  the  point,  but  it  cannot  fairly  be  claimed 
that  the  n(^ligeuce  charged  was  wholly  nneapported  by  the  proof 
given  on  the  trial. 

There  were  other  tracks  ia  the  yard,  and  for  some  time  prior 
to  the  accident  the  snow  which  fell  from  time  to  time  was  shov- 
eled or  thrown  between  these  tracks.  This  condition  of  things 
had  continued  nearly  all  winter,  and  enow  between  the  tracks  was 
piled  np  to  the  depth  of  two  or  three  feet.  The  snow  was  quite 
close  to  the  rails  on  the  outside,  and  tapered  np,  angling.  It  like- 
wise appeared  that,  about  the  Ist  of  March  there  was  qnite  a  fall 
of  sleet  and  snow,  which,  it  was  claimed  on  the  part  of  the  defend- 
ant, had  been  removed  from  between  the  rails,  and  that  on  the 
night  of  the  8th  of  March  there  was  a  further  fall  of  an  inch  and 
a  half  or  two  inches  of  damp  snow.  This  last  fall  had  not  been 
cleared  off  on  the  morning  of  the  dth  of  March,  when  the  plain- 
tiff commenced  work  moving  cars  in  the  yard.  The  learned  cir- 
cuit court  held,  and,  as  we  think,  properly,  that,  if  the  accident 
was  caused  by  the  new-fallen  snow  of  the  previous  night,  oo  neg- 
ligence conld  be  imputed  to  the  company  for  not  having  removed 
it,  because  it  had  not  had  sufficient  time  to  do  so  before  the  acci- 
dent. But  the  court  further  added :  "  But  if  old  snow  and  ice 
had  negligently  been  allowed  to  accumulate  and  become  packed 
together,  as  claimed  by  the  plaintiff,  so  that  snch  a  slight  fall  at 
snow  as  fell  that  night,  and  which  is  commoo  in  this  ooantry,  and 
the  jury  And  tLat  but  for  such  previous  accumulation  it  would  not 
have  been  dangerous,  bnt,  falling  npon  such  old  accnmulationB, 
the  two  together  caused  the  accident  both  contributing  thereto, 
the  defendant  should  be  held  liable  for  the  resnlt  of  the  accident 
thus  caused,  because  but  for  such  negligence  it  wonld  not  have 
happened."  This  charge  was  excepted  to  by  tbe  defendant,  but, 
in  my  judgment,  it  stated  the  law  correctly.  This,  however,  is 
my  individual  opinion,  for  which  my  associates  are  not  responsible ; 
bnt  it  seems  to  me,  in  this  latitude,  that  the  company  is  bonnd  to 
anticipate  snow-falls  in  the  month  of  March,  and  it  shonld  so  pre- 
pare and  arrange  its  track  that  such  a  light  f^l  as  two  inches 
wonld  not  render  its  track  dangerous.    It  is  bound  to  provide  for 
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and  goard    agniiiBt  uach  contingencies  whicli  are  so  likely  to 
happen. 

While  it  ia  alleged  that  the  company  was  negligent  in  allowing 
the  spaces  betwL-en  the  tracks  to  become  filled  with  enow  and 
robbisb,  yet  it  does  not  appear  that  Euch  negligence  caiieed  or 
coutribated  in  any  way  to  the  injury.  A  party  must,  of  course, 
trace  his  injury  to  the  negligent  act,  or,  in  other  words,  the  neg- 
ligence must  bo  the  proximate  and  direct  cause  of  snoli  injury. 
Now,  had  the  plaintiff  been  injured  while  passing  from  one  track 
tu  another  through  the  snow  in  order  to  perform  an  act  in  the  line 
of  his  duty,  there  would  be  ground  for  saying  that  the  negligence 
of  the  company  in  placing  or  leaving  the  snow  where  it  did, 
cau«d  the  injury.  But  that  was  not  the  case.  It  is  obvious  the 
car  was  derailed  by  something  on  or  ncAr  the  rail  on  which  it 
was  moving.  It  does  not  appear  that  the  snow  that  was  piled 
between  the  tracks  in  the  yard  contributed  in  any  way  to  the  ac- 
cident. The  defendant  asked  several  inetrnctions,  only  two  of 
which  were  given  by  the  court  The  refusal  to  give  such  instruc- 
tions was  excepted  to.  We  think  the  fourth  instruction  was  ap- 
plicable to  the  evidence  in  some  phases  of  it,  and  should  have  been 
given.  It  is  as  follows :  "  The  court  instructs  you  that  you  can- 
not find  the  defendant  liable  in  this  case  by  reason  of  the  piles  of 
snow  which  were  between  the  tracks  of  the  yard  in  which  the 
plaintiff  was  employed  at  the  time  of  the  accident."  The  correct- 
ness of  this  instruction  is  obvious  from  the  remarks  which  we 
have  already  made,  and  the  refusal  to  give  it  was  error.  Some 
other  points  were  discussed  on  the  argument  relating  to  the  ad- 
mission of  evidence  and  that  the  verdict  was  exccBsive.  Weshall 
csprcss  no  opinion  npon  those  points,  but  reverse  the  judgment, 
and  send  the  case  back  for  a  now  trial,  because  of  the  refusal  of 
the  court  to  give  the  instruction  just  referred  to.  The  judgment 
is  reversed,  and  a  new  trial  ordered.* 

1.  Railroad  oompaulM  —  aoddMita  to  amployai — angina  darallwl  by  ob- 
■tmctlon  on  track  caniad  by  a  atnuignr,  —  Th«  proof  dlscloolngthat  plmlntiff, 
*liile  acting  in  th«  capacity  of  Gremao  on  a  railroad  looomotlTe,  was  Injured 
bj  a  (all  occasioned  bj  tbe  denillng  ol  tlie  englDe,  tender,  etc,  and  tliat  tbe 
tccideot  was  eaoaed  by  the  ear-wheela  coming  tn  oontaet  with  a  loose  plank 
reitiDg  on  one  of  tbe  rails  of  lallroad  track,  held,  that  the  plaintiff,  in  order  to 
reeoTcr  of  the  master,  must  show  tbal  tbe  accident  was  eansed  bj  the  direct 
and  immediate  act  of  Its  semnte;  and  In  ease  the  proof  ahowi  that  the  acci- 
•  aborted  to  t>  K.  W.  Bep^,  HIS. 
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iDt  wonU  not,  in  all  likelihood,  hare  bappeoed,  bat  tat  tba  Intarpoaitltm  ot 
me  indepeodent  reBpooeible  third  pftrt;  betweau  the  serrmiit'fl  negUgenee 
id  the  Id  jury  Baalained.  and  It  affects  Ihe  result,  sod  ig  the  immediate  causa 
the  injury,  the  plalatiS'  cmnot  recover  agaioBt  the  origioal  wroag-doer. 
ire  y.  Eaat  Louieiana  R.  Co.,  12  La.  Aun.  386;  7  Bo.  Ttep'r.  473. 

2,  Derailment  by  reaaon  of  dsfeoUve  awltoh  —  brakea  out  of  order. — 
TiBre  plaintiff"  was  injured  bj  tha  derailing-  ol  hia  locomotive  at  a  switch 
liich  wan  defective,  in  that  tlie  spring  waa  not  strong  enough  to  throt*  the 
>iDi  of  the  switch  agai net  the  rail,  and  keep  it  there,  when  the  poiitiou  otcbe 
ver  Indicated  that  this  waa  the  poeltiou  of  the  awitch,  and  that  it  was  safs 
>  pass  it,  an  instruction  that  the  injury  waa  due  to  tha  negligence  of  fellow- 
TvantB.  in  not  placing  the  rails  in  a  proper  position  by  the  unnsual  means  ot 

tnaiil  or  aie,  is  properly  refused.  Teiae.  etc.,  R.  Co.  t.  Johnson,  76  Tex. 
!1;  13  B.  W.  Rep'r,  463.  It  is  proper  to  refuse  to  charge  that  plaialiff  cnuld 
>t  recover  on  account  of  any  defect  in  the  brakes  of  the  car  derailed,  wliere 
lere  Is  evidence  that,  had  sucb  brakes  been  in  good  order,  the  train  migbt 
ive  been  stopped  before  plaintiff  nas  injured  notwithstanding  tha  defeclivs 
IF  itch.     Id. 

3.  Unloading  caia  with  a  "  plow  "  while  on  a  curve  —  bdlure  to  provide 
litable  appliance*. —  A  railroad  employe  was  injured  by  the  breaking  o(  a 
ible  used  lodraw  a  "  plow"  over  flat  cara  loaded  with  gravel.  The  cats  were 
:  the  time  standing  on  a  curve,  and  in  that  position  the  strain  on  the  cabla 
'as  greater  than  when  the  cars  were  on  a  straight  track,  and  required  addt. 
onal  appliances  than  those  In  use  at  the  time  in  order  to  render  Its  use  en- 
ret;  safe.  There  was  no  evidence  that  the  cable  was  losafficient  to  operate 
1  a  straight  track.  Held,  that  the  evidence  jastified  a  verdict  that  the  acd- 
ent  was  caused  by  the  company's  Degligence  in  not  providing  suitable  ma- 
ilnery.    Cincinnati,  etc..  R.  Co.  v.  Roeacb.  ise  Ind.  445;  S6  N.  E.  Rep'r,  171. 


CoBLiN  V.  West-Eijd  Stebbt  Railway  Co. 

(Supreme  Judlolal  Court  or  UaaSBcbueetta,  June  2e,  UBI.) 


1,  Street  railroads.  GEnriNC!  on  electric-car  while  in  motion. 
ONTRIDUTORT  NEOMOBNCB.  Plaintiff  was  injured  wliile  attempting  to  get  od 
oard  a  street-car  propelled  by  electridty,  which  he  had  signaled  to  stop.  He 
ttempted  to  enter  before  it  came  to  a  full  stop;  it  started  suddenly,  tbrowinjc 
im  down.  Held,  that  the  queetion  of  his  contributory  negligence  waa  for 
10  jury. 

EXCEPTIONS  from  snperior  court,  Suffolk  county,  Charles 
P.  Thompson,  judge.  An  action  was  brought  by  K.  A. 
)orlin  against  the  West-End  Street  Railway  Company  to  recover 
or  personal  injuries  Euetained  wliile  attempting  to  board  a  car. 
It  the  conclusion  of  tbe  testimony  for  plaintiff,  defendant  aaked 
he  court  to  rule  upon  tbe  evidence  that  the  plaintiff  wbb  not  en- 
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titled  to  recover.    TKe  court  so  rnled,  and  the  jaty  returned  ft 
verdict  for  the  defendatit.     Plaintiff  brings  esceptioat. 

Cfiamplin,  Myther  <&  WentuxyriA  for  plaintiff.  M.  F.  Dick- 
inson, Jr.,  and  S.  WSligton  for  defendant 

Khowlton,  J.  It  was  admitted  by  the  defendant  at  the  argu- 
ment that  there  was  evidence  on  which  the  jory  might  have  found 
that  the  defendant  was  oegligent.  The  only  ground  on  which  it 
was  contended  that  the  mUng  of  the  conrt  ehould  be  snetained 
was  the  alleged  absence  of  evidence  that  the  plaintiff  was  in  the 
exercise  of  due  care.  The  defendant  conceded  that  the  mere  fact 
that  the  plaintiff  was  gettingon  a  street-car  propelled  by  electricity 
while  it  was  in  motion  did  not  show  negligenci}  on  his  part,  but 
argned  that  the  court  should  take  judicial  notice  that  street-cars 
propelled  by  electricity  often  rnn  at  a  rate  of  speed  which  makes 
it  dangoFoua  for  passengers  to  attempt  to  get  upon  them,  and  that 
the  plaintiff  failed  to  show  that  this  car  was  not  so  running.  It 
has  often  been  held  that  the  fact  that  a  lioree-car  is  in  motion  does 
not  necessarily  make  it  negligent  as  a  matter  of  law  for  a  passen- 
ger to  attempt  to  get  upon  it,  although  we  can  imagine  cases  in 
which,  on  account  of  the  rate  of  speed  or  for  other  reasons,  it 
wonld  be  negligence  in  law  for  a  person  of  ordinary  strength 
and  agility  to  do  so.  Brigge  v.  "Railway  Co.,  148  Maes.  72;  19 
If.  E.  Rep'r,  19 ;  McDonongh  v.  Railroad  Co.,  137  Mass.  210 ; 
Heesel  v.  Railroad  Oo.,  8  Allen,  234  ;  Mnrphy  v.  Railway  Co., 
118  Mass.  338.  There  is  nothing  in  the  bill  of  exceptions  to  show 
that  any  different  rule  should  be  applied  than  if  the  car  had  been 
a  horse-car,  moving  at  the  same  rate  of  speed.  It  is  to  be  inferred 
that  the  car  was  designed  for  the  transportation  of  passengere 
from  place  to  place  along  the  public  streets,  aud  to  take  them  up 
and  leave  them  as  requested.  No  platforms  or  other  conveniences 
forgetting  on  or  off  were  constructed  at  particular  points  on  the 
roDte,  and,  if  there  was  a  rule  requiring  the  car  to  be  stopped  to 
rsceive  and  discharge  passengers  only  at  designated  places,  the  bill 
of  exceptions  does  not  show  it.  On  the  question  whether  the 
plaintiff  was  using  due  care,  such  a  rule  would  be  immaterial,  un- 
less be  knew  it  or  ought  to  have  known  it.  It  is  probable  that 
the  car  could  be  as  easily  controlled  as  a  horse-car,  and  we  see  no 
reason  for  applying  to  it  a  rule  of  law  which  is  not  applicable  to 
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borse-cars.  The  pUintiS  described  in  a  general  way  bis  own 
conduct,  the  conduct  of  the  driver,  ami  tho  motion  of  the  car  just 
before  and  at  tho  time  of  the  accident.  Ho  did  not  give  in  express 
terms  bis  estimate  of  the  rate  of  speed  at  uhich  the  car  was  going. 
If  a  jur^  conld  properly  have  found  from  bis  testimony  that  he 
was  acting  as  men  of  ordinary  prudence  are  accustomed  to  act  in 
getting  on  the  car  under  the  circumstances,  the  ruling  of  the  court 
was  erroneous.  It  lias  been  held  that  the  abseaco  of  evidence  of 
the  particulars  of  a  plaintiff's  conduct  is  not  fatal  to  bis  recovery 
where  negligence  of  the  defendant  is  shown,  and  wbere  it  appears 
in  general  that  the  plaintiff  was  in  the  line  of  his  duty  in  a  place 
wbere  no  particular  act  of  precaution  was  required,  and  wbere  it 
does  not  appear  tbat  he  was  guilty  of  any  act  of  n^ligence.  In 
sucb  a  case  it  may  be  inferred  that  he  was  ordinarily  careful. 
Maguire  v.  Railroad  Co.,  146  Mass.  379;  15  N.  E.  Rep'r,  904. 
In  tho  present  case  tbe  plaintiff  testified  that  when  the  car  ap- 
proached him  be  signaled  to  the  driver  to  stop  by  raising  his  band, 
and  that  tbe  driver  looked  straight  at  him,  and  made  a  motion 
with  the  motor  crank  ;  tbat  it  seemed  to  him  that  the  car  slack- 
ened its  speed,  and  as  it  was  slackening  up  be  put  his  right  hand 
on  tbe  railing  to  get  on,  but  tbe  car  shot  forward  as  be  took  hold 
of  the  railing,  and  he  fell  to  the  ground.  Being  asked  whether  the 
car  had  stopped  when  he  put  out  his  band  to  get  on,  he  answered, 
"  Not  to  a  dead  stop."  There  was  some  evidence  tending  to  show 
tbat  tbe  speed  of  the  car  was  diminished  just  before  the  plaintiff 
attempted  to  get  on,  and  was  then  suddenly  increased ;  and  we 
cannot  say  as  a  matter  of  law  tliat  the  plaintiff  was  negligent  We 
think  it  was  a  question  for  the  jury,  on  all  the  evidence,  whether 
be  WHS  using  such  care  as  ordinary  persons  are  accustomed  to  use 
nnder  like  circumstances.  Tiiere  is  much  to  indicate  that  tbe  car 
was  going  too  fast  to  give  the  plaintiff  an  opportunity  to  get  upon 
it  safely,  and  that  he  ought  not  to  have  tried  to  get  on ;  but,  in 
the  opinion  of  a  majority  of  tbe  court,  tbe  question  presented  by 
bis  account  of  the  circumstances  is  one  of  fact  rather  than  of  lav 
and  it  shoald  bave  been  submitted  to  the  jury.  Exceptions  ans- 
tained.* 

1.  Pitr-^'"!!  uovtng  ■tz«at-c«r.    Ftatntiff  tl^roaa  off  by  ttiddenjtrkHv  ^ 

far, —  In  action  foi  penoiui)  iojuriM,  thv  evldeoce  for  pUlatlff  shoiTBd  t\ai, 

•Ueix'ned  Id  IT  N.  S.  Uep'r,  lODO. 


idbyGooglc 


OoELiK  T.  Wbbt-Esd  SraBBT  Er,  Oo.  127 

u  a  ttnet-car  AppriMielied,  be  dgnalod  twice,  being  In  fall  tIbw  of  the  con- 
dacteruid  peraon  driving,  and  tlut  after  the  aeoond  eignal  the  bones  eom- 
menced  to  alackea  tlieir  speed,  aad  came  to  t,  w&lk,  as  they  approached  the 
crosalDg  where  he  stood  ;  that  he  seised  the  rail  and  placed  one  foot  upon  the 
step,  and  was  raising  the  other,  wlien  the  conductor  called,  "  Don't  stop  there," 
and  tlie  horses  were  given  a  nlap  with  the  lines,  wbtcb  caused  a  suddeo  jerk, 
throwing  plnlatiff  to  the  ground,  .  Held,  that  the  case  iras  properly  submitted 
totbe  jnrr,  both  as  to  negligence  of  defendant  aad  contributor;  negUgfence  of 
plaintiff:  Butler  v.  Olens  Falls,  etc,,  Street  R.  Co.,  121  N.  T.  112;  U  N.  E. 
Rep'r,  187. 

Ptaittlif  ineumiterad  ibUA  iuggaga. —  One  who,  having  bis  left  snn  Incunj* 
bered  with  bis  coat  and  dinner-backet,  attempts  to  board  a  street-car  while  still 
in  motion,  and  falls  of!  b/  reason  of  the  slipping  of  hts  toot  from  the  step  on 
which  he  has  placed  it,  and  of  bis  Inabllit;  to  hold  onto  the  car  with  his  right 
baod  alone,  is  guilt;  of  coniribntorj  nagligence.  Beddington  t.  Pbll*detpblk 
Traction  Co.,  182  Penn.  St.  154 ;  19  Atl.  Rep'r,  28. 

3.  Starting  oar  anddenly  whOe  pUlaUff  U  in  tha  act  of  alightliig.—  Il  in  the 
dm;  of  the  driver  of  a  horse-car,  when  signaled  to  stop,  to  ascertain  who  and 
how  many  of  hla  paaeeDgers  intend  to  alight  at  that  place,  t4i  wait  a  sufficient 
length  of  time  to  enable  them  to  alight  In  safetv  b;  the  exeretee  of  reasonable 
diligence,  and,  in  an;  event,  to  see  and  know  that  no  passenger  is  In  the  act 
of  atigbUng,  or  la  otherwise  in  »  position  which  would  be  rendered  jwrilous 
b;  the  motion  of  the  car,  when  he  again  puts  the  car  in  motion,  and  if  he  fail 
in  an;  of  these  respects,  and  injnr;  results,  bis  employer  Is  liable.  Birming- 
ham  Union  Ry.  Co.  t.  &mith,  90  Ala.  60;  8  So.  Rep'r,  Sfl.  To  the  same  effect, 
Horth  Binningbam  Street  R.  Co.  t.  Calderwood,  89  Ala.  247;  7  So.  Bep'r,  860; 
Augnsta,  etc.,  R.  Co,  t,  Randall,  85  G«.  29T;  11  S.  E.  Rep'r,  706. 

In  a  cam  where  it  was  a  dinpnted  question,  whether  the  car  had  stopped 
npou  the  proper  side  of  thn  slreet  and  whether  plaintiff  was  not  gnllt;  of 
contributory  negligence  In  attempting  to  alight  before  the  car  had  reached 
the  proper  stopping  place,  it  was  held  that  If  the  conductor  of  the  etreet-car 
was  not  Id  bia  place  on  the  car,  and  the  train  stopped  anywhere  on  the  street 
in  apparent  response  to  the  pulling  of  the  bell-cord  by  plaiDtlff,  and  she,  be- 
lievlDg  reasonably  that  the  stop  was  made  for  the  purpose  of  allowing  her  to 
alight,  was  injured  in  attempting  to  do  so,  the  question  of  contributory  negli- 
gence wasone  of  fact  for  the  jury.  North  Birmingham  Street  B.  Co.  v.  Cal- 
derwood, 80  Ala.  347;  7  So.  Rep'r,  300. 

3.  Knowledge  of  ordinance  as  to  place  of  stopping  street-oara  irhan  pr»- 
nmsd. —  The  reaideuts  of  a  mnnlcipality  mast  be  held  to  know  the  rule  as  to 
the  place  of  stapplag  of  trains  o[  street-cars  prescribed  by  an  ordluance  ol  the 
•litj.  North  Birmingham  Street  R.  Co.  v.  Calderwood,  89  Ala.  247;  7  So.  Rep'r, 
360. 

4.  Boarding  moving  railroad  train.— In  an  action  against  a  railroad  com. 
pan;  lor  personal  injuries,  the  evidence  showed  that  pb^ntiff,  a  man  of  slzty- 
five,  CD  a  dark  and  cold  night,  after  waiting  in  the  snow  and  becoming  be- 
nnmbed,  attempted  to  board  a  moving  train  ;  that,  with  a  valise  In  one  band, 
be  seised  tbe  railing  with  the  other,  and  attempted  to  leap  upon  the  platform, 
but  missed  his  footing  and  was  dragged  one  hundred  and  fifty  yards,  during 
wblch  tkoe  he  held  on  to  the  valise.    Held,  that  platuUfI  was  gailtj  of  anch 
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oontribator^  nagligence  thu  h«  contd  not  recoTOr,  thoagti  tho  train  did  not 
atop*  re«aon*ble  time,  m  u  tn  allow  plftlntlff  to  g«t  on.  HoHnrtM;  t.  Louis- 
Tllte,  etc.,  K.  Co.,  67  Miss.  001;  7  So.  Rep'r,  401.  Bee,  ftlso  BTOtrne  t.  Bm.- 
ielgh,  Btc,  R.  Co.,  108  N,  C.  M;  U  B.  K,  Kap'r,  B58. 

6.  ESeot  of  kctliig  tmdar  dlroctloiM  of  oondnctoi, —  Where  k  V*nj  iujiag 
tliH  care  of  aCock  la  ft  rreigUt-ear,  reqairing  hia  attention,  attnmpted  to  enter 
the  car  with  the  sanction  of  the  condactor,  .and  under  his  asaaraDce  that  it 
would  bs  safe,  and  that  he  wonld  have  ample  time  to  do  bo  before  the  train 
moved,  and  was  injured  by  the  aaddan  and  uaeipected  movement  of  the  train 
while  la  the  act  of  entering  the  ear,  held,  that  the  oompanj  was  liable. 
Olaon  T.  St.  Paul,  etc.,  R.  Co.,  45  Minn.  586;  48  N,  W.  Rep'r.  443.  The  con- 
ducuir  of  a  nilwa?  train  hu  coetrol  of  it"  movements,  and  repTmenU  the 
corporation,  and  pentoas  boarding  a  c.ir  with  hia  conaent  faave  a  r\gbt  to  rely 
upon  hie  assnnuiee  that  it  is  aafe  to  undertake  so  to  do  before  the  tralD  movoa. 
Id. 

Where  the  condactor  of  a  freight  train  has  ordered  a  paaseoKer  to  go  to  a 
coach  attached  to  a  freight  train  aod  get  ia  tt,  and  then  elgnals  the  engineer  to 
ntart  the  train,  withoat  waiting  to  ane  whether  the  pasteuger  had  gotten  on, 
the  company  Is  not  liable  for  Injarles  recelred  by  him  tn  trying  tu  get  on  the 
car  in  motion,  where  the  train  had  already  been  atopped  a  reaeonable  time, 
and  the  passenger  bad  wLllfall;  delayed  to  get  oo  It.  Browoe  t.  Raleigh,  etc., 
R.  Co,,  108  N,  C.  34;  13  8.  E.  Rep'r,  958. 

A  paaeenger  who  la  tnjnred  while  attempting,  by  direction  of  the  condaotor. 
to  tKHird  a  moving  train  while  in  auch  proximltj  to  a  raised  platform  as  to 
render  the  cbnsequenceB  of  amiastep  possibly  aerlous,  is  guilty  of  contributory 
negligence,  even  though  the  tr^n  ia  not  moving  faster  than  one  or  two  miles 
an  hour.  Ruger,  C.  J.,  and  O'Brien  and  Aodtewn,  JJ.,diBSentiDg.  Hunter  v, 
Cooperatown,  etc,  R.  Co.,  126  !f.  T.  18;  26  N.  B.  Rep'r,  058.  See,  abra.  Her 
man  t.  Chicago,  etc.,  R.  Co,,  79  Iowa,  161;  44  N,  W.  Bep'r,  288. 

tf.  AUgfatlng  from  movliig  railroad  train. —  Alighting  from  a  novlog  rail- 
road train  la,  in  general,  snch  contributory  negligence  as  will  bar  a  reeoveiy 
for  injuries  received  in  makinirlka  attempt.  Whelan  v.  Qaorgia,  etc.,  R.  Co., 
84  Ga,  506;  10  S.  E.  Rep'r,  1091;  McLaren  v.  Atlanta,  etc.,  R.  Co.,  85  Qa.S04: 
II  8.  B.  Rep'r,  840;  Dewald  v.  Eaneaa  City,  etc.,  R.  Co.,  44  Kane.  S8S;  B4Pac 
Rep'r,  1101;  Porter  v,  Chicago,  etc,  R.  Co.,  80  Hich.  156;  44  N.  W.  Rep'r, 
1034iEllpatrichv.  Pennsylvania  R.  Co.,  140  Pen n.  St.  B03;  31  Atl.  Rep'r,  406. 

7.  BtartiDg  train  while  plalntlfi  ID  act  of  alighting  —  negllgmoe,—  A  temals 
passenger  havinfr  been  Injured  by  the  tr^o  starting  while  she  was  gettlngoflT, 
the  company  la  not  entitled  to  a  charge  that  Its  contract  waa  performed  <hi  Ab 
arrival  of  the  train,  if  the  aiatlon  waa  annonnced,  and  the  train  stopped  a 
sufflcleot  time  to  give  her  an  opportunity  to  alight,  and  that  ita  eervanta  were 
not  bound  to  aMiat  her  in  alighting.  St.  Loaia,  etc.,  R.  Co.  v.  Flnley,  TBTsi. 
85;  15  S.  W.  Rep'r,  346.  While  the  duty  of  the  carrier  to  all  paasengetsla 
the  same  in  degree,  the  amount  of  care  may  vary  with  the  age,  eex  or  bodily 
inflrnilty  of  the  paseenger,  and  the  carrier  ia  not  entitled  to  a  charge  that  It 
owes  no  greater  dnty  to  a  female  paaeenger  than  to  a  male  one.     Id. 

8.  Sam*  —  starting  of  train  dne  to  accidental  pnlUng  of  b^-K>tM  by  p» 
aenger. —  At  the  trial  of  an  action  agaieat  an  elevated  railroad  eompany  forin- 
Jariee  iostalned  by  a  paaeenger  while  stepping  from  the  car  to  the  statiei 


;dbyG00gIC 


Chasb's  PArBNT  Eletatob  Oo.  t.  Bostoh  Tow-Boat  Oo.    129 

platform,  ow\iig  to  thn  Baddoii  ■torting  of  tbe  tnln,  ■  witnoM  tMtlfled  that,  bt 
■iMd;  hlniMlf  when  the  tnlu  atojiped,  he  oanght  hold  of  the  ball-cord,  and 
thenbj  gave  the  idgnal  which  o used  the  tralo  to  itart.  The  court  charged  that 
il  the  jury  found  that  the  train  was  ao  started  thee  defendant  was  not  nagUgeat 
•sd  plaintiff  coald  not  recover.  Held,  that  detaodant  could  not  have  been 
pnjadioed  b;  the  ref  aaal  of  the  eonrt  to  charge  that  tbei*  waa  no  proof  that 
(here  waa  an;  vice  in  the  BTetem  of  eomm  a  nf  eating  algnala  or  that  the  method 
of  fixing  the  bell-rope  waa  not  the  beat  method  and  that  tiie  jorj  were  not  lo 
coiulder  those  queatiou.  Ferry  t.  Manhattan  Ry.  Co.,  118  H.  F.  497;  33  N. 
£.  Bep'r,  822. 

9,  Banning  tnln  past  atatlon  — -  baoUng  train  vhlls  ixwoiii'ai  In  mA  of 
aUgtattng. —  The  ranulng  of  a  tailway  p«wenger  train  beyond  the  oanal  atop- 
ping  place  at  the  atation,  and  then  panning  a  aafflcient  length  of  time  to  re- 
nne  the  motion  eo  ae  to  back  it  to  the  proper  atopping  place,  ia  not  of  itself 
negUgence;  but  whether  the  panse  waa  so  long  that  It  indicated  an  invitation 
lo  the  paanengera  to  alight,  and  whether  the  backward  movement  waa  made 
without  wmmiag  wbtla  they  were  alighting,  are  qaeetlonB  of  fact  for  the  Jury, 
Sherwood  v.  Chicago,  etc,  R.  Co.,  83  Mich.  874;  46  N.  W.  Rep'r,  773. 


Chahb's  Patbnt  Eutator  Oo.  v.  Bostos  Tow-Boat  Oo. 

(Supnma  Judicial  Court  of  Hawaohiiwtta.  Oat.  B,  1890.) 

1.  CoBFOBATiOKS.  COHKSNcuia  BDsiNsee  bbtorb  capital  pau)  im  urn 
CEnimcATB  nLBH.  VAunm  of  contract.  Fablic  Statntas  of  Haeaachu- 
ittta,  chapter  106,  eeetion  46,  providing  that  no  corporation  "shall  commence 
the  transaction  of  the  bnainees  for  which  It  waa  organlaed  "  until  the  whole  of 
its  capital  stock  haa  been  paid  In,  and  a  certificate  of  auch  payment  filed  In  the 
efflee  of  the  seoretary  of  state,  and  sections  61,  63,  providing  that  the  stock' 
holdera  ahail  l>e  jointly  and  severally  liable  for  debts  or  contracta  prior  to  that 
lime,  and  that  their  liability  shall  be  conditional  upon  tha  recovery  of  ajudg- 
ment  against  the  corporation,  do  not  render  a  contract  void  which  has  been  an* 
tered  into  by  the  corporation  beforetbacapltal  has  been  ptid  and  eertlBcate  filed 
as  reqnir«kl,  bat  the  affbot  of  the  statutes  is  simply  that  the  peiaonal  liability  of 
the  members  of  the  corporation  takes  the  place  of  what  haa  not  been  p^d  In 
on  the  stock  as  security  for  the  performance  of  the  contract. 

APPEAL  from  superior  coort,  Bristol  connty.  Action  by 
Chase's  Patent  Elerator  Company  against  the  B<Mton  Tow- 
boat  Company  npon  a  written  agreement  by  which  plaiatifF  waa 
to  fnmiBh  to  defendant  an  elevator  for  delivering  coal.  A  de- 
murrer to  the  replication  was  sastained  and  judgment  ordered  for 
defendant.     Flaintifi  appeals.     Kevereed. 

J.  i**.  Jackson  for  plaintiff.     W.  S.  Sog»r»  tor  defendant. 
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Holmes,  J.  Thia  ia  an  action  for  tlie  price  of  an  elevator  fur- 
nished to  the  defendant  b;  the  plaintiff,  under  a  written  agree- 
ment. The  answer  alleges  that  at  the  time  of  its  making  and  pei^ 
forming  the  agreement  the  plaintiff's  capital  atock  had  not  been 
paid  in,  and  a  certificate  of  the  payment,  etc.,  had  not  been  filed, 
as  required  by  Public  Statutes,  chapter  106,  section  46,  which 
forbids  a  corporation  to  "  commence  the  transaction  of  the  busi- 
ness for  which  it  was  oi^anized  "  until  those  things  are  done.  The 
replication  alleges  that  before  the  contract  and  sale  a  certificate  of 
organization  had  been  issued,  and  a  large  part  of  the  stock  paid 
in;  that  shortly  afterward  the  stock  was  paid  in  in  full ;  and  that 
a  certificate  was  filed  before  the  date  of  the  writ.  There  is  a  de- 
murrer to  the  replication,  on  which  the  euperior  court  ordered 
judgment  for  the  defendant. 

A  majority  of  the  conrt  are  of  the  opinion  that  the  demnrrer 
must  be  overruled  on  the  gronnd  that  the  facts  alleged  in  the  an- 
swer are  no  defense  In  other  words,  we  are  of  opinion  that  sec- 
tion 46  of  chapter  166  of  the  Public  Statutes,  just  referred  tc^ 
when  constmed  with  the  rest  of  the  chapter,  and  in  the  light  of 
former  decisions,  cannot  be  taken  to  make  the  contract  void. 

By  section  61  of  the  same  chapter  the  "  stockholders  in  auy  oor^ 
poration  which  is  subject  to  this  chapter  shall  be  jointly  and  aer- 
erally  liable  for  it«  debts  or  contracts  in  the  following  cases: 
*  *  *  First,  for  such  as  may  be  contraotdd  before  the  original 
capital  is  folly  paid  in,"  etc.  By  section  63  their  liability  is  made 
conditional  upon  the  recovery  of  a  judgment  against  the  cor[>ora. 
tioQ.  It  is  expressly  contemplated,  therefore,  that  a  corporation 
may  make  contracts  before  complying  with  section  46,  upon  which 
a  judgment  may  be  recovered.  It  cannot  be  maintained  that  the 
contracts  for  which  the  corporation,  and,  secondarily,  the  stock- 
holders, are  thus  liable  are  confined  to  contracts  outside  of  its  bus- 
iness, and  so  not  within  the  scope  of  section  46.  Such  a  limita- 
tion would  be  in  the  face  of  the  obvious  purpose  to  protect  the 
public,  which  is  shown  by  the  first  clause  of  section  61.  Some  of 
the  contracts  mentioned  —  for  instance,  those  in  the  fourth  clause 
(debts  to  operatives) — are  plainly  contracts  made  in  theoonrseof 
bnsiness,  yet  they  fall  under  the  words  "debts  or  contracts,"  at 
the  beginning  of  the  section,  so  that  those  words  would  have  to 
be  read  as  meaning  two  different  things  at  once,  aa  applied  to  the 
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diffoeot  danses,  in  order  to  thako  the  supposed  limitation  poaaible. 
The  vorde  are  BubBtaotiall;  the  same  that  were  need  when  cor- 
poradoDB  could  begin  businees  before  the  whole  amonat  of  their 
stock  had  been  paid  in.  Gen.  Stat.,  chap.  60,  g  17.  At  that 
time,  of  conrae,  they  extended  to  contracts  in  puranance  of 
the  ImBiness  for  which  the  corporation  wae  organized  as  was  as- 
sumed by  the  cases.  Merrick  t.  Qovernor  Co.,  101  Uasa.  381 ; 
Hawes  v.  Petrolenm  Co.,  101  Mass.  385,  and  111  Mass.  200; 
Gearing  Co.  v.  Whittier,  117  Mass.  451.  There  ia  no  reason  for 
constniiDg  them  differently  now,  and  it  has  not  been  suggested 
that  they  have  not  the  same  extent  as  before  in  the  cases  which  have 
iriaeD  since  Statutes  1870,  chapter  224,  now  embodied  tn  Public 
Statutes,  chapter  lOS.  Barre  Nat.  Bank  v.  Kingham  Mannfg 
Co,  137  Mass.  563.  Bee  Kelley  v.  Saiboad,  141  Mass.  4d6 ;  S 
K.  E.  Rep'r,  745.  It  follows  that  if  the  parties  to  this  action 
ware  reversed,  and  the  defendant  was  the  one  who  relied  on  the 
contract,  seodon  46  would  not  prevent  a  recovery. 

If,  then,  the  contract  saed  upon  bound  the  plaintiff,  it  would 
be  entirely  anomalonB  to  hold  that  the  defendant  was  free.  The 
^eral  rule  is  that,  when  a  contract  is  made  void  by  a  prohibition, 
it  IB  vdd  against  both  sidee.  Craneon  v.  Goes,  107  Maae.  439, 
440.  The  defense  of  ■ulira  viret,  in  the  sense  that  the  contract 
wu  ill^al  or  prohibited,  has  been  set  up  by  corporations  so  mneh 
ctftener  than  against  them  that  it  is  hard  to  find  cases  of  the  latter 
sort  j  whereas,  if  either  party  were  to  be  precluded  from  it,  it 
would  be  the  corporation.  It  may  be  worth  noticing,  however, 
that  the  deeiuons  assume  that,  if  it  is  a  defense  to  the  corpora- 
ticm,  it  is  a  defense  to  the  other  party.  Railway  Co.  v.  Red- 
mond, 10  C.  B.  (N.  S.)  675 ;  Manufacturing  Co.  v.  Clark,  32 
Mo.  305,  303 ;  Raiboad  v.  Proctor,  29  Vt.  93, 96 ;  Bank  v.  Shcr- 
vood,  10  Wis.  230.  The  same  principle  was  recognized  in  the 
cues  concerning  prohibited  insurance,  relied  on  by  the  defendant. 
WiDiams  v.  Cheney,  3  Gray,  215,  222 ;  Jones  v.  Smith,  3  Gray, 
500,  601 ;  Insurance  Co.  v.  Lapsley,  15  Gray,  262, 263 ;  Insurance 
Co.  V.  Hastings,  3  Allen,  398,  400 ;  Insurance  Co.  v.  Pnrsell,  10 
Allen,  331,  332. 

If  a  oorpomtion  makes  ench  a  contract  as  this  before  its  capital 
ito^  is  folly  paid  in,  the  resnltof  sections  46  and  61  is  not  that 
it  ii  void  as  against  both  eontractora,  nor  that  it  binds  the  cor> 
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poration,  and  is  void  as  against  the  other  party,  bnt  eimply  that 
the  personal  liability  of  the  members  of  the  corporation  takes  the 
place  of  what  has  not  been  paid  in  upon  the  stock  as  eecuritj  to 
the  other  party. 

By  General  Statutes,  chapter  61,  section  8,  the  officers  of  the 
corporations  theru  mentioned  were  required  to  publish  certificates 
similar  to  that  now  required,  but  of  less  scope,  "  before  such  cor- 
poration commences  buainesa,"  This  plainly  means  that  snch 
corporation  shall  not  commence  bnsiness  until  the  certificate  is 
published.  Bnt  it  was  decided  that  that  section  did  not  prevent 
the  corporation  from  recovering  upon  a  contract  made  before 
the  certificate  was  published.  The  discnsaion  was  directed 
mainly  to  showing  that  the  corporation  existed  before  the  filing 
of  the  certificate ;  but  oqe  ruling  asked  was  a  general  one  that 
the  plaintiS  could  not  recover,  and  it  is  said  that  "  in  the  opinion 
of  the  court  this  omission  of  the  officera  cannot  be  set  up  to  de- 
feat the  plaiatiff's  right  to  recover."  Merrick  v.  Governor  Co., 
101  Mass.  381,  384.  A  similar  decision  was  made  with  regard 
to  a  similar  statute  of  Connecticut.  Gearing  Co.  v.  Whittier,  117 
Mass.  451. 

The  act  of  1870  was  passed  just  after  the  decision  in  Merrick 
V.  Governor  Co.  It  was  very  plain  from  the  language  of  that 
case,  which  we  have  quoted,  that  this  court  did  not  regard  Gen- 
eral Statutes,  chapter  61,  section  8,  as  invalidating  contracts  made 
before  the  (certificate  was  published.  If  the  legislature  had  in- 
tended to  change  the  law  in  that  respect  it  would  have  been  likely 
to  mark  its  intention  by  some  greater  change  than  that  from 
"  before  such  corporation  commences  bnsiness,  the  president 
*  *  *  shall,"  to "  no  corporation  *  •  *  shall  commeuce 
the  transaction  of  the  husiness  *  *  *  until,"  Stat.  1870,  chap. 
224,  §  32  ;  Pub.  Stat.,  chap.  106,  §  46. 

It  is  siis^gested  that,  although  the  public  are  protected  hy 
the 'liability  of  the  stockholders  until  the  stock  is  paid  in,  they 
are  not  protected  afterward  in  case  of  a  failure  to  file  tlie  certifi. 
cate.  But  if  the  stock  is  paid  in,  in  fact,  the  pnblic  have  all  the 
security  to  which  they  are  entitled.  The  certificate  does  not  pro- 
tect them  ;  it  protects  the  stockholders,  if  any  one.  Pub.  Stat., 
chap.  106,  §  59  ;  Barre  Nat.  Bank  v.  Hingham  Manufg  Co.,  137 
Mass.  563,  569,  570 :  Stedman  v.  Eveleth,  6  Mete.  (Mass.)  114. 


idbyCoOglC 


Chase's  Patbst  Elbvatob  Co.  y.  Boston  Tow-Boat  Co.    133 

Perhaps  it  was  parti;  lu  recc^nition  of  this  fact  that  the  former 
liability  of  tuemlwrs  until  the  certificate  was  filed,  even  if  the 
rtock  had  been  paid  in  (Gen.  Stat.,  chap.  60,  §  17 ;  chap.  61,  §5), 
was  dropped  id  Statutes  1870,  chapter  221,  section  39,  and  Fnblic 
Statutes,  diaptcr  106,  section  61. 

The  prohibition  agaiost  commencing  business  is  somewhat  more 
va^e  than  the  specific  prohibition  of  certain  contracts  of  iDBQr- 
ance  b;  foreign  companies  in  Public  Statutes,  chapter  119,  section 
197 ;  and  it  is  noticeable  that  eren  in  the  latter  caae,  where  the 
prohibition  was  carried  to  its  logic  conclnsioo,  and  was  held  to 
make  the  prohibited  contracts  void,  the  legislature  corrected  it. 
Stat.  1851,  chap.  331,  g  6  ;  Stat.  1852,  chap.  311,  §  8 ;  Stat.  1854, 
chap.  453,  §36  ;  StaL  1856,  chap.  252,  §  49  ;  tien.  Stat.,  chap.  58, 
S  72 ;  Pnb.  Stat.,  chap.  119,  §  200.    See,  also,  Libbey  v.  Downey, 

5  Alien,  299  ;  Stat.  1863,  chap.  171. 

Taking  all  that  we  have  said  into  account,  we  do  not  think  that 
the  le^Iature  intended,  or  that  the  words  of  the  statute  mean, 
that,  if  a  corporation  makes  a  contract  in  contemplation  of  ban- 
ning business  as  soon  as  it  has  filed  a  certificate,  the  contract  shall 
be  void,  even  if  making  the  contract  is  itself  in  s  sense  banning 
business.    See  Manufacturing  Co.  v.  Fergnson,  113  U.  S.  727; 

6  Sup.  Ct.  Rep'r,  739.  The  fact  that  the  contract  is  performed 
before  the  statute  is  satisBed  does  not  alter  the  case.  The  validity 
of  the  contract  is  determined  at  the  time  when  it  is  made.  See, 
farther,  Bowditch  v.  Inanrance  Co.,  141  Mass.  292 ;  4  K  E. 
Eep'r,  798. 

Demarrer  overroled.* 

CONTBACTS  OP  CORPORATIONS— BBCBNT  DBCISIONa 

1.  Mortgage  exacnted  withont  anthority  of  board  of  trtut«ei. —  Wbei« 
the  charMrof  acorpontion  proTidee  tbktitapropeTtrab&llbeparcIiMed,  held, 
mantged  and  sold  bj  a  board  of  Gv«  trnBteaa,  a  moitg^s  eseontad  hj  the 
president  and  eecretar;,  withont  any  actton  of  the  board  authoriilng  or  ratify. 
ing,  waa  lield  invalid  and  not  binding  on  the  corporation.  NDcleDS  AMO<da- 
UoD  T.  McElroy,  131  Peun.  St.  898 ;  18  Atl.  Rep'r,  106a 

2.  Awntt  of  board  or  atookholdtara  indivldnallj  glvan,  not  anffloUnt — 
latlficatloD. —  Where  a  mortgage  was  executed  bj  the  president,  seoietary  and 
two  etocklialden  of  a  corporation  and  no  corporate  seal  was  attached,  and  tho 
only  evidence  of  authority  to  ezecate  waa  that  the  secretary  obtained  the  oon- 
MDtof  a  majority  of  the  atockholden,  by  going  around  to  them  privately.  It 

•  Reported  In  »  N.  B.  R^'r,  SOD. 
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ma  held  error  to  ftdmlt  tt  la  «Tld«iica  >•  afkliut  tha  eorpoMtloD  ;  aln  that  tin 
■as  of  the  moaej  derired  from  tha  mortgago  woald  not  ot  ilaalf  amanDt  to  t 
ntiSoatlon.     Duke  T.  Mukham,  105  N.  C.  131 ;  10  8.  B.  Hep'r.  1017. 

3.  Anthotlty  of  praaideat  to  (It*  a  Jud^mant  note.  —  Where  ■  cocpoia- 
tion  hu  contracted  to  give  Its  judgmeat  aote.  It  thereby  aathorlzea  the  preti- 
dsDt  to  ezeeute  sucli  note  on  iu  behalf.  McDonald  v.  Chlaholia,  131  Dl.  SIS; 
8  N.  E.  Bep'r,  596. 

4.  Note  exaoated  by  traaanrer — piaaiuaptloa  of  aathoilty. — Wberatfaeia 
1b  notUiag  to  abow  that  a  corporation  does  not  poassaa  the  oaual  power  of  a 
trading  corporation  to  make  iiotes,  or  that  the  treaaarer  had  not  the  naoat  an- 
thority  of  ireaaurera  of  auch  corporations,  It  irill  be  presamed  that  a  dom  ese- 
cnted  in  the  name  of  the  corporation  b;  the  trsasurer  waa  daij  anthoilisd, 
Corcoran  t.  Snow  Cattle  Co.,  151  Maea.  74;  33  N.  K  Bep'r,  737. 

6.  Oontract  for  benefit  of  Intnre  corporation  —  adoption  by  oorporatloa. — 
Wherea  contract  ia  made  la  tbenameand  tor  the  benefit  of  a  projected  corpotar 
UoB,  the  corporation,  after  Ita  drganlaation,  uannt  becomn  a  part/  to  the  con- 
tract, either  b;  adoption  or  ratification  ol  it.  Abbott  T.Hapgood,  150  Masa.  348; 
23  N.  E.  Bep'r.  907. 

6.  Parol  evidenos  to  ahotv  contraot  axaontad  Id  name  of  officar  to  ba 
oontract  of  corporation. —  Parol  evidence  is  not  admiaaible  to  charge  a  cor- 
poration on  a  nego^ble  note,  algned  b;  Its  prealdent  In  hia  own  name,  with 
nothing  on  the  face  ot  the  note  to  indicate  the  capacity  in  which  he  aignad. 
Sparha  r.  Deapatch  Tranaler  Co.,  104  Mo.  .181  ;  15  S.  W.  Rep'r,  417.  In  an  ac- 
tion on  a  bill  of  exchange  drawn  on  a  corporation  bj  an  individual,  a od  bj  him 
accepted  for  the  corporation,  It  Is  competent  for  plaintiff'  to  prove  by  parol  ffI- 
dcDce  that  such  Individnal  waa  t!ie  officer  and  agent  of  the  oorparatlon,  and 
had  antbority  to,  and  did,  aa  ancb,  accept  the  bill  of  ozchange,  though  he  did 
not  sign  hia  name  offldally  or  aa  agent.  Rambough  v.  Soalhern  Imp.  Co., 
106  N.  C.  461  ;  11  S.  U.  Rep'r,  53S.  See,  alao,  Taylor  t.  Albemarle  Steam 
NaT.  Co..  lOS  N.  C.  484  ;  10  S.  B.  Rep'r,  897. 
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(Supreme  Court  of  Ehodo  Island.  Julj  ffii,  II 


1.  ExPKBas  couFAMiEs.  LimriitQ  uabilitt  ivr  loss  to  a  BP£CinED 
AMonirr.  The  giving  by  an  espreaa  company,  and  the  acceptance  by  a  abip- 
per.  of  a  printed  receipt  valuiog  a  package  received  for  traoaportatlon  at  ^, 
and  limiting  the  liability  of  the  company  for  loaa  to  that  amoaot.  unleaa  Ibe 
Tslne  waa  otherwise  therein  ezpreased,  la,  in  the  absence  of  an  eipreealoo  of 
greater  vat  no,  a  valid  agreement  aa  to  the  eiteot  of  the  oompanj'a  liability 
where  the  package  waa  lost  through  the  negligence  of  the  company. 

ASSUMPSIT  by  William  L.  Ballou  againat  Wiliiam  H.  Earie 
and  Henry  Prew,  co-partnerB  a»  the  Earle  and  Prew  ExpreeB 
Company,  for  the  valne  of  a  package  lost  by  the  defendants. 
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Stephen  A,  Cooky  Jr.,  And  Zouu  L.  AngtU  for  pluntiff.  Ar- 
nxM  Green  for  defendants. 

TiLUN0HABT,  J.  Tbis  \»  oasumpett  to  reoover  the  Bam  of  $579, 
being  the  value  of  a  box  of  diamonds  which  the  plaiutiS  delivered 
to  the  servant  and  agent  of  tlte  defendants  to  be  by  tliem  trans- 
ported by  express  to  New  Bedford,  in  the  state  of  Massachusetts. 
Jury  trial  is  \raived,  and  the  case  is  to  be  tried  to  the  court  ou 
the  law  and  the  facte.  The  defendants,  who  are  common  carriers 
d  merchandise  for  hire,  received  from  the  plaintifE  at  Providence, 
on  the  26th  dajr  of  Jaly,  1890,  a  package  containing  diamonds  of 
the  value  aforesaid,  to  be  b;  them  delivered  to  C.  W.  Haskius, 
at  New  Bedford,  Mass.  The  pluntiff  had,  aod  for  a  considerable 
time  previooB  to  the  above-named  date  hiid  had,  in  his  possession 
and  constant  nse  a  book  of  the  defendants'  contract  receipt  blanks, 
at  the  top  of  each  page  of  which  was  printed  what  purports  to  be 
a  mntnal  agreement  between  the  shipper  and  the  common  carrier, 
which  agreement,  in  so  far  as  it  is  material  for  our  present  con- 
sideration^ provides  that  the  defendants  "are  not  to  be  held  liable 
or  responsible  for  any  loss  or  dam^e  to  said  property  *  *  » 
unless  in  every  case  the  same  be  proved  to  have  occurred  from 
the  fraud  or  gross  negligence  of  said  express  company,  or  their 
servants ;  nor  in  any  event  shall  ihe  holder  hereof  demand  beyond 
the  sum  of  $50,  at  which  the  article  forwarded  is  hereby  valued, 
inileES  otherwise  herein  expressed  or  unless  especially  insured  by 
them  and  so  specified  in  this  receipt,  which  insurance  shall  con- 
stitute the  limit  of  the  liability  of  Earleand  Frew's  Express."  Onu 
of  these  blanks  the  plaintiff  filled  out  for  the  addreised  package 
in  question,  but  gave  no  value  thereof,  although  there  was  a  blank 
column  in  said  receipt  marked  "  value."  This  receipt  was  signed 
by  the  defendants*  agent  when  the  plaintiff  gave  tlie  package  to 
the  agent.  The  defendants  had  no  knowledge  of  the  contents  or 
value  of  said  package  except  as  stated  in  said  receipt  at  the  time 
of  its  delivery  to  them,  nor  did  they  make  any  inquiry  of  the 
plalntiS  concerning  the  same.  This  package  was  tost  by  the 
B^ligenoeof  the  defendants' servant  before  it  reached  their  office, 
and  said  defendanCsadmittheir  liability  therefor  under  said  agree- 
ment, and  o£Eer  to  pay  the  said  sum  of  $50,  which,  they  contend, 
is  the  limit  of  their  liability.   The  plaintiff  testifies  that  his  reason 
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for  Dot  giving  an;  veXae  to  tho  package  was  because  the  exprees- 
age  was  to  be  paid  by  the  consignee.  The  defendants,  on  the 
other  hand,  testify  that  the  reasons  given  thetu  by  the  plaintiff  for 
not  giving  any  value  to  the  package  in  said  receipt  were  that  it 
cost  more  money,  and  that  the  consignee  had  prcvioasly  com- 
plained of  the  chaises  of  expressi^  in  cases  where  the  values  ijad 
been  given,  and  tiiat  lie  adopted  this  mode  to  lessen  said  charges. 
We  think  it  is  very  evident  that  the  purpose  of  the  plaintiff  ia 
not  giving  any  value  to  the  package  was  to  save,  either  to  him- 
self or  to  the  consignee,  and  it  matters  not  which,  the  additional 
expressage  which  would  have  been  diargcd  by  the  defendants  if 
the  real  value  had  been  given ;  for  it  must  be  presumed  from  the 
terms  of  the  receipt  that,  as  the  defendants  assume  a  liability 
only  to  the  extent  of  the  valuation  therein  named,  the  rate  of 
expreseage  is  gradnated  by  aaid  valuation.  Under  this  state  of 
facta  the  plaintiff's  final  contention,  which  logically  should  be  the 
first,  and  hen(«  we  will  consider  it  first,  is  that  the  express  assent 
of  the  owner  of  the  goods  to  the  restrictions  of  the  carrier's  liabil- 
ity most  be  fonnd  to  give  effect  to  it  in  any  case.  We  think  the 
decided  preponderance  of  the  authorities  is  to  the  contrary ;  and 
tliftt  the  well-settled  rule  now  is  that  in  the  absence  of  fraud,  con- 
cealment or  improper  practice  the  legal  presumption  is  that  stipu- 
lations limiting  the  common-law  liability  of  common  carriers  con- 
tained in  a  receipt  given  by  them  for  freight  were  known  and 
assented  to  by  the  party  receiving  it.  Belger  v,  Dinsmore,  51  N. 
T.  166;  Steers  v.  Steamship  Co.,  ."i?  N.  Y.  1;  Harris  v.  Rail- 
way Co.,  1  Q.  B.  Div,  515  ;  GermaniaFire  Ins.  Co.  v.  Mcmphisi& 
C.  R  Co.,  72  N.  Y.  90 ;  Quimby  v.  Railroad  Co.,  150  Mass.  365; 
23  N.  E.  Rep'r,  205 ;  Burke  v.  Railway  Co.,  5  C.  P.  Div.  1 ;  Maghee 
v.  Railroad  Co.,  45  N.  T.  514 ;  Grace  v.  Adams,  100  Maaa.  505 ; 
Insurance  Co.  v.  Buffum,  115  Mass.  343  ;  Hill  v.  Railroad  Co., 
73  N,  Y.  351,  For  a  full  discussion  of  the  contrary  doctrine,  see 
Hollister  v.  Nowlcn,  Id  Wend.  234,  and  cases  cited.  In  the  case 
at  bar  a  printed y/zo  simile  of  the  receipt  in  question  is  before  us, 
which  shows  that  the  terms  and  conditions  upon  which  the  de- 
fendants received  the  goods  in  question  must  have  been  well 
known  to  the  plaintiff.  And  more  especially  is  this  to  be  taken 
for  granted  from  the  fiict  that  a  book  of  the  defendants,  filled 
ivith  receipt  blanks  identical  with  this,  was  in  tlie  plaintifTs  pce- 
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eeeeioii,  and  in  almost  daily  use  by  him.  From  an  examiDation 
of  eaidjac  simile  it  is  evident  that  there  was  not  only  no  attempt 
to  conceal  thn  terms  and  conditions  of  the  bailment  on  the  part 
of  the  defendants,  bnt,  on  the  other  hand,  that  it  had  been  their 
purpose  to  make  the  same  specially  prominent  and  noticeable. 
It  is  all  printed  on  one  side  of  the  paper,  and  at  tlio  top  thereof. 
It  is  headed  by  the  caution,  printed  in  bold  type,  "  Kead  tlio  Con- 
ditions of  this  Receipt,"  and  all  the  printed  matter  precedes  the 
signatare  of  the  agent  of  the  defendants.  We  think,  therefore, 
that  the  receipt  in  qnestion  onght  to  be  regarded  as  having  re- 
ceived the  asacDt  of  the  plaintiff,  and  as  being,  as  its  language 
purports,  the  mntnal  agreement  of  the  parties  touching  the  pack- 
age in  qnestion. 

Having  found,  then,  that  there  was  an  agreement  between  the 
parties  as  to  the  limit  of  the  defendants'  liability  in  case  of  loss, 
we  come  to  the  main  question  in  the  ease,  viz.,  was  eaid  agree- 
ment valid  and  binding  upon  the  parties  thereto  "i  or,  to  state  the 
question  mora  broadly,  to  what  extent  is  a  common  carrier  en- 
titled to  contract  in  limitation  of  liis  common-law  liability  %  This 
is  a  qaeation  in  so  far  as  it  applies  to  carriers  by  land,  upon  which 
there  has  been  great  contrariety  of  opinion  in  different  courts,  the 
earlier  cases  holding  that  it  was  against  public  policy,  and  hence 
impossible,  for  common  carriers  to  gnard  themselves  by  any  stipu- 
lations whatever  against  liability  from  loss  arising  from  any  other 
cause  than  the  act  of  God  or  the  public  enemy.  This  question  is 
discussed  in  Edwards  on  Bailments  (section  552,  and  cases  cited 
iu  Dote  5),  while  the  later  cases  have  matcnally  modified  this 
rule  in  the  carrier's  favor,  and  permitted  him  not  only  to  contract 
ao  as  to  change  the  extent  of  his  liability  as  fixed  by  the  common 
law,  hot  such  contracts,  when  made  with  his  employer,  became 
almost  entirely  the  measure  of  his  responsibility.  "And  this  cus- 
tom," says  Hutchinson  on  Carriers  (section  lid),  "  has  become  so 
universal  in  transactions  with  carriers  that  his  liability  may  now 
be  eaid  to  depend  almost  exclusively  upon  contract.  He  still 
stands,  however,  in  the  relation  of  common  carrier  to  the  goods 
intrusted  to  him,  notwithstanding  his  contract,  however  much  it 
may  lessen  his  common-law  liability,  and  he  cannot,  even  by  the 
most  express  contract,  divest  himself  of  that  character,  and  change 
it  to  that  of  a  mere  private  carrier  or  ordinary  bailee."  Davidsun 
VOL.  v.— 18 
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T,  Grahftm,  3  Ohio  St,  181,  140 ;  RaUroad  Co.  v.  Lockwood,  17 
Wall.  35T;  Hooper  t.  Welle,  37  Oal.ll;  OhrUtensqn  v.  Express 
Co.,  15  Minn.  370  (Gil.  303);  Bank  of  Keotueky  v.  Adams  Exp. 
Co.,  93  U.  S.  174,  180;  Kirby  v.  Express  Co.,  2  Mo.  App.  369; 
bat  see  Express  Co.  r.  Sand^,  55  Peiin,  St.  140  ;  Grogari  v.  Express 
Co.,  114  Penn.  St.  523;  7  Atl.  Uep'r,  134.  Without  attempting  a. 
review  of  the  conflicting  adthorities  upon  the  question  before  us, 
which  woald  answer  no  useful  purpose  here,  we  will  only  say  that 
upon  an  examiaation  thereof  we  have  come  to  the  conclusion 
that  the  decided  weight  of  the  anthorities,  aa  well  as  the  better 
reason,  favors  the  rale  that  a  common  carrier  may,  to  a  great  ex- 
tent at  least,  contract  in  limitation  of  his  common-lnw  liability, 
"  provided,"  as  stated  in  Express  Co.  v.  Caldwell,  21  Wall.  264, 
"  the  limitation  be  such  as  the  law  can  recognize  as  reasonable  and 
not  inconsistent  with  sound  public  policy."  The  shipper  and  the 
common  carrier  are  thus  authorized  to  enter  into  an  express  agree- 
ment, within  certain  limits,  as  to  the  terms  npon  which  tlie  latter 
will  transport  and  convey  for  the  former  a  certain  article  of  per- 
sonal property  of  an  agreed  value  to  a  designated  place  for  an 
agreed  price.  We  fail  to  see  that  the  recognition  of  the  validity 
of  such  an  agreement  is  violative  of  any  sound  rule  of  public 
policy.  Indeed,  it  seems  to  us  that  public  policy  requires  the 
upholding  of  such  an  agreement  as  tending  to  the  honest  dis- 
closure of  value  on  the  part  of  the  shipper,  and  the  exercise  of 
that  degree  of  diligence  on  the  part  of  the  carrier  wliich  is  com- 
mensurate with  the  value  of  the  particular  article  conveyed,  and  the 
price  paid  for  sach  conveyance.  To  illustrate :  A.  has  a  box  of  tin- 
ware of  the  valne  of  $5,  which  he  wishes  to  send  to  Boston  by 
B.,  a  common  carrier.  The  box  is  delivered  to  B.  under  an  agree- 
ment similar  to  the  one  before  ns.  no  information  being  given  as 
to  tlie  contents  of  said  l>ox.  What  is  the  degree  of  care  which 
B.  is  expected  to  exercise  in  the  transportation  of  this  box!  Man- 
ifestly that  degree  of  care  which  is  commensurate  with  a  box 
whose  value  does  not  exceed  that  stipulated  in  the  contract,  to- 
wit,  $50.  B.'s  maximum  liability  in  case  of  loss  being  known  to 
him  beforehand,  he  will  naturally  exercise  such  a  degree  of  care 
as  woold  ordinarily  insure  the  safe  delivery  at  its  destination  of 
an  article  of  this  value.  Moreover,  he  is  only  paid  for  assuming 
a  risk  to  the  extent  of  ^oO,  and  he  has  graduated  his  charge  for 
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carriage  acwordioglf .  Sacb  aa  agreement  certeioly  strikes  one  as 
eminGQtly  fair  and  reaeonsble.  Neither  party  isdeoeived  or  mis- 
led thereby.  The  shipper  oa  the  one  hand  is  insnred  of  the  safe 
delivery  of  bis  goods  at  their  deetinatiun,  or  their  ralue  in  money, 
in  case  of  loss,  and  the  carrier,  on  the  other  hand,  proportions  bis 
care  to  the  liability  which  he  has  aaeamed.  Sotli  parties  thos  act 
nnderstandingly  and  intelligently.  There  ie  little  opportunity 
for  frand  on  the  part  of  the  shipper,  and  none  for  ovorcbat^  oii 
the  part  of  the  carrier.  To  illustrate  again :  &..  wishes  to  send 
a  box  of  diamonds,  valued  at  $500,  to  Boston,  Mass.,  and  em* 
ploys  B.,  a  common  carrier,  to  transport  the  same  thence  under 
an  express  agreement  which  slipolates,  among  otlier  things,  that 
the  valne  thereof  is  $50,  the  cbai^  for  ezpressage  being  based 
upon  that  valuation.  As  in  the  former  case,  B.  assnmes,  and  has 
the  right  to  assume,  that  the  valne  of  this  package  does  not  ex- 
ceed the  sum  of  |50,  and  he,  therefore,  proportions  bis  care 
accordingly.  The  package  is  loat  by  B.,  whereupon  A.  seeks  to 
hold  liim  liable  for  the  aetnal  value  of  said  package,  which  was 
many  times  larger  than  that  agreed  upon.  B.  was  only  paid  for 
the  care  and  trangportation  of  a  package  of  the  valae  of  $50,  and 
the  d^;ree  of  care  which  he  used  was  sufficient  for  a  transaction 
of  that  sort,  while  it  was  quite  insufflcient  for  a  transaction  of 
the  sort  which  he  was  induced  by  miarepreeentation  on  the  part 
of  A.  to  undertake.  Had  he  been  apprised  of  the  actual  value 
of  this  package,  he  would  have  exercised  that  degree  of  care 
which  was  commensurate  therewith,  and  would  also  have  gradu- 
ated his  cbai^  accordingly.  To  allow  A.  to  repudiate  his  con- 
tract with  B,  in  case  of  loss,  and  hold  the  latter  to  his  strict 
ecmmon-law  liability,  nnder  the  circnmstancea,  is  little  less  than 
to  permit  him  to  perpetrate  a  fraud  under  the  guise  of  enforcing 
a  l^al  right. 

If  this  illustration  fairly  represents  the  case  at  bar,  and  it  seems 
to  us  that  it  does,  it  shows  the  nnreasonableness  and  injustice  of 
the  rule  of  liability  contended  for  by  the  plaintiff.  But  the  main 
contention  of  the  plaintiff  is  that  an  express  company  cannot 
limit  its  liability  for  loss  of  goods  occasioned  by  its  own  negli- 
gence, and  in  support  thereof  he  cites  the  following  cases,  viz. : 
Groganv.  Express  Co.,  114  Penn.  St.  523;  7  Atl.  Rep'r,  134; 
Brown  v.  Express  Co.,  15  W.  Va.  S12  ;  MasUn   v.  Kailroad  Co., 
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14  "W.  Va.  180,  191 ;  Newborn  v.  Just,  2  Car.  &  P.  76;  New 
Jerser  Steam  Nav.  Co.  v.  Merchante*  Bank,  6  How.  344 ;  Snider 
V.  Express  Co.,  63  Mo.  376,  383;  Express  Co.  v.  Graham,  26 
Ohio  St.  595,  598;  Railroad  Co.  v.  Hale,  6  Mich.  243;  Trans- 
portation Co.  V.  Newhall,  24  111.  466 ;  Graham  v.  Davis,  4  Oliio 
St.  362 ;  Muser  v.  Express  Co.,  1  Fed.  Kep'r,  382  ;  Express  Co. 
V.  Seide  (Miss.),  7  Sonth.  Rep'r,  547.  These  cases  audoubteJIj 
sustain  the  position  of  the  plaintiff  in  this  respect ;  and  we  are 
not  only  not  disposed  to  questioD  their  authority  upon  this  point, 
but  to  agree  entirely  therewith.  We  do  not  think  that  it  is  com- 
petent for  a  common  carrier  to  stipulate  for  exemption  from  lua 
occasioned  by  his  own  negligence  or  that  of  his  servants.  Such 
&n  exemption  is  not  jnst  and  reasonable  in  the  eye  of  the  la^r. 
Nor  is  it  necessary  for  ns  to  so  hold  in  order  to  sustain  the  con- 
tract under  consideration;  for,  as  stated  by  Blatchford,  J.,  in 
Hart  V.  Railroad  Co.,  112  U.  S.  331,  340;  5  Sap.  Ct  Rep'r,  151, 
"  The  limitation  as  to  valne  has  no  tendency  to  exempt  from  lia- 
bility for  negligence.  It  does  not  induce  want  of  care.  It  exacts 
from  the  carriers  the  measure  of  care  dne  to  the  value  agreed  on. 
The  carrier  is  bound  to  respond  in  that  value  for  any  negligence. 
The  compensation  for  carriage  is  based  on  tbat  valne.  The  sliip- 
pcr  is  estopped  from  saying  tliat  the  value  is  greater.  Tlie  arti- 
cles have  no  greater  value  for  the  purposes  of  the  contrai't  uf 
traneportation  between  the  parties  to  that  contract.  The  c.irrier 
must  respond  for  negligence  up  to  that  valiic.  It  is  just  and 
reasonable  that  such  a  contract,  fairly  entered  into,  and  wiiere 
there  is  no  deceit  practiced  on  the  shipper,  slionid  be  uplieUi. 
There  is  no  violation  of  public  policy.  On  the  contrary,  it  would 
be  unjust  and  nnreasonablc,  and  would  be  repugnant  to  tlie 
soundest  principles  of  fair  dealing,  and  of  the  freedom  of  con- 
tracting, and  thus  in  conflict  with  public  policy,  if  a  shipper 
should  be  allowed  to  reap  the  benefit  of  the  contract  if  there  i? 
no  loss,  and  to  repudiate  it  iu  case  of  loss."  The  case  from 
wJiich  wo  have  thus  tpoted  was  one  in  which  the  loss  happened 
from  tlie  negligence  of  the  defendant.  The  court  had  previously 
declared  in  the  same  case  (page  338)  that  "  it  is  the  law  of  this 
court  that  a  common  carrier  may  by  special  contract  limit  his 
common-law  liability;  but  he  cannot  stipulate  for  exemption  frnm 
the  con.- equei ices  of  his  <iwn  negligence,  or  that  of  his  servants," 
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thns  expreedy  affirming  the  doctrine  preriouslj  laid  down  by  tliat 
teamed  court  in  New  jersey  Steam  Nav,  Co.  v.  Merchants'  Bank, 
6  How.  344 ;  York  Mannfg  Co.  v.  Illinois  Central  R  Co.,  3 
Wall  107;  EaUroad  Co.  v.  Lockwood,  17  Wall.  357;  Express 
Co.  T.  Caldwell,  21  Wall.  364;  Kailroad  Co.  v.  Pratt,  23  Wall. 
123;  Bant  of  Kentucky  t.  Adams  Exp.  Co.,  93  U.  S.  174  ;  Kail- 
way  Co.  T.  SteveuB.  95  XT.  8.  655.  Bat  although  the  loss  did  occnr 
from  the  Diligence  of  the  defendant,  the  court  upheld  the  agree- 
ment as  to  the  value  of  tho  property  on  the  ground,  as  forcibly 
stated  in  the  opinion,  that  there  is  no  justice  in  allowing  theship- 
per  to  be  paid  a  large  valne  for  an  article  which  he  has  induced 
the  carrier  to  take  at  a  low  rate  of  freight  on  the  assertion  and 
agreement  that  its  value  is  a  less  sum  than  that  claimed  after  a 
lose.  It  is  just  to  hold  the  shipper  to  his  agreement,  fairly  made, 
as  to  valne,  even  where  the  loss  or  injury  has  occorred  through 
the  negligence  of  tho  carrier.  The  effect  of  the  agreement  is  to 
cheapen  the  freight  and  secure  the  carriage,  if  there  is  no  lose ; 
and  the  effect  of  disregarding  the  agreement,  after  a  loss,  is  to 
expose  the  carrier  to  a  greater  risk  than  the  parties  intended  he 
shonld  assume.  "  The  agreement  as  to  value,  in  this  case,  stands 
as  if  the  carrier  had  asked  the  valne  of  the  horses,  and  had  been 
tuld  by  the  plaintiff  the  sum  inserted  in  the  contract."  The  rule 
laid  down  in  (rrc^n  v.  Express  Co.,  114  Penn.  St.  523;  7  Atl. 
Rep'r,  134,  a  case  much  relied  on  by  the  plaintiff,  that  "an 
express  company  cannot  by  special  contract  or  special  acceptance 
limit  its  liability  for  loss  of  goods,  resulting  from  the  negligence 
of  ihe  company  or  its  servants,"  is  not  in  conflict  with  the 
case  just  quoted  from  upon  this  point,  and,  with  all  due  re- 
spect to  the  learned  court  which  rendered  this  decision  we 
think  that  it  misapprehended  the  decision  in  Hart  v.  Kailroad 
Co.,  supra,  in  declaring  that  that  case  had  decided  that  a  commoD 
carrier  could  limit  its  liability  even  as  against  its  own  negli- 
gence. The  real  distinctioa  between  tliese  two  cases,  as  it  seems 
to  us,  is  not  in  the  rule  adopted  by  each,  bnt  in  the  application 
thereof.  In  the  Orogan  Case  the  court  holds  that  an  agree- 
ment as  to  value  in  case  of  loss  by  negligence  is  not  binding  on 
the  parties,  on  the  ground,  as  we  understand  the  decision,  that  to 
hold  the  contrary  would  be  to  uphold  the  carrier  in  stipulating 
against  his  own  Diligence,  although  it  holds  at  the  same  time 
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that  an  agreement  as  to  valae  "  wonld  be  a  protection  againet 
liability  beyond  that  amount  except  for  n^ligence."  Id  this 
respect  the  eonrt  followed  the  case  of  Express  Co.  v.  Saods,  &5 
Penn.  St.  tlO,  and  Famliam  r.  Bailroad  Co ,  id.  53 ;  that  is  to  eaj, 
these  caees  hold  that  an  agreement  as  to  value  in  case  of  loss  is  valid 
and  binding,  excepting  only  where  the  loss  is  occasioned  by  the 
negligence  of  the  common  carrier  or  his  aerraut;  while  in  the 
Hart  Case,  before  referred  to,  the  court  holds  that  the  agreement 
ae  to  valae  is  also  valid  and  binding  where  the  loss  is  occasioned 
by  the  negligence  of  the  common  carrier,  and  that  so  to  hold  "  has 
no  tendency  to  exempt  from  liability  for  negligence."  The  rea- 
soning in  the  last-named  case  is  cogent  and  convincing,  and  we 
are  disposed  to  adopt  the  aame  in  preference  to  the  authorities 
which  hold  to  the  contrary.  See,  also,  OppenUeimer  v.  Express 
Co.,  69  Ul.  62 ;  Kallman  v.  Expreaa  Co.,  3  Kana.  205 ;  Brehme  v. 
Express  Co.,  25  Md.  328;  Snider  v.  Express  Co.,  63  Mo.  376; 
Levy  V.  Express  Co.,  4  S.  C.  834;  Boorman  v.  Express  Co^  21 
Wis.  154.  We,  therefore,  decid^  that  it  was  competent  for  the 
parties  to  agree  as  to  the  valae  of  the  package  in  qaeetion  in  caae 
of  loss  by  negligence,  and  that,  having  thns  agreed,  they  are  bonod 
thereby.  Judgment  moBt,  therefore,  be  entered  for  the  pluntifi 
for  the  sum  of  |50.* 

Oommou  oarrlan  —  limlMng  UalidUty  to  ■  ipedfied  amonnt. — The  f ollowtni; 
CUM  support  the  propoaltion  eaUbllihed  by  the  fontgolng  deciiioo,  that  a  ar- 
rier  maj  limit  his  liabilllj  in  amanat  by  HttpQlatloiiB  Hlmllar  to  the  one  therela 
pawed  Dpon.  RichmuDd  &  D.  R.  Co.  t.  Pajne,  1  Am.  S.  R.  ft  Corp.  Rep.  4'^; 
DaitUer  T.  Bontoii  A  Maine  R.  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  2S9,  and  dmn 
dted  in  note  ;  PaciBc  Exp.  Co.  t.  Foley,  4  Am.  R.  R.  &  Corp.  Rep.  86S,  and  note, 

A  oontrary  view  Is  held  in  thti  following::  LoniHville  &  K.  R.  Co.  v.  Wyim. 
S  Am.  R.  R.  &  Corp.  Rep.  18,  and  caaea  dted  in  note  ;  Cues  dted  in  mHe,  4  Am. 
R.  R.  &  Corp.  Rep.,  p.  433, 

On  the  right  to  limit  liability  genenlly,  in  addition  (o  the  toiegoing  caaea, 
•ee:  Quimby  t.  Roeton  &  Maine  R.  Co.,  1  Am.  R,  B.  &  Corp.  Rep.  IIS,  and  note; 
Hazel  V.  Chicago,  etc.,  R.  Co.,  4  Am.  E.  R.  A  Corp.  Rep.  430. 

•  Beponed  In  K  AU.  Bep'i,  tOM. 
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FiaKsn  T,  Paoifio  Hft,  Lifk  Ihb.  Co. 

(Saprama  Court  ot  Peiua^vuiia,  Oot.  t,  ini.) 

1.  Agcidkrt  mBCRAncB.  Whktuku  dsath  bt  abphtxution  witbik 
FOLIci.  D«Mued  deaceoded  loto  the  dag-oat  ponloa  of  a  diiTen  woll  to 
repair  a  pamp,  and  In  ft  tew  minut«a  he  died  from  atphyxia,  dne  to  some 
deadly  gas  therein.  This  dag-out  portion  was  bat  ten  or  iwalve  feet  deep,  and 
decswed  had  no  mason  to  auBpeot  the  presence  of  nozloas  gaa  tberein.  Held, 
thai  his  death  waa  doe  to  external,  violent  and  accidental  Injaiies,  within  the 
maaiilDg  of  an  accident  policy  inaarlng  against  that  claaa  of  iDJuriee. 

3.  D&tTH    DUB  TO    "  THB   INKALATION  OF  HAB,"      POLICT  CONBTBUKD.      Hia 

dcadi  from  aaeli  cauM  is  not  due  to  "  Ihe  Inlutlation  of  gas,"  within  the  mean 
Isg  of  the  terms  of  the  policy,  excepting  death  w  canted  from  its  indemnity, 
for  such  excaptloa  has  reference  only  to  a  TOlantary  inhalation  of  gas. 

3.  Pbactick.  Evidehck.  Where  an  Insurer  baa  not  attached  to  *  policy 
oopiee  of  the  application  or  of  its  by-lawa,  as  required  by  Act  PennsylTania, 
H*y  11,  1B81  (P.  L.  SO),  It  Is  not  entitled  to  Introdoce  them  in  evldenoe  in  tm. 
action  on  each  poU^. 

APPEAL  ftt)m  court  of  oommon  pleas,  WarreQ  county.  This 
was  an  action  b;  H.  W.  Pickett,  as  admiDiBtrator  of  Joha 
v.  Uoor^  deceased,  againet  the  Paciiio  Mntnal  Life  Insurance 
Company  of  California,  on  an  accident  policy  isened  to  plaintiff's 
ioteetate,  insuring  him  against  "  snch  riolent  and  accidental  in- 
jnries  as  shall  extwnally  be  visible  npon  bis  person,"  and  death 
resulting  therefrom.  There  waa  judgment  for  plaintiff,  and  de- 
fendant appeals.    Judgment  affirmed. 

D.  /.  BaU  and  C.  C.  I'hmnpaon  for  appellant  Noyta  <& 
Eincldey  and  Brovm^  St<me  db  Bice  for  appellee. 

SrBBBErr,  J.  The  nndispnted  facts,  npon  which  tbe  jury  in 
tiiis  case  was  instructed  to  find  for  the  plaintiff  the  full  amount  of 
bis  claim,  are  briefly  as  follows :  On  June  4,  1889,  the  plaintiff's 
intestate,  John  W.  Moore,  received  and  paid  for  tbe  policy  of  in- 
sunnoe  on  which  this  snit  was  brought,  a  copy  of  wbicb  will  be 
found  in  the  reoord.  Ketnrning  to  his  boarding-house,  same 
evening,  he  inf(»rmed  bis  landlady  that  he  had  no  dinner,  and 
requested  that  his  sapper  be  prepared.  He  then  went  to  the 
well  in  the  open  yard  for  a  drink,  and  finding  that  the  pump  re- 
qaired  priming  with  water,  he  remarked  that  he  would  fix  it,  so 
v  to  obviate  that  difficulty  in  the  future.    After  procuring  a 
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hatchet,  and  removing  planks  from  the  opening  at  the  top,  he  de- 
scended into  the  dug-out  portion  of  the  well,  which  was  fonr  or 
five  feet  wide  and  only  ten  or  twelve  feet  deep,  for  the  purpose 
of  dosing  a  small  opening  in  the  iron  pipe,  alrant  mid-wajdown. 
Afew  minutes  later  his  hfeless  remains  were  found  at  the  bottom 
of  the  well.  He  died  from  asphyxia,  or  sufEocation,  due  to  the 
accidental  and  nnconscioua  inhalation  of  carbonic  acid  or  other 
deadly  gas  that  had  unexpectedly  accumulated  in  the  dug-out 
portion  of  the  shallow  well.  The  well,  with  which  deceased 
was  familiar,  and  in  which  he  had  been  shortly  before,  was  one 
of  those  known  as  a  "driven  well,"  made  by  driving  an  iron 
pipe  into  the  gronnd  to  the  depth,  in  this  case,  of  about  forty 
feet.  For  the  distance  of  about  ten  or  twelve  feet  from  the  top 
the  earth  around  the  iron  pipe  was  dug  out  so  as  to  form,  as 
above  stated,  an  open  well,  of  about  fonr  or  five  feet  in  diame- 
ter, in  which  there  was  little  or  no  water.  The  top  of  the  well 
was  covered  with  plank.  The  deceased  was  a  strong,  healthy 
man.  His  sudden  and  wholly  unexpected  death,  under  the  cir- 
cumstances above  stated,  and  within  a  few  hours  after  he  had 
procured  the  policy  of  insurance,  nndoubtedly  resulted  from  ex- 
ternal, violent  and  accidental  injuries  or  means,  and  without  any 
conscions  or  voluntary  act  on  his  part.  There  was  no  evidenue, 
nor  was  it  even  suggested,  that  he  had  committed  suicide,  or 
that  he  was  wanting  in  reasonable  care,  or  that  be  voluntarily 
exposed  himself  to  danger.  In  describing  the  condition  in  which 
lie  found  the  body  of  deceased  the  physician  who  made  the  post- 
mortem examination  testified :  "  The  surface  of  the  body  was 
of  a  livid  bluish  color.  The  lips  and  tongue  were  blue.  The 
right  side  of  the  head  was  partially  distended  with  dark  blood. 
the  left  side  was  nearly  empty.  The  lungs  contained  more  blood 
than  they  would  under  different  circumstances.  They  were  some- 
what congested.  The  pulmonary  arteries  were  distended  with 
blood.  The  liver  was  slightly  congested,  and  also  the  kidneys. 
There  was,  however,  no  disease  of  the  kidneys ;  no  disease  of  any 
of  the  internal  organs.  »  *  »  His  death  was  caused  by  as- 
phyxia, due  to  the  inhalation  of  gas."  If  the  latter  undisputed 
and  undoubtedly  correct  eonclosion  of  fact  needed  any  confirma- 
tion, it  may  be  found  in  the  testimony  as  to  the  effect  of  the  same 
noxious  gas  on  those  who  went  to  the  relief  of  the  deceased,  and 
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tesisted  in  romoTing  his  remains  from  the  well.  It  ehowa  how 
narrowly  they  escaped  a  Bimilar  violent  and  accidental  death.  The 
notice  and  proofs  of  death  were  foil  and  complete.  Their  snffi* 
deaey  was  not  even  questioned. 

In  view  of  the  nndispnted  facts,  of  which  the  above  is  an  ont- 
hne,  the  learned  president  of  the  common  pleas  refused  to  affirm 
defpndant'E  points  for  charge,  some  of  which  are  predicated  of  the 
foregoing  facts,  and  instrncted  the  jnrj  that  upon  the  undisputed 
facts  before  them  the  plaintiS  was  entitled  to  recover;  and  there 
was  acoordinglj  a  verdict  and  judgment  in  his  favor.  This  action 
of  the  conrt  in  refusing  defendant's  points  andinatructing  the  jurj 
iu  plaiatiETs  favor  are  the  subjects  of  complaint  in  the  several 
Bpecificatiooa  of  error.  The  first  and  main  point  was  as  follows : 
"The  clanse  in  the  policy  of  insurance  sued  oq,  to-wit :  'This 
insurance  shall  not  cover  »  *  *  death  or  injury  resaltiog 
from  or  attributable  partially  or  wholly  to  *  *  *  inhalation 
of  gas*  —  applies  to  the  case  of  death  reenlting  from  asphyxia 
caused  by  inhaling  gas  accumulated  at  the  bottom  of  the  well.'' 
This,  in  connection  with  the  remaining  seven  points,  was  rightly 
refnsed.  According  to  the  undisputed  facts  above  referred  to, 
tho  death  of  the  insured  was  caused  by  external,  violent  and  acci 
dental  means,  and  without  any  couscions  or  voluntiry  act  on  his 
part.  No  one  knowing,  as  he  did,  the  shallowness  of  the  dng^iut 
portion  of  the  well,  wonld  ever  suspect  the  presence  of  noxious 
gas  therein.  Donbtless  he  never  for  a  moment  contemplated  the 
slightest  danger.  His  death  was  purely  accidental;  quite  as  mnch 
80  as  if  he  had  been  snddenly  and  unexpectedly  ingulfed  in  water, 
and  drowned.  The  deadly  but  invisible  gas  by  which  he  was  un- 
consciously and  accidentally  enveloped  was  undonbtedly  the  exter- 
nal and  violent  cause  of  his  injury  and  death.  According  to  the 
physician's  testimony  above  quoted,  its  violent  effect  upon  the 
vital  organs  of  the  deceased  was  plainly  visible  at  the  time  of  the 
fOtt-mortem  examination.  As  was  well  said  in  Paul  v.  Insurance 
Ca,  112  N.  Y.  473;  20  N.  E.  Rep'r,  847  (which  iu  principle 
rules  this  case):  "As  to  the  point  raised  by  appellant,  that  the 
death  was  not  caused  by  external  and  violent  means,  within  the 
meaning  of  the  policy,  we  &ink  it  a  sufficient  answer  that  the  gas 
in  the  atmosphere,  as  an  external  cause,  was  a  violeut  agency,  in 
the  sense  that  it  worked  upon  the  intestate  so  m  to  cause  his  death, 
vou  v.— 19 
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That  a  death  is  the  result  of  accident,  or  is  iimiatural,  imports  ait 
external  and  violent  agency  as  the  canse."  In  that  case  the  policy 
on  which  suit  was  brought  provided  that  the  insnrauce  sbonld  not 
extend  to  deatli  caused  "  by  inhaling  gas."  It  appeared  that  tlie 
insured  was  found  dead  in  bed.  Gas  bad  escaped  in  the  room, 
and  death  was  caused  by  breathing  the  atmosphere  of  the  room 
filled  with  gas.  It  was  held  that  death  was  not  caused  by  thcin- 
haling  of  gas,  within  the  meaning  of  the  policy.  The  corapaiiv 
relied  upon  the  same  narro>v  and  tet:buieal  defense  that  is  made 
by  the  defendant  in  this  case.  In  an  able  opinion  reported  in  45 
Hun,  813,  the  learned  judge  of  the  general  term,  whose  judgment 
was  afterward  afhrmed  by  the  eonrt  of  appeals,  said,  inter  alia: 
"  Was  tlie  death  of  the  intestate  caused  by  or  through  '  cxtemai, 
viulent  and  accidental  means,'  witiiin  the  language  of  the  policy  i 
*  *  *  We  shonld  say  that  death  was  due  to  external  and 
violent  means  as  clearly  as  drowning.  *  *  •  The  cause  of 
death  came  from  oatside  aia  surely  as  wonld  a  rifie  ball  or  water  in 
the  case  of  drowning.  Tlie  escape  of  gas  into  the  room  was 
violent  in  the  same  sense  that  wonld  be  the  fiow  of  water  into  a 
wrected  vessel.  In  either  case,  the  external  means  constitute  the 
cause  which  produces  death.  It  is  a  violent  death,  prodnned  by 
an  external  power,  not  natural.  Some  poisons,  snchas  opium  and 
chloral,  produce  no  violent  action  on  the  human  system.  The  man 
who  descends  into  a  well  of  carbonic  acid  gas  is  killed  witli  no 
greater  violence,  perhaps,  than  was  the  intestate.  Yet  iti  all  these 
cases  the  result  would  be  called  a  violent  death.  *  *  *  We 
also  think  the  words 'inhaling  of  gas'  were  used  to  designate 
those  common  uses  of  gas  in  dentistry,  surgery,  etc.  *  *  * 
Evidently  an  exception  from  death  caused  by  a  surgical  opcr.'ilion 
was  not  broad  enough  to  include  the  use  of  anEesthetics  preparatory 
to  the  operation.  It  contemplated  a  voluntary  and  intelligent  act 
hy  the  assured,  not  an  involuntary  and  unconscious  act."  On  this 
queetion,  the  court  of  appeals,  in  affirming  the  decision  of  the 
general  term,  said;  "A  careful  consideration  of  this  instrument, 
and  of  the  scope  and  design  of  its  provisions,  leads  iis  to  t!ie  cou- 
elusion  that  appellant  must  fail  in  its  contention.  *  *  *  In 
expressing  its  intention  not  to  be  liable  for  death  from  '  inhaling 
of  gas'  the  company  can  only  be  nndoratood  to  mean  a  voluntary 
and  intelhgent  act  of  the  insured,  and  not  an  involuntary  andun- 
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coDscione  act.  Kead  in  that  eense  and  in  the  light  of  the  context, 
these  words  moBt  be  interpreted  as  having  reference  to  medical  or 
sargical  treatment,  in  which  ex  vi  termini  wonld  be  included  the 
dentist's  work,  or  a  snicddal  parpoae.  Of  coaree,  the  deceased 
mast  bare,  in  a  certain  sense  inhaled  gas;  bnt,  in  view  of  the  find- 
ing that  death  was  cansed  b;  accidental  means,  the  proper  mcon- 
iog  of  the  words  compels,  as  doee  the  logic  of  the  thing,  the  con- 
cluGion  that  there  was  not  that  Totantary  or  conscious  act,  neces- 
EaHly  involved  in  the  process  of  inhaling.  An  accident  is  the 
happening  of  an  event  withont  the  aid  and  the  design  of  the  pcr- 
flOD,  and  which  is  nofuresecn.  *  *  *  To  inhale  gas  requires 
anniAof  volition  on  the  person's  part  before  the  danger  is  in- 
carred.  Poison  maybe  taken  by  mistake,  or  potsononssnbetances 
may  be  inadvertently  touched ;  but  whatever  the  motive  of  the 
iusured,  his  act  preccdeseitber  fact.  *  *  *  If  the  policy  had 
said  that  it  was  not  to  extend  to  any  death  caused  wholly  or  in 
part  by  gas,  it  would  have  expressed  precisely  what  the  appellant 
now  says  is  meant  by  the  present  phrase,  and  there  coald  have 
been  no  room  for  doubt  or  mistake.  Policies  of  insurance  are  tg 
be  liberally  construed,  and  as  in  all  contracts,  conditions  are  to  he 
conetrued  gtrictly  against  those  for  whose  benefit  they  are  reserved." 
The  principles,  so  well  stated  and  enforced  in  the  cases  above 
cited,  were  afterward  approvingly  considered  in  IJacoa  v.  Associa- 
tion, 123  N.  Y.  304;  25  N.  E.  Rep'r,  399.  In  further  support 
of  same  principles,  reference  might  be  made  to  other  anthoritiee 
among  which  are:  May  on  Insurance,  631,  in  which  reference  is 
made  to  Trew  v.  Assnrance  Co.,  5  Hurl.  &  N.  211;  Winspear  v. 
Insurance  Cki.,  29  Moak  Eug.  R.  48S;  Insurance  Co.  v.  Crandal, 
ISO  U.  S.  532;  1  Sup.  Ct.  Eep'r,  686;  Mallory  v.  losuranee  Co., 
47  N.  Y.  52;  Insurance  Co.  v.  Burroughs,  69  Penn.  St.  48;  Me- 
Glincby  v.  Casualty  Co.  (Me.),  14  Atl.  Rep'r,  13 ;  Eggenberger  v. 
Association,  41  Fed.  Bep'r,  172;  Associaiion  v.  Newman  (Va.),  8 
S.  E.  Rep'r,  805 —  bnt  further  elaboration  is  unnecessary. 

This  case  is  not  ruled  by  Pollock  v.  Association,  102  Penn.  St. 
230,  on  which  defendant  relies.  While  that  case  may  well  stand 
Qpou  its  own  peculiar  facts,  we  think  the  present  case  is  clearly 
distingnishable  in  its  controlling  facts  as  well  as  in  the  principles 
applicable  to  them.  In  that  case  the  injury  did  not  result  from 
external,  violent  and  accidental  means.   The  fatal  drug  was  volnn- 
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tarily  and  iDtentionally  taken  by  the  deceased.  In  deciding  that 
earn  this  court  never  conid  hftve  intended  to  lay  down  tbeiuxiad  rale 
that  in  cooatruing  an  accident  policy  there  ia  no  diatioction  between 
external,  violent  and  accidental  caaeee  of  death,  and  those  cases 
in  which  death  resnits  from  voluntary  acta.  What  waa  decided 
in  that  case  was,  that  nnder  the  various  claases  of  the  policy  ened 
on,  there  conld  be  no  recovery,  and  it  waa  unimportant  whether 
the  means  arose  from  the  designing  act  of  the  iaenred  or  otbe^ 
wise. 

Another  ground  of  defense  au^eeted  in  defendant's  fifth,  sixth 
and  seventh  points  was  that  tlie  deceased  was  injared  in  an  on;n- 
pation  or  exposure  classed  by  the  company  as  more  hazardons 
than  that  specified  in  the  policy,  etc.  Tiie  points  referred  to  ap- 
pear to  be  predicated  of  testimony  which  waa  improperly  before 
the  jury.  The  company,  in  dieregard  of  the  proviaionaof  theact 
of  May  11,  1881  (P.  L.  20),  bad  failed  to  attach  to  the  policy 
copiea  of  the  by-laws  or  application,  and  shoold  not  hare  been 
permitted,  against  plaintifTa  objection,  to  give  them  in  evideoce. 
The  act  waa  passed  in  the  interest  of  honesty  and  fair  dealing,  and 
its  pi-ovisions  slionld  be  strictly  enforced.  We  have  no  donbt  they 
apply  to  anch  companies  as  the  defendant. 

Without  fnrther  referring  to  the  specifications  of  error,  it  is 
sufficient  to  say  that  neither  of  them  is  sustained.  The  deceaaed 
waa  accidentally,  violently  and  fatally  asphyxiated  by  the  unknown 
presence  of  a  fluid  foreign  to  his  person.  If  that  fluid  had  been 
oil,  snioko,  water  or  molten  metal,  the  result  would  have  been  snb- 
stantially  the  aama  Death,  caused  not  so  much  by  the  inhalation 
of  the  fluid  as  by  its  action  in  excluding  lif&«iipporting air,  would 
have  inevitably  resulted.  A  fair  construction  of  the  policy  leads 
to  the  conclusion  reached  by  the  court  below,  that  death  reanlliog 
from  cauaea  anch  as  killed  the  intestate  is  not  within  any  of  the 
exemptions  relied  on  by  the  company.* 

Judgment  affirmed. 

•  Baponad  la  SI  Ati.  Bap'T,  tBl. 
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1.  AecicUDt  Iiwartuioa  —  dmth  through  •xtonial,  violrat  uid  moddenUI 
mauia.— Wh«re  tha  iDsared  di«d  from  the  tittectB  of  «  blow  struck  b;  >  prraoa 
»ttet  *a  kttempt  to  bUcktnftil,  inch  death  is  the  TMolt  of  Mcident»I  meftna 
within  the  gnneral  t«nii«  of  K  policy  proTtdlngagklDat  injariM  ordMthcAaNd 
thraagh  "szonul,  tIdIbdI  ftod  •«eldeDt«]  m«MU."  Riehuds  t.  Tnvelen' 
Ids.  Co.,  8B  C«L  170  ;  36  P«c  Rep'r.  782. 

Where  k  penon,  Injund  la  aa  accideat  reaalting  la  herala,  dien  after  a 
dangaroas  and  Qnaacceteful  lurgleal  operation  resulting  in  peritonitis,  per- 
formed when  death  aoemed  Inevitable  without  It,  the  accident  1b  the  proil- 
nate  cause  of  bis  death.  Travelers'  loa.  Co.  t.  Marraj,  IS  Col.  296 ;  30  Pa» 
Eep-r.  774. 

An  aecidnot  iasnraDce  policy,  Insarlng  against  death  "  from  bodllj  injnriM 
effected  through  eitemal,  violent  and  accidental  means,"  but  excepling  death 
from  hernia,  doee  not  relieve  the  innnrer  from  liability  where  death  resulla 
from  hernia  caused  by  "  external,  violent  and  acddental  means."     Id. 

Wliere  dpath  reeulted  from  malignant  pustule  caosed  hj  contact  with  dU- 
eased  or  putrid  antmal  matter,  ft  waa  held  not  to  be  witliin  the  wurds  above 
qnotnd,  but  to  be  a  death  from  disease.  Bacon  *.  United  States  Mutaal  Acci- 
dent Assn.,  8  Am.  B.  B.  A  Corp.  Rep.  ftlS, 

2.  Death  rMoKliig  from  a  blow  Infllctad  —  whether  death  from  design 
within  poUoT. — Where,  in  an  aeiioo  on  an  aeddant  policy  providing  that  the 
Inaarance  shall  not  extend  to  anj  canse  of  death  unless  the  claimant  shall  ei- 
tablish  by  positive  proof  that  the  death  was  not  the  result  of  design,  either  on 
the  part  of  the  insured  or  of  any  other  person,  it  appearing  that  the  Insured 
died  from  the  effects  of  a  blow  struck  by  another  person.  It  le  not  error  to 
Avge  that  If  the  death  of  insured  was  cauaad  by  s  blow  dealt  him,  that  wonld 
not  prevent  reooveiy  If  the  person  Inflicting  the  blow  did  not  mean  to  kill  the 
Insured.     Richards  v.  Tnvelers'  Ina.  Co..  8B  (^1.  1T0  :  30  Pac.  Rep'r,  762. 

3.  Exoeptiaaj  In  polio;  —  death  oanaedby  fighting. — Where  two  parties 
engage  willingly  in  a  persooal  rencounter.  It  is  a  mutual  combat  or  flght,  and 
death  resnltlng  therefrom  ia  not  Included  In  a  policy  of  accident  Insurance 
which  excepts  from  the  risk  death  or  injury  which  may  have  been  ettaeed  b; 
lighting.  It  makes  no  difference.  In  eoch  case,  whether  the  elayer  was  sane 
or  lnMuifl.  Greshuu  v.  Eqnltable  Life  &  Ace.  Ins.  Co.,  87  Oa.  497 ;  18  8.  K 
B^'r.  7S3. 


Watt  st  al.  r.  Nashua  Arudbt  Association. 

(Supreme  Court  ol  Kew  Hampalilra,  July  81.  nat) 

1.  COKFOKATIOHB.  AUTHOBITr  Or  FRE8IDENT  TO  COKTRACT.  Where 
pUnUSb,  in  an  action  sgAlnst  a  corporation  tor  services  rendered,  introduce 
•vldence  that  they  were  employed  by  defendant's  president,  who  assumed  to 
set  in  its  behaU,  the  admlsdou  in  evidence  of  defendant's  by-laws  to  show 
that  the  ptealdent  had  no  sncb  authority  will  not  work  a  reversal,  as  the  jury 
■wst  have  been  so  iutracied  aa  matter  ol  law  had  the  evidence  beeo  excluded. 
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EXCEPTIONS  from  Hillsborongh  conutj.  before  Justice  Clark. 
Assumpsii  to  recover  for  serriees  of  the  plaintiffs  aa  archi- 
tects in  preparing  plans  and  specifioations  for  a  proposed  armory. 
At  the  trial  beforo  a  jnrj  it  appeared  that  the  defendant  corpora- 
tion was  organized  for  the  parpoec  of  building  and  maintaiaing 
an  armory  in  Nashnii  fur  the  use  of  a  portion  of  the  state  militiii. 
Tho  plaintiffs  introduced  evidence  that  they  were  employed  by 
C»pp,  the  president  of  the  corporation,  assuming  to  act  in  its  be- 
half. The  defendants  ofEered  in  evidence  the  by-laws  of  the  cor- 
poration for  the  purpose  of  showing  tliat  under  the  by-laws  the 
president  had  no  power  to  make  contracts  in  behalf  of  the  cor- 
poration without  the  sanction  of  tho  directors,  and  t!ie  same  were 
admitted  against  the  objection  of  the  plaintiffs.  It  did  not  appear 
that  the  plaintiffs  had  any  knowledge  of  the  by-laws  of  the  cor- 
poration. To  the  admission  of  the  aforesaid  evidence  against 
their  objection  the  plaintiffs  excepted.  Judgment  for  defendant. 
Plaintiff's  except.     Exceptions  overruled. 

C.  W.  JB&itt  and  Z.  S.  Arnold  for  plaintiffs.  Oao.  B.  French 
for  defendant. 

Blodoett,  J.  The  plaintiffs  have  no  ground  of  complaint,  for, 
even  if  the  by-laws  were  improperly  admitted  for  the  purpose  of 
showing  that  llie  president  had  no  power  to  make  contracts  in  its 
behalf  without  the  sanction  of  the  directors,  it  does  not  show  suf- 
ficient cause  for  setting  aside  the  verdict.  The  evidence  for  the 
plaintiffs  Eimply  tended  to  show  that  they  were  employed  by  the 
president  to  prepare  plans  and  specifications  for  the  proposed 
armory,  and  tliat  he  assumed  to  act  for  liie  corporation,  but  there 
was  no  evidence  that  the  corporation  in  any  way  authorized  liim 
to  procure  snch  plans  and  specifications,  nor  was  there  any  evi- 
dence of  siicli  authority  on  his  part  from  any  source  unless  it 
could  be  implied  from  his  office.  But  no  snch  authority  ia  inci- 
dent to  the  office.  The  directors,  and  not  the  president,  have  the 
powers  of  the  corporation,  and  exercise  an  original,  rather  than  i 
delegated,  authority  ;  and  the  president  has  no  implied  anthority, 
as  such,  to  act  as  the  agent  of  the  corporation,  but  like  other 
aire'its,  he  must  derive  his  power  from  the  board  of  directors, 
or  from  the  corporation.     Gen.  Laws,  chap.  148,  §  3 ;  Morrill  v. 
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Railroad  Co.,  5Ei  N.  H.  68 ;  Boot  &  Shoe  Co.  v.  Daiumora,  60 
N.  H.  85,  86 ;  GoodBpeed  t.  Bank,  22  Ooim.  530-568 ;  Mahoae  t. 
R^lroad  Co.,  Ill  Mass.  75;  Walwortli  Connty  Bank  r.  Fanners' 
Loan  &  Tnist  Co.,  14  Wis.  825 ;  Titns  v.  Railroad  Co.,  37  N.  J. 
Lsw,  98,  103;  Bnrrill  t.  Bank,  9  Meto.  (Mass.)  163;  Tarnpike 
Road  Go.  V.  Looney,  1  Mete.  (Ky.)  550 ;  Pierce  R.  R.  33-34 ; 
2  itor.  Priv.  Corp^  g  537;  Cook  Stocks,  §  716.  The  by-law  put 
in  evidence  was,  therefore,  but  the  statetoent  of  the  general  role 
of  ]aw  which  obtains  in  snch  cases,  and,  it'  wronglj  admitted,  it 
IB  not  sosceptible  of  perception  how  the  verdict  could  have  been 
improperly  InflaeDced  or  the  plaintiSe  in  any  manner  prejudiced 
by  pntting  in  evidence  precisely  wliat  the  jury  uiost  bare  been 
instmcted  ag  matter  of  law  if  the  evidence  had  been  ezcladed. 
Exceptiona  overmled.* 

Clark,  J.,  did  not  ait.    The  others  concurred. 

CORPORATIONS.    POWERS  OP  THE  PBBSIDENT. 

L  Power  to  InsUtnt*  and  dtfutd  mlU  and  Miqtlay  oonuaL  —  It  U  gBii«r- 
■II]'  held  tliat  tfae  prarident  of  a  boslneaa  corporation  has  authoritj,  bj  virtue 
of  bii  oiBoe,  in  the  name  of  the  corpontioo,  to  defend  snita  brought  agatiut 
It,  to  inatitate  aach  aalta  as  maj  become  Deceasarj  in  tfae  ordlnarj  eouTse  of  its 
bnaineM,  and  to  employ  oonnsel  for  that  parpoee.  American  In*.  Co.  t.  Oak- 
ley, 9  Paige,  495;  Bavinga  Bank  of  Ctndatiatl  v.  Benton.  2  Mete.  (Ky.)  240: 
Reno  Water  Co.  t.  Leete,  17  Nov.  308;  Sonthgate  v.  Atluitle  ft  Pac.  R.  Co.,  61 
Ho.  89;  Colmao  v.  West  VlTgiula  Oil,  etc.  Co.,  35  W.  Ta.  148;  Mumford  ▼. 
Hawkins,  5  Den.  355:  Wetherbee  v.  Fitch,  117  III.  67;  Reeamler  Mfg.  Co.  v. 
BejQioar,  5  X.  T.  Sopp.  648;  Morae  Banking,  g  144.  In  Reno  Water  Co. 
T.  Leete,  IT  Xev.  20i,  where  it  was  held  that  the  presldaiit  bad  authority  to 
eommeace  a  suit  for  an  Injunction  to  protect  the  rights  of  the  corporalion,  it 
is  add;  "  Prompt  action  is  frrquently  indispensable,  and  thn  delay  coaaequent 
npon  the  calling  together  of  a  board  of  directors  and  the  pasulng  of  a  formal 
resolntloQ  of  anthorltatlon  might  produce  damaging  resalto." 

The  authority  of  the  president  of  a  manufacturing  corporation  to  commence 
an  action  in  Its  name  is  flatly  deuied  in  Aahuelot  Mfg.  Co.  v.  Harsh.  1  CuBh. 
Sn,  and  thia  dedaion  la  approved  In  Globe  Works  *.  Wright,  106  Mass.  207, 
S16,andHahoneT.  Manchester  &  L.  R.  Co.  Ill  Mass.  73.  According  to  the  rea- 
MDing  of  the  court  in  Colman  v.  West  Virginia  Oil,  etc.,  Co.,  M  W,  Va.  148, 
the  power  would  be  confined  to  oorporatlons.  which  have  a  large  amonnt  of 
bodneai  of  each  a  character  that  thny  must  be  often  required  to  institute  and 
defend  soits.  The  power  would  seem  to  be  limited  to  business  corporations 
and  to  snita  ariring  in  the  ordinary  course  of  bnsiness.  Bright  v.  Metrairie 
Cemetery  A«n.,  88  Ia  Ann.  56.    In  this  case  it  waa  held  that  the  prerident  of  - 

•Seported  Id  a  All.  Hep'r,  T7. 
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a  cem«t«i7  ftwooUtton  had  no  poirBr  to  emplo;  ui  Mtomej  to  defend  against 
a  ipectal  uaeawnaiit  levied  apon  the  piopen;  of  the  aaeodation. 

In  mKDj,  if  not  in  moat  caaes,  the  power  nuj  be  implied  from  a  course  of 
bneineea  acqnieticed  in  by  the  dlreetore,  or  from  other  powere  eipreesl;  con- 
ferred npon  tha  president.  UenillT.CoDBamen'CoalCo.,114N.  T.216.  Thut, 
in  Wetherbee  v.  Fitch,  117  Ri.  67,  where  it  wm  held  that  the  present  had 
authority  to  employ  cooiuel,  the  by-laws  of  the  eorporatioa  conferred  upon 
him  the  general  anperriaion  of  Its  buainesn  and  the  control  of  all  Its  property. 

Upon  the  whole,  it  seema  to  db  that  the  president'a  power,  oirtute  office,  to 
limited  to  the  caae  of  baalneaa  corporation*,  and  then  to  Ibe  defenaeof  salU 
brought  against  the  corporation  and  to  the  inatitntion  of  such  saila  of  an  ordi- 
Dsry  character  aa  may  be  expected  to  arise  from  theuatareot  the  bariness  done 
by  the  corporation.  In  all  other  casaa  the  power  mnst  be  eipreaaly  oonfarted 
by  the  Ixiard  of  dlrectora,  or  implied  from  other  powera  granted,  or  from  the 
course  of  bnalneas,  or  aome  emergency  mnat  eiiat  which  will  not  admit  of  the 
delay  Deoeaaary  to  convene  the  board.  In  the  latter  case  the  preaident  would 
have  no  power  to  Involve  the  corporation  t>eyond  what  tlie  emergency  required, 
tliat  is,  by  taking  sach  action  as  he  ahould  deem  necessary  until  the  board 
enuid  act. 

In  Kecamier  Mfg.  Co.  v.  Seymour,  S  N.  T.  Bapp.  046,  it  ia  held  that  tha 
preaident  may  aathorize  a  aalt,  even  In  oppooition  to  the  board  of  trostaei, 
where  It  appears  that  the  lx)ard  are  acting  in  the  matter  in  f  nrtheranoa  of  a  too- 
Bpiracy  to  defraud  the  corporation. 

2.  Power  to  lell,  mortgage  or  otbsrwlae  dlipoae  ol  the  tangible  proparQr 
of  the  oorporation  not  kept  for  the  puipoae  of  aale. — It  may  be  laid  down  M  a 
general  rule  that  the  president  of  a  corporation  has  do  power,  by  virtue  ot  his 
ofSce  to  sell,  mortgage,  pledge,  convey  or  otherwise  diapose  of  the  property  of 
the  corporation,  antese  such  property  Is  held  merely  for  the  purpose  of  sde. 
In  citlnft  the  cases  to  this  proposition,  we  give  the  particular  point  decided  in 
each.  The  preaident  and  c&sbier  of  a  bank  have  no  power  to  sell  its  safe. 
Asber  v.  Sutton,  81  Kans.  286  ;  or  to  mortgage  Its  property.  Leggett  v.  Efeir 
Jeraey  Banking  Co.,  1  N.  J.  Bq.  G41.  The  president  of  a  bank  cannot  make  a 
valid  dead  of  ita  land  in  truat  for  creditors.  McKeag  v.  Collloa,  87  Mo.  16i 
The  preaident  and  secretary  ot  a  seminary  have  no  power  to  make  a  deed  oI  its 
lands,  unless  authorized  by  the  l>oard  of  trustees  to  do  so.  Mott  v.  Danviils 
Glemiaary,  138  111.  408.  Bat  a  deed  or  contract  executed  on  behalf  of  a  corpon- 
tioti  by  ita  president  and  secretary  and  having  the  oorporate  seal  affixed,  will 
be  pretatatd  to  have  been  execnted  upon  due  authority.  Phillips  v.  CoCEee,  IT 
ni.l64:  Morse  v.Beale,  68  Iowa,  463;  Ooodoowv.  Oakley.  08  Iowa,  aS;  Jonrdu 
T.  Long  Island  B.  Co.,  IIS  N.  Y.  880.  The  president  of  a  oorporation,  slthongh 
be  owns  all  but  two  shares  of  its  stock  and  Is  also  ita  treasurer  and  general 
manager,  has  no  power  to  mortgage  all  its  property  to  secure  a  past  due  debt 
of  the  corporation.  England  v.  Dearboru,  141  Maas.  S90,  The  preaident  csn- 
not  draw  checks  for  mouey  of  the  oorporation  on  deposit.  Fulton  Bank  v.  New 
Tork  k  Sharon  Canal  Co. ,  4  Paige,  127,  184.  The  president  of  a  railroad  cor- 
poration, although  appointed  its  buslneas  and  financial  agent,  has  no  power  to 
mortgage  a  locomotive  to  secure  a  debt  of  tlie  company.  Luse  v.  lathmua  Tiao^t 
R.  Co..  6  Oreg.  ISO.     Ifor  can  the  president  of  aucb  a  company  transfer  ties  is 
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pBTinaiit  of  a  oirponM  debt.    Walirorth  Conntj  Bulk  t.  Fumen'  Lomi  ft  T. 
Co..  14  Wla.  825. 

Of  course  the  prealdent  of  ft  eoTpontlon  haa  no  pofrer  to  ase  lla  propert/  or 
lands  for  his  iDdivldual  beaeflt,  and  uij  psrsan  dealing  with  him  In  *adi  a 
matter  has  notice  of  hii  want  of  power.  Dowd  v.  Stephenson,  B  Am.  R.  R.  & 
Corp.  Rep.  809,  and  note.  Hee,  also,  San  Fraoidico  Water  Co.  t.  Pattae,  3  Am. 
U.  EL  A  Corp.  Rep.  S58,  and  note. 

3.  Power  otbt  Iti  negotiable  paper  and  choeea  In  action. —  ChoMe  In 
action  being  bat  a  species  of  propertj,  the  same  general  prlndplea  wonid 
applj-  as  in  the  matters  coasi'iered  in  the  last  action.  In  Hoy t  t.  Tbompeon, 
5  X.  T.  330,  an  aaslgntnent  of  a  chose  In  action,  made  bj  the  president  and 
cashier  of  the  corporation  to  Mcare  a  precedent  debt,  was  held  to  be  Told. 
The  following  cases  all  hold  that  the  president  of  a  corporation  baa  no  power 
to  sell  or  transfer  promisaor/  notes  bolonglng  to  the  corporation,  either  In 
payment  of  its  debts  or  otherwlie:  First  National  Bank  v.  Lucas,  21  ^eb. 
330;  Marine  Bank  v.  Clements.  3  Boaw.  600;  Fifth  National  Bank  t.  Navassa 
Phnphale  Co.,  6  N.  T.  Snpp.  1;  National  Bank  of  the  Republic  t.  Navassa 
Phoephate  Co.,  8  N.  T.  Sapp.  039;  Mitchell  t.  Deeds,  49  111.  41S. 

Some  coorta  hold  that  an  avdgnment  of  a  note  or  chose  ia  action  by  the ' 
president  of  a  corporation  b  prima  faeie  Talid.  Ooodrich  v.  Re/oolde,  8t  III. 
490;  Mitchell  t.  Deeds,  49  HI.  41S;  Bambrick  t,  Campbell,  3?  Mo.  App.  400; 
OIoTOr  T.  Wells  (nl.),  29  N.  E.  Hep'r.  680. 

In  Titus  7.  Cairo  k  Fallon  R.  Co.,  87  N.  J.  Law,  98,  It  le  held  that  the 
president  of  a  railroad  company  cannot  give  a  Ttlld  power  of  attorney  to  one 
tosell  its  bonds.  The  court  says:  "In  thoabeence  of  anything  in  the  act  of 
incorporation  bestowing  special  power  upon  the  president,  he  has,  from  his 
mere  offldal  station,  no  more  control  orer  the  corporate  property  and  fands 
than  any  other  director.  The  atTaira  of  corporate  bodies  are  within  the  ex-  ' 
elusive  control  of  their  boards  of  directors,  from  whom  authority  to  dlspoae 
ot  their  assets  mast  be  derived.  The  act  of  the  presidunt  or  other  officer, 
nnless  it  is  shown  to  pertain  to  hi*  official  daty,  or  to  be  within  the  scope  of 
his  employment,  cannot  be  regarded  as  the  act  of  the  corporation,  and  Is  not 
Undinj  npon  it." 

i.  Power  to  borrow  monay  and  Issue  negotiable  paper. — The  preaident 
has  no  power  by  vlrtne  merely  of  his  official  position  to  bind  the  corporaUon 
by  notes,  drafu,  acceptances  or  the  like.  McCullongh  v.  Moss,  5  Den.  667; 
Dabney  r.  Stevens,  40  How.  Pr.  341;  People's  Bank  v.  St.  Anthony's  Eoman 
Cstholie  Chnreh,  109  N.  T.  G12;  Union  Uold  Mia  Co.  v.  Rocky  Ht.  Nat. 
Bank,  3  Col.  563;  S.  C,  3  Col.  348;  1  Col.  S31.  The  presidentof  an  insaranca 
company  has  no  implied  power  to  bind  the  company  by  an  accommodation  in. 
donwment.  Saim  National  Bank  v.  Charter  Oak  Life  Ins.  Co  .  00  Conn.  167. 
An  ixception  exists  In  the  case  of  banks,  as  to  paper  made  In  the  ordinary 
coarse  of  bnsiness  of  the  bank.  Neifter  v.  Bank  of  KnosvUle,  1  Head,  162. 
Whsre  the  present  was  also  superintendent  and  general  agent  of  the  com- 
pany, ii  was  held  that  he  had  power  to  give  new  notes  to  take  np  old  notes 
of  tlie  company.     See  ley  v.  San  Jose  Independent  M.  JcL.  Co.,  B9Gal.  33. 

Where  the  president  of  a  corporation  has  been  permitted  to  barrow  money 
for  (he  company  and  to  execute  and  Indorse  notes  and  drafts  for  the  purpose 
VOL.  v.— 30 
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of  nloing  money,  it  will  b«  bonnd  by  hia  acta  In  tliat  beh&lf.  FllEgenId,  ete., 
Co.  T.  FlUgurald.  1ST  D.  S.  98;  11  Sap.  Gt.  Hap'r,  30;  Ntttlonftl  Purk  Buk  r. 
Gernwa  Am.  Mut.  W.  ft  a  Co.,  58  N.  T.  Super.  Ct.  S67;  Knft  t.  Freemin 
Prioting  &  Pab.  Awn. ,  67  N.  T.  638.  Where  ilie  prcsldeat  wme  giveQ  "[all 
power  and  coatral  of  all  tbe  bosIneaB  of  the  company,"  it  was  held  Uut  he 
could  give  the  note  of  the  compmoj  for  materials  purcbaned.  Caatle  v.  Belfast 
,  Foundry  Co.,  72  Me.  107.  See,  also,  McLaren  v.  Fimt  National  Bank,  76  Wis. 
25D.  Authority  "  to  buy  and  gall  the  articles  in  which  the  oorpoiatlon  deals' 
was  held  to  authorise  a  purcbaie  npoa  credit  and  the  giving  of  a  note  (nr  the 
pnrckaee-rrice.  8ieb«  t.  Jonhua  Hendy  Machine  Workx,  W  Cal.  390 ;  2S  Psc. 
Rep'r,  14.  AntliorltytotheprefidentaDd  secretary  to  purchase  certain  nncbes, 
when  the  corporation  had  no  funds  to  pay  for  them,  wan  held  to  inelnde  au- 
thority to  borrow  money  to  pay  the  pnrahase- price,  and  to  eontnet  to  pay  one 
a  commlMion  for  obtaluioK  the  loan;  and  this,  though  the  by-laws  forbid  tlie 
contracting  ol  a  debt  without  the  authority  of  the  board.  Anpahoe  Cattle  h 
I^aid  Co.  T.  Sterene,  18  Col.  534. 

Where  the  pregident  and  secretary  were  authorlaed  to  execute  a  note  tor  a 
certain  sum  and  interest,  and  they  executed  a  note  aocordlDgly.  which  Inelnded 
a  provision  lor  an  attoroey's  ft^e,  it  was  held  that  the  Utter  pmviaion  was  not 
binding  OQ  the  company.     Hardin  t.  Iowa  R.  &  C.  Co.,  7B  Iowa,  T36. 

S,  Power  to  make  oontraoto  generally, — Ithaabeenheld  that  the  presldint 
haa  no  power  to  accept  a  snrrendar  or  to  cancel  a  laaae  of  the  property  of  tUs 
oorporation.  Third  Ave.  E.  Co.  v.  S^Ung,  13  Daly,  09;  or  to  Increase  the  com- 
peosatioD  of  an  officer,  whose  compensatloD  has  been  Bxed  by  the  board  of 
dlrectoni,  Hodges  v.  Rutland  &  B.  R.  Co.,  39  Tt.  830:  or  to  change  the  termi 
of  a  snbscripUon  by  making  it  oondltional  instead  of  absolute,  Morgan  Conniv 
V.  Thomas,  76  III.  130;  or  to  buy  property  with  a  view  to  extending  the  opeit- 
tiona  of  the  company,  Blen  t.  Bear  River  W.  &  M.  Co.,  20  Cal.  eOS.  Tb« 
preaident  of  a  bank  has  no  power  to  settle  a  defalcation  of  tbe  canhier  by  sc- 
ceptlng  a  deed  of  land.  Bank  of  Healdnbarg  v.  Bailhachn,  65  Cal.  837;  or  to 
discharge  a  debt  due  the  bank  by  accepting  an  order  upon  a  third  party.  Pint 
NaUonal  Bank  v.  Eimberlands,  IS  W.  7a.  SS5.  See,  also,  Olney  v.  Chadaey, 
7R.  I.  224.  In  United  States  National  Bank  v.  Homestead  Bank,  leN.T. 
Snpp.  758,  it  Is  held  that  the  president  has  presnmptlve  anthorltv  to  nettle  >d 
nnliqnidated  claim  against  his  corporation,  and  his  promise  to  pay  a  definite 
snm  In  settlement  was  held  binding  upon  the  corporation  without  proof  of  an- 
thorlty,  and  in  the  abaeace  of  proof  to  the  contrary. 

In  Rieley  v.  Indianapolis,  etc,  R.  Co.,  1  Hud,  203,  it  was  held  that  the  piJS- 
ident  of  a  railroad  company  could  not  bind  the  company  by  an  agreement  with 
the  plaintiff  to  give  him  f  50,000  for  procnrtng  contractors  to  construct  Its  road. 
A  corporation  was  organised  "  for  tbe  conversion  and  dispooal  of  agrtcnllDral 
prodncts  by  means  of  mills,  elevators,  stores  or  otherwise."  The  preeidssi 
purchased  flour  upon  the  credit  of  the  corporation  which  he  shipped  to  eom- 
mlssloD  men  and  pledged  (or  margins  In  wheat  deals.  In  an  action  for  the 
price  of  tbe  Qour,  it  was  held  that  the  corporation  was  not  liable.  Tbe  co^ 
poralion  was  not  shown  to  bave  anthorlied  or  ratified  the  purchase  or  to  bava 
received  any  benefit  therefrom.  The  court  held  that,  while  the  purchase  of 
the  flour  was  not  necessarily  uitnt  rtrei,  yet  the  president  could  not  bind  tlii 
company  tor  the  purehase-price  b;  virtue  of  his  general  authority,  and  that 
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Iba  plafntifl  mnit  »bow  a  ipKlal  kathorltj  from  (ha  board,  or  spfdal  clrcnm- 
at4M««  rendflring  the  pnrchAM  nooawtry  In  the  boalaeM  of  the  eorpontion, 
or  ■  nuiOcMion.     Gottj  v.  Bunw  UlUlDg  Co.,  40  Ekdb.  261. 

A  mumtactDring  companj  «m  held  Dot  liable  for  gouds  ordered  bj  the 
pnaEdeat  for  its  bnalaess,  when  a  reaolatiOD  existed  forbiddtug  aueb  ftctioa  on 
his  pan.  WerterSeld  v.  Rtdde,  7  Daly,  896  To  uma  oBect:  Rathbarn  v. 
Snow.  S  N.  T.  Supp.  925.  Where  the  by-laura  provided  that  all  cootnctB 
iniolvtag  a  liability  of  9C00  or  mora  should  be  la  writing,  ilgned  by  the  pre^. 
Idsnt  and  traaaarar,  and  sealed  with  the  corporate  seal,  it  waa  held  the  oom- 
pany  was  not  liable  upon  a  leans  reMrviag  a  rent  of  more  than  ^300  and 
eiecated  by  the  preel dent  alone.  Bohmv.  Loewer'e  Oambrinae  Brewery  Co., 
9  X.  Y.  Sapp.  014.  The  preiidaDt  of  a  company  employed  a  broker  to  pro- 
coiB  a  party  who  would  pay  oS  a  groaod  rent  ou  the  property  o{  the  com- 
pany and  take  other  security  at  a  less  rate.  Thin  was  a  matter  wbieli  the  by- 
laws Tested  In  the  power  of  a  committee.  It  was  held  that  the  presidBot  had 
DO  power  to  make  tba  contract,  and  that  the  broker,  whobadenccBeded,  oonld 
not  recover  for  hie  oommlaeioiu.  Twelfth  Street  Market  Co.  v.  Jackson,  102 
Penn.  St.  369.  But  where  a  oorpontlon  baa  permitted  the  president  for 
■ereial  year*  to  act  aod  repreeent  hlmaelf  as  poesesslog  certain  powers,  it 
eannnt  set  up  Its  by-laws  to  show  be  has  doI  such  powers  as  against  one  wbo 
ba*  acted  apon  the  faith  of  the  appearancas.  Marine  Bank  v.  Butler  Colliery 
Co..  5  X  T.  Supp.  291. 

The  following  case*  may  also  be  dted  as,  in  general,  opposed  to  the  power 
of  thspreeldant  to  bind  the oorporatioQ  by  oootraut:  Farmers'  Bankv.  McKee, 
SPena.  St.  318;  Weatera  R.  Co.  v.  B<iyne,  U  Hnn,  IW;  Smith  v.  Smith,  117 
Mtm.  73. 

The  preridentiof  a  mining  company,  which  had  Its  genaial  office  in  San 
Fiancisco,  was  aleo  superintendent  and  managing  agent  of  its  mines  and  of 
its  bnsinsda  at  tba  mioea.  Held,  that  be  had  power  to  make  a  contract  with 
plalatfff  to  take  out  ore  from  the  mines  and  deliver  It  at  the  mills  of  the  com- 
pany, and  that  evidence  that  the  contract  was  never  authorised  by  the  directors 
was  Incompetent.  Crowley  v.  Oenesee  Min.  Co..  05  Cal.  273.  Where  the  presi- 
dent waa  also  general  uanagsr  aod  had  authority  to  contract  for  the  sale  and 
UeliTery  of  Ita  mauutacturad  goodn,  it  was  held  he  had  power  to  rolease  a 
niDtract  madx  by  him  f>r  the  eate  of  gr>ods.  Indianapolis  Rolling  Mill  t.  St. 
LooU.  etc.,  R.  CV}.,  120  U.  S.  250.  In  Union  Mnt.  Life  Ins.  Co.  v.  White,  100 
111.  S7,  the  president  and  local  manager  oF  a  for-ign  fnenranee  cnmpany  were 
held  to  have  power,  by  viriUH  '>C  their  otBcial  positions,  to  agree  that  a  mort- 
gagor should  have  time  to  radeum,  not  withstanding  a  forecloanre.  It  was 
Mid  by  the  court  that  the  arrangeraeut  was  one  which  the  company  bad  power 
tomake;  that  it  was  wilblD  the  apparent  power  of  thfi  olflcers  in  qoestion, 
aod  that  to  permit  the  company  to  deny  sacb  authority  would  enable  it  to 
commii  mOQStrauB  frauds. 

One  who  was  president  and  general  manager  of  a  corpotatlon  organized  tor 
tbemiidng,  shipping  and  Belling  of  coal,  wasbeld  to  have  power,  aaanch,  to  con- 
tract to  pay  a  person  a  commission  of  ten  cents  a  ton  for  wiling  coal  at  a  sItpd 
point.  Lee  v.  Ptttsborgh  Coal  &  Min.  Co.,  06  Huw.  Pr.  87S.  The  court  sayn: 
"  We  may  fairly  presume,  further,  that  the  defendant's  president  and  man- 
igar  had,  by  virtue  of  his  offices,  aalbority  to  make  thode  coatracis  io  detaud- 
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uxVb  behklf,  whlcli  It  ww  necesMiy  that  Bonie  mf^ant  HhoQld  mftke  far  the  prow- 
cation  of  Its  bnslDOBS,  ftod  wUch  the  Atilf  aslgendaa  ot  that  bnaiuesa  might 
reqaiifl.  The  hiring  nt  tbs  operatlvea  to  aurj  oo  tite  work  al  mining  cokl; 
the  mkklDg  ot  contraota  for  the  aliipmtmt  ot  coa.1  to  the  vulouB  markets;  the 
oroplojmeDt  of  ngeata  to  receive  and  take  can  of  caeX  at  those  markets,  to  al- 
teod  to  Ita  salsi  and  to  collect  and  remit  the  proceeda,  were  DeceaaaiiT  lo  tlie 
operations  of  the  corporatino,  And  It  waa  alao  neoeasar/  that  oome  agentrikould 
be  clothed  with  anChority  to  make  Buch  agreemeDlB.  The  public  woold  bar* 
tb4  right  to  aaaume  that  the  preddeot  aad  maoager  of  tiw  cuiupaay  claimiuf 
such  aathorlty,  and  eiercidlng  it,  did  lawfally  pufloeas  it.  and  ic  treat  wltli  hJD 
accordinglj.  Upon  aimilar  preaumptionB  nil  baHinefo  men  deal  wlib  the  eicca- 
tive  offlears  of  hanklag.  ioiiarHDce.  railmad,  man u factoring  and  otbeicorpora- 
tloaa,  whose  operations  move  the  vant  ani  complicated  machinerj-ot  imdeand 
eommercf  ■  Their  boards  of  dlrticlora  luay,  aod  no  donbl  ufli'ii  do,  adopt  rui<!9 
and  regulations  deSaing  the  powara  and  duties  of  llie  varluas  offlceni  ibrauj^b 
whose  agencj  the  corporate  pnivers  and  f  ranchlHRH  are  exercised.  But  Mcb 
rules  and  regulations  are  uitually  to  be  found  onlv  upon  tliK  mlDuteg  nt  lh« 
directors'  proceedlugs,  or  other  private  recoMis  of  the  corporation.  Thev  an 
not  published,  nor  do  the  public,  with  whom  the  officers  of  the  corparailon 
transact  baslness,  know,  or  have  the  meaus  of  knowiug,  wiiai  each  rulM  aad 
refTulationsare.  And  it  often  happens  —  so  often  as  to  be  the  rule  rather  than 
the  esc«ption  —  that  the  chief  officers  ot  a  corporation  exerdse  a  very  nliie 
range  of  powers,  virtnall;  grasping  the  entire  direction  and  control  of  all  iu 
operadons,  with  the  tacit  consent  and  approval  ot  the  corpomtion,  thougli  il 
has  never  b7  any  direct  vote  or  recorded  act  detined  the  nature  or  ezteutot 
thfir  authoritj."  This  case  waa  afterward  afflriucd  b/  the  Court  of  Appeal* 
w'thout  an  opinion.     See  75  N.  Y.  601. 

In  Earner  v.  American  Popular  Life  Ina.  Co..  8S  K.  Y.  Soper.  Ct.  2W,  ilf* 
held  that  the  president  ot  an  hiBnrance  company  is  prestiQiably  its  agvnt  t« 
ihri  tranaaction  of  its  general  bitsiness,  and  that  he  baa  power  to  waive  a  con- 
dition In  an  insurance  policy.  So  !n  Fitch  v.  Constantine  Hydraulic  Co..  44 
Mich.  74,  It  is  hold  that  the  president  and  secretary  are  prpauninblv  tlie  oBicen 
tn  make  ordinary  agreements,  and  that  no  proof  is  necessary  of  tlieir  aotboHly 
to  agree  to  an  arbitration  ot  a  claim  for  fiowage.  Booth  v.  Farmers  i  Mo- 
chsnics'  National  Bank,  6D  N.  Y.  396,  holds  that  the  president  of  a  bank  Is  its 
Soaocial  officer  and  is  authorixed  to  receive  payment  of  claims  due  the  baak 
and  give  act]  ulttance  there  for,  and  the  bank  was  held  liable  for  the  amnuDtof  a 
judgment  in  favor  of  the  bank,  which  had  been  as«gned  by  the  Innk  lo  th» 
plaintiffand  satisfied  by  the  president  by  mistake.  The  court  says:  "Whi 
an  officer  does  an  act  which  is  within  the  gensral  scope  of  hia  powers,  althnngb 
circumstances  may  exist  wblclnender  the  particular  act  a  violation  of  hia  daiT. 
the  corporation  Is,  nevertheless,  bound  by  his  act  as  to  persona  dHsling  Id  Ig- 
norance of  these  clrcnmstances,  and  is  reepooaible  to  innoeeDt  third  partieairbtt 
have  snst^ned  damages  occasioned  by  such  act." 

An  extreme  case  as  to  the  powers  of  the  president  may  be  found  in  Wilgaa 
Sewing  Machine  Co.  v.  Boyington,  73  111.  534.  Boylngton,  an  architect,  savd 
the  company  in  qnestlon  to  recover  tor  his  services  lu  drawing  placs  Im  * 
building-     It  appeared  that  the  predident  of  the  company  and  the  local  lOtD- 
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igfT  at  nttcago  had  bad  Tarioaa  talks  with  tfa«  plalnUff  abont  plans  for  a 
balldiiiif  to  ba  occnpied  by  the  oompanj.  It  appeared,  howavor,  that  It  was 
itw  present  who  was  proposing  to  arect  the  bnlldliifr,  and  that  tba  plsoBwere 
in  fait  for  Lim.  The  saprame  ooiltc  held  that  if  the  piesldent  and  local  man- 
ager to  condacted  the  negotiations  with  the  plalDtltl  that  the  Utter  sapfioBed, 
and  bad  a  right  to  soppoae,  that  he  was  daallii{[  with  the  company,  then  the 
eovpany  wag  liable.  Nothing  appeared  as  to  the  objects  or  powers  of  the 
tompany  except  what  its  name  Implied,  and  nothing  ss  to  the  aathority  of  the 
officers  in  question,  except  what  might  be  Implied  frani  their  otBelal  posltlona. 
The  pl^atiff,  therefore,  had  no  right  to  anppose  he  was  dealing  with  the  oom- 
piny,  except  from  the  words  and  conduct  of  Its  oSners.  The  corporation  was 
prasomably  for  the  manufaotare  and  sale  of  sewing  machines.  While  the  oon- 
nmetiOQ  of  a  balldlng  In  which  to  carry  on  Its  baslness  may  hare  been  within 
aa  powers.  It  was  clearly  do  part  of  its  ordinary  baslness.  The  ease,  in  effeot, 
iSmu  the  broad  proposition  that  it  ths  president  or  officers  of  a  oorporatloQ  as- 
Kims  or  represent  tbat  they  have  authority  to  make  a  certain  contract,  the 
eorpontlon  is  bound  to  any  one  who  chooses  to  rely  npon  their  having  socb 
aDthorlty.  This  wonid  enable  the  officers  of  a  corporation  to  bind  It  by  ai^ 
contract  whatever  wiihln  the  powers  of  the  corporation.  This  is  conntwr  to 
Ibe  general  doctrine  that  an  agency  cannot  be  proven  by  the  declarations  of 
the  agent  alone.  People's  Bank  v.  St.  Anthony's  Roman  Catholia  Chnrch,  ICft 
m.  Y.  513,  523.  In  that  case  it  was  held  that  the  power  of  offlcen  to  bind  a 
eorpotation  coald  not  be  proven  by  the  acts  or  declarations  of  the  officers 
Ihemselves. 

Of  Donne  the  president  of  a  corporation  cannot  bind  it  by  contracts  which  are 
ultra  vtrat.  First  Natinaal  Bank  v.  H'>ch,  89  Pean.  Bt.  834,  and  Hnit  v.  Win- 
GsldBank,  35  Pad.  Rep'r,  813;  or  by  coDiracta  In  which  he  la  personally  in- 
terested, when  his  Interest  in  known  to  the  other  party.  Wilson  v.  Met.  Ele- 
•aied  B.  Co.,  laO  N.  Y.  145  and  Rhodes  v.  Webb,  24  Minn.  393. 

tf.  Power  to  reoelve  payment  on  behalf  of  theoorporation. — Thn  president 
I*  preanmably  anthorlsed  to  receive  payment  of  moneys  das  the  company  snd 
to  give  acqnittancas  therefor.  Booth  v.  Farmers  &  Meehaaics'  National 
Bank,  SO  N.  Y.  886;  Mitchell  v.  Vermont  Copper  Min.  Co.,  67  N.  T.  380.  It  fol- 
lows that  a  tender  to  the  president  is  good  aa  a  tender  to  the  company. 
Mitchell  V   Vermont  Copper  MIn.  Co.,  67  N.  Y.  380. 

1.  Power  to  oonfsBS  judgment  against  the  corpontloii. — It  is  held,  we  believe, 
wiihoui  dissent  that  a  president  has  no  power  to  bind  his  corpomtian  by  a 
power  of  attorney  to  conleKs  a  jadgment  against  the  corporation,  Biokea  v. 
2f>w  Jersey  Pottery  Co.,  46  N.  J.  Iaw,  aS7;  UcMnrray  V.  Bt  Louis  Oil  Hfg.  Co., 
38  M«.  373.  Bat  in  ChamberUn  v.  Mammoth  Hfg.  Co.,  30  Mo.  96.  it  was  held 
ihat,  after  a  suit  was  commenced  against  a  corporation,  the  prerident,  being 
the  proper  perHon  to  defend  for  the  corporation,  could  appesr  and  confess  a 
Jadgment  in  the  suit. 

S.  PowBC  to  bind  the  oorporaUon  by  admissions  or  rspresentatlons. — The 
prssldent  and  cashier  of  a  bank.  In  order  to  Induce  one  to  indorse  a  note,  rpi>- 
rsoenied  llist  a  prior  indorser  bad  given  security  lor  its  paymsnt  and  that  bm 
lUbility  would  be  merely  nominal.  It  was  held  that  these  represeniatloiis 
were  not  binding  on  the  bank.  Bank  of  United  States  v.  Dunn.  6  Pet.  Mi 
BsdIc  of  the  Helropolls  v.  Jones,  6  Pet.  13.     A  new  bank  was  created    hnviug 
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the  same  name  and  tbe  Hune  preKldent  and  cuhlcr  as  a  bank  pivrtonilf  in 
exlstanoe.  In  a  anlt  to  make  tbe  new  baDk  liable  on  oertaio  bills  of  the  oU 
bank,  it  was  proven  that  the  new  bank  had  freqneutlj-  paid  out  tbe  bllla  of 
tbe  old  bank  aa  cash  and  that  Iti  preeldeat  and  cashier  had  (reqaentlj  repn- 
seated  that  there  was  no  difference  between  tbe  bills  of  the  two  banks,  bnt 
tbere  was  no  prool  that  tbe  new  bank  had  ever  laaued  tbe  particular  bills  in 
salt.  It  was  held  that  the  represeDtatloas  of  the  president  and  caablsr  were 
not  within  the  scope  ot  tbelr  aathority  end  not  binding  upon  the  new  bank. 
Wyman  v.  Hallowell  &  AoguBtn  Bank,  14  Maae.  58;  Salem  Bank  t.  Qloooester 
Bank,  I?  Hase.  1.  Tbe  preiident  of  a  bank  signed  a  paper  reciting  that  * 
certain  note  was  ffiven  merelj  as  a  voucher  antil  it  ebould  be  aaoertalned  thai 
the  maker  had  p^d  for  certain  stock.  Held,  not  binding  npon  tbe  bank. 
Hodge's  Bzecntor  t.  First  National  Bank.  33  Gratt.  01.  To  the  ume  effect  u 
the  foregoing  eaaea  ;  Henrj  y.  Northern  Bank,  08  Ala.  B27;  Rjan  v.  Haau- 
lactnrers  &  Merchants'  Bank,  9  Daly,  808. 

One  sssnming  to  act  as  the  agent  of  certain  railroad  companies,  ooDtTBCWd 
with  the  plaintiff  for  tbe  carriage  of  a  large  amonntot  iron  to  be  delivered  br 
the  oompanles.  After  a  breach  of  the  contract,  the  plaintiff  bad  negotia^onf 
for  a  Bottlemsnt  with  the  president  of  one  of  the  companies,  who  admitted  th« 
antboritf  of  the  agent  to  make  ihe  contract.  In  a  anbeequent  salt  npon  the 
contract  it  was  held  that  this  admission  was  competent  evldenoe  against  tlit 
company.  Chicago,  B.  ft  Q.  R.  Co.  t.  Coleman,  18  111.  397.  The  court  nra: 
"  The  companif  were  operatJog  their  road,  and  the  hnsiness  tranaaotlonn  ap- 
pertaining and  Incident  to  tbe  conduct  of  ita  affairs  must,  of  neceB8lt]r,  be  ei- 
leoBive  and  mnltlfarioua — incapable  of  esecntion  bj  a  board  of  directors,  tnd 
requiring  a  chief  officer  and  executive  head,  with  power  lo  act  in  tbe  trussc- 
tion  of  tbe  ordinary  buelness  of  tbe  corporation,  as  the  eiigendeeof  that  bnn- 
neM  may  require.  The  business  of  eucb  oorporationa  can  be  carried  on  odIj 
through  their  officers,  agents  and  servants;  through  them  only  can  they  set  or 
speak,  and  the  presiduut  is  treated  by  the  public,  and  made  by  usage,  thediief 
officer  and  executive  head  ot  the  corporation.  Through  him  numerous  every- 
day afCairs  of  the  corporation  are  traneacted,  and  such  acts  as  are  incident  lo 
tbe  execution  of  the  trust  reposed  in  him— of  an  ordinary  character,  arlaiiiglD 
the  routine  of  hoalnesB — ancb  aa  oustom  or  necessity  lias  impoeed  upon  the 
office,  he  may  perform  for  tbe  oorporatioD,  without  special  or  express  anthur' 
tty.  Kyan  v.  Dunlap,  17  111.  40.  The  old  doctrine  that  corporatlona  can  odIj 
be  bound  by  acts  under  their  corporate  seal,  has  l>een  exploded.  Tbey  ban- 
become  numerous,  and  their  operations  extend  into  almost  every  enterprise  of 
thecountry,  demanding  ancb  powere  and  facilities,  within  their  sphere  of  ac- 
tion, as  belong  to  natural  persons  in  the  proeecution  of  tbe  like  enterprlw*; 
and  being  intangible  and  invisible  beings,  created  by  the  latr,  tbey  can  ttai- 
else  them  through  natural  persons  only.  Unless  they  may  be  bound,  in  the 
ordinary  a&lrg  of  the  corporation,  by  tbe  acts  and  admisslona  of  their  offlcera. 
so  far  as  relates  lo  the  business  usually  transacted  through  such  officers,  thej 
would  eigoy  an  immunity  incompatible  with  the  rights  of  individaals,  and  du- 
Btructlveof  the  object  of  their  creation.  The  president  of  a  railroad  corpon- 
tion  Is  treated  by  common  usage  as  ite  head — an  officer  uitAtn andapurt"' 
tbe  corporation,  a  mnre  nriificial  person,  incapable  itself  of  acting  or  Bpeskin!: 
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— Mid  •dmlMloiii  of  sach  offleer,  made  tn  the  eSBCntlon  of  the  dntlm  impOMd 
apoB  bim,  and  concamlng  k  matter  npon  which  he  is  called  npoa  to  act,  and 
which  matter  in  within  the  scope  of  the  aathoiitf  maallj  exerdMd  bj  him,  are 
eridenee  against  the  oorpocaUoa." 

9.  Powan  of  the  prealdent  vlrtnte  officii,  |«neraOy.—  It  is  maolfeflt  from 
the  forepilDg'  review  of  the  deciolons  that  It  ia  ver^  dltBcalt  to  aaj  what  are 
the  powen  of  the  prerideutof  a  corporation  b/rirtnn  of  Iiia  offloealons.  The 
aathoritlei  do  not  oonenr  In  his  right  to  exerdse  anj  power,  virtvU  officii, 
except  Ihat  of  a  pntsldiag  officer,  aod  except  such  powers  M  may  I>e  conferred 
upon  him  bj-  the  organic  law  of  the  corporalloa.  As  to  any  other  power  which 
maj  be  specified,  it  will  I>e  seen  either  that  its  existence  ha^  not  been  the  sub- 
ject of  adjadlcation,  or  that  one  or  more  conrts  ha*e  denied  or  donbtad  lt« 
existence.  In  nearly  all  the  caaee  which  have  bean  referred  to  above,  the 
decision  wae  that  the  president  did  not  hare  the  power  which  he  asauiued  to 
exercise.  In  those  cases  in  which  his  action  wu  upheld  It  will  geuernllj  be 
fonad  that  there  wero  other  grounds  apon  which  to  mat  his  aathoriif  than  his 
offidal  poslUon  merely,  in  some  casee  he  waa  made  general  manager  or  given 
genenl  control  of  the  basiness  of  the  oompanj;  in  some  there  was  a  coarse  of 
dealiDgorholdlngont  which  justified  the  belief  that  he  had  the  power  aaannted 
«nd  astoppod  the  compiiQy  from  denying  it;  in  some  an  express  power  wu 
couferred  which  was  held  to  embraoe  the  particular  power  In  question,  and  in 
others  a  ntiflcation  waa  shown. 

Where  the  powers  of  the  corporation  are  Tested  in  a  board  of  directors,  as 
ia  nsoally  the  ease.  It  is  difficult  to  see  how  aoy  of  those  powers  can  be  law- 
fallj  eiercleed  without  the  consent  of  the  board,  either  express  or  Implied. 
People's  Bank  V.  St.  Anthony's  Roman  Catholic  Church,  109N.  Y.  513:  Dabony 
T.  Stevens,  40  How.  Pr.  811-,  RIsley  v.  Indianapolis,  etc.,  R.  Co.,  1  Rnn,  203; 
WesterBeldv.  Eteddy,  7  Daly,  338;  Lose  v.  Isthmus  Transit  R.  Co.,  6  Oreg.  135; 
Flrat  Natioaal  Bank  v.  Elmberiands,  16  W.  Vs,  G50.  Undoubtedly  It  munt 
rest  with  the  board  of  directors  to  say  whether  the  powers  of  the  corporaiioa 
■hall  be  eiercined  at  all,  aod  when,  where  and  to  what  extent  they  shall  be 
exprdsed.  The  preatdeat  wonld  clearly  have  no  power  to  loangorate  the  bnsl- 
ness  at  the  corporation,  or  to  biod  It  by  anycontraet*  or  arrangements  In  that 
beholf,  without  the  anthority  of  the  board.  But  after  a  corporation  has  become 
a  going  concern  by  the  authority  and  direction  of  the  hoard,  asomewhat  differ- 
eul  question  is  preseoied.  The  board  having  aathorlsed  a  certain  bnsineaa  to 
be  carried  on,  may  the  prasldeot.  as  the  niecntive  head  of  the  oorporatlon  and 
without  any  express  delegation  of  authority  from  the  board,  hind  the  corpora- 
tion by  hla  acts  and  contracts  in  connection  with  the  carrying  on  of  snch  hnsi- 
DOS  in  the  manner  authorlied  by  tbe  board  t  There  la  authority  iu  support 
of  an  affirmative  answer  to  this  question.  Bleu  v.  Bear  River  \V.  &  M.  Co., 
30  Cal.  603;  Chicago,  B.  &  Q.  R.  Co.  v.  Coir  man,  16  111.  397;  Mitchell  v.  Deeds, 
40  ni.  418;  Union  Mat.  Life  Ins.  Co.  v.  White,  106  HI.  67;  FItcli  v.  ConsUn- 
tine  Hydranllc  Co.,  44  Mich.  74  ;  Stokes  v.  New  Jersey  Pottery  Co.,  46  N.  J. 
Uw,  287;  Loo  v.  Pittsburgh  Coal  4  Min.  Co.,  M  How.  Pr.  878;  S.  C,  75  X. 
Y.  SQl;  Hayner  v.  American  Popular  Life  Ins.  Co.,  85  N.  T.  Super.  Ct.  36G; 
Third  Ave.  R.  Co.  v.  Ebliog,  13  Daly,  99;  Nelffer  v.  Bank  of  Enoxvtile,  1  Head. 
1112;  Indianapolis  Rolling  Mill  v.  Bl.  Loais,  etc.,  R.  Co..  130  U.  8.  3!i6.    Tli'< 
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followlDgeuM.  bj  implication,  support  ttenmeoonclDBioa:  Getty  v.  Barni 
Hilling  Co.,  40  Eua.  281;  Brigbt  t.  Metairie  Cemetery  Asm.,  33  La.  Ana.  51 
Englaod  t.  Dearborii,  141  Mms.  GOO. 

In  StAkes  V.  Now  Jereej  Pottery  Co.,  46  N.  J.  L«w,  287,  the  eoart  wi/i 
"The  powera  of  *.be  preeldent  of  a  corporation,  nrtute  offleU,  over  its  bm 
nesBKad  property  are  strictly  the  powers  of  an  Sf^at  —  powers  delegated  ' 
him  by  the  directors,  who  are  the  managers  of  the  corporatioQ,  tmd  the  pe 
sous  in  whom,  as  its  repreeentativeB.  the  control  of  its  buslueaa  and  proper! 
is  vested.  If  the  corporation  bu  organized  for  busineiia  purirased,  the  prn 
dent  Is  Its  chief  ezecative  officer.  He  may,  without  any  special  power  fru 
the  board  of  directors,  perform  all  acts  of  an  ordinary  nature  which,  by  uaij 
or  necessity,  are  incident  to  his  office,  and  may  bind  the  corporation  by  eoi 
tract,  in  nuitten  arising  In  the  oausl  course  of  Its  bnsioeBS.  Boone  on  Corp 
%  144.  To  tbis  extent  the  presidoni,  iu  virtue  of  his  election  as  such,  becomi 
the  agent  of  the  corporation.  Beyond  the  powers  which  usage  and  custni 
and  the  necessities  and  convenience  of  baainess  require  in  the  execDtivcoffici 
of  a  corporation,  he  baa  no  more  control  over  the  corporate  property  and  fua< 
than  any  other  director." 

In  another  of  the  cases  referred  to  the  views  of  the  court  are  stated  as  fa 
lows:  "  Whatever  the  opinion  msy  formerly  have  been  ea  to  the  powers  < 
the  president  of  a  company  formed  for  business  purposes,  the  rale  that  cour 
at  the  present  day  seem  inclined  to  adopt  la.  that  the  president  of  a  corpor 
UoQ  may,  without  being  specially  authoriied,  do  all  acts  of  an  ordinary  clu 
actcr  In  the  every-dsy  business  of  the  corporation.  He  Is  held  out  to  i1 
public  ss  the  executive  head  of  the  corporate  body,  and  under  hla  directi: 
the  asaslaSTstrsot  the  corporatlonare  constantly  performed.  "  ■  ■  Wh« 
an  act  Is  In  the  line  of  the  ordinary  bnslness  of  the  compsny  the  premmpli< 
la  that  the  president  has  authority  to  do  It,  though  that  presamption  may  1 
overthrown.  (Chicago,  etc.,  R.  Co.  v.Colemaji,  18  111.  399;  Mitchell  v.  Deeds,' 
III.  434;  Bmitb  v.  Smith,  63  111.  406;  Lee  v.  Pittsburgh  Coal  Co..  W  How.  T 
873.)  But  tlipre  is  no  presumption  that  the  president  may  do  any  act  that 
not  strictly  in  the  course  of  the  ordinary  business  of  the  company.  It  wi 
not  be  presumed  that  he  has  power  to  sell  property  that  is  not  kept  for  ll 
purposes  of  sale  in  the  regular  course  ot  business  (Hoyt  v.  Thompson,  5  X. ' 
830,  335),  or  that  he  can  do  any  act  that  must  be  done  under  the  corporate  set 
Nor  will  it  be  prxsnmed  that  he  can  volnntarily,  and  without  considemtlo 
release  the  claim  of  the  corporation  agftinst  one  of  its  debtors  {Brouwer  v.  A 
pleby,  1  Sandf,  1S8)."     Third  Ave.  R.  Co.  v.  Ebling,  la  Daly,  99  (1883). 

It  will  be  noticed  that  these  expressions  are  very  guarded,  and  yet  they  *l 
perhaps  as  strong  In  favor  of  the  powers  of  the  presideut  as  the  aathoriti' 
will  Justify.  In  UniriD  Mut.  Life  Ins.  Co.  v.  \Vhlte.  106  111.  67,  It  Is  said  th> 
"as  a  general  rule  the  president  of  a  corporation  has  power  to  bind  it  infJL 
the  ttopt  of  it»  poweri"  But  this  Is  manifestly  Incorrect.  If  such  wss  tl 
Isw,  the  president  eould  virtually  exercise  all  the  powers  of  the  oorporatla 
The  utmost  that  either  authority  or  reason  will  justify,  is  that  the  preridr: 
may  bind  the  corporation,  by  lite  acts  nnd  contracts,  in  the  ordinary  every-di 
mattcni  which  arist*  in  tlie  conn"-  of  itH  busloees.  Where  the  board  of  i 
rectors  has  set  the  powers  of  the  corporation  in  motion,  and  baa  aatbotisi 
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Its  biuin«aB  or  opAntlons  to  be  eoMrad  upon  Mid  carried  on,  It  mold  M«n 
ictMoable  that  Xba  praddant,  u  the  head  ftnd  chief  exMOtlre  offlMr  of  the 
eanKHmdon,  ehoold  hsT*  power,  wlthoat  %nj  Bpoolal  dea1|^tloD  or  dIreeUon 
of  the  boftid,  (o  do  all  thoae  thiogf  whleh  kk  tu  the  way  of  an  ezeeution  or 
tanying  out  of  what  the  board  hai  thai  aalboriaed.  According  to  thle  view, 
it  would  be  anSdent  to  ifaow  In  anj  case  that  the  corpoiatloD  was  actnallj 
carTTinff  on  a  certain  bnalneae  and  that  the  act  or  contract  in  qneetioD  wu  one 
oidlnarllj  Inoident  to  the  earrylng  on  of  aach  a  bastneu.  To  hold  that  lh« 
pnddent  haa,  by  Tirtne  of  hie  office,  an;  power  berond  this  woold  be  to 
nnlUfj  the  law  which  placee  the  control  of  aflkin  in  the  board  o(  dlrecton 
and  to  place  the  corporation  and  gtockholdera  at  hla  mercy. 

10.  Powew  of  the  prMldent  m  afftoted  by  genanJ  onatom  and  naage. — 
In  Bambriek  v.  Campbell,  87  Mo.  App.  460,  It  la  wid  :  "  Preetdents  of  oorpoia- 
tiou,  by  general  ooitom,  ezerdae  oertaln  powen  tn  acting  for  the  corporation. 
Tbia  eoBtom  has  frequently  been  Jadicially  reeognised."  In  other  caaei  It  baa 
been  Bald  that  the  officers  of  oorporatlooe  have  each  powera  aa  cnatom  and 
aaage  attach  to  their  reepecUve  positione.  6ae  Walker  w.  Detroit  Transit  R. 
Co.,  47  Mich.  S88;  Fay  t.  Noble,  13  Cash.  I  ;  Neiffer  t.  Bank  of  Enoxville, 
1  Head,  163  ;  Spangler  v.  Bntterfield,  6  Col.  806  ;  Fnlton  Bank  t.  New  Tork 
k  S.  Canal  Co.,  4  Paige,  137,  1S4 ;  Stakes  t.  New  Jersey  Pottery  Company,  46 
N.  J.  Iaw,  2S7.  When  these  cams  are  examined  it  will  generally  be  found  that 
the  custom  and  nsage  referred  to  la  that  of  the  partienlar  corporation  In  qnes. 
tloo  or  U>  that  general  divleloD  of  f  anctlona  which  aooorda  to  the  president 
datiee  of  an  eiecatlfe  nalare,  to  the  treaenrer,  datiea  relating  to  the  fnods  and 
finances,  and  to  the  secretary  daUes  relating  to  the  records,  papers,  seal,  ete. 
It  would  seem  to  he  a  sonnd  proposition,  however,  that,  if  it  was  the  common 
onge  and  anderstsnding  that  a  particolar  officer  In  a  given  elaiis  of  oorpora. 
UoDi  was  aoeostomed  to  eTercine  eertain  powers,  any  partlciilar  oorporation  of 
the  elasB  woold  be  bound  by  the  acta  of  sach  offieer  in  the  line  of  sach  powers, 
Ihoogh  it  h*d,  in  fact,  withheld  the  power  in  the  particolar  case.  TIUs  is  a 
propoaitian  which  applies  more  to  those  nfficeis  and  agents  whose  powers  and 
dadee  have  become  specialised,  oneh  as  eaehlers  and  tellers  of  banks,  and 
agents  of  insnrance  companies,  than  to  preaidenta.      Btory  Agency,  t;  114. 

II.  Poweai  of  the  preald^t  as  aSeoted  by  the  conrsa  of  bnslnssi  of  the 
ooiporatlon  —  holding  oot  —  estoppel. —  It  ia  competent  for  the  board  of  di- 
rectors to  ctmfer  upon  the  president  any  powers  whtcU  it  is  possible  for  them 
lo  delegate.  This  may  be  done,  not  only  by  an  expraas  by-taw  or  order  to  that 
effect,  bnt  by  their  acquiescence  in  the  president's  asanmption  and  exercise  of 
toch  powers.  Whatever  powers,  therefote,  the  president  lias  l>een  accustomed 
to  flxerdse  with  their  acquteaoanca  or  tacit  approval,  the  corporation  will  ba 
estopped  from  denying,  as  against  one  who  has  trusted  in  hla  posBeaiion  of 
■ad  powers.  Sherman  Centre  Town  Co.  v.  Swigart,  3  Am.  B.  R.  &  Corp.  Rep. 
IBS ;  Bank  of  Healdsbnrg  v.  Bailhacbe,  8S  Cal.  327  ;  Holmes,  Booth  A  Haydens 
v.  Wlllard,  139  N,  Y.  75  ;  35  N.  E.  Rep'r,  1088  ;  Kraft  v.  Freeman  Priming 
ft  Pub.  Asm.,  87  N.  T.  638  ;  National  Park  Bank  v.  Qennan  Am.  Mut.  W.  & 
S.  Co.,  SS  N.  T.  Sapp.  867;  Marine  Bank  v.  Bntler  Colliery  Co.,  S  N.  T. 
Snpp.  291;  National  Bank  of  the  Repobllc  v.Navasea  Phosphate  Co.,  8  N.  Y. 
Supp.  eSB :  First  National  Bank  v.  KImberlands,  16  W.  Va.  965  ;  Smith  v. 
VOL.  T.—  21 
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lAWMm,  18  W.  Va.  ai3  ;  Mki-Uu  v.  Wobb,  110  IT.  a  7  ;  Fluganld  it  UmIIotj 
CoDst.  Co.  T.  Fitigerald,  137  IT.  S.  98 ;  11  8np.  Ct.  Kep'r,  39. 

MoroDver  tha  buaid  of  dlrectoiB  will  be  deemed  to  have  Mdt)  j  Authorised,  not 
onl;  A  coane  ot  dealing  which  the;  have  kaowingly  pariiiitl«d,  bat  om  which 
b;  the  exercise  of  proper  dUigenoe,  Ihey  ought  to  have  known.  NUioDAl  B«uik 
of  the  Repabllc  v.  Navasu  PhoephKte  Co.,  6  N.  Y.  Bap.  929;  Hftrtin  t. 
Webb,  no  n.  8.  7. 

12.  Powen  iueddeatal  to  thoce  exptculj  oonfanrvd.—  In  this  regArd  the 
aame  rules  would  apply  in  otie  of  the  president  of  a  corporatioo  m  in  caaa  of 
•Df  Other  ag«Dt.  Authority  to  iTAaaact  bd;  particiikr  bunnesB  would  carrj- 
with  IC  authority  to  employ  all  the  usual  meana  of  ■ccompllshing  it.  I  Spell- 
ing Priv.  Corp..  g  193;  Cake  v.  Pottsvilie  Bank,  116  Penn.  BC.  264;  Aimpahoe 
Cattle  &  L.  Co.  v.  StevenB,  IS  Col.  634.  And  the preaideut's  acta  and  dedara^ 
tione  witliin  the  acopeof  the  aattiorlty  woaid  Und  liie  corporation.  Holmes 
T.  Tanier'a  Falla  Co.,  160  Maaa.  585.  Many  of  the  caaea  already  cited  Uina- 
trate  these  propositiona . 

13.  PrMomption  of  aattaorityinoM*  of  Aot«  patfersMd  by  tbopraaldont. 
—  CantTBOtB  exeCDted  by  the  preaident  or  by  the  preaident  and  other  officers 
And  sealed  with  the  corporate  aeal,  are  preaumed  to  have  been  dnl;  anthoiised. 
Phillips  T.  Cofiee.  17  111.  194;  Mone  v.  Beale,  68  Iowa,  463;  Qoodnow  v.  Oak< 
ley,  6S  Iowa,  2S;  Asher  v.  Sutton,  81  Kans.  286;  Jourdan  v.  Long  laland  R. 
Co.,  115N.T.  380.  Bat  this  aiiseB  out  of  the  old  doctrines  pertaining  to  aeals. 
Some  oouru  have  gone  farther  and  laid  down  the  doctrine  thAt  the  aame  pre- 
aamption  shoald  be  made  In  the  case  of  nil  acta  performed  by  the  president,  or 
in  case  of  all  acta  pertuning  to  its  businees.  Bambrick  v.  Campbell,  87  Mcr 
App.  430;  Smith  v.  Smith,  62  111.  493;  Goodrich  t.  Reynold^  31  HI.  490. 
"  The  pre^dent,  l>eing  the  legal  head  ot  the  body,  when  an  act  is  performed 
by  him,  the  preanmptlon  will  be  indulged  in  that  the  act  is  legally  done  and 
binding  upon  the  body."  Bambrick  t.  Campbell,  37  Ma.  App.  430.  This  case 
refers  to  Smith  t.  Smith,  63  III.  498,  where,  in  apeakiug  of  the  preaideat,  tlie 
court  says;  "  In  the  absence  of  legislative  ODactmeot  or  provisian  made  In 
the  by-laws,  corporatlona  uaaally  act  through  their  presidsat,  or  those  repre- 
seotiog  him.  He,  being  the  legal  head  of  the  body,  when  an  act  pertaining 
to  the  bnsineaa  of  the  company  is  performed  by  him,  the  presninption  will 
be  indulged  that  the  act  is  legally  done,  and  is  binding  upon  the  body."  In 
the  latter  case  the  ■iresamptiou  was  indulged  in  favor  of  an  inatniment  exe- 
cuted by  the  vice-president  and  acting  prerident  ot  a  railroad  company  and 
leakd  with  the  corporate  teal,  la  People's  Bank  v.  St.  Anthony'a  Boman  Oatb- 
olie  Church,  109  N.  Y.  513,  62S,  the  court,  after  referring  to  the  doctrine  ia 
regard  to  instraments  having  the  corporate  seal  affixed,  aaya:  "Now  that 
It  ia  nolonger  neoeaaarj  for  a  corporation  to  contract  under  aeal,  it  does  not 
follow  that  the  same  presnmptlon  should  attend  an  nnsealed  contract,  par- 
porting  to  have  been  made  by  the  officers  of  a  corporation.  Such  a  presnmp- 
tloD  haa  never  been  indulged,  so  far  as  we  have  been  able  to  Snd,  to  sustain 
an  allegation  that  an  unsealed  contract,  executed  by  officers  of  a  corporation 
in  its  name,  was  a  corpoiate  obligation,  anless  authority  was  implied  from  the 
natnre  ot  the  office,  or  from  previous  aimilar  dealings  recognized  by  the  cnrpo- 
ration  or  a  ratification  was  shown. " 

In  United  States  Nat.  Baok  v.  Homestead  Bank,  18  N.T.  Sapp.  768,  already 
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refemd  to,  the  pNaident  wma  lield  prMomptirelj  ■nthoriead  to  compramUe  a 
claim  against  thacorpontioa.  Tbeeoart  Skya:  "IndlspaUbly,  thscompromlM 
agMemoDt  was  within  the  corporate  powers  of  the  defaadftat,  and  where  a  eoa- 
tnct  made  in  the  name  of  a  corpontion  by  its  president  is  one  the  corporation 
has  power  to  anthorite  its  presideat  to  make,  or  to  ratlf;f  after  It  tuM  been 
■uada,  the  bnrden  Is  ujion  the  corporaiioo  of  sbowtng  that  it  waa  uotanthorised 
or  Tatlfiad."  This  propoaitlon  wuald  corer  every  posslblB  eootraet  which  a 
corporation  eonid  make  in  the  abaenoe  of  aoy  etatntory  provlBtons  requiring 
contTacte  to  be  made  by  »ome  other  officer  or  officers.  The  casea  cited  are 
PattenoQ  v.  Robinson,  lie  N.  T.  198;  Bank  t.  Eohner,  BS  X.  T.  189;  Lee  v. 
Mining  Co.,  SO  How.  Pr.  373;  7S  N.  T.  60t.  The  last  of  these  eases  luw  already 
been  referred  to.  Bank  v.  Kohner  relates  to  tlie  powers  of  cashiers.  In  Patterson 
-*.  Robinson,  the  laa^nage  of  the  court  ie  snflltclentlj  comprehenBlve  but  the 
tact*  were  difierent.  The  suit  was  against  ttie  tmstees  of  a  mannfaetaring  cor- 
porMton  to  chajge  them  personally  with  the  indebttMlneaa  of  the  corporation 
in  excess  of  its  capital  stock.  The  plalatiff  was  receiver  of  a  bank  holding 
moot  of  the  Indebtedness.  If  a  certain  agreement  made  hy  one  Vail,  acting 
•a  piestdent  of  both  the  mannfactaring  company  and  the  bank,  with  Robinson, 
onBofthedefeudaats.waa  valid,  then  the  indebted dbm  upon  which  UaUllty  waa 
predicated  waa  p^d,  otherwise  not.  It  waa  not  a  suit  to  charge  the  corporation 
directly  npnn  the  ag^reemeot  bat  it  wan  rather  collaterally  in  question.  There 
waa  no  eTidence  of  anthority  or  ratiScation.  The  ooart  says:  "  The  contract 
waa  one  which  the  boarda  of  the  corporations  had  power  to  aathorite  their 
presidents  to  make,  or  to  ratify  after  it  had  been  made,  and  the  burden  was  on 
the  plaintiff  to  show  that  the  contract  was  not  anthorised  or  ratified  by  the 
boards.  BankofVergennes  V.  Warren,  7Hill,91;  Olllett  v.  Campbell,  1  Den. 
S90;  Elwelt  t.  Dodge.  S8  Barb.  386;  Chemical  Nat.  Bank  v.  Eobner,  85  N.  T. 
185, 198;  Smith  v.  Hull  Glass  Co. ,  11  C.  B.  897,  939;  Laa  v.  mttsburgh  Coat  ft 
Mlo.  Co..  Se  How.  Pr.  S78;  affirmed,  75  N.  Y.  601;  Moiawetz  Corp.  (Sod 
«d.),  §S  886,  SS8,  B98.  The  plaintld  failed  to  rebut  the  presnmption  that  tba 
eontract  was  entered  into  or  ratified  by  the  authority  of  the  boards  of  the  cor- 
porations, and  it  must  be  held  to  be  biniling  on  both." 

There  is  certidnly  no  presumption  that  the  president  has  authority  to  bind 
the  oorporation  by  acts  ontside  of  the  ordinary  coarse  of  bUBinass,  Numerous 
case*  dted  above  support  this  couclusloa.  As  to  acts  in  the  ordinary  course  of 
buelnesB.  it  seems  to  us  that  he  should  be  deemed  to  have  power  to  perform 
them  by  virtue  of  his  olBce,  or.  at  least,  that  his  acts  in  that  behalf  should  be 
deeraei pnma  foeit  valid  and  binding  upon  the  corporation.  See  Mitchell  v. 
VermontUopperMin.  Co.,  67N.  T.  380;  Pitch  v.  Conslantine  Hydraulic  Co.. 
44  Hich.  71;  Booth  r.  Farmers  ft  Meobanics'  National  Bank.  00  N.  Y.  896; 
Union  Mut.  Ufe  Ins.  Co.  v.  White,  lOfllll.  67:  Lee  v.  Pittebu^b  Coal  ft  Mlu. 
Co.,  56  How.  Pr.  878;  S.  C,  75  N.  T.  901;  United  States  Nat.  Bank  v.  Home- 
stead  Bank,  18  N.  Y.  Supp.  7S;  Patterson  v.  Robinson,  116  N.  Y.  198. 

14.  ^M  Tfov-prasldent In  the  absence  of  the  president  his  powers  and 

duties  devolve  opon,  and  may  be  exercised  by,  the  vice-president.  Smith  v. 
Smith,  68  m.  498'  ColHoaa  v  W.  T«.  Oil,  eto.,  Co.,  36  W.  Ta.  148. 
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Ir  bb  Split  Boos  Cablb-Road  Ca 

(Oodrtof  AppMiaor  ii«wTork,oot.  a,uei.) 

Ehinsrt  SOKAiii.  Public  xisr.  Elevated  tsajtwatb.  ] 
Uon  proceedlDgs  by  an  elavated  tramway  corporaticm  orgaDized  DDder  Iawb  of 
Naw  York  18S8,  chapter  463,  it  appeared  that  the  sontherly  tennlniu  of  peti. 
tloner  waa  acceisibls  only  bj  a  prlvkta  mad,  and  that  up  to  the  data  at  the 
petlttOD  the  Toad  had  been  used  solely  for  transporting  atone  tor  a  private  oor- 
ponttlon  io  which  the  incorporaton  of  petitioner  were  iDtereBtad.  It  was 
claimed  that  it  waa  the  intention  to  carry  fmight  for  any  person  oDeriDg  the 
same  to  the  extent  of  lla  aurplas  capacity  after  aapplylug  the  private  corpora- 
tion. Held,  that,  in  view  of  the  object  of  Its  corporate  eiiatence,  and  the  man- 
ner In  which  It  had  been  and  was  to  be  operated,  the  evidence  Mled  to  estata- 
lleh  that  the  taking-  sought  waa  for  public  uso. 

APPEAL  from Bapreme coart,  gsnersl term,  fourth  department 
Petition  of  the  Split  Bock  Cable- Road  Company  for  the  con- 
demnation of  land,  of  which  Charles  Hughes  and  others  are  the 
owners,  or  pergons  interested.  There  waa  an  order  of  the  special 
term  granting  the  petition,  which  was  reversed  by  the  general 
term,  and  the  petitioner  appeals.     Affirmed. 

Wm.  G.  Traei/  for  appellant.     Thomae  Mogan  for  respondrait 

0'BBiii:N,  J.  The  Split  Rock  Cable-Road  Company,  a  corpora- 
tion organized  nnder  chapter  462  of  the  Laws  of  188S,  entitled 
"  An  act  to  authorize  the  formation  of  elevated  tramway  corpo- 
rations, and  to  regulate  the  same,"  applied  by  petition  to  the  sn- 
preme  court  for  authority  to  take  for  its  corporate  uae  certain 
lands  of  wliieh  the  respondents  are  the  owners.  The  right  to  take 
these  lands  was  contested  by  the  owners  on  several  gronnds  — 
among  them,  that  the  use  for  which  they  were  required  by  tbe 
corporation  was  not  public.  The  special  term  granted  the  appli- 
cation, and  directed  the  appointment  of  commissioners  to  apprise 
the  value  of  the  property,  and  this  order  has  been  reversed  by  the 
general  term.  There  are  some  questions  of  minor  importance,  such 
as  tbe  omission  of  the  petitioner  to  file  a  map,  and  the  present 
necessty  for  acquiring  the  lands  for  any  purpose,  that,  in  onr  view 
Deed  not  be  considered.  The  prominent  qoestion  is,  whether  the 
application  is  for  the  taking  of  private  property  forspablic  oseiti 
fact,  or  for  a  purpose  merely  private.     The  provisions  of  the  statnte 
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underwhich  the  petitioner  ia  incorporated,  bo  ftir  as  they  are  luaterul 
to  tlie  qaeetioo,  are  as  follows:  "§  1.  Any  nnmber  of  persons 
not  leaa  than  tliirteen  may  fomi  a  company  for  the  purpose  of  con- 
jtmcting,  maintaining  and  operating  an  elevated  tramway  con- 
itracted  of  poles,  piers,  wires,  rods,  ropes,  l>ar8,  or  cliaios,  for  the 
transportation  of  freight  in  suspended  buckets,  cars  or  other  recepta- 
cles for  hire,  and  for  that  purpose  may  make  and  sign  articles  of 
association,  in  which  shall  be  stated  the  name  of  the  company,  the 
number  of  years  the  same  is  to  continue,  the  places  from  and  to 
which  the  said  tramway  is  to  be  constructed,  maintained  and  op- 
erated, and  the  length  of  said  tramway, as  ne>tr  as  may  be."  The 
particular  powers  which  such  corporations  may  possess  and  exer> 
ciae  are  enumerated  and  specified  in  the  following  provisions: 
"  g  6.  Every  corporation  formed  under  this  act  shall  have  power 
and  authority  (1)  to  cause  such  examination  and  surveys  for  its 
proposed  tramway  to  be  made  as  may  be  necessary  to  the  selecdon 
of  the  most  advantageous  route,  and  for  such  purpose,  by  its  offi- 
cer and  servants,  to  enter  upon  the  lands  or  waters  of  any  per^n^ 
bnt  subject  to  responsibility  for  all  damages  which  shall  be  done 
thereto;  (2)  to  lay  out  its  tramway  and  to  construct  the  same  as 
hereby  provided.  §  7.  In  case  any  company  formed  under  this 
act  is  unable  to  agree  for  the  purchase,  use  or  lease  of  any  real  es- 
tate required  for  the  purposes  of  its  incorporation  it  shall  have  the 
right  to  acquire  title  in  fee  to  the  same  in  the  manner  and  by  the 
proceedings  provided  by  law  for  acquiring  title  to  lauds  for  rail- 
road use  by  railroad  corporations  under  the  provisions  of  chapter 
140  of  the  Laws  of  1850,  and  the  several  acts  ameadtng  the  same, 
supplemental  thereto,  so  far  as  the  same  are  applicable.  §  9. 
Every  coqx>ration  formed  under  this  act  shall  have  power  and 
authority  to  erectand  maintain  all  necessary  and  convenient  build- 
ings, stations,  fixtures  and  machinery  for  the  accommodation  and 
transaction  of  its  business."  The  articles  of  association  of  the  pe- 
titioner, which  are  acknowledged  Jane  13,  18SS,  and  filed  June 
19, 1SS8,  state  that  the  Bubscribers  "have  associated  together  as 
an  elevated  tramway  corporation,  to  continue  in  existence  for  the 
period  of  fifty  years,  for  the  purpose  of  conatrncting.  maintaining 
and  operating  an  elevated  tramway  between  Split  Bock  and  On- 
ondaga Lake,  a  distance  of  about  four  miles,  both  of  which  places 
are  in  Onondaga  county."     The  capital  stock  of  the  petitioner  was 
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all  paid  in,  and  in  Jane,  1889,  it  completed  its  tramwaj  fro:ii 
Split  Bock,  Dortlierl;  to  near  the  Erie  canal,  a  distance  of  abuut 
three  and  a  half  miles,  and  since  then  it  has  been  in  operation. 
The  tramway  consists  of  two  elevated  cables  held  upon  snpporU 
and  parallel  to  each  other,  about  ten  feet  apart,  on  wbicii  ran 
buckets  b;  means  of  a  trolley  or  pulley  —  one  line  taking  the 
b'ncketB  that  have  been  filled,  and  t)io  other  line  taking  back  the 
buckets  which  are  empty.  The  location  of  the  southern  terminus 
of  this  tramtvay  is  upon  the  laud  of  the  petitioner,  just  north  of 
the  lands  now  desired  to  be  taken,  and  is  in  a  goi-ge  about  ninety 
feut  lower  than  the  Hughes  land. 

Thern  is  nothing  in  the  statute  ander  which  this  corporation 
was  formed,  nor  in  the  objects  of  the  corporation  as  expressed  in 
the  articles  of  association,  sufficient  to  warrant  the  conclusion  that 
the  business  which  it  is  organized  to  carry  on  is  publiu  in  the 
sense  that  enables  it  to  take  private  property  under  the  power  of 
eminent  domain.  The  special  term,  however,  found  as  a  matter 
of  fact  that  the  lands  required  by  the  corporation,  and  described 
in  the  petition,  were  for  a  public  nae ;  and  it  remains  to  inquire 
whether  the  general  term  was  right  in  holding,  as  it  did,  that 
this  finding  was  without  evidence  to  support  it  The  facts  and 
circumstances  from  which  the  nature  of  the  use  to  which  the  cur- 
poratiuu  proposes  to  apply  the  property  sought  to  be  condemned 
are  practically  undisputed.  The  company  has  filed  no  map  indi- 
cating an  intention  in  any  way  to  Include  the  land  in  qnestion 
within  the  boundaries  of  its  property — a  fact  which,  standing 
alone,  woald  form  a  very  serious  obstacle  to  the  success  of  tiie 
application.  In  re  Rochester  Electric  Ry.  Co.,  133  N.  Y.  351 ; 
25  N.  E.  Bep'r,  381.  The  map  of  its  route  originally  filed,  taken 
in  connection  with  the  evidence,  shows  that  the  soathcrn  terminus 
of  the  tramway  is  upon  the  land  of  the  petitioner,  and  near  the 
establishment  of  the  Solvay  Process  Company,  a  corporation 
engaged  in  a  lai^a  and  growing  business,  consisting,  as  is  to 
be  inferred  from  the  evidence,  in  the  production  of  suda  ash. 
This  company  owns  one  hnndred  acres  uf  land,  upon  which  are 
Btono  quarries,  and  this  land  entirely  surrounds  the  lerminue  of 
the  tramway  as  well  as  the  lands  in  qnestion.  The  northern 
terminus  of  the  tramway,  as  now  built,  is  also  on  the  lands  of  the 
Solvay  Process  Company,  at  the  lime-kiln  of  their  works,  aboat 
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five  bnadred  feet  from  the  Erie  canal.  The  incorporaton  of  the 
petitioner  were  practically  all  fitockholders  and  persons  intereeted 
in  the  Solvay  Company,  and  it  is  qnite  apparent  that  the  peti- 
tiooer  was  oi^nized  and  is  operated  aa  an  instrumentality  to 
facilitate  the  business  operations  of  the  Solvay  Company.  The 
only  busineea  that  it  has  thos  far  carried  on  was  tor  that  company. 
Aa  now  conetracted,  the  limit  of  its  carrying  capacity  cannot  ex- 
ceed seven  hnndred  and  fifty  tons  per  day.  It  has  thus  far 
been  operated  practically  night  and  day,  and  liae  sncceeded  in 
carrying  for  the  Solvav  Cotupany  three  hundred  and  fifty  to  foor 
handred  tons  of  stone  a  day.  There  ie  no  pablio  higliway  leading 
to  the  northern  tenninns  of  the  road  by  means  of  which  the 
public  can  obtain  aocess  for  its  use.  That  the  road  has  thus  far 
been  entirely  for  the  benefit  of  the  Solvay  Company,  and  that  its 
bnsinesa  is  to  be  entirely  enbordinate  in  the  futare  to  the  plana 
and  interests  of  the  same  company,  is  entirely  clear.  From  the 
evidence  of  the  president  of  the  petitioner  and  other  witnesses  in 
npport  of  the  application,  the  most  that  is  claimed  is  that  the 
snrplns  of  the  capacity  of  the  road,  after  supplying  the  wants  of 
the  Solvay  Company,  is  to  be  deroted  to  public  use  in  carrying, 
in  buckets,  freight  offered  to  it  by  any  person,  providing  such 
freight  is  snitable  to  the  buckets  and  the  road.  W  hether  there  ia  to 
be  any  surplus  capacity,  as  the  Solvay  Company  continues  to  ex< 
pand  its  business,  and  if  so,  how  much,  are  questions  which 
are  left  entirely  uncertain.  From  the  teetimony  it  appears  that 
the  lands  are  required  in  order  to  increase  the  terminal  facilities 
of  the  tramway  company  by  building  other  tramways  on  the  'sur- 
face to  facilitate  the  carrying  of  stone  to  the  cable  station,  by 
erecting  buildings  for  the  storage  of  freight  and  for  repair  shops, 
and  to  furnish  means  of  access.  The  company  has  other  land 
that  could  be  used  for  these  pnrpoeea,  but  it  is  not  so  convenient. 
The  evidence  does  not  an^eet  any  business  that  the  petitioner  is 
to  carry  on  in  the  future,  any  more  than  in  the  past,  beyond  the 
carrying  of  stone  for  the  Solvay  Company,  except  possibly  the 
carrying  of  coal.  In  r^;ard  to  that,  it  is  best  to  describe  the  pro- 
ject in  the  language  of  the  president  himself,  who  said:  "We 
intend  to  make  a  contract  with  some  private  individual  to  furnish 
him  with  coal,  so  that  he  can  transport  it  or  sell  it  to  people  in 
that  vicinity;  to  establish  a  coal-yard,   the  same  as  anywhere — 
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not  that  the  Solray  FrooeeB  Oompaay  or  the  cable  oompany  will 
establiBh  a  coal-yard.  Some  iodiTidiial  will  have  to  ran  it,  with 
whom  we  will  make  a  oontract  to  carry  coal,  and  we  propon  to 
limit  the  contract  to  one  indindoal  for  the  preseot."  Looking  at 
the  etatate  under  which  the  petitioner  wae  incorporated,  the 
objects  ol  its  incorporadon,  as  described  in  the  certificate,  and 
the  evidence  in  regard  to  the  manner  in  which  it  has  been  aod  is 
to  be  operated,  and  the  pnrposes  of  its  corporate  existence,  we 
think  it  is  entirely  clear  that  the  nse  to  which  the  petitioner  is  to 
devote  the  lands  of  the  respondents  is  not  pablic,  bat  private. 
The  principles  governing  applications  by  corporatjons  of  this 
character  to  take  private  property  for  their  corporate  purposes  have 
been  very  fnlly  discoeeed  and  stated  in  a  recent  case  in  this  ooart 
In  re  Niagara  Fails,  etc.  By.  Co.,  108  N.  Y.  375 ;  15  N.  E. 
Rep'r,  429.  Under  the  doctrine  of  this  and  other  cases  a  posdble 
limited  use  by  a  fow — and  not  then  as  a  right,  but  by  way  of 
penoisraon  or  favor — is  not  sntHcient  to  authorize  the  taking  of 
private  property  against  the  will  of  the  owner.  In  re  Deaoeville 
Cemetery  Asen.,  66  N.  Y.  569;  In  re  Enreka  Basin  W.  &  U. 
Co.,  96  N.  Y.  42 ;  In  re  Rochester,  H.  &  L.  R  Co.,  110  N.  T. 
119 ;  17  N.  E.  Rep'r,  678 ;  In  re  New  York,  L.  &  W.  By.  Co., 
99  N.  Y.  13 ;  1  N.  E.  Bep'r,  37.  The  order  appealed  from  is 
right,  and  should  be  affirmed,  with  costs. 
All  concur,  except  Finch,  J.,  absent 

1.  Bmlnant  doDuin — pabllo  tua, — QaoBtlona  iliiUlu  to  th&t  involved  In  tlie 
foregoing  cue  are  cooudered  in  tlie  folloirlng  cbbob:  Chicago,  etc,  B.  Co.  v. 
Porter,  2  Am.  It.  R.  &  Corp.  B«p.  410;  QlMBVier  v.  Anhensei^BnBcli  Btb«- 
iDg  AsiD.,  2  Am.  R.  R.  &  Corp.  Rep.  430  ;  Fort  Suvet  DdIod  Depot  Co.  v. 
Morton,  S  Am.  R.  R.  &  Corp.  Rsp.  4S8. 

The  rlgbt  to  eoDdemn  prlvAte  property  for  tlie  Gonatmetioii  of  Uterml  nil- 
rottda,  epars  uid  sirltcli  tracki  U  diacussed  in  note,  9  Am.  R.  R.  &  Corp.  Bq) 
p.  434. 

2.  PobUo  nie — walvar  of  right  to  reia*  tiu  qoMtlon. — Where  the  owner, 
of  land  reaiata  condemnation  proceedinga  on  the  ground  that  the  piopoaed 
railwaf  la  not  a  pnblie  use,  hai  lailnre  to  appeal  from  a  decialon  that  the  pU- 
poM  was  public,  and  her  cooaenC  to  the  aelecUon  of  commiaaioQera,  and  Utiga* 
tioa  of  qneatlons  of  vaJne,  do  not  amonnt  to  a  waiver  of  her  righla  ao  as  U 
preclnde  her  from  afterward  moving  to  eat  aalda  the  entire  pToceedlngauui' 
anlhorlsed  bf  law,  after  the  eonrt  of  appeala  haa  deeded  In  another  dmtlu 
proceeding  that  the  lallwaj  oompanj  in  qaestion  le  a  mare  private  eaterprlw. 
In  re  NUgam  Palla  &  Whirlpool  R7.  Oo.,  131  N.  T.  Sift;  84  W.  E.  Rep'r.  4W. 

•  Baportad  In  ffi  N.  &  Bep^,  SOB;  U8  N.  T.  «& 
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Datib  t.  Onr  of  Esoxthxi. 

(Bajaerar  Court  of  Temiraaee,  S«pt.  Term,  UBL) 

1,  MmnciPAi.  cORPORATioirs.  Liabiutt  roB  ksguoeiics  ot  city  jailer. 
RxflPOMDBAT  SUPERIOR.  When  oD«  (b  cotifiasd  la  ft  dtr  J«II  oa  ft  criminftl 
ebfti^,  ftud  !■  ftBaanlted  b;  other  prlsonen  oon&Ded  In  tha  mms  room,  he  Cftn- 
Dot  hold  the  dty  IUbl«  for  such  aMftuU,  on  the  gronad  of  tlio  negltgmce  of  Ita 
ofilceTB  in  not  taking  proper  meuaraa  (o  protect  him. 

ACTION  by  ODO  Davie  against  the  mayor  and  aldermea  of  Enox- 
ville.    Jadgment  for  defendaDt,  aod  plaiotifF  brings  error. 
Affirmed. 

J^red  MynaU  aod  D.  A.  Oaut  for  plaintiff  in  error.  Myn<tU 
db  Oaut  and  J.  W,  Cfddwdl  for  defendant  in  error. 

Ldbtos,  J.  Appellant  Davia  Bned  the  city  of  Enozville  to 
recover  damages  for  an  assault  made  on  htm  while  confined  in 
the  city  calaboose,  on  a  chai^  of  drnnkeuness,  by  prisoners  coo- 
fined  vith  him  in  the  same  n>om.  The  case  was  submitted  to  a 
jury,  who,  nnder  a  very  pcrspicriouB  charge  by  Special  Jadge 
Howe,  retnmed  a  verdict  for  the  defendant.  The  negligence 
charged  may  be  summarized  as  follows:  (1)  That  the  city  cala- 
boose  was  not  snfficiently  commodious  to  permit  a  separation  of 
prisoners,  with  some  regard  to  character  of  inmates  and  grade  of 
offense.  (2)  That  there  were  three  rooms  in  the  calaboose,  two 
of  which  were  nnoccapied,  and  that  nnder  these  circomstances  it 
was  negligence  to  confine  him  with  other  prisoners,  some  of  whom 
were  known  to  the  officers  locking  him  np  to  be  turbnlent  char- 
acters. (3)  That  it  was  negligence  not  to  prescribe  and  enforce 
the  separation  of  prisoners  known  to  be  violent  and  qnarrelsome 
from  others  of  a  different  character.  (4)  That  the  city  watchman 
in  chai^  of  this  place  of  detention  was  negligent  in  not  being 
where  he  coald  hear  the  oat«:ry  of  plaintiff  when  assaulted,  aod 
that  ha  did  not  come  to  hia  relief.  (5)  That  it  was  negligence  not 
to  BO  locate  its  watchman  that  he  might  readily  hear  a  distnrbance 
among-the  prisoners  confined,  and  promptly  command  the  peace. 
The  learned  circuit  judge  charged  the  jnry,  in  substance,  that  the 
city  wonid  not  be  liable  for  the  negligence  of  its  public  officers, 
nor  that  of  its  watchman  at  the  calaboose.     He  refnsed  to  charge 
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several  propositioiis  holding  the  defendaot  liable  for  tlie  acts  of 
negligence  we  have  endeavored  to  Bammarize. 

Municipal  corporations,  ench  as  counties,  cities  and  towns,  are 
arms  of  the  state,  to  whom  has  been  delegated,  for  purposes  of 
local  government,  a  portion  of  the  sovereign  power  of  the  state. 
Such  corporations  cau  only  act  thruugh  agents,  and,  as  they  are  but 
arms  of  sovereignty,  the  principle  of  reapondaat  tupertor  does  not 
apply.  But  when  such  corporation  exists  by  virtue  of  a  charter, 
general  or  special,  limiting  its  powers  and  prescribing  duties,  it  im- 
plicitly contracts  to  carry  ont  the  prescribed  purposes  of  its  creation; 
and  if  its  agents  or  servants  are  guilty  of  negligence  while  in  the  dis- 
charge of  corporate  duties  which  are  for  the  peculiar  benefit  of  the 
corporation,  in  its  local  or  special  interest,  an  action  will  lie  against 
the  municipality,  the  maxim  of  reapondeat  superior  applying. 
Mayor  v.  Lasser,  9  Humph.  757 ;  Mayor  v.  Brown,  9  Heiak.  6 ; 
Memphis  v.  Kimhroagh,  12  Heiek.  ]33.  fiat  in  so  far  as  purely 
governmental  powers  are  concerned,  and  in  respect  to  the  general 
administration  of  the  general  law  of  the  state,  and  in  respect  to 
all  daties  which  are  essentially  pnblic,  and  not  local  and  special, 
they  are  deemed  to  be  agencies  of  the  sovereign  power,  and  not 
subject  to  be  sued  for  the  torts  of  their  agents  or  officers,  unless 
by  statute  an  action  is  given.  This  is  the  principle  on  which  the 
csseof  Featerfietd  v.Vickers  rests,  wherein  it  was  held  that  the  city 
of  Knoxville  was  not  liable  for  the  wrongful  and  tortious  conduct 
of  one  of  its  pnblic  officers.  3  Cold.  205 ;  3  Dill.  Man.  Corp., 
§§  772,  773 ;  Pollock  v.  Louisville,  26  Am.  Rep.  260 ;  Trammell 
V.  Russellville,  34  Ark.  105;  McElroy  v.  Albany,  65  Qa.  387; 
Dai^n  V.  Mobile,  31  Ala.  469 ;  Richmond  v.  Long,  17  Gratt.  375. 
However  difficult  it  may  be  in  some  cases  to  determine  whether  a 
particular  act  or  duty  falls  within  the  general  governmental  or 
public  powers  of  the  corporation,  or'  pertains  to  its  purely  local 
and  special  side,  yet,  in  the  case  under  consideration,  there  can  be 
no  doubt  but  that  the  acts  complained  of  fall  within  the  general  or 
public  functions  of  the  city  of  Knoxville.  The  preservation  of 
order,  the  maintenance  of  sobriety,  the  arrest  and  detention  of 
violators  of  the  general  law  of  the  state,  is  not  for  the  local  and 
private  benefit  of  the  corporation.  It  draws  no  private  emolument 
from  the  enforcement  of  an  ordinance  carrying  ont  the  general 
policy  of  the  state,  and,  in  tbe  exercise  of  the  powers  incident  to 
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all  these  matterE,  it  is  but  an  agency  of  the  etate  aod  ita  officers; 
in  effect,  officers  of  tlie  state.  Its  diacretiou  aa  to  tlie  character  of 
its  jail  cannot  be  controlled  hy  jndgtncrits  holding  it  liable  for  n^- 
ligcnce,  if,  in  the  opinion  of  a  jury,  it  ia  not  anfficiect'y  comnif^ 
dions  or  properly  arranged.  Neither  is  it  h'ahle  for  the  n^ligencu 
of  ita  jailer  in  detention  of  its  prisoners,  or  the  torta  of  its  officers 
in  making  arrests.  For  such  negligence  the  injured  party.must 
look  to  the  wrong-doer,  and  to  au  intolligunt  public  Bentiment,  to 
remedy  the  evils  which  too  often  characterize  the  average  city 
government.  There  was  no  error  in  the  action  of  the  circuit 
judge  of  which  plaintiff  can  cotnplain.     Judgincut  affirmed. * 

1.  Municipal  oorpoiatioiii — Injory  to  ptiaonar  by  falloir  priiDoar — lia- 
bility.—A  moiiicipal  corpontioa  la  not  lUblo  tor  par»0D«l  lojuriea  Bustaloed 
bj  one  prlaoner  at  tba  haods  of  another  confimid  in  lbs  (ame  oell  or  loom  of 
the  citj  priaon,  notwithutaoding  tUe  police  officer  irlio  arrested  tha  pUiotifT, 
tod  pnt  bim  In  priaon,  maj  baTa  been  ^nillj  of  wrong  or  negligence  In  ooo 
Bning  him  with  an  intosieated  fellow  prisoner,  who  waa  on  that  aeeoant  vio- 
lent and  dangerous.  Wilson  v.  Cit;  of  Hacon  [Qa.,  Feb.  IS,  1802),  U  N.  E. 
RepV,  710. 

2.  Town — liability  for  death  of  priaoner  by  bimliig  of  jail  through  nag- 
Ugence  of  Iti  offlcen  or  agents. — A  town  is  not  liable  for  damngen  for  the 
deaih  of  a  p^raon  cansed  bf  the  banking  of  its  jail  while  snch  ponon  waa  con- 
fiaed  therein  bj  town  antkorlty  tor  a  violation  of  its  ordlaaaceii,  tboagh  eueh 
Gr«  was  attribnlable  to  the  wioDgfuI  act  or  negligence  of  tba  offlcum  or  agents 
of  the  town.  Brown's  Admr.  v.  Town  of  Oajaodotte,  34  W.  Va.  299;  13  B.  B. 
Bep'r,  7B7. 

3.  Injnriet  rMolUng  from  niihealthy  condition  of  JaiL— The  eare  and  con. 
Irol  of  prisons  being  wiililn  the  "  polic«  power,"  a  count;  is  not  liable  for  the 
Iiilare  of  its  officers  to  keep  tha  conntf  jail  In  a  healthj  coaditioa.  Board  uf 
Corns.  T.  Boswell  (appellate  court  of  Indiana,  March  8,  1892).  SO  N.  E.  Rep'r, 
SU.  This  case  follows  the  decision  of  the  supreme  court  oftheaame  state  tn 
Wbite  V.  Brown  (Ind.),  28  N.  B.  Bep'r,  840.  To  the  same  effect  are  City  of 
Kew  Kiowa  r.  Craven,  40  Earn.  114;  3(1  Pac  Rep'r,  436;  La  Clef  v.  City  of  Con- 
Mrdia,  41  Eans.  S3S;  21  Pae.  Rep'r,  373. 

4.  IMeotiva  drainage  of  school  bnUdlng— liability  of  oity  for  damage  to 
B4Jaoent  property. — A  cit/  Is  liable  for  damages  occasioned  hj  tlie  negllgeol 
plambing  and  drainage  of  a  school  building,  whereby  water  and  filth  Is  de- 
posited in  (lie  neighboriug  cellars.  Briegel  v.  Philadelphia,  135  Penn.  St. 
Bl;19Atl.  Kep'r,  1088. 

6.  Hunlolpal  corporatlona — disUnotion  betirsen  oorporato  and  pnbUo 
dntlea  as  afiaotlnj  liability  for  wrong*  of  offloen  and  agents. — A  municipal 
corporation  is  not  generally  liable  for  ib«  wroDi;ful  set  of  an  officer,  and,  in 
the  few  cases  where  it  may  be  liable,  it  mast  be  made  to  appear  that  such 
officer  was  not  an  independent  public  officer,  and  that  the  wrong  complained 
•  Reported  In  IS  n.  W.  Bep'r,  tU;  SO'Toun.  we. 
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of  was  done  bj  ■neli  officer  wblle  in  the  legttiawte  essrciM  of  some  iatj  at  i 
enrponte  natan,  which  wu  dsTolTed  opon  him  hj  Uw,  orbf  the  directioa  a 
thH  oorpontioQ'  Caapary  v.  CItj  of  Portlaad.  190reg:.  496;  24  Pac  Rep'r,  1036 
The  general  qaesttOD  is  disctueed  In  the  cases  above  cited  and  also  in  the  fot 
loiriiig:  CurraD  t.  City  of  Boston,  8  Am.  R.  R.  &  Corp.  Rep.  130,  and  note 
Howard  ».  City  of  Worcester,  4  Am.  R,  R.  Si  Corp.  Rep.  37i);  SproM  * 
Directois  of  Poor,  etc,  of  Qreene  County  (Peoii.),  23  Atl.  Rep'r,  380. 


Blaokwkll  V.  Ihsukance  Co. 

(BupTeme  Court  at  Ohio,  Oct.  HO.  IWl  ) 


1.  FntB  mniBAircB.  Forfeitorb  bt  transfer  op  propertt.  A  pmriuoi 
in  a  policy  of  fire  InsuraDce.  to  tlie  affuci  tlint  a  sale  or  transfer  of  the  prop 
ertj  insured  shall  forfeit  the  policy,  does  not  become  operative  to  avoid  tbi 
policy,  nnless  the  entire  Interest  of  iha  assured  in  the  property  insared  la  soli 
or  tranaferred. 

2.  Trajs'sfeb  of  partial  interest  bt  taking  ih  a  Partner.  If  the  prop 
erty  insured  coasist  of  the  stock  of  goods  of  a  merchant  doing  business  alone 
the  taking  In  by  him  of  a  partner  in  ibe  business  is  not  such  a  sale  or  tranefe 
by  him  of  hia  entire  interest  in  the  property  as  will  avoid  the  policy. 

3.  RlOHT  OF  IKSURED  TO  UAINTAIK  ACTION  ON  POI-ICT  AFTER  BDCH   TRANS 

PER,  Where  the  policy  has  uol  been  assigned  or  transferred,  and  the  prop 
erty  thus  Insured  is  destroyed  or  damaged  by  fire  after  the  partnership  bai 
been  formed  and  had  assumed  the  management  of  the  buninps.'',  the  asacrei 
may  maintain  nn  action  on  the  policy  in  bis  own  name  to  recover  the  damage 
Hustained  by  him  on  account  of  the  injnry  done  to  hia  share  of  the  properly. 

ERROR  to  superior  court  of  Cinciuniiti.  Action  by  one  Dlaok 
well  on  a  fire  insurance  policy.  Judgment  for  defendaiil 
FlaiutifE  brings  error.  Reversed.  Tlie  otlier  facts  fully  appea. 
in  the  following  statemeut  by  Bradbury,  J, : 

The  plaiutifE  in  error  brought  an  action  in  the  Miperior  court  u 
Cincinnati  against  the  defendant  in  error  upon  b  policy  of  insur 
ance  issued  by  it  to  liim  upon  a  stock  of  dry  goods,  notions,  etc. 
owned  by  him  in  said  city.  The  defendant  admitted  issniug  tin 
policy  and  llic  loss  of  the  goods  by  fire,  and  set  up,  in  bar  of  a  re 
covery  for  the  loss,  tliat  the  policy  contained  a  provision  that  i 
should  become  "  null  and  void  "  if  the  property  insured  shonld  Ix 
sold  or  transferred  by  ihe  assured ;  and  averring  that,  in  violmioi 
of  tliis  condition,  after  the  policy  was  issued,  and  before  the  fire 
he  sold  and  transferred  the  goods  and  business  to  a  firm  compo^ec 
of  liiiDself  and  one  Uorman ;  and  that  at  the  time  of  the  lu^:!  tin 
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goods  were  ovned,  and  the  basinees  w&a  condncted,  by  said  firm, 
by  which  sale  and  transfer  the  pollc;  became  forfeited  and  void. 
The  plaintifE  interpoeed  a  demurrer  to  this  defense,  and,  npon  its 
beiDg  overruled,  declioed  to  plead  further,  and  Buffered  judgment 
to  be  entered  against  him.  This  judgment  was  affirmed  bj  the 
superior  court  in  general  term ;  whereupon  this  proceeding  was 
brought  to  reverse  both  jadgments. 

Joteph  IF,  ^'Z/iirra  for  plaintiff  in  error.  Jiamsey,  Jfaaiiedl 
d:  Ramsey  for  defendant  in  errror. 

BsMiBOBr,  J.  (after  statieg  the  facts).  The  record  in  this  case 
raises  two  questions,  both  of  which  must  bo  determined  in  favor 
of  the  plaintiff  in  error  to  untitle  him  to  relief :  (1)  Did  the  act  of 
the  assured,  who  before  was  a  sole  trader,  iu  receiving  a  partner, 
conetitote  a  sale  and  transfer  of  the  iusured  property,  within  the 
meaning  of  the  policy,  and  was  the  policy  thereby  rendered  voidt 
(S)  If  it  was  not  each  a  sale  as  to  render  the  policy  void,  inay  the 
plaintiff  maintain  an  action  on  the  policy  in  his  own  name  to  re- 
cover for  the  loss  i 

There  is  some  conflict  among  the  authorities  upon  the  first  qnee- 
tion.  It  is  discussed  by  May  in  hia  work  on  Insurance,  ano  by  tiie 
conrtsof  a  number  of  the  states,  notably  in  Dix  v.  Insnrancu  Co.,  23 
III.  372;  Finley  v.  Insurance  Co.,  30  Penn.  St.  311;  Insurance 
Co.  r.  Soas,  23  Ind.  179;  Insurance  Co.  v.  Kiker,  10  Mich.  219; 
Drennen  v.  Aasuraoce  Corp.,  20  Fed.  Rep'r,  657;  Malley  v.  In- 
surance Co.,  51  Conn.  223;  Scanlon  v.  Insurance  Co.,  4  Bisa.  511 ; 
Cowan  V.  Insurance  Co.,  40  Iowa,  551 ;  Hathaway  v.  Insurance 
Co.,  64  Iowa,  229;  30  N.  W.  Rep'r,  164;  Keeler  v.  Insurance 
Co.,  10  Wis.  538;  Wood  v.  Insurance  Co.,  31  Vt.  552.  Kn  ex- 
amination  of  the  cases  above  cited  will  disclose  that  the  conditions 
in  the  policies,  where  forfeiture  for  alienation  was  sustained,  were 
materially  different  front  the  one  involved  in  this  action,  except, 
perhaps,  in  the  cases  in  30  Penn.  St.  311,  and  that  in  16  Wis.  523, 
where  the  language  of  the  condition  was  very  similiar  to  that  now 
under  consideration.  In  the  other  cases  Bnstaining  the  forfeiture, 
the  condition  contained  a  provision  forfeiting  the  policy,  not 
merely  for  a  "  sale  or  transfer  "  of  the  property,  but  in  csae  of  "  a 
change  of  title"  or  the  Bale  of  "any  undivided  interest  therein  " 
(23  Ind.  179);  ini-aseof  a  "change  of  title"  (10  Mich.  379); 
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"  or  any  change  took  place  io  the  title  or  poeeesnon  "  (51  Conr 
222 ;  20  Fed.  Bep'r,  (toT) ;  and,  therefore,  they  cannot  be  rigbi 
fully  claimed  as  direct  authorities  for  the  inBnrance  companr  i 
tiie  case  at  bar.  In  the  case  in  40  Iowa,  551,  the  condition  agaim 
alienation  was  very  similar  to  those  above  quoted ;  bnt  the  sv 
prome  coart  of  Iowa  held  ''that  nothing  leas  than  a  sale  of  lli 
entire  interest  of  the  party  inBiired  wonid  defeat  the  policy. 
This  doctrine  was  maintained  hy  Drummnnd,  J.,  in  i  Bies.  Ml. 

Heretofore  this  precise  question  lias  not  l)een  before  this  courl 
and  in  the  conflict  of  anthorities  respecting  it  we  feel  at  llbert; 
to  adopt  that  rule  upon  the  subject  which  most  nearly  acconl 
with  the  policy  of  oar  decisions  and  the  presumed  intention  of  tU 
parties.  It  is  the  policy  of  tiiis  court  to  strictly  construe  tbos 
clauses  in  an  insurance  policy  which  forfeit  the  indemnity  pro 
vided  for  the  assured.  West  v.  Insurance  Co.,  27  Ohio  St.  I.  I 
this  case,  on  page  10,  Johnson,  J.,  refers  with  approval  and  ii 
the  following  language  to  the  views  on  the  subject  contained  i>i 
page  74  of  May  on  Insurance  ;  "  Exceptions  in  apolicy  siiould  b 
strictly  construed,  and  where  there  are  two  interpretations  equall 
fair,  that  which  gives  the  greater  indemnity  should  prevail."  Atii 
on  page  IJ  (27  Ohio  St.)  the  same  learned  jurist  says :  "  Stipi 
lations  in  a  contract  providing  for  disabilities  or  forfeitures  are  t 
receive,  when  the  intent  is  donbtfu),  a  strict  construction  againe 
those  for  whose  benelit  they  are  introduced."  Let  ns  recur  to  tii 
exact  words  of  forfeiture  as  they  are  set  fortli  in  the  defendant' 
answer:  "If  *  *  *  said  assured  should  sell  or  transfer  tli 
property  thereby  insured,  that  said  poUcy  should  become  null  an 
void."  It  was  competent  for  the  policy  to  provide,  espressli 
that  a  sale  of  a  part  of  the  property  or  of  an  interest  therein  shoiil 
avoid  the  policy.  This  they  did  nut  do.  The  absence  of  a  Ept 
cific  provision  to  that  efiEect,  when  it  could  have  been  so  easil 
inserted,  together  with  the  rule  before  referred  to,  thatcondilion 
which  dL'feat  a  policy  should  be  construed  strictly  against  tli 
forfeiture,  leads  us  to  hold  that  a  sale  of  the  entire  interest  of  tb 
party  insured  was  necessary  to  avoid  the  policy.  In  a  strict  leg: 
sense,  perhaps,  wherever  one  engaged  in  business  alone  takes  a  pari 
ner  into  liis  business,  or  a  firm  receives  a  new  member,  or 
member  goes  out,  the  transaction  results  in  the  formation  of 
new  concern  accompanied  by  a  sale  and  transfer  of  all  the  pr<'] 
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ertr  of  the  old  eetabliBhmeDt  to  the  new  one  ;  bnt  it  is  at  least 
doobtM  whether  this  strict  legal  result  is  cooteniplated  by  the 
bnsineBB  world  geDerallj.  That  the  parties  in  the  case  before  tis 
intended  the  policy  should  be  avoided  in  case  the  assured  received 
a  partner  into  his  busiaess  is  niicertain.  That  the  plaintiff  under- 
stood the  transaction  to  he  a  sale  of  an  andividcd  half  of  the 
property  and  business  to  Horman,  rather  than  a  sale  of  the  wliole 
of  it  to  a  firm  composed  of  himself  and  Horman,  is  quite  probable. 
It  was  competent  for  the  parties  to  provide  in  unambiguous 
terms  that,  if  the  assured  received  into  the  business,  without  the 
consent  of  the  insarer,  a  partner,  the  policy  should  become  void. 
This  was  not  done,  and  we  think  the  principles  already  announced 
require  na  to  hold  that  the  sale  and  transfer  resulting  from  the 
reception  of  a  partner  did  notavoid  the  policy.  Notwithstanding 
the  transaction,  the  plaintiff  retained  a  substantial  and  insurable 
interest  in  the  property  covered  by  the  policy,  while,  to  avoid  the 
policy  on  account  of  the  provision  against  alienation,  it  should 
have  divested  him  of  his  entire  interest. 

The  defendant  contends  that  this  constructaon  disre^rds  the 
mle  that,  in  construing  an  instrument,  effect  should  be  ^ven  to 
all  its  parts;  and  that  to  hold  that  the  plaiutiff  must  divest  him- 
self of  his  entire  interest  tu  avoid  the  policy  renders  the  provision 
against  alienation  nugatory,  because,  if  the  policy  contained  no 
such  provision,  yet  he  could  not  recover  for  a  loss  that  occurred 
after  he  had  sold  his  entire  interest,  as  in  that  event  he  Buffered 
no  injury,  and  the  contract  of  insurance  is  one  of  indemnity. 
Whether  the  construction  we  have  adopted  renders  the  provision 
against  alienation  nugatory  or  not,  or  whether  circumstances  may 
^ol  arise  under  which  it  might  be  operative,  we  do  not  deem  it 
necessary  to  inquire,  for  the  rule  thus  urged  upon  our  cousidera- 
tion  is  only  one  of  many  rules  applied  by  courts  to  ascertain 
the  meaning  of  the  words  adopted  by  parties  to  express 
their  intentions,  and  in  many  instances  it  readily  yields  to  other 
mles  of  construction,  as  we  think  it  shonld  in  the  case  now  under 
consideration. 

The  remaining  qnestiou  presents  no  difficulty.  Section  4993  of 
the  Bevised  Statutes  requires  an  action  to  be  brought  in  the  name 
of  the  real  party  in  interest.  Here  the  plaintiff  alone  is  interested 
in  the  policy  of  insnraiice  set  forth  by  him  in  hie  petition  ;  the 
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contract  it  contains  is  to  iDclemnify  him  ;  lier!aa  recover,  of  contBe, 
only  to  the  extent  he  has  been  damaged ;  but,  as  no  qneetion  ie 
before  ub  aa  to  ita  proper  measure,  it  will  not  receive  cfmsident- 
tioD. 

Jndgment  reversed.* 

Fire  iiuuraiioe — conditioD  agaliut  ohangB  of  UUa. —  Policiea  of  Imnnnct 
□Bually  provide  for  a  forteitare  in  cue  of  aay  cUaage  Id  tho  title  of  the  prop- 
ertj,  A  chnnge  reealtlng  from  the  dekcli  of  the  •■■nred,  wUerebj  the  title  is 
e«st  opoD  his  heirg,  haa  beeD  held  Dot  to  be  within  the  coaditioe.  Bicbud- 
son's  Aduir.  T.  Genuftn  Ins.  Co.,  1  Am.  B.  R.  &  Corp.  Rvp.  703  ;  PSaicr  r. 
Oerirlg,  3  Am.  R.  B.  &  Corp.  Rep.  185.  Where  the  property  insared  belongi 
to  B  partnership,  the  mere  dissolutloa  of  the  Arm  does  aot  tiffect  any  change o( 
title  which  avoids  the  policy.  Roby  v.  American  Central  Ids.  Co.,  It  Am.  R.  R. 
&  Corp.  Rep.  I6S.  So  held,  also,  of  a  chaege  of  iuier«et  of  the  pannen 
among  thamselves.  Ailemania  Fire  Ins.  Co.  t.  Peck,  3  Am.  R.  R.  A  Corp.  Rvp, 
48S.  Where  property  was  insured  In  the  name  of  "£.  3.  E.,  receiver  fo: 
Holladay  v.  Holladay,"  It  wwi  held  Chat  a  change  ot  receivers  did  not  effect  t 
change  of  title,  so  as  to  avoid  the  policy.  Thompson  v.  Phtenix  Ins,  Co., 
8  Am.  R.  R.  &  Corp.  Rep.  119, 

Where  a  policy  of  insnrancti  is  conditioned  to  be  void  in  caae  of  a  change  ol 
ownership  of  the  property  without  the  coosent  ot  the  insurer,  aod  the  Insurti 
reloiaree  the  risk  covered  thereby  iu  another  company  s  object  to  all  the  con- 
ditions of  the  policy,  the  assured  can  only  be  required  to  look  to  the  originil 
insurer  for  consent  to  such  a  change  of  ownership.  Faneuil  Halt  Ins.  Co.  v. 
Liverpool  &L.&Q.  Ins.  Co.,  163  Mass.  68  ;  2Q  N.  £.  Rep'r,  344. 


LioABB  V.  City  of  Chicago. 

(SupremeCourtot  Illinois,  Oct.  31,1881.1 


MCNICIPAl     CORPORATION  H.        EUINBNT     DOMAHf.        TWO     OBDINAKCE 

a  AS  ONE.  Where  a  city  council  on  the  same  day  passes  two  ordi- 
nances, the  one  providing  for  widening  a  certain  itretit,  and  the  other  gran tiag 
a  railroad  eooipany  a  right  of  way  on  the  street  as  widened,  and  reqairiog  it  t( 
pay  the  eipense  of  condemning  the  land  necessary  for  widening  the  street,  ai 
provided  for  in  the  other  ordinance,  the  two  ordinances  will  be  treated  as  il 
they  wera  a  single  ordinance. 

2.  Power  to  widen  street  itor  benefit  of  railroad  cwmpaht.  i 
city  council  has  no  power  to  condemn  land  for  widening  a  street  forthnesprew 
porpoee  of  giving  a  railroad  company  the  nee  of  a  portion  of  the  street  In  eucl 
a  manner  as  to  eiclade  all  other  travel  therefrom. 

3.  Power  of  citt  to  fill  up  and  dbstrot  a  NAvraABLE  wateb-wai, 
A  street  cannot,  by  coDdemnatioo  proceedings,  be  so  laid  out  across  a  navi- 
gable water-way  as  to  destroy  the  water-wny. 

•Beported  In  !»N.  E.  BepV,  Zn. 
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4.  Th0  Bevliwd  8utnt«e  of  HUdoIs  1874,  cliaplw  94,  uUol*  5,  Metton  1, 
claooe  81,  which  kuthoriiM  dtiM  "  to  oooatmot  uid  k«ep  In  rapidr  euialB  and 
ilipa  for  the  &ccoiuiaadktion  of  commeiea,"  doM  not  giro  th«m  potru'  to  fill  ap 

APPEAL  from  Superior  Conrt,  Ck>ok  county,  John  P.  Alt- 
gelt,  judge.  This  is  a  petition  hj  the  tatj  of  Chicago  to 
eondumn  land  nnder  two  city  ordinances.  The  condeamation  waa 
ordered  as  prayed  for.  George  A.  Ligare,  one  of  the  owners  of 
land  sought  to  be  taken,  appeals.     Kerersed. 

The  first  ordinance  provides  as  follows :  "  §  1.  That,  in  coa- 
sideration  of  the  agreements  hereinafter  contained,  the  right  ia 
hereby  granted  to  the  Chicago,  Madison  and  Northern  Railroad 
Company,  its  lessees,  snccessors  and  asBignSjtoconstmct,  maintain 
and  opomte  a  railroad  with  two  or  more  main  tracks  and  necessary 
side  or  connecting  tracks,  tarn-onts,  switches  and  appurtenances, 
over  such  lands  as  it  now  has,  or  may  hereafter  in  any  manner 
acquire,  the  right  to  lay  tracks  upon,  and  over,  across  or  along  all 
intervening  streets,  alleys  and  pnblic  grounds  along  and  upon  the 
following  route.  *  *  *  §  5.  Whereas,  an  ordinaDce  has  been 
introduced  and  is  now  pending  in  the  city  council  for  the  widen 
ing  of  Archer  avenue,  between  Bnshnell  street  and  Sanger  street 
by  appropriating  therefor  the  laud  on  the  Bonth  side  of  said  ave- 
nue, lying  north  of  the  followingdescribed  line,  to-wit;  •  *  • 
Now,  in  case  said  ordinance  shall  go  into  effect  and  said  avenue  is 
widened,  pemiissiou  and  authority  are  hereby  granted  to  the  Chi- 
cago, Madison  and  Northern  Kailroad  Company,  its  lessees,  succes- 
aors  and  assigDB,  to  lay  down,  maintmn  and  operate  four  railroad 
tracks,  and  to  the  Chicago  and  Alton  Railroad  Coinpany, 
its  lessees,  succeeesors  and  assigns,  to  lay  down,  maintain 
and  operate  two  railroad  tracks,  on  that  [K>rtion  of  Archer 
avenue,  when  widened  as  aforesaid,  lying  between  the  two 
following  lines,  to-wit:  One  line  north  of,  and  nearly  par- 
allel to,  and  seventy  (70)  feet  distant  from,  the  south  line 
of  widened  Archer  avenne,  as  said  land  is  above  described; 
the  other  line  north  of,  and  nearly  parallel  to,  the  said  desc-ribed 
line,  and  one  hundred  and  sixty  (160)  feet  distant  therefrom. 
The  permission  and  authority  granted  in  this  section  are  upon  the 
condition,  however,  that  no  steam  railroad  track  shall  be  laid  down 
ormaintained  on  said  Archer  avenue,  between  Bushnell  street  and 
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Sanger  otreet,  except  between  the  two  lines  last  above  described ; 
and  upon  the  further  condition  that  the  cost  and  expense  of  pro- 
caring  the  land  necessarv  for  the  widening  of  Archer  avenue  as 
aforesaid,  and  all  damages  occasioned  thereby,  and  the  cost  of 
grading  and  paving  the  same,  and  also  eo  much  of  the  said  street 
adjoining  it  on  the  north  ae  shall  be  occnpied  by  the  tracks  of  the 
Chicago,  Madison  and  Northern  Railroad  Company  and  the  tracks 
of  the  Chicago  and  Alton  Railroad  Company,  shall  be  paid  forbj 
the  Chicago,  Madison  and  Northern  Railroad  Company,  and  a 
special  assesEment  for  the  aforesaid  cost  and  expense  may  be  levied 
solely  on  the  property  of  said  railroad  company.  And  the  said 
Chicago,  Madison  and  Northern  Railroad  Company  shall  bnild,at 
its  own  expense,  in  conformity  to  plans  to  be  approved  by  the 
commissioner  of  public  works,  along  the  south  side  of  its  roadway, 
the  entire  length  of  Archer  avenue,  which  it  shall  traverse,  a  sab- 
stantial  brick  or  stone  wall,  twelve  feet  in  height,  with  stone  co- 
ping, which  said  company  sliall  keep  in  good  condition  and  re- 
pair, and  shall  also  construct  a  sidewalk  along  the  south  side  of 
said  wall  whenever  the  same  shall  be  ordered  by  the  municipal 
anthorities  of  said  city.  §  d.  The  rights  and  privileges  lierebj 
granted  to  the  several  railroad  companies  herein  named  in  Archer 
avenue  are  subject  to  the  rights  and  privileges  therein  of  the  Ciii- 
cago  City  Railroad  Company,  and  permission  and  authority  are 
berebj"  granted,  upon  the  cnmpletion  of  the  widening  of  Archer 
avenue,  as  aforesaid,  to  the  said  Chicago  City  Railroad  Company, 
if  it  elects  so  to  do,  to  remove  their  tracks  from  their  present  lo- 
cation in  that  portion  of  Archer  avenue  ao  to  be  widened,  and  to 
relay  them  upon  the  south  eevetity  feet  of  Archer  avenne,  as 
widened  ;  provided,  however,  that  said  removal  shall  not  be  made 
until  a  permit  tiierefor  shall  be  obtained,  and  the  proposed  loca- 
tion of  said  tracks  on  said  seventy  feet  has  been  approved  by  the 
commissioner  of  public  works,  and  said  tracks  shall  be  relaid  fub- 
ject  to  the  approval  of  the  said  commissioner.  Suchremovalahall 
be  a  waiver  and  abandonment  of  the  rights  of  said  Chicago  City 
Railway  Company  as  to  the  portion  of  Archer  avenue  from  which 
said  tracks  arc  removed.  §  7.  All  that  portion  of  Ogdenslij) 
lying  south  of  the  uortb  line  of  Archer  avenue,  as  the  same 
shall  be  widened  as  recited  in  section  5,  shall  be  permanently 
filled  with    utb,  and  the  cost  of  the  said  improvement  shall 


idbyCoOglC 


Lioabe  v.  Gut  of  Chicago.  ]79 

be   pEud    by    the    Chicago,    Madison   and    Nortbem  BaUroad 
Company.    *     »    •    " 

The  second,  of  said  ordinances  is  as  follows:  "§  1.  That 
the  portion  of  Archer  avenue,  lying  between  a  point  on  the 
Bouth  line  of  Biud  avenue  one  handred  feet  east  of  the  east  line  of 
Ba«hnell  street  and  the  easterly  line  of  Sanger  street,  be,  and  the 
same  ia  hereby,  ordra^  widened,  as  follows,  viz. ;  By  taking  or 
appropriating  therefor  the  land  on  the  Bonth  side  of  said  avenne 
lying  north  of  the  following  described  line.  *  *  *  §  2.  Any 
legal  proceedinfiTS  neceesary  to  accomplish  the  widening  of 
Archer  avenne  as  aforesaid  are  heroby  authorized,  and  the  connset 
to  the  corporation  is  hereby  directed  to  file  a  petition  in  a  coart 
of  competent  jurisdiction  in  Cook  connty.  111.,  in  the  name  of 
tlie  city  of  Chicago,  praying  that  '  the  jnet  compensation  to  be 
made  for  private  property  to  be  taken  or  damaged  for  said  Im- 
provements  or  pnrpose  specified  In  this  ordinance  shall  be  as- 
certained by  a  jury ;  and  to  file  a  supplemental  petition  in  ac- 
cordance with  the  proviaiooB  of  section  53  of  article  9  of  an  act 
of  the  general  assembly  of  the  state  of  Illinois  entitled  '  An  act  to 
provide  for  the  incorporation  of  cities  and  villages.'  §  3.  The 
improvement  hereby  ordered  shall  be  made  and  the  cost  thereof 
paid  for  by  a  special  aseeesment  to  be  levied  upon  the  property 
benefited  therebj,  to  the  amonnt  that  the  same  may  be  legally 
asseseed  therefor,  and  the  remainder  of  such  cost  to  he  paid  by 
general  taxation  in  accordance  with  article  9  aforesaid." 

C.  C.  Bonnetf  and  S.  S.  Thompson  for  appellant  E.  M.  Oary 
for  appellee. 

ScHOLPiELD,  C.  J.  It  is,  to  onr  minds,  clear  that  both  ordi- 
nances before  us  in  thia  case  are  but  parts  of  a  single  and  entire 
Scheme.  They  were  adopted  on  the  same  day,  and  the  former 
expressly  refers  to,  and  is  by  its  terms  dependent  upon,  the  adop- 
tion and  enforcement  of  the  latter  ;  and  it  requires  that  the  entire 
cost  and  expense  of  enforcing  both  ordinaoces,  and  all  damages 
which  may  be  adjudged  against  the  city  by  reason  of  their  being 
adopted  and  enforced,  shall  be  piud  by  the  railroad  company. 
Koreover,  the  attempt  to  widen  Archer  avenne  for  the  limited 
distance,  and  in  the  pecaliar  manner,  described  iu  the  second  or- 
dinance is  manifestly  to  meet  a  local  want  in  that  respect ;  and 
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tlie  first  ordinance  concluBively  shows  that  tliat  local  want  is 
space  for  laying  down  additional  railroad  tracks,  and  nothing  else. 
It  is  also  of  some  significance,  as  confirmatory  of  tliis  view,  that 
the  petition  for  condemnation  alleges  that  the  aecoud  ordinance 
coutemplatee  the  olosiug  and  filling  np  of  Ogden  slip,  and  that 
can  only  be  npon  tbeassnmptioa  that  the  first  ordinance  is  supple- 
mental to  the  second ;  tor  Ogden  slip  is  not  mentioned  or  referred 
to,  directly  or  indirectly,  in  the  second  ordinance.  The  case  mnet, 
then,  be  treated  precisely  the  same  as  if  both  ordinances  Iiadbcen 
embodied  in  one ;  and  we  shall,  therefore,  treat  them  as  a  single 
ordinance,  for  widening  a  street  in  the  manner  proposed,  at  tlie 
same  time  giving  the  use  of  all  of  the  old  street,  at  the  place 
where  the  street  is  widened,  and  a  part  of  the  new  street  added  by 
the  widening,  exclnsively  to  steam  railroad  companies  for  laying 
and  operating  their  tracks,  and  also  for  closing  and  filling  np  a 
pnblic  watei^way.  Archer  avenue  ia  sixty  feet  wide.  One  steam 
railroad  track  is  now  laid  on  it,  and  operated  by  the  Chicago  and 
Alton  Railroad  Company.  The  ordinance  adds,  at  the  point  un- 
der consideration,  one  hundred  teet  to  the  street,  and  takes  thirty 
feet  of  that  and  adds  it  to  the  sixty  feet,  making  ninety  feet ;  and 
npon  this  anthorizes  the  Chicago  and  Alton  Railroad  Company  to 
lay  and  operate  two  additional  tracks,  and  the  Chicago,  Madison 
and  Northern  Bailroad  Company  to  lay  and  operate  four  tracks — 
making,  in  all,  seven  tracks  to  be  laid  and  operated  by  steam- 
engines  within  this  ninety  feet,  or  one  track  for  every  twelve  and 
six-eevontbe  feet ;  and  then  requires  that  the  part  thus  to  be  nsed 
shall  be  cnt  off  from  the  remaining  seventy  feet  of  the  street  to  be 
added,  by  a  stone  or  brick  wall  twelve  feet  in  height.  The  space 
to  be  occupied  by  the  railroad  tracks  has  also  a  line  for  street-cars, 
operated  within  it,  but  permission  is  given  to  remove  that  to  the 
seventy  feet  sooth  of  the  wall. 

We  shall  take  no  time  to  demonstrate  that  the  sixty  feet  of  old 
street  and  the  thirty  feet  of  new  street,  thns  to  be  occnpied  by 
seven  steam  railroad  tracks,  are  exclusively  devoted  by  the  ordi- 
nance to  the  use  of  railroad  companies.  Hemmed  in  by  the  wall  on 
the  one  side,  and  by  the  buildings  or  inclosnree  on  private  property 
on  the  other,  no  rational  being  would,  at  the  risk  of  the  inevitable 
dangers  from  passing  engines  and  cars,  use  that  part  of  the  street 
as  a  common  highway,  unless  mider  stress  of  most  extraordinary 
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drcQ instances.  It  is  not  material  that  the  public  are  not,  by  the 
words  of  the  ordinance,  forbidden  tlio  nse  of  this  part  of  the  street. 
The  effect  of  the  grant  is  inevitably  an  excloBioo  of  all  but  these 
railroads  from  its  use,  and  the  law  deals  with  results,  and  not  with 
mere  forms,  in  sach  matters.  Undoubtedly  it  has  been  held,  in 
many  cases  in  this  court,  that  it  ia  a  legitimate  ose  of  a  street  to 
allow  a  steam  railroad  track  to  be  laid  and  operated  upon  it  wlien 
there  is  legislative  authority  therefor ;  but  it  lias  never  heen  held 
that,  uuder  legislative  authority  merely  authorizing  tracks  to  be 
laid  in  streets,  it  is  competent  for  a  municipality  to  grant  the  ex- 
clusive use  of  a  street  to  a  railroad  company. 

The  leading  case  on  this  question  ia  Moses  v.  Railroad  Co.,  21 
IIL  516.  It  was  there  sought  to  enjoin  the  laying  of  a  railroad 
track  in  a  street ;  and  it  was  held  that  it  was  admissible  for  a 
common  council,  invested  with  legislative  authority  to  that  end, 
to  authorize  a  railroad  track  to  be  laid  in  the  street,  because  streets 
are  for  no  excludve  mode  of  passage  of  peraons  and  property,  and, 
therefore,  all  modes  may  be  tolerated.  The  gist  of  the  reasoning 
is  in  the  following  sentence  from  the  opinion  of  the  court :  "  A 
street  is  made  for  the  passage  of  peraona  and  property,  and  the  law 
cannot  define  what  exclusive  mearis  of  transportation  and  passage 
shall  be  used."  In  Stack  v.  City  of  East  St.  Louis,  86  III.  377, 
action  was  brought  against  the  city  for  permitting  a  railroad  com- 
pany to  obstruct  a  street  by  a  necessary  embankment  made  for 
its  track  in  approaching  a  bridge,  and  the  action  was  maintained 
upon  the  ground,  in  part,  that  a  railroad  company  cannot  be  al- 
lowed to  exclude  other  uses  of  the  street.  And  it  was,  among 
other  things,  said  in  the  opinion :  "  It  has,  however,  been  held 
that  a  city  or  village  may  aaChorize  the  laying  of  railroad  tracks 
in  their  streets;  that  such  a  nse  is  not  inconsistent  with  the  trust 
for  which  they  are  held  by  the  city.  But,  in  thus  permitting 
them  to  be  used,  the  city  has  no  right  to  so  obstruct  the  street  as 
to  deprive  the  public  and  adjacent  property -holders  of  tlieir  use 
as  streets.  Tbe  primary  object  ia  for  ordinary  passage  and  travel, 
and  the  pnblic  and  individuals  cannot  be  rightfully  deprived  of 
snch  use."  To  like  eSect,  also,  is  Canal  Co.  v.  Garrity,  115  III. 
165 ;  3  N.  E.  Rep'r,  448 ;  City  of  Olney  v.  Wharf,  115  lil.  528 ; 
5  N.  E.  Rep'r,  366.  And  so  it  has  been  held,  in  Missouri,  it  ia  ' 
not  competent  for  a  city  to  authorize  such  use  of  a  street,  dedi- 
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cated  aa  a  street,  ae  will  destroy  it  as  a  thoroughfare  for  the  pub- 
lic Dnbach  v.  Railroad  Co.,  89  Mo.  486 ;  1  S.  W.  Rep'r,  S6. 
See,  also,  Railway  Co.  v.  City  of  Loniaville,  8  Bush,  419, 

It  is  so  familiar  that  we  need  not  stop  to  demonstrate  it,  tliat 
cities,  villages  and  towns  are  only  emjiowered  to  lay  oat,  open  and 
improve  streets  for  snch  pnbiic  nse,  and  that  persons  and  property 
within  the  mniiicipality  may  be  legitimately  assessed  or  taxed  for 
payment  therefor,  and  that  persons  and  property  within  a  mnnici- 
pality  cannot  be  legitimately  assessed  or  taxed  for  the  right  of 
way,  or  making  or  improving  of  a  road  for  a  railroad  compdoy 
alon&  This  being  conceded,  anthority  will  in  vain  be  sought  for 
a  mnnidpality  to  devote  a  street  which  has  l>een  improved  and 
maintained  by  municipal  expense  to  an  exclasive  nae  for  which  it 
has  no  authority  to  lay  out,  open  or  improve  it,  We  do  not 
deny  that  the  city  has  power  to  widen  streets  generally,  and  that 
when  it  has  nndertaken  to  do  eo  the  motives  that  may  have 
actnated  those  in  authority  are  not  the  subject  of  judicial  investi- 
gation, but  the  purpose  for  which  a  thing  is  done  is  very  difFerent 
from  the  motives  which  may  have  actuated  those  by  whom  it  is 
done,  and  is,  in  the  present  instance,  a  legitimate  subject  of  ju- 
dicial investigation,  for  the  right  to  exercise  the  power  of  eminent 
domain  is  in  all  cases  limited  by  the  purpose  for  which  it  shall  be 
exercised.  Thua  private  property  may  be  condemned  for  public 
nse,  but  it  may  be  shown  that  the  use  in  fact  is  not  public,  but 
private.  Raih^ad  Co.  v.  Wiltse,  116  111.  454  ;  6  N.  E.  Rep'r, 
49 ;  Sholl  v.  Coal  Co.,  118  III.  427 ;  10  N.  E.  Kep'r,  199. 

Statutes  conferring  power  to  exercise  the  right  of  eminent  do- 
main are  to  be  construed  strictly.  Unless  both  the  letter  and 
spirit  of  the  statute  relied  upon  clearly  confer  the  claimed  power, 
it  cannot  be  exercised.  City  of  East  St.  Louis  v.  St.  John,  47 
111.  403 ;  Railroad  Co.  v.  Wiltse,  and  Sholl  v.  Coal  Co.,  supra. 
It  is  not  a  question  whether  the  person  or  corporation  seeking  to 
exercise  it  might  not  do  so  with  as  great  safety  to  persons  acid 
property  as  any  other  person  or  corporation,  or  whether  it  wonid 
work  out  an  equitable  result  to  allow  a  particular  person  or  cot- 
poratioQ  to  exercise  it  in  a  given  case.  Tlie  qnestion  ia  purely 
one  of  legal  power.  That  person  or  corporation  wliich  the  statnt* 
says  may  exercise  it  for  a  stated  purpose  may  exercise  it  for  that 
purpose,  but  for  no  other  purpose,  and  no  other  person  or  corpo- 
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ntion  not  thns  anthtxized  can  exerciBe  it  for  that  parpoee.  And 
BO  we  held  in  Railway  Co.  v.  Gait,  133  111.  657;  23  N.  E.  RepV, 
425,  and  24  N.  E.  Bep'r,  674,  that  a  railroad  company,  under 
aatbority  to  condemn  property  for  its  ri^t  of  way,  (snnot  con- 
demn property  for  a  street  of  a  city ;  and,  obvioufity,  if  tbis  be 
tnie,  tlie  rererse  must  alao  be  true.  A  city  cannot,  under  antbor- 
ity  to  condemn  property  for  etreete,  condemn  property  for  a  rail- 
road track,  for  tbe  principle  muat  be  the  same.  But  may  tbe  city 
here  do  indirectly  — by  mere  change  in  tbe  form  — that  wliicb  it 
cannot  do  directly!  Although  the  city  may  not  condemn  prop, 
erty  for  tbe  use  of  the  railroad  company,  yet,  inasmnch  as  it  may 
allow  railroad  tracks  to  bo  laid  in  ita  streets,  may  it  not  first  con- 
demn property  for  itaelf,  and  then  afterward  allow  tbe  railroad 
tracks  to  be  laid  npon  it  to  the  extent  of  excluding  all  other  uses  i 
But  we  have  seen  that,  under  the  power  merely  to  authorize  rail- 
roftd  tracks  to  be  laid  in  streets,  a  city  has  no  right  to  authorize 
nilroad  tracks  to  be  laid  npon  streets  so  as  to  exclude  tb  othw 
public  uses  of  tbe  street,  so  long  as  it  shall  remain  apablic  srreet; 
and  here  it  is  shown  that  the  condemnation  is  for  t)ie  express  pur- 
pose of  enabling  the  city  to  give  a  part  of  the  old  street  and 
thirty  feet  of  additional  space  to  tbe  exclusive  use  and  occupation 
of  railroad  companies.  The  substance  is  not  to  be  lost  sight  of 
throngh  any  mere  jugglery  in  the  nse  of  words.  This  proceed- 
ing is,  in  fact,  not  for  the  city,  but  for  the  railroad  companies. 
Condemning  for  the  railroad  companies,  and  condemuing  for  the 
city  (o  then  give  to  the  railroad  companies,  are,  in  legal  effect, 
and  to  far  as  concerns  this  case,  precisely  the  same  thing. 

We  also  fail  to  find  any  authority  in  the  law  to  condemn  and 
fill  up  Ogden  slip.  The  evidence  is  mncb  lees  satisfactory  as  to 
what  this  slip  is  than  it  should  have  been.  There  is  enough, 
however,  to  show  that  it  is  a  navigable  water-way,  connected  with 
the  south  branch  of  Chicago  river,  and  appurtenant  to  appellant's 
lots.  A  map  in  evidence  shows  its  location,  and  it  was  spoken  of 
by  witnesses,  without  objection,  as  appurtenant  to  these  lots  and 
as  a  water-way.  Thus  G-eorge  If.  Bogne  said  he  had  examined 
appellant's  lots  fronting  on  Ogden  slip ;  considered  it  as  having  a 
dock  frontage.  Edward  Campbell  said  that  be  was  familiar  with 
Ogden  alip.  "Travel  has  never  been  obstructed  by  vessels, 
heavily  laden,  getting  stuck  there  in  the  slip,  mostly  in  the  snm- 
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mer*  tiiiie,  Teeeels  Uden  with  coaL  The  slip  was  ased  bat  little 
laet  summer;  moBtlj  hj  canal-boata  for  the  etone-yard.  Larger 
reaeeU  have  not  need  the  slip  lately.**  Edward  0.  Haling  aud 
that  appellaDt'a  property  baa  a  water  front,  and  conld  re- 
ceive from  slips.  "  The  closing  up  the  slip  " — i.  e.,  Ogden  slip — 
"  would  shut  ofEall  water  front."  There  are  other  references  in 
the  testimony  of  the  witnessos  of  like  character,  bnt  thee^  we 
think,  are  Bufficient.  The  right  of  navigation  and  the  right  of 
LTOBsing  the  watei^way  are  equal.  Both  are  to  be  exercised,  and 
the  rights  of  each  are  to  be  guarded.  Illinois  Packet  Oo.  v.  Pe. 
oria  Bridge  Assn. ,  38  111.  467.  When  a  franchise  is  granted  to  con- 
struct ways  in  streets  across  a  water-way,  there  is  no  implied  right 
to  destroy  the  water-way,  but  it  must  be  so  bridged  that  its  use 
will  not  be  nnnecessarily  impaired.  Elliott  Eoads  &  8t.,  p.  82  et 
seg.  If  it  be  conceded  that  the  state  may  aathorize  the  taking  or 
destruction  of  a  water-way,  it  derolvoe  on  those  who  claim  that 
the  state  has  done  so  to  show  it ',  and,  since  that  is  not  done  by 
simply  showing  power  to  lay  ont,  open  and  improve  streets 
across  water-ways,  no  such  power  is  here  shown.  Power  is  given 
the  city  by  the  thirty-first  clause  of  section  1,  article  5,  chapter 
24,  Bevised  Statutes  1874,  page  2IS,  "to  oonstmct  and  keep  in 
repair  canals  and  slips  for  the  accommodation  of  commerce." 
But  we  have  found  no  power  granted  to  the  city  to  close  them 
and  fill  them  up.  We  think,  counting,  as  we  do,  the  two  oidi 
nances  as  one,  the  condemnation  adjudged  is  for  a  purpose  nnaa- 
thorized  by  law ;  and  the  court  erred  in  admitting  the  orditiancea 
in  evidence,  and  in  rendering  jadgment  as  it  did.  The  judgment 
is  reversed.* 

Bmlnsnt  domain  —  the  statatory  mthorltT-  —  pnrpoca  of  tha  taking.—  Tlw 
gmit  of  aatliorit^  lo  oandumQ  prirate  property  lor  pabUo  use,  like  all 
grants  bj  tlie  gofernmeDt,  ia  to  be  Rtrictlj  oanatnied.  (}raj  T.  Iiirarpool  A 
Bar;  K.  Co.,  0  Bear.  SSI,  Martin  v.  Itushioa,  43  Ala.  380;  Spaflotd  v.  B.  & 
B.  R.  Co.,  WMe.  36;  Benne^'aCaM,  S  Bland.  Oil.  (Md.)99;  Lear.  JohnwMi 
9  Irad.  Law.  lO;  Belknap  r.  Belkoap,  2  Joliiu.  Ch.  488;  Wataoa  v.  Aoquack- 
naek  Water  Co.,  86  N.  J.  Law,  106;  Reynolds  t.  Spe»n,  1  Stew.  84;  AJabanu 
areat  Soathera  R.  Co.  r.  Gilbert,  71  Qa.  501;  Chicago,  etc,  B.  Co.  t.  mitat, 
lie  111.  449,  Belcher  Sugar  Refining  Co.  v.  St.  Loala  Qntln  Elevator  Ca,  8i 
Mo.  131;  Cos  T.  TiftoQ,  18  Mo,  App.  400;  Jersey  (Sty  v.  Centnd  R.  Co.,  40  S. 
J.  Bq.  417;  Ceotral  R.  Oo,  v.  Hodson  Terminal  Co.,  46  N.  J.  I«w,  38t; 
Ulaml  Coal  Ce.  v.  Wigtoo,  10  Ohio  St.  SOO;  nttabargh,  etc,  R.  Co.  v.   Bru«s. 

•Beponed  la  n  H.  E.  B^'r,  «H 
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103  Peno.  BL  2B;  ffimpson  v.  Bontli  StaAbidahln  Wfttar<Wotlu  Co.,  U  L.  J. 
Eq.  880. 

Ths  poTpoM  for  which  prop«rt7  Is  soogbt  to  be  ooiidaiiui«d,  ia  utf  putie- 
nlir  ewe,  niust,  therefore,  not  011I7  be  for  %  pablie  nee,  bat  most  be  deulj 
witblo  tbe  etatate  under  which  the  proceedings  nre  bed.  Chicago  ft  N.  W. 
B.  Co.  V.  Uklt,  1  Am.  O.  R.  ft  Corp.  Bep.  S6S,  and  csmb  cited  In  note. 

ForacitjtoooDdeninlaudomenstblT  for  a  etreel,  bnt  really  to  be  occupied  bj 
inilroad  oompaof,  la  a  manilv.  abase  and  perTerrioaof  theitatuiorjautliot. 
iij  to  take  land  for  pablie  atreeti  and  UgbwaTa. 

Tbe  followiDg-  eases  In  these  repoTta  are  In  point  npon  the  qoevtton  whether 
a  pirtieulaT  pnrpoaa  or  coDdemnation  is  wltbln  tlie  Btatatorr  anthorltjr  intended 
to  be  exercised :  Chicago  &  N.  W.  R,  Co.  v.  Gall,  1  Am.  R.  R  4  Corp.  Bap.  365; 
Id  re  Barre  Water  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  186,  Thomae  ft  Bonaton  BL 
Co  T.  Sinum,  S  Am.  R.  R.  ft  Corp.  Rep.  SSSi  Wisootula  CeBlnl  B.  On.  T. 
Eneale,  4  Am.  B.  B.  ft  CoEp.  Bip.  Ua 


UoQniQAii  y.  Delawabb,  L.&  W.TL  Oo. 

fOourt  of  Appeato  o(  Heir  Tatk,  Deo.  1.  UtU 

Bailkoaii  coufaitibb.  Aooidbnt  cases.  Phtbioai.  xrAKOiATiov  of 
PLiiKTiFT.  Courts  liave  no  power  to  eompel  one  who  ines  for  personal  in. 
juies  to  Buhmlt  his  person  to  examination  In  adrance  of  the  trial,  at  tlie  in- 
staooe  of  the  adreise  party, 

APPEAL  from  the  Bnpreme  court,  general  term,  fourth  depart 
ment.  Action  b;  Michael  McQaigan  agftiiiFt  the  Delaware, 
Lackawanna  and  Western  Railroad  CompaDr.  Defendant  appeals 
from  an  order  refnsing  to  compel  plaiutiS  to  snbmit  to  a  phjdcal 
ciaminstioD.     Affirmed. 

Louis  MarehaU  for  appellant.  Andrno  Mamiiton  iat 
respondent. 

Andbews,  J.  The  sole  qnestion  presented  by  this  record  is 
whether  the  sopreme  court  haa  power,  in  advance  of  the  trial  of 
an  action  for  a  personal  and  physical  fnjnry,  to  compel  the  plain< 
tiS,  OD  an  application  made  in  behalf  of  the  defendant,  to  sabmit 
to  a  surgical  exatnination  of  his  person  b;  surgeons  appointed  by 
the  court,  with  a  view  ot  enabhng  them  to  testify  on  the  trial  as 
to  tbe  existence  and  extent  ot  tbe  alleged  injnry.  The  question 
is  Dot  new  in  tbe  conrta,  although,  so  far  as  we  know,  it  was  first 
presented  in  1868,  before  a  jadgeof  the  New  Yorksuperioi  court 
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at  Bpecial  term,  in  the  case  of  Wal&h  v.  Shj^to,  52  How.  Pr.  334, 
who  affirmed  the  existence  of  the  power.  The  contrary  ws«  held 
by  the  general  term  of  the  third  department  in  Koberts  v.  Kail- 
road  Oo.,  29  Hun,  151.  In  1877,  the  snpreme  court  of  Iowa,  in 
the  case  of  Schroeder  v.  Railway  Co.,  47  Iowa,  375,  sustained  the 
«  doctrine  that  the  court  had  an  inherent  jurisdiction  to  grant  a 
compulsory  order  that  the  plaintiff  submit  to  such  examinatioQ, 
and  this  decision  has  been  followed  by  the  courts  of  several  of  the 
western  and  southern  states,  and  in  others  the  power  has  beend^ 
nied.  The  same  qnestioo  was  considered  in  the  United  States  sn- 
preme court  in  the  recent  case  of  Railway  Co.  v.  Botaford,  141  U. 
S.  250;  11  Sup.  Ot.  Bep'r,  1000,  decided  in  May,  1891,  and  the 
court  (two  judges  dissenting)  decided  adversely  to  the  claim  that 
the  court  had  power  to  compel  snch  ezamination.  The  opinioiu 
of  the  several  courts  which  have  passed  upon  the  question  pre- 
sent very  fully  the  considerations  bearing  upoo  it.  We  concur  in 
the  view  taken  by  the  supreme  court  of  the  state  and  the  sapreme 
court  of  the  United  States,  and  we  can  add  very  little  to  the  fnll 
discussion  to  be  found  in  the  opinions  of  those  courts.  The  pow- 
ers of  courts  are  either  statutory  or  those  which  appertain  to  them 
by  force  of  the  common  law,  or  they  are  partly  statutory  and 
partly  derived  from  immemorial  usage,  which  latter  constitatee 
their  inherent  jurisdiction.  They  are  organized  for  the  protection 
of  public  and  private  riglits  and  the  enforcement  of  remedies. 
Preflnmptively,  therefore,  whatever  judicial  procedure  la  essentittl 
to  enable  courts  to  exercise  their  function  is  authorized.  The 
maxim  that  there  is  no  right  withont  a  remedy  justified  the  courts, 
in  the  earlier  periods  of  the  common  law,  in  inventing  writs  and 
modes  of  procedure  adapted  to  present  for  adjudication  in  proper 
form  every  question  of  judicial  cognizance.  The  powers  and 
jurisdiction  of  the  courts  of  common  law  and  chancery  in  England 
are  to  be  found  in  the  Englisli  statutes,  and  in  the  rales,  prece- 
dents, decigions  and  procedure  of  the  courts.  The  power  which 
the  courts  actually  exercised,  supplemented  by  statutory  powere, 
constitutes  in  a  general  sense  their  jurisdiction.  Upon  the  organ- 
ization here  of  the  federal  and  state  governments,  courts  were 
constituted,  and  in  this  state  they  succeeded  to  the  powers  there- 
tofore exercised  by  the  courts  of  law  and  chancery  in  England, » 
far  as  they  were  applicable  to  our  situation.     It  is  a  significant 
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fact  that  not  ft  trace  can  befoand  in  the  decisionH  of  the  common- 
law  courts  of  England,  either  before  or  since  the  Revolution,  of 
the  exercise  of  a  power  to  compel  a  party  to  a  personal  action  to 
snbmit  his  person  to  examination  at  the  instance  of  the  other  party. 
If  the  power  existed,  it  is  difflcnlt  to  suppose  that  it  would  not 
have  been  frequently  invoked.  Actions  for  assault  and  battery, 
for  injnries  arising  from  negligence,  and  getierally  for  personal 
torts,  were  among  the  most  common  known  to  the  law,  and  yet, 
so  far  aa  we  can  discover,  in  no  case  was  it  sopposed  or  claimed 
that  the  court  was  armed  with  this  jurisdiction.  The  non-excr- 
<:i»e  of  a  power  is  not  conclusive  against  its  existence,  but  it  is  in 
conceivable  that,  if  the  power  in  q^uestion  existed,  it  should  have 
been  unused  for  centuries,  and  never  have  been  called  into  activ- 
ity. Ib  two  cases  cited  by  iTnstice  G-ray  in  his  opinion  in  Railway 
Co.  V.  Botsford,  anpra,  the  court  of  common  bench  in  England 
refused  an  order  for  the  inspection  of  a  building,  on  the  applica- 
tion of  the  plaintiff  in  an  action  for  work  and  labor  performed  by 
birn  thereon,  on  the  ground  of  want  of  power.  Newham  v.  Tate, 
1  Am.  244 ;  Tarquand  v.  Strand  Union,  8  Dow.  201. 

These  cases  tend  to  negative  the  existence  of  the  power  in  the 
English  courts,  claimed  for  our  courts  in  the  case  at  bar.  The 
only  authority  in  the  English  common-law  courts  in  any  degree 
aiiali)gnu4  is  found  in  the  power  which  the  courts  of  England  have 
occasionally,  thongh  rarely,  exercised  —  to  issno,  on  the  applica- 
tion of  apparent  heirs,  the  writ  de  venire  inspieiendo,  to  compel 
a  widow  claiming  to  be  with  child  by  her  deceased  husband  to 
snbmit  her  person  to  examination.  The  practice  in  England  is 
mi  generis,  and  has  never  been  adopted  here.  It  may  have 
originated  in  the  peculiar  favor  shown  to  heirs  by  the  law  of 
England,  but,  whatever  its  origin,  it  seems  repngnant  to  common 
right,  and  the  fact  that  in  this  instance  only  have  the  courts  of 
England  exercised  the  power  to  compel  the  examination  of  the 
person  in  a  civil  proceeding  tends  to  show  that  the  poweris  not 
there  regarded  as  general,  but  special  and  peculiar,  and  limited  to  the 
particular  casa  The  doctrine  of  the  cases  iji  chancery  (Brigg^ 
V.  Morgan,  2  Hagg.  Const.  324  ;  Devanbagh  v.  Devanbagh,  5 
Paige.  354 ;  Newell  v.  Newell.  9  Paige,  25),  that  in  an  action  to 
procure  a  decree  of  nullity  of  mari-Iago  on  the  gronnd  of  impotence 
or  eexnal  incapacity  the  chancellor  may  compel  the  defendant  to 
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euljiiiit  to  a  Burgical  examination,  ii  a  graft  from  the  civil  am 
common  law,  and,  ae  bus  been  said,  "rests  apon  the  interesti 
wliich  the  public,  aB  well  as  the  parties,  have  in  the  question  o 
upboldiDg  or  dissolving  the  marriage  state,  and  upon  the  necfissit; 
of  such  evidence  to  enable  the  court  to  ezerciBe  ils  jurisdietion,' 
Gray,  J.,  in  Railway  Co.  v,  Boteford,  supra. 

When  we  examine  the  history  of  the  power  of  common-k* 
courts  to  compel  the  production  and  inspection  of  books  am 
pa)>erB  in  possession  of  the  opposite  party  in  a  civilaction,  we  fini 
that  originally  the  courts  disclaimed  any  power  in  the  matter,  am 
the  remedy  by  bill  of  discovery  waa  the  only  resource  of  tlie  partj 
desiring  puch  discovery.  Finally  the  common-law  courts  asanmei 
a  limited  equitable  jurisdiction  over  the  subject,  and,  iu  additioi 
to  the  rule  that  a  paity  pleading  a  deed  should  make  forfeit  i> 
the  instrument  which  enabled  the  other  party  to  demand  oyer,  Ih 
courts  by  order  compelled  a  party  who  in  his  pleading  relied  upm 
a  written  instrument,  not  a  deed,  to  give  inspection  to  the  otlie 
party  if  required,  and  so  i[i  other  special  cases.  The  courts  ii 
this  state,  prior  to  any  statute,  exercised  a  limited  equitable  ju 
risdiction  of  the  same  character.  Lawrence  v.  Insurance  Co.,  1 
.Tohna.  245 ;  Denslow  v.  Fowler,  2  Cow.  592,  note.  But  tlii 
limited  juriediction  was  exercised  sparingly  and  with  hesitation 
and  it  was  not  until  statutes  were  enacted  in  England  and  in  tbi 
state,  conferring  upon  common-Iaw  courts  the  same  power  to  com 
pel  the  discovery  and  inspection  of  books  and  papers  which  wa 
exercised  by  courts  of  chancery  on  bills  of  discovery,  that  courl 
of  commoi)  biw  claimed  or  exercised  fnll  power  over  the  subject 
St.  14  &  15  Vict,,  chap.  99  ;  St.  17  &  18  Vict.,  chap.  125;  Eev 
St.,  p.  199,  §  21. 

The  licnited  jurisdiction  exercised  ly  these  courts  before  th 
statute  was  in  the  nature  of  a  usurpation,  and,  so  far  as  we  cai 
discover,  it  was  never  considered  that  they  possessed  an  inheren 
power  in  aid  of  jnstice  to  grant  relief  in  eases  outside  o 
the  narrow  limit  mentioned.  The  power  to  compel  an  in^pec 
tion  of  books  and  papers  relevant  to  the  controversy,  ii 
possession  of  either  party,  is  of  a  similar  nature  to  that  iuvokei 
in  the  present  case,  and,  if  the  inherent  power  of  the  court  dii 
not  extend  to  the  one  ease,  it  is  difficult  to  suppose  that  it  em 
braced  the  other.     The  power  to  Cv>mpel  a  party  to  submit  to  ai 
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examination  of  bis  person  hits  never  been  conferred  bj  an^  statute. 
The  provisions  of  the  Revised  Statutes  aothorizing  tbe  court  to 
compel  the  prodnction  of  books  or  papers  have  been  re-enacted  in 
the  Codes  of  Procednre.  Tbe  statntes  also  contain  specific  pro- 
visions for  the  examination  of  a  partj  on  oath  before  triftl,  at  the 
instance  of  tbe  other  partjr.  The  omission  in  these  statutes  of 
any  referance  to  tbe  power  not  under  consideration  is  quite 
significant.  We  cannot  sa;  that  tbe  exercise  of  tbe  power  claimed 
might  not  in  some  cases  promote  tbe  cause  of  justice,  and  prevent 
tbe  consummation  of  fraud.  On  the  other  hand,  unless  carefully 
guarded,  it  would  be  subject  to  grave  objections.  Bat  we  have 
to  deal  only  with  the  question  of  tbe  power  of  the  courts  in  tbe 
absence  of  any  lejcislation.  It  is  very  clear  tliat  tbe  power  is  not 
a  part  of  tbe  reco^ized  and  customary  jurisdiction  of  courts  of 
laworeqnity.  The  doctrine  that  courts  bave  an  inherent  juris- 
diction to  monld  the  proceedings  to  meet  new  conditious  and  exi- 
gencies is  true,  but  in  a  limited  sense.  They  cannot,  nnder  cover 
of  procednre  or  to  accomplish  justice  in  a  particular  case,  invade 
recognized  rights  of  person  or  property.  No  court,  we  suppose, 
can  abrogate  an  establisbed  rule  of  evidence,  as,  for  example,  the 
rule  that  hearsay  evidence  is  inadmissible,  or  the  rule  of  the  com- 
mon law  that  parties  shall  not  be  witnesses,  or  that  iuterest  dis- 
qnalifiea.  They  may  apply  existing  rules  to  new  circumstances. 
Nor  is  it,  we  conceive,  within  the  power  of  tbe  conrt  to  create 
remedies  unknown  to  the  common  law,  or  institute  a  procedure 
not  according  to  the  course  of  the  common  law.  It  is  most  im- 
portant that  courts  should  proceed  under  tbe  sanction  of  an 
orderly  and  r^ulated  jurisdiction,  and  that  as  little  as  possible 
should  be  left  to  the  discretion  of  a  judge.  The  exercise  by  the 
eimrt  of  the  power  now  invoked,  as  has  been  shown,  is  not  sanc- 
tioned by  any  usage  in  the  courts  of  England  or  of  this  state.  Its 
existence  is  not  indispensable  to  tbe  due  administratioo  of  justice. 
Its  exercise,  depending  on  tbe  discretion  of  the  judge,  would  be 
snbject  to  great  abuse.  We  think  the  assumption  by  tbe  conrt 
of  this  jurisdiction,  in  tbe  absence  of  statute  authority,  would  be 
an  arbitrary  extension  of  its  powers.  It  is  a  just  inference  that 
an  alleged  power  which  has  Iain  dormant  during  the  whole  period 
of  English  jurisprudence,  and  never  attempted  to  be  exercised  in 
America  until  within  a  very  recent  period,  never  in  fact  bad  any 
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existence.  We  bave  piirposel;  omitted  to  repeat  the  views  and 
anthorities  upon  tliis  question  aet  forth  in  the  opinions  in  Boberta 
7.  Railroad  Co.,  and  in  Bailwa;  Co.  v.  Botsford,  and  we  refer  to 
those  opinions  for  a  fuller  discnssion  of  the  groundfi  upon  which 
the  denial  of  the  power  claimed  proceeds.  The  order  shoald  be 
affirmed.     All  concur.* 

Aooident  cum  —  phyilDal  •XwnliMttaii  of  pUlnUK  —  Tk«  caaea  npon  the 
power  of  tha  coart  to  reqaiie  the  plkiatlff,  Buing  for  penonal  ii^urlM,  la»a\t. 
init  to  Ml  asamloatioo  of  hii  peraon,  and  upon  the  pneUee  In  aach  ctaea  ue 
collected  la  the  note  to  Alft.  Great  Soathero  Bj.  Co.  v.  Hill,  3  Am.  K  R. 
A  Corp.  Rep.  418.  Tiie  reeest  dedaiou  of  the  lapreme  court  of  the  Uoi'ed 
St&tea  upon  the  qaestioD  la  reported  Id  4  Am.  R.  R  &  Corp.  Bep.  645. 
The  queatioD  has  alao  reoentlr  ariaen  in  Indiana,  and  haa  heen  deddsd  ad- 
vonelj  to  the  power  of  the  court  to  require  the  plaiaUft  to  aabmlt  to  lutb 
an  esamluatioD.  PenoejlTania  Co.  v.  Newmejec  (Ind.  Oct.  28,  1891),  38  X. 
E.  Rap'r,  860,  There  in  no  new  reasoning  In  the  case,  and  the  conrt  don 
little  more  than  refer  to  the  owes,  and  follow  the  opinion  of  the  anpremn 
oonrt  of  the  United  Statea.  See,  also,  Terre  Hante  &  I.  R.  Co.  v.  Bnukar, 
1S8  Ind.  648;  86  N,  E.  Rep'r,  171). 

The  aame  qaeation  was  presented  to  the  supreme  court  of  Illlnola  in  tiu 
late  case  of  Bt.  Louis  Bridge  Co.  v.  Miller  (Bl.,  Not.  3,  1891),  38  N.  B.  Bep'r, 
1091.  It  waa  aaalgned  for  error  In  that  case  that  the  trial  conrt  denied  i 
motion  to  compel  the  plaloUff  to  eabmit  to  an  examination  of  her  penon  bj 
medical  ezperta.  .  The  court  held  tiiat  the  application  waa  rightlj  denied, 
even  If  the  poatr  to  grant  It  was  conceded  to  exist.  In  dispoeing  of  tbe 
question  the  conrt  says:  "  Considering  the  last-named  question  first,  we  End. 
upon  eiaminatiou  of  the  record,  that  several  ds;s  before  the  cause  waa  called 
for  trial  a  motion  was  filed  by  the  defendant  '  for  a  rule  upon  the  plalnlltC  to 
submit  to  an  examination  of  her  person  by  medloal  eipecta,  for  the  pnipoM 
of  having  the  evidence  on  the  trial  of  the  cause  as  to  the  extent  or  tba  per- 
manency of  the  injury  she  claims  to  have  received.'  This  motion  was  sap- 
ported  by  an  affidavit  of  one  of  the  defendant's  attorneys,  which  stated  rim- 
ply  that,  on  the  daj  the  motion  waa  Bled,  be  advised  one  of  the  attorneys  for 
the  plaintiff  that  the  defendant  desired  to  have  tbe  person  of  the  pluntiS 
examined  by  competent  experts,  learned  in  the  profesaion  of  medidse  and 
■urgery,  for  the  purpose  of  ascertaining  the  extent  of  the  injuries  com- 
plained of  In  the  plalDtiff'i  declaration,  and  that  said  attorney  then  and  there 
stated  to  hint  that  the  plaintiff  would  not  allow  sneh  examination  wUboot 
an  order  of  the  conrt.  No  other  proof  waa  offbred  in  support  of  said  mo- 
tion, and  the  court  thereupon  heard  the  moUoa  and  denied  It,  andtotliit 
dedsioD  the  defendant's  ooansel  duly  excepted.  As  we  view  the  cas«,  it 
seems  quite  unnecassary  for  ns  to  express  any  opinion  upon  the  g;enenl 
question  ••  to  whether,  under  proper  drcnmstancea,  and  whet«  It  Is  shown 
by  satisfactory  proof  that  the  dne  admin latratlon  of  jastioe  reqnlrei  sncL 
action,  a  court  may  not  have  the  power  to  compel  a  plaintiff,  in  an  action 
•  BepoTtad  In  W  M.  E.  Rep'r,  »B;  138  N.  T.  SO. 
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for  k  penonal  injnrr,  to  enbmit  to  meh  paraonal  axamiiutlon  aa  vomj  be 
iieMMU7  for  the  porpoae  of  farniehlng  i«lUbl«  and  satlBfActory  arldenca 
oC  ibe  utnra,  extenl  and  permKoeoej-  of  the  iDjai7  eamplaloed  of.  It  la 
•nfflfient  (o  atj  that  hete  no  caae  la  nude  calling  for  the  exsrdae  of  euch 
power,  if  It  in  fact  exists.  The  theory  apon  which  aald  motion  was  loter- 
pooad  ieema  to  have  I>eeii  that  reqairlaif  sach  examination  wai  a  mattei  of 
right,  and  that  bd  order  requiring  It  shoald  be  giantad  as  a  matter  of  oooree. 
Cflnnae]  appear  to  have  labored  under  the  Impreiaioa  that  thdr  tight  to 
nquire  tlie  plainlifF  to  submit  to  an  examination  b/  phfaldaua  was  prac- 
tlralljr  uk^itensive  wltli  their  right  to  compel  her  to  appear  and  testify  as 
1  witnon.  As  a  conaeqaenee,  no  proof  wbalever  was  presented  showing  the 
necMatyor  propriety  of  taeh  examination,  or  that  the  ends  of  Jnstlce  would 
Id  the  lean  be  promoted  thereby.  It  was  not  shown  that  the  defendant  had 
not  tlraady  at  hand  abundant  teatlmony  to  prove  the  nature  and  permanency 
of  the  pUintifl'H  injuries,  or  that  she  had  not  already  been  examined  by  a  suffi- 
cient nnniberof  competent  and  tmstworthy  physicians,  whose  teatlmony  was 
iTulible,  or  that  her  Injuries  were  of  snch  character  that  a  penonal  examina- 
tion wonld  have  been  likely  to  throw  any  light  upon  the  queetlon  of  their 
■emity  or  probable  permanency.  Ab  we  have  seen  the  only  fact  shown  was 
tliat  the  defendant's  attorney  had  advierd  the  plaintiff's  attorney  that  the  de- 
fendaot  desired  to  have  an  examination  made,  '  tor  the  pnrpoee  of  ascertain- 
ing the  extent  and  permaneQcy  of  the  Injuries  complained  of  in  the  plaintlFs 
ledaiaHon,'  and  that  the  plalntlff'a  attorney  had  replied  that  the  plaioUfl 
wonld  not  permit  such  examination,  except  in  obedience  to  an  order  of  court. 
It  will  be  obsFrved  that  the  pnrpose  of  the  examination  expressed  bj  the  de- 
feodint's  attorney  was  not  to  obtain  evidence  to  be  need  upon  the  trial,  but  to 
ueerMIn  what  the  facts  were.  Clearly,  there  coald  be  do  right  to  an  eiamina- 
tioD  for  that  purpose  alone,  and  the.pialntlff's  attorney  very  properly  refused  to 
permit  it  to  be  made.  It  may  also  l>n  remarked  that,  aa  no  proof  was  offered 
allowing  the  Decensity  of  the  evidence  to  be  derived  from  such  personal  eiam- 
ioBtioo,  nothing  appeared  from  which  it  could  tie  seen  that  the  defendant 
would  ba  prt-jadleed  by  the  denial  of  Its  motion.  As  the  contrary  was  not 
shown,  the  court  had  a  right  to  presume  that  the  defendant  bad  other  evidence 
u  to  the  same  factH  at  hand,  and  was  In  no  way  dependent  npon  the  results 
of  a  personal  examination  to  make  out  its  defense.  Without  intending,  then, 
to  intimate  an  opinion  that,  under  any  circumstancee,  the  court  could  properly 
hare  required  the  plalutiRto  ■al9mlt  to  the  examination  asked  for,  we  are  fully 
sHlafied  tbst  the  motion  as  presented  was  properly  denied."  Bt,  Louis  Bridge 
Co.  v.  Ulllor,  as  N.  S.  B«p>i,  UWl,  iWU. 
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Glasgow  bt  al.  y.  Cnr  of  St,  Louib  et  ai. 

(SDpi«m«  Court  at  Ulwourl,  Dirialonno.  1,  Nor.    St,  18U.) 

1,  MDificiTAii  coRPORATiONB.  Vacating  stbbbt.  Where  the  chMin  it 
a  dl7  conten  power  to  vacate  streeta,  ita  aetloD,  In  aiij  particular  cava,  can- 
not Id  iheabaence  of  fraud,  be  rsTlewed  bjthe  coarts. 

2.  Action  by  ons  whosx  fropbrtt  doeb  kot  abdt  ok  tbb  v»catis 
PORTION.  An  Injunction  will  not  lie  to  reBtraln  tlie  enforcement  of  a  d^  ordi- 
nanee  vacatlnga  atreet  on  which  none  of  plaintiffa'  propertj  abate,  and  pbin> 
tiSa  merely  enffer  an  Inconvenience  in-common  with  all  other  persona. 

8.  Thk  injubt  to  buch'  fhopertt  not  a  damage  withih  tbk  ooHm- 
TDTioK.  In  snch  case  plaintiffs'  property  in  not  damaged  within  tLe  meaoiiig 
of  tbe  Constltntlon  of  Miaaoarl,  article  3,  aectlon  21,  declaring  that  "pririle 
property  ahatl  not  be  *  *  *  damaged  for  public  uae  without  just  compea- 
aatlOD,"  since  no  injury  peonllar  to  them  is  ehown. 

4.  Power  of  citt  mot  seferdert  vfon  masher  is  which  btrrr  ac- 
qniRED,  Where  a  dty  has  the  power  to  vacate  streets  it  makex  no  dlftereace, 
In  the  eserciae  of  that  power,  whether  the  public  acquired  the  atreet  to  to 
vacated  by  condemnation  or  by  dedication. 

APPEAL  from  St.  Louis  circuit  court,  Shepard  Barclay, 
judge.  Affirmed.  Action  by  William  Glasgow  aud  others 
agaiDSt  the  city  of  St.  Louis  sod  others  to  enjoin  them  from  carry- 
ing a  city  ordinance  into  execution.  Judgment  for  defendanU. 
Fl&intifis  appeal. 

M.  L.  Gray  and  Geo.  Denniaon  for  appellants.  T.  A.  Pott 
and  Leverett  Bell  for  respondents. 

Black,  J.  'William  Glasgow,  Ann  E.  Lane,  W.  G.  Hajdock 
and  the  St.  Louis  Faint  Manufacturing  Company  brouglit  this 
suit  against  the  city  of  St.  Louis,  the  mayor  thereof,  Messrs.  Shickle, 
Harrison  and  Howard,  and  the  Shickle,  Harrison  &  Howard  Iron 
Company,  a  corporation,  to  enjoin  them  from  carrying  into  execu- 
tion ordinance  14,088,  vacating  that  part  of  Papin  street  between 
Twelfth  and  Fourteenth  streets.  The  circuit  court  dissolved  the 
temporary  injunction,  and  dismissed  the  petition,  and  from  tiiat 
judgment  the  plaintiffs  appealed.  Twelfth  street  runs  north  and 
south,  and  the  next  parallel  streets  to  the  west  are  Thirteenth  and 
Fourteenth  streets.  Papin  street  begins  at  Twelfth  street,  and 
runs  west  crossing  Thirteenth  aud  Fourteenth  and  other  streets. 
Gratiot  street  is  the  first  street  north,  and  Choateau  avenue  the 
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first  Street  south,  of  Fapia,  both  roniuDg  east  and  west,  parallel 
to  the  last-named  street.  The  plaintifis  own  the  two  blocks  betveen 
Thirteenth  and  FoorteeDth  streets,  one  north  and  the  other  sonth 
of  Pspin  street.  The;  have  improved  and  bare  large  mannfac- 
taring  establishments  on  these  respective  parcels,  comprising,  in 
all,  the  two  blocks.  The  defendant  iron  company  owns  the  two 
Mocks  between  Twelfth  and  Thirteenth  streets,  one  north  and  the 
other  south  of  Papin  street ;  and  it  is  this  portion  of  that  street 
which  the  ordinance  in  question  vacates.  These  two  blocks  ore 
covered  hy  buildings  and  sheds,  and  are  both  used  in  carrying  oo 
the  business  of  manofacturing  iroB  pipe.  Id  March,  1883,  the 
manicipal  assembly  passed  an  ordinance  vacating  and  taming  ovot 
(o  the  iron  company  tliat  part  of  Papin  street  now  in  question  for 
a  period  of  twenty  years,  for  the  consideration  of  $2,000,  and 
other  considerations  not  ueceeeary  to  be  mentioned.  On  the  peti- 
tion  of  some  of  the  present  plaintiffs  the  city  was  enjoined  ^m 
carrying  that  ordinance  into  efEect.  87  Mo.  678.  Sabseqnently 
two  other  bills  were  introduced  before  the  assembly,  simply  va- 
cating the  same  part  of  the  street,  both  of  which  failed  to  pass. 
On  the  Slst  of  June,  1887,  the  mQnicipal  assembly  passed 
the  ordinance  now  in  question,  which  is  in  these  words :  "  So 
much  of  Papin  street  as  lies  between  Twelfth  and  Thirteenth 
streets  is  hereby  vacated  as  a  public  street."  It  is  alleged  in  the 
present  petition  that  the  officers  and  agents  of  the  city  combined 
vith  the  defendants  to  wrong  and  injure  the  plaintiffs  and  the 
public  by  vacating  the  street  and  converting  the  same  to  private 
use — that  is  to  say,  to  the  use  of  the  defendants,  the  Shickle, 
Harrison  &  Howard  Iron  Company  —  and  pursuant  to  said  com 
bination,  passed  the  last-mentioned  ordinance. 

1.  Considerable  evidence  was  received  by  the  trial  court,  show- 
ing why  and  under  what  circumstances  this  vacating  ordinance 
wss  pAcsed.  The  rule  of  law  is  well  established  that  the  courts 
will  not  inquire  into  the  motives  of  the  legislature  in  enacting  a 
law,  even  where  fraud  and  corruption  is  allied.  Cooley  CoDSt. 
I^m.  (!Sth  ed,),  p.  235.  But  the  rnle  is  somewhat  reUzed  as  to 
manicipal  bodies.  Speaking  of  such  bodies,  it  is  said:  "  We 
Hippose  it  to  be  a  sound  proposition  that  their  acts,  whether 
hi  the  form  of  resolutions  or  ordioancee,  may  be  impeached  for 
fraud  at  the  instance  of  the  persons  injured."     Dill.  Mun,  Corp. 


idbyCoOglC 


191  Glabqov  t.  Oity  of  St.  Louis. 

(4th  ed.},  §  811.  Members  of  boUi  brandies  of  the  nnuidpal  ae 
flembly  looked  into  the  facts  with  care,  and  say  they  became  sal 
isfied  that  it  would  be  a  pablic  benefit,  rather  than  a  harm  to  clos 
the  street.  The  street  commlBBioDer  ea.jv  there  had  been  no  pub 
lie  den[iand  for  the  street  for  ten  years.  The  vacated  part  of  th 
street  lies  in  a  tnanufactnring  district,  where  the  streets  are  nr 
neoessarilj  doao,  according  to  other  evidence.  There  is  nodonb 
but  the  municipal  assembly,  in  enacting  the  ordinance,  intendei 
to  aid  and  foster  a  large  msnufactnring  industry;  but  it  is  eqtiall; 
oloar  that  the  ordinance  was  passed  with  due  re^rd  to  the  publi 
interests.  The  evidence  entirely  fails  to  show  any  fraud  on  tb 
part  of  the  city  authorities,  or  any  conibinatioa  to  injure  any  one 
Nor  does  the  evidence  show  that  the  ordinance  was  an  nnrearon 
able  one.  Whether  the  street  should  be  kept  open  or  vacated  wb 
purely  a  matter  of  expediency,  and  that  was  a  question  for  lb 
municipal  assembly,  and  not  the  courts,  to  decide.  State  f 
Clarke,  S4  Mo.  36;  Ita:lway  Co.  v.  City  of  Springfield,  85  Uc 
676 ;  Kittle  v.  Fremont,  1  Keb.  329. 

2.  The  charter  of  the  city  of  St.  Loais  gives  the  mayor  and  u 
sembly  power  by  ordinaDce  "  to  establish,  open,  vacate,  altei 
widen,  •  *  *  all  streets,  sidewalks,  alleys,"  etc,  Unde 
BDch  a  power  the  municipal  assembly  may  vacate  a  street  or  par 
of  a  street  without  any  judicial  determination;  and  such  a  powei 
where  exercised  with  due  regard  lo  individual  rights,  will  no 
be  restrained  at  the  instance  of  a  property-owner  claiming  tha 
lie  is  interested  in  keeping  open  the  istreets  dedicated  to  the  pnb 
lie."  Dill.  Mun.  Corp.  (4th  ed.),  §  C66.  There  is  no  donbt  bn 
a  property-owner  has  an  easement  in  a  street  upon  which  hi 
property  abuts,  which  is  special  to  him,  and  should  be  protected 
but  here  the  plaintifb  own  no  property  fronting  or  abutting  oi 
the  part  of  the  street  which  was  vacated.  Their  property  is  sui 
rounded  by  streets  not  touched  or  affected  by  the  vacating  ordi 
nance,  lliey  will  be  obliged  to  go  a  little  fnrther  to  rescl 
Twelfth  street,  but  that  is  an  inconvenience  different  in  degre 
only  from  that  suffered  by  all  other  persons,  and  it  furnishes  n< 
(.Tonnd  whatever  for  injunctive  relief.  Bailey  v.  Culver,  8i  Mr 
!>Sl.  Nor  are  the  plaintiff  entitled  to  any  relief  by  reason  o 
the  clause  in  the  present  constitution  which  declares  "tha 
private  property  shall  not  be  taken  or  damaged  for  pablic  us 
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without  jast  compeneatioa."  To  entitle  ttiem  to  relief  because 
tbeir  property  will  be  d&maged,  tUoagli  uot  takeu,  tbey  mu&c 
ehov  a  gpecial  injury.  Here  there  is  no  physical  iaterfereoee 
with  their  property,  nor  is  any  right  or  easement  connected  there- 
with or  aDoezed  thereto  aSected.  They  will,  therefore,  saSer  no 
iDJary  whioli  is  special  or  pecaliar  to  them.  The  ioconvenieDoe,  ' 
if  any  in  reality  there  is,  ia  the  same  as  that  oast  npoo  other  per- 
soDB.  For  these  reasons  the  constitatioual  amendment  fiir- 
nUbea  them  no  ground  for  complaint.  Kade  v.  City  of  St.  Lonis, 
93  Mo.  408  ;  6  S.  W.  Rep'r,  257 ;  Canman  v.  City  of  St.  Lonis,  tf7 
Mo.  92;  11  S.  W.  Rep'r,  60;  Tan  de  Vere  v.  Kansas  Oity  (Mo. 
Sop),  17  S.  W.  Rep'r,  695  (not  yet  officially  reported) ;  Oity  of 
Chicago  V.  Union  Bldg.  Aaen.,  102  III.  379  ;  He«ng  v.  Scott,  lOT 
111.  600.  It  mnst  be  remembered  that  the  city  is  here  pursuing 
a  power  to  vacate  streets  conferred  upon  it  in  express  terms,  so 
that  Cammings  v.  City  of  St.  Louis,  90  Mo.  265  ;  3  S.  W.  Rep'r, 
130,  and  some  other  cases  cited  by  the  appellants,  hare  no  appll- 
cati(j4r  whatever  to  this  controversy.  It  appears  Mary  E.  Lane 
and  her  husband,  William  Carr  Lane,  both  now  deceased,  and 
the  present  plHiDtifF,  Ann  E.  Lane,  by  a  plat  .dated  the  Slst 
June,  1851,  dedicated  Fapin  street  to  public  use  from  Twelfth 
to  Fourteenth  street,  except  about  forty-three  feet  thereof,  next 
to  Twelfth  street.  The  wife  of  the  plaintiff  William  Glasgow  is 
Qie  daughter  of  said  Mary  £.  and  William  Carr  Lane,  and,  we 
inppose,  inherited  the  interest  in  the  two  blocks  between  Thir- 
teenth and  Fourteenth  streets  now  owned  by  the  Glasgowa.  The 
iron  company  acquired  title  to  the  two  blocks  owned  by  it  through 
the  Lanes.  The^  facts  do  not  in  the  least  modify  or  aSect  the 
conclusion  before  stated.  The  city  has  the  power  to  vacate 
streets,  and  in  the  exercise  of  this  power  it  can  make  no  differ- 
ence whether  the  public  acquired  the  partlcalar  street  by  con- 
defuuation  or  by  dedication.  In  either  case  it  is  for  the  municipal 
SMembly  to  say  whether  the  public  interests  require  the  street  to 
be  kept  open.  It  is  very  true  that  the  question  whether  a  oer- 
tsin  use  b  public  or  private  is  a  question  for  the  courts  to  deter- 
mine ;  bnt  it  is  for  the  assembly  to  say  whether  a  given  street 
■hall  be  opened  or  vacated.  The  fnrther  fact  that  one  of  the 
present  plaintiffs  was  a  party  to  the  plat  which  dedicated  the 
itreet  to  pnUic  nse  is  wholly  immateriaL    The  question  as  to 
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'whom  the  street  will  rerert  is  Dot  before  as,  and  as  to  that  ve 
expreaa  do  oplDioo  whatever.  The  jactgrnent  is  affirmed.  AB 
coDcnr. 

VkOatiiiK  atnot— right*  o(«bnttli]£  owttmi.— These  rights  u«  diaeoned 
in  aots  to  Hlalscber  v.  Citj  ol  Minneapolis,  mni«,  p.  119.  See,  also,  Egerer  v. 
Kew  York  CenUaL  etc.,  R.  Co.,  port,  which  la  an  important  eaae  In  point. 


Yan  de  Yerb  t,  Kasbab  Gmr  et  al. 

(Sapreme  Court  ot  HIhodtI,  Dliliioallo.  1,  Not.  Sg,  18BU 

1.  EiaxssT  DOUAiN.  Takiko  or  dah aoiito.  FmB-EKainE  bodbb  ok  ao- 
JACKKT  LOT.  The  areetiOD  of  a  Gre-englae  hooae  b/  a  eitj  up<Hi  a  lot  adjaMDt 
to  the  p1»iDtiffBpremiaee,a]thoagh  li  will,  to  aome  extent,  depieciaiatheraliu 
o(  hla  property,  does  Dot  work  a  takiJig  or  dajnagijig  of  his  property  wilMa  tht 
meaning  of  the  oonatitution,  and  a  bill  will  not  lie  to  enjoin  ench  action  by  the 
dty. 

3,  (JcEBTiOKB  or  LOCATioir  ASD  irmaANCE  ab  bbockim  roK  tHJoncnoN. 
The  erection  of  a  flrB-angine  hooae  cannot  be  enjoined  because  it  may  be  m 
managed  aa  to  become  a  nuisance,  nor  becaose  a  location  might  I>e  found  a«»y 
from  the  residence  part  ot  the  city.  It  is  not  (or  the  ooarts  to  aay  whers  it 
aliall  be  located.    , 

APPEAL  from  circuit  court,  Jackeon  county,  J.  H.  Slorer, 
jadge.  Beversed.  Bill  Id  equity  by  Madison  Yan  de  Yere 
against  Kansas  City  et  al.  to  enjoin  the  erection  of  a  lire-engiae 
bouse  on  a  lot  adjoining  one  owned  by  complaioant.  From  a  decree 
for  complainant,  respondents  appeal. 

Jf.  F.  Sozdle,  W.  8.  Cowherd  and  F.  H.  DetOer  for  appel- 
lants.   Kamea,  Holmea  <&  Krauthofftor  respondent. 

Black,  J.  Plaintiff  is  the  owner  of  two  lots  on  Brooklyn  ave- 
DUfl  in  Kansas  City,  and  the  defendant  city  is  the  owner  in  fee  of 
a  lot  adjoining  the  plaintiff's  lots.  After  the  city  had  let  a  con- 
tract and  commenced  the  construction  of  a  fire-engine  bouse  npoa 
the  lot  owned  by  it,  the  pluntiff  (Ktinmenced  this  snit,  pra;- 
ing  for  an  injnnction.  The  circuit  court  found  that  the  plaintiff 
would  be  greately  damaged  by  the  use  of  the  building  for  a  fiie- 
engine  hoose,  and  enjoined  the  city  and  the  contractors  from  pro- 
ceeding with  the  work  until  compensation  should  be  made  to  tbe 
plaintiff  for  «och  damage.     From  that  decree  the  city  appealed. 
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Tbe  plaintiS  produced  evidence  to  the  following  efitect:  That 
hia  lots  are  soitabte  for  residenoe  pnrposee  onlj  ;  that  a  number 
of  residences  had  been  erected  in  the  immediate  neighborhood ; 
that  he  Iiad  in  contemplation  the  erection  of  a  residence  on  his 
lots ;  and  tliat  his  property  would  be  decreased  in  value  from 
thir^-five  to  fifty  per  cent  b;  the  erection  of  this  bnildiog  of  the 
city  —  one  witness  says  to  the  amount  of  $2,500.  The  evidence 
of  three  physicians  is  that  the  noi^e  and  commotion  incident  to 
•uch  a  structure  would  be  oucomforiable  and  anuoying  to  persona 
living  in  adjoining  bouses,  and  might  have  a  damagiug  effect  apon 
their  uerrous  systems.  These  same  witnesses  say  thut  otherprop- 
my  ou  the  same  street  and  in  the  same  block  woold  also  be  in- 
jured, but  not  to  the  same  exteot.  On  the  other  hand,  a  pliysician 
of  ttrenty-five  years'  standing  testified  that  he  owned  and  resided 
on  property  next  to  one  of  those  engine-hooses,  and  that  his  prop- 
erty was  not  depreciated  in  valne  nor  was  the  health  of  his  family 
affected  thereby.  Another  witnesa  gave  evidence  to  the  same 
effect.  The  proposed  structure  is  to  be  set  back  ten  or  fifteen  feet 
from  the  street  line.  It  is  designed  for  one  hose-wagon,  a  span 
of  horses  and  five  men.  The  alarm  apparatus  consists  of  a  gong, 
with  telephone  attachments.  Fire-bells  are  not  need,  hot  the 
alarms  are  loud  enough  to  awaken  the  men. 

1.  An  examination  of  the  evidence  leads  ns  to  the  conclusion 
that  the  damages  are  over-estimated  by  some  of  the  witnesses,  but 
for  all  the  purposes  of  this  case  it  will  be  assumed  that  the  plain- 
tiff's property  will,  to  some  extent,  be  depreciated  in  valne  by  the 
erection  of  the  fire-engine  house,  and  the  nee  of  the  same  for  the  de- 
signed purpose.  Our  conelitntion  of  1875  [article  2,  section  21j 
declares  **  that  private  property  shall  not  be  taken  or  damaged  for 
pDblic  use  without  just  compensation."  The  same  clanse  in  prior 
constitntions  did  not  contain  the  word  "  damaged  ;  "  and  the  first 
qnestion  is  whether  the  change  in  the  organic  law  secures  to  the 
plaintiff  compensation  for  the  damages  which  he  will  sustain  under 
the  drcumstancee  of  this  case.  Previous  to  the  constitution  of 
1875  a  very  restricted  meaning  had  been  giv^i  to  the  words 
"taken"  and  "property."  Thns  it  washeldinSt.  Lonisv.  Gnrno, 
li  Mo.  415,  and  affirmed  in  Taylor  v.  St.  Louis,  14  Mo.  30,  that 
tbe  city  was  not  liable  in  damages  reenlting  to  8  propers-owner 
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front  grading  aod  paving  a  street,  where  the  wi^  was  doac  ander 
an  <»diDance  aa^orized  by  the  charter.  The  reasoa  anigned  wis 
that  to  grade  a  street  dedicated  to  pabliu  ase  was  not  the  appro- 
priation of  private  property  to  poblic  nse,  bnt  simply  the  ezerciie 
of  a  lawful  power  orer  what  had  become  pal>lic  property,  auil 
that  the  property-owner  had  no  remedy  for  aai:h  consequential 
damst^.  And  in  HoSman  v.  Sl  Louib,  15  Mo.  051,  the  same 
mle  was  applied  where  the  grade  of  the  street  had  been  c4ianged. 
The  rale  of  these  cases  was  disapproved  in  Thurston  v.  City  of 
St  Joseph,  51  Mo.  510;  but  in  the  case  of  Scliatttier  v.  City  of 
Kansas,  58  Mo.  163,  the  conrt  returned  to  the  old  doctrine,  and 
BO  the  law  continued  down  to  the  adoption  of  the  constitntion  ef 
1875.  The  only  exceptions  were  in  those  cases  wltere  the  city 
ebartera  or  authorized  ordinances  prescribed  a  different  mle. 
Cooley,  in  speaking  of  what  would  coDBtitn  te  a  taking,  says :  "  A  ay 
proper  exerdae  of  the  powers  of  government,  which  does  not  di- 
rectly encroach  upon  the  property  of  an  individual  or  disturb  him 
in  its  poeseesion  or  enjoynwDt,  will  not  entitle  him  to  compensa- 
tion, or  give  him  a  right  of  action."  Oooley  Oonat.  Lim. 
(Stli  ed.)  671.  And  it  is  said  in  Transportation  Co.  v.  Chicago, 
99  U.  S.  635 :  "  Acts  dune  in  the  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  upon  private  property,  though 
their  consequences  may  impair  its  oee,  are  universally  held  not  to 
be  a  taking  within  the  meaning  of  the  constitutional  proviaoo. 
They  do  not  entitle  the  owner  of  such  |voperty  to  compensatiou 
from  tlie  state  or  ita  agents,  or  give  him  any  right  of  action." 
Bnoh  were  the  mlings  under  former  constitutions.  The  emi- 
nent domain  clause  was  amended,  so  as  to  include  cases  where 
property  is  "damaged"  as  wdl  as  "t^en,"  to  overcome  tlie 
hardship  growing  oat  of  the  old  roles ;  and  what  we  are  at  this 
time  eoncemed  with  is  whether  the  amendment  embraces  cases 
like  the  one  in  hand.  Thus  far  we  have  held  that  the  amend- 
ment does  extend  to  tboee  caeee  where  property  is  damaged  by 
reason  of  a  chai^  in  the  grade  of  a  street  on  which  the  property 
abuts,  and  this,  too,  though  the  city  bad  the  charter  power 
to  change  the  grade.  Householder  v.  City  of  Elansas,  8S  Mo. 
488:  Sheehy  v.  Railway  Co.,  U  Mo.  574;  73.  W.  Bep'r,579.  In 
the  case  of  Rode  v.  City  of  St  Louis,  93  Mo.  408;  9  S.  W.  Rep'r, 
857,  the  plaintiff  owned  property  on  High  street  five  hundred  feet 
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difitaut  bom  a  point  where  railroad  tracks  crossed  that  street.  The 
tacks  weie  depressed,  b;  aathoritj  of  anthoHzed  ordiaancee,  from 
four  to  six  feet,  to  oooform  to  a  system  of  bridges  then  in  proceea 
of  erecUoQ.  The  street  was  allowed  to  remain  in  this  ooadition, 
impassable  for  teams,  for  three  years.  The  sait  was  one  to  re- 
cover damagee  for  alleged  permanent  injuries  to  the  property  and 
depreciation  in  the  rental  ralue  thereof  becanae  of  the  obstmction 
in  the  street,  and  we  held  the  phuiitiff  could  not  recover.  L  like 
result  was  reached  in  Fairohild  7.  City  of  St  Louis,  97  Mo.  85; 
U  S.  W.  RepV,  60,  and  in  Oanman  v.  Same  Defendant,  97  Ma 
91;  11  S.  W.  fiap'r,  60.  These  cases  were  like  the  Bade  Case,  ex- 
cept that  in  one  the  plaintiff's  property  was  three  hnndred  and 
fifty  and  in  the  other  one  hondred  and  twenty>6Te  feet 
from  the  same  obetmction.  It  was  then  held  that,  to  bring 
a  case  within  the  amendment,  the  plaintiff,  if  suing  for  coa- 
seqawtial  damages,  must  show  that  he  enffered  an  injury  special 
and  pecoliar  to  hia  property,  and  that  it  was  not  enough  to  show 
a  damage  the  same  in  kind  as  that  suffered  by  other  persons, 
^on^  diffa«nt  in  d^ree.  The  pUintiffe  in  those  cases  were  not 
derived  of  access  to  the  street,  nor  werB  any  of  theirproperty  rights 
disturbed.  The  inconvenience  was  the  same  as  that  of  other  persons 
desiring  tu  pasj  on  and  along  the  street.  It  seems  to  be  held 
under  the  Englisli  lands  clauses  consolidation  act  that  to  recover 
for  lands  "  injurioosly  affected  "  the  plaintiff  must  show  that  he 
his  sustained  a  peculiar  damage.  3  Sedg.  Dam.  (8th  ed.), 
§  1092.  Judge  Dillon  shows  with  great  clearness  that  the  old  line 
of  decifflona  overlooked  the  fact  that  an  easement  or  incorporeal 
right  annexed  to  land — as  that  of  ingress  and  egress,  and  light — 
is  aa  much  property  as  tbe  right  to  the  land  itself,  and  that  the 
various  constitntioaal  ameudmoata  were  designed  to  protect  these 
rights;  bat  that  it  was  not  the  intention  of  these  amendments  to 
ereate  a  ri^^t  and  to  gire  a  remedy  in  all  cases  of  consequential 
d^nages  for  injaries  to  private  property.  He  says :  "  A  city,  for 
example,  under  legislative  authority  might  condemn  land  for 
the  purpose  of  establishing  a  hospital  thereon  or  a  prison,  which, 
if  estabUabed,  would  have  the  oonseqoential  effect  to  injure  or  de- 
preciate tbe  market  or  actual  value  of  property  in  tbe  neighbor- 
hood. Snob  injuries,  however,  would  not,  in  our  judgment,  be 
within  the  oonsdtntional  amendment    Tbe  amendment  must  as 
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it  seems  to  ds,  be  limited  to  eases  where  the  corpus  of  the  owner's 
property  itself,  or  some  appurtenant  right  or  easement  connected 
therewith  or.bj  the  law  annexed  thereto,  is  directly  (that  is,  in 
general,  if  not  always  physically)  affected,  and  is  also  specially 
affected  (that  is,  in  a  manner  not  common  to  the  property-owner 
and  to  tho  public  at  large  ) ;  and  such  direct  and  special  injury  must 
he  such  as  to  depreciate  the  value  of  the  owner's  property.*'  1  Dili 
Mnn.  Corp.  (1th  ed.),  g  587d.  Mr.  Lewis,  though  following  a  very 
liberal  interpretation  of  the  words  "  injured  "  and  "  damaged,"  wyK 
*'  Unless  the  owner  is  disturbed  in  the  enjoyment  of  some  right 
which  he  is  entitled  to  make  use  of  in  connection  with  his  prop- 
erty, he  cannot  recover.  If  the  loss  or  depreciation  arises  from 
the  mere  proximity  of  the  work  or  improvement,  or  from  its  nn* 
sightly  nature,  or  its  incongruity  with  the  nses  to  which  the  neigh- 
boring property  is  put,  there  can  be  no  recovery.  There  are  no 
decided  cases  to  which  we  can  refer  on  this  point,  but  we  can 
easily  illustrate  our  meaning.  Suppose  the  public  authorities  pur- 
chase or  condemn  a  lot  in  a  fashionable  residence  locality,  and 
erect  and  maintain  a  jail  thereon,  and  suppose  the  direct  effect  is 
to  depreciate  the  surronnding  property  twenty-five  or  fifty  per 
cent  Is  the  property  so  depreciated  damaged,  injured  or  injuri- 
onsly  affected  within  the  meaning  of  tbe  proviuons  in  qnestiont 
We  answer  in  tbe  negative,  because  the  owners  have  not  been  dis- 
turbed either  in  the  enjoyment  of  their  estates  or  in  any  riglit 
connected  with  their  estates."  Lewis  Em.  Dom.,  §  236.  The 
amendment  must  be  construed  and  applied  in  view  of  the  evils 
whidi  it  was  designed  to  remedy.  We  have  seen  that  before  this 
amendment  there  were  many  cases  where  the  corpus  of  the  prop- 
erty was  not  taken,  yet  rights  directly  annexed  to  the  property 
were  injured,  and  that  for  such  consequential  damages  the  prop- 
erty-owner had  no  remedy,  because  the  act  was  authorized  hj  law. 
Whether  the  plaintiff  must  now,  in  all  cases,  when  claiming  that 
his  property  baa  been  "damaged"  for  pnblic  use,  show  that  tha 
injury  is  one  for  which  he  might  have  maintained  an  action  if  tbe 
act  had  not  been  done  by  authority  of  law,  we  need  not  say  in 
this  case.  What  we  do  say  is  this :  that  he  must  show  that  tbe 
pi'operty  itself,  or  some  right  or  easement  connected  therewith,  is 
dii-cctly  affected,  and  that  it  is  specially  affected.  The  plaintiff 
*  in  tiiis  case  has  failed  in  both  of  these  respects.     In  the  first  plaee 
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Ub  propert7  is  not  directly  affected  by  the  proposed  stnictnre ; 
he  ie  not  deprived  of  any  access  tu  the  street,  or  any  other  incor- 
poreal right  annexed  or  attached  to  his  property.  Again,  the  an- 
ooyiDce  which  he  or  thoee  occnpymg  the  property  as  a  residence 
will  be  obliged  to  endnre  is  not  different  from  that  to  other  per- 
EODg  within  the  sound  of  the  gong  or  the  commotion  incident  to 
the  boQBe,  though  it  may  be  greater  in  degree.  His  property  is 
not  specially  affected.  If  the  plaintiff  is  entitled  to  damages  in 
this  case,  then  oompensation  must  be  allowed  for  any  depreciaticm 
in  the  market  value  of  property  arising  from  the  erection  of  a 
raartrhonse,  jail  or  other  pnblio  building.  The  text-writers  cited 
Bay  such  cases  are  not  within  the  amendment,  and  to  this  we  agree. 
8.  The  defendant,  it  is  admitted,  has  the  charter  power  to  erect 
fire-engine  honeea  within  the  city ;  and  it  cannot  be  said  that  such 
a  Btmctore  is  a  naisance.  That  it  may  become  one  by  improper 
me  may  be  conceded,  bnt  that  furnishes  no  gronnd  for  enjoining 
the  erection  of  the  house.  There  is  eome  evidence  that  this  hnild- 
ing  could  be  placed  within  a  block  or  two  of  the  present  cdte, 
among  ^ops  and  small  stores,  so  aa  not  to  annoy  residences ;  bnt 
eo  long  as  the  honse  is  not  made  a  unisance  by  improper  use,  it  is 
not  for  the  conrta  to  eay  where  it  shall  be  placed.  People  who 
congregate  in  cities  mnst  be  prepared  to  submit  to  some  incon- 
veniences. The  judgment  in  this  case  is  reversed,  and  the  bill 
dismissed.    All  concur.* 

^nlnant  dooudit — oonitniotlon  of  the  worda  "  damaKed,"  "  Iidni«d  **  waA 
"tcjadotnif  afiactad." — Tha  conatrnctloD  of  these  worda  aa  unad  in  coiutlta- 
tioQ*  and  BUtuten  giving  campenntlon  for  property  "damaged,"  ■'injured'' 
or  "  InjartooHly  afliictad"  hj  vorke  for  ihe  pnblio  osa,  la  tieatad  In  note  to 
Omaba,  etc,  B.  Co.  v.  Jftaeeek,  8  Am.  B.  R.  &  Corp.  Itep.  268.  The  cODclnaloa 
there  reached  la  that  there  cau  be  no  reoovery  for  mere  depreciation  in  vklue, 
DQlen  the  depreciation  la  cauaed  b;  sooie  pb;ralc»l  injurj  to  the  property,  or 
by  an  Interference  with  aome  private  right  appurtenant  to  the  property, or  irUh 
tooie  public  rtgbt,  wbieh  the  owner  Is  entitled  to  make  uae  of  in  connecUoa 
with  the  property.  It  follows  that  the  foregoing  cane  is  correctly  decided,  and 
thepriadpleof  the  dedsloD  would  cover  the  ease  of  a  school-honae,  ftU,  coort- 
booie,  market  or  other  publio  building,  erected  apon  adjacent  pnrperty.  In 
ahnoat  every  dty  there  are  localities  in  which  the  ereetitm  and  nse  of  such  a 
holldlDg  would  depreciate  the  surrounding  property.  In  auch  ease  there  Is 
Boinnsion  or  phyiinl  injury  o(  the  property  afFeeted,  nor  an  Interfeiencs 
irith  any  rigtit,  public  or  private,  eoanected  therewith.  The  only  gronnd  of 
t  la,  that  one  owner,  by  a  perfectly  legitimate  uae  of  hla  property, 
~i«8.W.Be(i'r,W>. 
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)iM  depMdkted  the  i«lue  of  tha  Adjolaing  piopart;.  Tha  mum  nautt  migbi 
htre  happened  Ytf  the  eaUbllahmaut  of  a  store  or  tmetorj.  Everj  omar  uicn 
the  chuioe  of  bKvlDf;  the  Tilne  of  bia  propertj  snhuicml  or  dtminlshed  bj  tlu 
nusB  made  of  the  BDrrouadlDg  property  »nd  the  chantcier  of  tho  improvemoaii 
pat  npon  It.  Hs  has  no  cause  ol  oamplalot  on  acoovot  of  tha  Dtfura  of  rach 
uses  or  iinproTaiuenls,  onless  tha;  amount  in  law  to  a  nataaoca. 

Tlie  words  la  quMtloa  are  construed  with  reference  to  varione  statea  of  ftcli 
In  the  following  cases:  Town  of  Longmont  t.  Parker,  3  Am.  B.  B.  h  Carp 
Bep.  91;  Peel  v.  City  of  Atlanta,  3  Am.  R.  R.  &  Corp.  Rap.  418;  Citf  Coancil 
of  Montgomery  t.  Maddox,  S  Am.  R.  R.  &  Corp.  Bep.  436;  ChUDaarUla.  elc, 
R.  Co.  y.  fiall,  8  Am.  R.  R.  AiCurp.  Rep.  S51;  Omaha,  ate.,  R.  Co.  t.  Jaoacek, 
8  Am.  R.  R.  &  Corp.  Rep.  308;  Chambers  y.  South  Cheater,  4  Am.  B.  B.  A 
Corp.  Bep.  STS;  Bdlaoher  y.  at;  of  UinaeapolU,  ante,  p.  116;  Ola^W  * 
at;  of  St.  LoiUa,  utte,  p.  182. 


Cttt  of  St.  Loms  v.  CoKKEonoDr  Mcr.  Life  Ibb.  Oo. 

(Supreme  Court  of  Ulssourl,  DtTlslon  No.  1,  Sow.  13,  UBI.) 

1.  Hcukxpiu,  oorporatiohs.  Povsr  to  ooiipkl  abotteh  to  autOTi 
SHOW  AND  ICB  TROM  SIDEWALK.  The  elt;  of  St.  Louis,  nnder  Its  charter, 
BMj  require  abnttlog  owners  by  ordinance  to  remove  snow  and  ice  fioin  th( 
sidewalk  In  bvat  of  their  propertj,  and  may  enforce  the  same  by  penalty, 
and  such  an  Mdinaaoa  is  a  ralid  exarolse  of  the  polioa  power. 

'i.    FaILUBK  or   ABDTTER   TO  COKPLT  WITH   OBDINANCB.      LlXBILni  OVEI 

TO  crrr  for  daxaoes  RBSULTiKa.  Tha  violation  of  such  an  ordinanos  doe* 
not  make  euoh  owner  liable  to  the  dty  for  damages  paid  by  it  to  one  whc 
received  injnrlea  by  reaaon  of  the  propertj'.owner's  failure  to  heap  his  side 
walk  elaan. 

APPEAL  from  St.  Louis  circnit  court.  Affirmed.  Action  bj 
the  city  of  St.  liOQis  agaiost  the  Conneotiont  Matoal  Life 
Insnrance  CompaQy  to  recover  money  paid  by  plaintiff  by  reason 
of  defendaat'e  failure  to  keep  the  sidewalk  in  froDt  of  its  baild- 
iag  free  from  sdow  aud  ice.  Defendant's  demurrer  to  the  plain- 
tiffs  petition  was  lostained,  and  plaintiff  appeals. 

W.  O.  Ma/r^MU  for  appellant.  Lee  <fi  EUie  and  M&nta^ 
Lyon  for  respondent. 

Brace,  J.  This  is  an  appeal  from  the  judgment  of  the  circuil 
court  sustaining  a  demurrer  to  plaintiff's  petilion.  The  assm  oi 
action  aet  up  in  the  petition  ia  that  the  plaintiff,  by  tlie  fiital  ji)dg' 
ment  of  the  circuit  court  of  the  cil;y  of  St.  Louis,  was  compelled 
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to  pay  one  Hattie  O.  Norton  the  sain  of  { 1,291. 18,  damages  and 
costs,  f(»  injaries  received  bj  hex  from  a  fall  in  pssainif  over  a 
sidewalk  on  Locost  street,  in  said  cit;,  in  front  of  defendant's 
property,  made  dangerons  and  ansafe  hy  an  accnmnktion  of  snow 
ud  ice  Uiereon,  wbich  tlie  defendant  suffered  and  allowed  to  r^ 
m&in  in  riolaiion  of  the  city  ordinaaoee ;  wherefore  the  city  asks 
jadgment  for  the  amoant  it  was  so  oompellod  to  pay.  The  ordi- 
nsDces  recited  in  the  petition  reqnire  the  owners  to  keep  the  eide- 
wslb  and  gutters  in  front  of  their  property  clean,  and,  after  any 
&1I  of  enow,  to  cause  the  snow  to  be  immediatdly  removed  from 
Qie  sidewalk  fronting  their  property  into  the  oarriage-way  of  the 
street,  and  declare  any  person  failing  to  comply  with  this  re- 
qoiremeut  guUtj  of  a  misdemeanor,  upon  conviction  of  which 
nch  person  is  to  be  fined  not  lesi  than  $5  nor  more  than  $2U. 

Before  the  judgment  against  tbo  city  in  favored  Mrs.  Norton 
became  conclusive,  the  case  was  reviewed  on  appeal  in  this  court. 
Norton  V.  City  of  St.  Louis,  97  Mo.  537;  11  S.  W.  Rep'r,  343-  In 
that  case  the  city  undertook  to  devolve  upon  the  defoidaot,  here 
primary  liability  for  the  injuries  Mrs.  Ntnton  received  by  reason 
of  the  unsafe  Hid  dangorona  condition  of  the  sidewalk  on  which 
she  feiL  We  there  hold  that  it  was  the  duty  of  the  city  to  keep 
its  Eidewalka  in  a  reasonably  safe  condition  for  pursoua  traveling 
thereon,  and  that  it  could  not  evade  or  cast  this  duty  npon 
others ;  and  took  oeoasion  to  say :  "  Conceding  that  the  city 
luw  the  power  to  cause  obstmctious  upon  the  sidewalk  to 
be  removed  at  the  expense  of  the  owners  of  the  ground  front- 
ing thereon  (charter,  art.  3,  §  31,  par.  9),  and  that  the 
ordinances  requiring  snch  owners  immediately  after  any 
fall  of  snow  to  canse  the  same  to  be  removed  is  a  legitimate 
mode  of  exercising  that  power,  yet  the  city  could  not  by  pasa- 
ing  Bucb  an  ordinance  relievo  itself  of  its  duty  to  the  plaintiff, 
and  to  the  public  traveliuft  on  its  streets,  of  keeping  its  sidewalks 
in  a  reasonably  eafe  condition  for  travelers  thereon,  or  transfer  or 
iinpoee  that  duty  upon  another ;  nor  can  its  liability  for  a  failure 
to  dischai^  that  duty  be  made  contingent  upon  the  liability  of 
the  citiaea  to  the  eity  for  a  fulnre  to  discharge  his  doty  to  the 
city  m  the  loatter  of  removing  the  snow  as  required  by  ordinanock 
For  a  uc^lect  of  this  duty  of  the  citizen  the  city  might  impcMe 
nch  a  penalty  as  would  be  calculated  to  aecare  its  performance,  if 
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it  has  the  power  to  impose  ench  a  burden  ;  bat  it  could  not  croate 
a  liability  to  a  civil  action  for  damages  hy  a  private  tBdiTidoat 
agaiuBt  one  who  failed  to  discharge  the  city'  b  duty  in  that  behalf." 
While  there  is  respectable  authority  for  the  position  that  a  munici- 
pal corporation  cannot  impose  upon  the  citizen  the  obligation  to 
keep  the  public  sidewalk  in  front  of  his  premises  free  from  obstruc- 
tion by  snow,  etc.,  at  Ms  own  expense  (Gridiey  v.  City  of  Bloom- 
ington,  89  III.  554 ;  Chicago  t.  O'Brien,  111  111.  532),  the  weigh! 
of  authority  is,  however,  the  other  way,  and  in  favor  of  the  por- 
tion tentatively  stated  in  the  foregoing  dicta,  as  to  sach  power. 
(Many  of  the  cases  are  cited  in  brief  of  pliuntitf  s  counsel.)  From 
the  exercise  of  this  power  by  the  city  through  its  ordinances  I're- 
ating  such  a  dnty  npon  the  part  of  the  defendant  in  the  preseul 
case,  oouneel  for  plaintiff  deduce  the  conclnsion  that,  for  a  faili 
of  the  defendant  to  discharge  its  dnty  to  the  city  under  the  ordi- 
nances, the  city  has  a  right  over  to  recover  back  from  the  defend- 
ant the  damages  it  was  compelled  to  pay  to  Mrs.  Norton, 
this  does  not  follow.  The  damages  recovered  by  Mrs.  Norton 
were  for  a  breach  of  the  city's  duty  to  keep  its  streets  reasonably 
safe  from  defects  resulting  from  the  operation  of  natnral  causes. 
To  Mrs.  Norton  the  defendant  owed  no  sach  dnty.  The  only  datj 
it  owed  in  regard  to  the  sidewalk  was  to  the  city.  That  duty  wu 
created  by  the  city  in  its  ordinances,  in  which  it  prescribed  for  it- 
self and  its  citizens  the  measure  of  damages  for  its  neglect  in  the 
penalty  imposed  for  their  violation.  The  damages  the  city  was 
compelled  to  pay  may  have  been  the  resultof  its  failnre  to  promptly 
and  efficiently  enforce  its  ordinances.  Bnt  it  was  its  duty  to  en- 
force them,  and  not  that  of  the  citizen.  The  duty  of  the  eitiien 
is  to  obey,  and,  if  he  fail  to  obey,  to  pay  the  penalty  which  the 
city  imposes  for  such  failure,  and  not  the  damages  which  the  city 
may  be  compelled  to  pay  for  its  neglect  to  perform  its  dnty.  T!ie 
doctrine  on  this  subject  is  tersely  stated  in  2  Shear.  &  R  Negi 
§  343,  as  follows:  *'  A.n  abutting  owner,  as  such,  owes  no  dnty  to 
maintain  the  street  or  sidewalk  in  front  of  his  premises,  and  is  not 
responsible  for  any  defects  therein  which  are  not  caused  by  Iu'b 
owD  wrongful  act.  He  may,  conseqnently,  like  any  other  person 
using  the  sidewalk  in  front  of  his  premises,  recover  for  an  injury 
from  a  defect  therein  against  the  city,  whose  duty  it  was  to  ke^ 
it  in  repair.    The  fact  that  he  violates  a  city  ordinance,  which  r»- 
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quires  abutting  ownera  to  remove  anow  sod  ice  from  the  Bidewalk 
in  ^Dt  of  bis  premises  witliiii  a  certaia  time  after  their  accumti- 
ktioD  does  uot  render  him  liable  to  one  injared  by  falling  npon 
SQcfa  snow  or  ice,  nor  to  the  city  which  had  saffered  judgment  for 
the  eame  injary. "  In  aapport,  see  Kirby  v.  AsaociatiOD,  14  Gray, 
349;  Tan  Dyke  v.  Oincinoati,  1  Disn.  533;  Heeney  v.  Spragiie, 
!1  R.  t  456 ;  Plynn  v.  Canton  Co.,  40  Md.  813 ;  Moore  v.  Gads- 
den, 93  N.  Y.  12;  City  of  Hartford  v.  Talcott,  4S  Conn.  536; 
City  of  Keoknk  v.  Independent  Dist.  of  Keokak,  53  Iowa,  353 ; 
5  N.  W.  Rep'r,  503  ;  3  Black  Jodgm.,  §  575  ;  3  Dill.  Mnn.  Corp. 
(4th  ed.),  §§  1013,  1035.  We  have  found  no  case  in  conflict  with 
the  doctrine  thus  stated.  The  ease  of  Borough  of  Brookville  v. 
ArthQFB,  130  Penn.  St.  501 ;  18  Atl.  Rep'r,  1076;  cerUinly  is  not ; 
for  tliore  the  right  to  recover  by  the  boroagh  is  predicated  ex- 
pressly npon  an  agreement,  for  a  good  consideration,  to  keep  the 
sidewalk  in  repair.  The  demnrrer  was  properly  sustained,  and 
the  jndgment  of  the  circuit  court  is  affirmed.     All  concur.* 

I.  Minilolpal  ooipcnratloaa — power  to  oonvel  abntUnc  own*n  to  oUar 
ridawalk  of  mow  and  loa.— The  power  is  aaaUlaed  b7  TUIago  of  Carthmga 
T.  Frederick  (N.  T.),  3  Am.  B.  R.  &  Corp.  Bep.  538.     Tbe  declaioiu  pro  and 

1  UaUUty  ot  ownar  fur  Injntlaa  raralUng  from  tala  naglaot. —  The  conclu- 
doD  of  the  forc^lng  ease  Ib  tlie  eama  to  princlptn  aa  that  of  Oit;  of  Rocheater 
(.  Campbell  (N.  T.),  3  Am.  K.  R.  &  Corp.  Rap.  628,  where  It  was  held  that  ao 
ibntUng  owner,  who  was  required  b;  law  to  keep  the  sidewalk  in  repair  In 
troDt  of  his  propertj,  waa  not  liable  over  to  the  city  for  damages,  which  It  bad 
baen  compelled  to  pay  to  one  who  was  Lajnrad  by  reaioD  of  the  walk  being  oat 
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Ani.  AFPnoPBiATioNor  FROPERTT.  Whsk  titlb  tbsts. 
Vaitr  the  constlta^OD  of  Texas  tbe  title  to  property  attempted  to  be  appropri- 
■M  to  pnblie  Tise,  does  not  rest  nnttl  the  oompensatlon  has  been  paid  or 
•MDred. 

%.  Bights  of  eRAKTOB  akd  obantbs  wskk  coittexancb  madk  fbndinr 

A  iTfioHaPul.  POBBBSSiOs  BT  BAiLBOAD  CdCPANr.     A  railroad  company  began 

pnxeadinge  to  coodemn  a  right  of  way  over  plaintiff's  land.     A  few  months 

•.Bsponad  In  IT  ft  W.  Bep'r,  m. 
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Afterward  plalDttff  aold  the  land  tj  an  atMolote  deed.  Bubaeqeflutly  dw  dm 
demnaUoo  prooeedluga  were  dUmleeed.  PliJnttS  tbeo  brought  aolt  for  din 
age  for  the  conatrnctlon  of  the  road  across  this  laud,  plaintiff'B  vendee  bein 
made  a  party  defendant.  The  company  Aled  a  plea  anklng  for  a  condemnttio 
of  the  land.  Held,  that  plaintiff  wae  entitled  to  compenaadon  for  the  Idjui 
to  the  land  nnaltinf;  from  the  constrnctlon  of  the  road  and  for  the  oie  of  ib 
land  occupied  by  the  com  pan;  from  the  lime  of  ita  entrj  to  the  date  of  theul 
bj  plaintiff,  and  that  plaintiff's  vendee  was  entitled  to  recover  for  the  value  ( 
the  land  taken,  and  for  an;  each  decrease  In  value  of  the  remaining  land  ■ 
might  have  letnlted  from  the  acquiaitioa  tij  the  oompan;  of  a  permanent  figt 

APPEAL  from  district  conrt,  Hnnt  connty,  Frank  Teir 
pleton,  special  judge.  Action  by  D.  O.  Wolfe  againE 
Fordjceand  SwanBon,  receivers,  and  others.  Judgment  for  plaii 
tifi.    Defendants  appeal.    Reversed. 

Perkins,  0-3heH  (fe  Pgrkint  for  appellants,  the  reeeivere.  h 
D.  Thompson  for  appellant  Measles.  B.  L.  Porter  and  Grvl^ 
db  Be/ner  for  appellee. 

GAtNBs,  J.  This  suit  was  bronght  by  appellee  to  recover  o 
appellants,  Fordyce  and  Swanson,  ae  receivers  of  St.  Louis,  Ai 
kansasand  Texas  Railway  Company,  damages  for  the  constrnctio 
of  a  railway  by  the  railroad  company  acrora  a  tract  of  land.  H 
sought  compensation  for  the  land  appropriated  for  the  right  c 
way,  and  also  for  damages  to  the  remainder  of  the  tract.  Th 
plaintiS  was  the  owner  of  the  land  at  the  time  the  railroad  ws 
constructed,  but  had  sold  it  to  appellant  Measles  before  the  brliu 
ing  of  this  suit.  He  made  Measles  a  party  defendant,  all^n, 
that  when  he  sold  and  conveyed  the  land  to  the  latter  he  reserve 
his  claim  for  damages  against  the  railroad  company.  The  receii 
era  prayed  for  a  condemnation  of  the  land  for  railroad  purpose: 
and  asked  that  the  damages  phonld  be  assessed  in  the  action.  Th 
defendant  Measles  pleaded,  alleging  his  purchase  of  the  land  Ix 
fore  the  bringing  of  the  suit,  aod  prayed  for  a  judgment  in  hi 
favor  for  all  the  damages  resulting  both  for  the  trespass  and  coi 
demnation.  The  judgment  of  the  court,  however,  was  that  th 
plaintifE  should  recover  of  the  receivers,  not  only  the  damages  t 
the  tract  for  the  construction  of  the  road,  but  also  compensatio 
for  the  laud  condemned,  and  that  defendant  Measles  shoold  tnk 
nothing  by  reason  of  his  plea  in  reconvention.     Both  the  receiv 
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ere  and  Heaeles  ttppeal  from  the  jadgmeot  The  roceirere  coin> 
pUin  only  that  the  damages  allowed  are  exceaeive ;  bat,  since  the 
judgment  will  berurersed  nponaoother  gronnd,  it  ie  nnueoeaaary, 
if  not  improper,  to  pass  upon  that  qiMBtion.  Appellant  Meases 
iDBittB  that  ihe  court  erred  iu  not  rendering  jadgmcDt  in  his  favor 
for  the  damages,  not  only  for  the  land  taken,  bnt  also  for  the 
damagee resulting  to  the  remainder  of  the  tract  from  the  construc- 
tion of  the  railroad.  The  facta  bearing  apon  this  question  arti 
that  the  railroad  company  constructed  their  road  across  the  laiid 
in  qaeetion  some  time  in  the  spring  or  summer  of  1S87 ;  and  in 
Jnne  or  July  of  that  year  institnted  proceedings  to  condemn  the 
right  of  way  over  it  la  November  of  the  same  year,  appellee 
sold  and  conveyed  the  entire  tract  to  appellant  Measles  by  a  gen- 
eral warranty  deed,  which  described  it  by  metes  and  bounds,  and 
which  contained  no  exception  or  reservation  whatever.  In  Janu< 
ary,  1689,  the  condemnation  proceedings  were  dismissed.  In  July, 
1889,  the  present  suit  was  bronj^t.  Section  17  of  article  I  of 
onr  constitution  provides,  in  effect,  that  no  person's  property  shall 
be  taken  for  a  public  use  withont  adequate  compensation  being 
made ;  and  it  follows,  therefore,  that  the  title  to  property  which 
IB  attempted  to  be  appropriated  for  each  purpose  doee  not  pass 
until  the  compensatioD  has  been  paid  or  secured.  If  proooedings 
insUtnted  against  the  appellee  for  the  condemnation  of  the  land 
had  resulted  in  a  final  decree  assessing  the  damages,  and  the  dam- 
ages had  been  paid,  the  appellant  Measles,  as  a  pnrchaser  p«n<207^ 
liie,  would,  as  to  the  railroad  company  at  least,  have  been  con- 
cluded thereby.  But,  this  prooeeding  having  been  dismissed, 
we  are  of  opinion  that  the  rights  of  the  parties  to  this  suit 
were  in  do  manner  affected  by  it  j  and  that  this  case  is  to  be 
treated  as  if  no  such  action  had  ever  been  instituted.  At  the 
time,  therefore,  when  appellee  conveyed  the  land  to  Measles, 
the  railroad  company  was  a  mere  trespasser,  and  appellee's 
title  was  nnimpaired  by  its  entry  upon  and  use  of  its  right 
of  way.  He  had,  however,  right  of  action  against  it  for  such 
damages  as  resulted  from  its  trespass.  It  is  clear,  we  think,  that 
by  his  warranty  deed  all  his  title  to  the  land  passed  to  Measles ; 
and  it  is  equally  clear  that  his  right  of  action  to  recover  the  dam- 
ages for  the  more  trespass  did  not  pass.  For  the  latter  he  had  a 
light  of  action,  and  it  was  not  affected  by  his  conveyance  to  his 
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vendee.  The  meaBore  of  hia  dama^  vas  the  injory  to  the  land 
which  resulted  from  the  mere  constmetion  of  the  railroad,  and 
couipeneatioD  for  the  Qse  of  so  moch  of  the  land  ae  was  occnpied 
by  the  company  from  the  time  of  tbo  entrv  until  the  date  of  his 
conveyance  to  Meaales.  In  the  case  of  Railway  Co.  v.  Bub; 
(Tex.  Sup.),  15  S.  W.  Rep'r,  1040,  this  court  held  that  in  a  pro- 
ceeding for  the  condemnation  of  land  for  a  railroad  the  time  of 
the  "  taking,"  within  the  meaning  of  the  constitatiou,  wa8  the 
time  of  the  trial.  Having  then  acquired  an  absolute  title  to  the 
eutire  tract  of  land,  free  from  any  easement  or  incnmbrance  b; 
reason  of  the  trespass  of  the  railroad  company.  Measles,  when  the 
appellant  receivers  filed  their  plea  in  reconvention  for  the  con- 
demnation of  its  right  of  way,  became  entitled  to  recover  all  the 
damages  incident  to  that  proceeding.  These  do  not  embrace  the 
injury  which  had  resulted  to  tlie  land  from  the  constmction  of 
the  railroad  at  the  time  it  was  conveyed  to  turn,  bat  do  include 
the  value  of  the  land  taken  as  well  as  any  snch  deterioration  iu 
the  value  of  the  remainder  of  the  tract  as  may  have  resolted  from 
the  fact  that  the  railway  company  had  acquired  the  right  to  per- 
manently hold  the  right  of  way,  and  to  Qse  it  for  the  purposes  of 
operating  a  railroad.  However,  he  is  not  entitled  to  recover  for 
any  damage  done  to  the  land  before  he  booght  it,  aud,  therefore, 
his  damages  should  be  assessed  with  reference  to  the  condition  of 
the  property  at  the  time  of  hia  purchase.  He  is  not  entitled  to 
recover  for  changes  in  the  surface  of  the  land,  resulting  from  the 
constmction  of  the  road,  but  is  entitled  to  recover  for  any  depreda- 
tion in  its  value  that  may  have  resulted  from  the  right  acquired  bf 
thecondemnation  to  permanently  maintain  the  road  across  the  tract 
Appellee  and  appellant  Measles  are  entitled  to  recover  snms  which, 
added  together,  will  equal  the  amount  the  appellee  would  have 
been  entitled  to  recover  had  he  never  conveyed,  and  no  more; 
and  care  should  be  taken  that  the  receivers  be  not  subjected  to  a 
double  recovery.  There  was  error  in  adjudging  that  the  appellee 
should  recover  the  entire  damages  and  that  Measles  should  take 
nothing,  and,  therefore,  the  judgment  is  reversed,  and  the  cause 
remanded. 

Bmlnant  domain — right  to  damagM  •■  batwami  grantor  uid  grantM.— 
The  right  to  compenaation  for  iMid  ukea  lor  public  ue,  M  betweeo  gimntw 

•  Baportad  to  18  8.  W.  Rap'r,  IIS. 


idbyGoOglC 


POBDYCE  V.    WOUK.  209 

ud  gnatM,  In  omm  wbare  »  wmivotuk*  i«  made  U  (Mae  poiat  balwtaii  th« 
fint  Mta  dgoa  tomrd  th«  •oqaiiiUon  of  tbs  proparty  Md  tha  Oiwl  ccuuaMmft- 
tion  of  the  taking,  nnM,  tn  the  abMnoe  of  iffTBaawita  baCwMS  th«  portiei, 
depend  upon  whetbei  the  title  to  the  piopeK;  taken  Tested  beloie  or  after  ILe 
amtejtaea.  In  eome  aUtea  the  proper^  lonjr  be  Utken  wtd  tlUs  ■cijaind  bo- 
f<»«  compenMtloii  ia  made.  See  Uwia  Em.  Dom..  g§  4S4~ilHS.  The  right  to 
anupenaatioa  ta  a  penoDal  claim,  kud  after  It  haaonBeaoeraed.doae  not  pasab; 
idead  of  Uh>  land.  Tfobrook  v.  Jahka,  77  Peon.  St.  899.  Where  innd  ia  oo- 
capied  wniaglnU7  or  by  mere  oooaent  of  the  oimer,  expreased  or  implied,  no 
right  OT  title  to  the  land  lo  oocapied  paaaes,  and  a  aubaequeat  deed  \>j  the 
ownai  TMta  the  entint  estate  In  the  giantee,  and  anch  giantee.  Id  the  abaence 
of  aaj  noemtlon,  ii  entitled  to  the  Juit  oowpanaatton  bra  tiu  land  ao  ooon- 
pied.  Dnaald  t.  St.  Ixmla,  ete.,  B.  Co.,  59  Iowa,  411;  Harriagton  t.  Bt.  Paal 
&  Sioui  City  R.  Co.,  17  Minn.  SIS;  Hetfield  r.  CentnU  B.  Co.,  £9  N.  J.  Law, 
^TI,  raverilug  S.  C,  99  N.  J.  Ijtw,  SOS;  QalTeaton,  eto.,  R.  Co.  t.  PfeaBer,  W 
Tex.  M.  Compare  with  lut  oaae,  Central  Bj.  Co.  t.  Herkol,  8B  Tex.  73». 
CoDttar^  dedelooa  an  Pomeror  t,  Chleago  A  Milwaukee  Bj.  Co.,  93  Wis. 
Ml;  Indiana,  etc.  Rj,  Vo.  t.  Allen,  IW  lod.  409:  HcLendoo  v.  BaJlroad  Co., 
M  Oft.  9911;  MoFadden  t.  Jobnaon.  7S  Pena.  St.  886;  Davla  v.  TitaaTiUe  ft 
OU  aty  Br.  Co. ,  114  Penn.  St.  806.  In  Band  t.  Townahend,  2B  Vi.  070,  the 
Bttnle  piorlded  that  any  peiaon  Intereated  In  landa  thioagb  which  a  highway 
ia  laM  oat  tnig^t  petition  for  damage*.  Thia  was  held  to  mean  the  owmr  M 
the  Uine  the  highway  waa  lidd  oat.  In  Lewia  v.  Wilmington,  etc,  B.  Co.,  tl 
Bich.  Law,  91,  the  atatate  gave  the  right  to  apply  to  ha*e  compeaiatltw  aa- 
rfiWDJ  to  the  owner  at  the  time  the  reread  waa  finished,  and  the  court  held 
lliat  a  giantae  of  each  owner  coald  not  apply.  The  Wisconsin  caae  oit«d  la 
Tinaally  arerTuled  by  the  ease  of  Sabine  t.  Jobnaon,  85  Wis.  ISS;  and  the 
PuiBi^lTanla  eaae  probably  went  on  the  theory  that  title  peanert  to  the  rail- 
nad  company  npon  ila  looatitm  npon  and  ooevpying  the  land  whlah  wsa  before 
ihe  conveyance  in  qaeetiMi. 

The  grantor  In  ancb  case  wbo  baa  not  oonaented  to  the  occupation  of  hia 
land  may  recover  for  all  damages  HueUlned  up  to  the  time  of  the  deed,  to  be 
eatimated  aa  in  ao  action  of  treapaaa.  See  caaea  above  dted.  Theae  rulea  apply 
w  well  to  flowage  caees  aa  to  other  forms  of  taking.  If  the  owner  of  land 
flawed  Mnveya,  after  the  Sowing  and  before  the  easement  has  been  acquired, 
the  right  to  compensation  for  the  easement  paaeea  to  the  grantee.  Newell  v. 
iimitl],  16  WlB.  101:  Bablne  v.  Johnson,  S5  Wie.  18C,  overrnllng  Mead  v. 
Uria,  !8  Wla.  SS8;  Pick  v.  BuMooa  Hydraulic  Co. ,  97  Wia.  433;  Sweaney  t. 
Utiitad  9utee,  03  W)b.  896.  But  the  right  to  recover  auch  damagea  as  have 
been  inatatoed  up  to  the  time  of  the  conveyance  remain  with  the  grantor. 
Walker  V.  Oxford  Woolen  Hanf.  Co.,  10  Met.  203;  Sabine  v.  Johnson,  35 
Wto.185. 

The  right  to  recover  for  damageB  whldi  are  oonseqnentl&l  in  their  nature  ia 
in  the  owner  at  the  time  the  injaiy  ta  done.  IIIIdoIb  Central  R.  Co.  v.  Allen, 
M)  ni.  805;  Toledo,  etc.,  Ry.  Co.  r.  Morgan,  79  til.  155;  Chicago  &  Allan  B. 
Co.  V.  Haher,  91  111.  819;  Chicago  ft  Eastern  HI.  R.  Co.  v.  Loeb,  IIB  111.  903; 
Wabaih,  St.  Lools  St  Padfie  By.  Co.  v.  McDoogal.  118  HI.  930;  Cbloago  ft 
Eastam  DUnola  R  Co,  v.  I^oeb,  8  IIL  App.  027;  Zimmermaa  r.  tTnion  Canal 
Co.,  1 W.  A  8.  Ue;  Hainan  v.  Union  GmwI  Co.,  SO  Peu.  St.  MS.  Bo  oiidu 
TOL.  T.— 87 
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atatnUa  giTlnf  dtntrngeafaraehang^eof  grada  In  a  atrset,  Sarg«nt  t,  M>ehlM. 
6S  He.  691;  Dlioa  r.  Baltimore,  etc.,  B.  Co.,  1  MMsker(D.  C),  78;oiI?nuM 
of  the  diseoDtlnaMiee  of  a  hlghmtf.    King  t.  Nbw  Tork,  109  N.  T.  171. 

It  1b  bold  that  the  penon  condeauiBg  !■  not  affected  bj  aa  turecorded 
deed  of  which  he  baa  no  notloe,  and  that  good  title  m  acquired  by  makU^  lb* 
owDcr  of  record  a  partj.  Cool  v.  Crommet,  18  Me.  230.  ADd  wbwe  Itia 
grantee  in  an  UDrecorded  deed  Is  present  and  make*  no  claim  for  damages,  be 
cannot  aftermrd  loterTene  for  the  pnrpoee  of  qaashtag  the  proceedingi. 
Brown  T,  Conntf  Comn.,  13  Met.  906.  Where  tho  oonveTance  raeerrM  a 
waterpower,  the  right  to  lecoTer  for  injarj  to  that  remaia«  with  the  {[tanMr. 
Galena,  etc.,  R.  Co.  t.  Haelam,  78  111.  4H.  The  cit^  of  WoroMtcir  bad 
taken  certain  waten  and  lands  and  oonBtructed  Talnafale  works  and  improro- 
ments  for  the  pnrpoea  of  Ropplying  the  dty  with  water,  but  doubt  exiited  u 
to  the  difB  title.  In  1871  an  act  was  pnMed  that  tho  diy  should,  wtUiiB 
rixtj  days  from  the  Ume  the  conncdl  sliould  vote  to  take  any  lands,  ponds  oi 
streams  of  water,  file  in  the  office  of  the  r^stry  of  deeds  an  Initrament  de- 
scribing tlie  lands,  etc.,  taken,  and  stating  the  parpoeeB  for  which  the 
same  were  taken,  and  that  title  tlieieto  ihoald  vest  In  the  dty  from  the  Ume 
of  flUng  snch  inatrument.  The  act  also  provided  that  any  land-owner  injnnd 
by  the  taking  might  petition  for  damagea.  It  was  held  that  under  tliis  itt  » 
corporation  which  acquired  land  In  1870  could  recorer  for  Injnries  thereto  oo- 
eaaloned  by  a  former  taking  In  1864— that  the  dty  most  take  the  act  with  Its 
bnrdens.  Cronpton  Carpet  Co.  v.  Woroeater,  138  Haas.  496.  A  deed  reserved 
to  the  grantor  "all  the  damage*  snatained  in  eoneequenoe  of  the  rsilraad 
eroBiing  the  lands  conveyed. "  At  the  time  the  deed  was  made  a  railroad  wis  In 
poaaesalon  of  a  etrip  across  the  land,  but  had  no  title.  Afterward  the  com- 
pany paid  the  gnntee  and  took  a  deed  from  him.  The  grantor  sned  tbs 
grantee  for  the  money  so  received.  It  was  held  that  heconid  not  recover,  sad 
that  the  only  efiect  of  the  provialon  In  the  deed  was  to  reserve  the  dam^H 
which  had  already  aoemed,    Dennlson  v.  Taylor,  15  Abk  N.  C.  488. 


MoDoWALL   T.   SSBEHAH. 
(Oonrt  of  Appeal*  of  New  York,  Dec.  1. 1191.} 

1.  CORFORATIONB.     STATCTB  HAXINO  aTOCKHOI.DBBB  LIABI.B  TO  CBSDITWl 

UKTiL  CAPiTAi.  PAID  in  AiiD  cEBTiriOATK  FiLBD  IS  NOT  voRBannnTor  di- 
KBcrrORs.  Cndar  Laws  New  Tork  IS48,  chapter  40,  section  10  (general  muD- 
facturing  act),  which  provides  that  all  stoekfaoldera  of  the  oorporations  named 
In  the  act  ehali  be  li^le  to  creditors  thereof  until  the  entire  capital  stock  sbiJl 
have  been  paid  in  and  certificate  thereof  filed,  the  word  ' '  creditors  "  does  w)l 
induce  directors  to  whom  the  corporation  is  indebted  for  salaries. 

2.  Qdalificattohb  of  derhctor  ob  thubtbb.    One  may  lawfally  act  » 
trustee  of  a  corporation  in  New  Tork  thoogh  not  a  etockbolder  tbarein. 

APPEAX    from  eapreme  conrt,  general  term,  third  departinan 
Action  b;  John  McDowall  against  Corneliue  Sheehan  Jo 
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duu^  the  latter  with  persoaal  liability  as  a  etockboldor  of  the 
Saratoga  UDion,  a  newspaper  corporation.  Plaintifi  obtained 
jadgment,  which  was  aMmied  bj  the  geDem]  term.  Defendant 
appeals.    Beversed. 

J.   W.  Crane  for  iippeliant.     (^taa.  S.  Zoster  for  respondeDt. 

Eabl,  J.  In  May,  1887,  a  corporation  called  the  "  Saratoga 
Union"  was  organized  under  the  general  manufacturing 
act  of  1818,  and  the  acts  amending  the  same,  for  the  purpose 
of  publishing  a  newspaper  in  Saratoga  Springs.  The  certificate 
of  incorporation  was  signed  and  acknowledged  by  Benjamin  F. 
Jndson,  Edmund  J.  Hnling,  John  W.  Howe,  R.  F.  Knapp  and 
the  plaintiff,  who  thos  became  the  incorporators,  and  they  were 
named  in  the  certificate  as  the  trustees  for  the  first  year.  On  the 
10th  day  of  Jnne  thereafter,  at  the  first  meeting  of  the  incorpora- 
tors, Huling  was  chosen  president  of  the  corporation,  the  plainUfE 
rice-preeident,  and  Jadaon  treasurer  and  general  manager,  neither 
of  snch  pereoDB  at  the  time  being  stockholders  or  Bubecribers  for 
stock.  Prior  to  the  incorporation,  the  plaintiff  and  Judson,  who 
were  relatives,  were  engaged  in  hnsineaa  together.  They  were 
the  chief  promoters  of  the  incorporation,  and  one  of  the  purposes 
for  forming  the  corporation  was  to  give  them  employment.  Im- 
mediately after  the  corporation  was  launched,  the  plaintiff  was 
employed  as  the  editor  of  the  newspaper,  and  he  assisted  in  carry- 
ing on  and  managing  the  same,  and  his  compensation,  fixed  by 
Jndson  and  himself,  was  $20  per  week.  The  busineee  of  the  cor- 
poration was  carried  on  until  October,  1888,  when  it  became  in- 
Bolvent,  and  it  thereafter  ceased  to  do  any  business.  Dnnng  all 
that  time  —  seventy-three  weeks  —  the  plaintiff  continued  in  the 
employment  of  the  corporation,  and  received,  to  apply  upon  his 
stipulated  compensation,  only  $20,  the  payment  for  one  week's 
service.  During  that  time  he  continued  vice-president  and  a 
director  of  the  corporation,  and  he  attended  all  the  meetings  of 
the  directors,  and  was  active  in  the  management  of  tbe  corpora- 
tion. In  Jnly,  1887,  he  was  present  at  a  meeting  of  the  directors 
at  which  it  was  resolved  to  mortgage  all  the  property  of  the  cor- 
poration to  secnre  a  person  for  indorsing  a  note  for  it.  In  Febru- 
ary, 1888,  he  was  present  at  a  meeting  of  the  directors,  at  which 
it  was  resolved  that  the  corporation  should  exeente  to  Mrs.  Jadson 
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B  mortigt^  oorea*lng  "  the  fraachUes,  property,  righto,  llbertua, 
preeaee,  engine  and  boiler,  folder,  type,  type>cues,  fomitaTe  aitd 
all  property  owned  by  the  corporataon,  except  paper  and  ink,"  to 
secure  her  for  f^.OOO.  At  the  eatne  meeting  it  vae  resolved  that 
the  secretary  be  aathorized  and  directed  to  execute  to  Mrs.  Judson 
an  afisignment  or  conveyance  of  the  Aasociated  PreBS  franchiee 
owned  by  the  corporation  as  additional  security  for  the  same  bddi. 
In  July,  1888,  at  another  meeting  of  the  directors,  at  which  plain- 
tiff was  present,  it  was  resolved  that  the  corporation  hire  from 
Mrs.  Judson  the  presses,  material  and  type  comprising  ito  job- 
office  department,  at  the  rate  of  $100  a  year.  Tho  capital  stock 
of  the  corporation  specified  in  the  certificate  filed  was  $10,000, 
divided  into  shares  of  $100  each.  The  capital  was  never  all  aab- 
Bcribed  fur  or  paid  in,  and  no  certificate  was  made,  as  required  by 
sections  10  and  11  of  the  act  of  1818.  The  plaiatifi  brought  so 
action  against  the  corporation  to  recover  the  amount  due  him 
as  a  creditor  thereof,  and  he  recovered  judgment,  and  issued  ex- 
ecution thereon,  which  was  returned  wholly  unsatisfied.  He 
then  oommenoed  this  action  to  enforce  the  liability  of  the  defend- 
ant as  a  stockholder  under  section  10  of  the  act,  which  provides 
that  sU  the  stockholders  of  such  corporation  shall  be  severally 
individually  liable  to  the  creditors  thereof  to  an  amount  equal  to 
the  amount  of  stock  held  by  them  respectively  for  all  debto  and 
contracts  made  by  the  corporation,  "until  the  whole  amount  ^ 
capital  stock  fijced  and  limited  by  such  company  shall  have  been 
paid  in,  and  a  certificate  thereof  shall  have  been  made  and  re- 
corded, as  preacribed  in  the  following  section.  " 

The  defendant's  relation  to  the  company  grows  oat  of  the  fal- 
lowing facte:  Before  the  corporataon  was  formed  he  was  solicited 
to  take  stock  therein,  and  he  promised  to  aid  the  enterprise.  la 
H&3',  1887,  before  the  certificate  of  incorporation  was  tiled,  he 
went  to  Judge  Putnam,  and  made  his  check,  payable  to  bis 
order,  for  the  sum  of  $1,000,  stating  to  him  that  he  designed  it 
as  a  gift  to  help  the  enterprise,  and  directing  him  not  to  pay  the 
amount  to  the  oorporation  until  he,  the  defendant,  would  sot 
incur  any  further  liability.  The  defendant  did  not  part  with  the 
check  witli  any  other  or  different  intention  than  that  expressed 
in  his  du*eotioD8  to  Putnam,  and  Putnam  intended  to  aid  tha 
enterprise  in  a  similar  manner  by  advancing  the  sum  of  $500  oi 
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the  Mflie  or  siniilar  temuL  Previooa  to  the  Ttb  daj  of  Jnly,  1887, 
jDdsou,  the  director  abora  named,  went  to  PntDam,  and  stated 
ud  represented  to  him  that  ^hty-five  shares  of  the  capital  stock 
bad  been  Enhaoribed  or  paid  for,  wliereae  there  had  not  then  been 
aoj  of  it  Babscribed  or  paid  for.  Patnam  beUered  the  statement 
to  be  tme,  and  communicated  it  to  the  defendant,  and  thereafter, 
oa  tbe  7th  dav  of  July,  he  made  his  check,  with  the  assent  of  the 
defendant,  to  the  order  of  the  plaintiff,  for  the  sam  of  (1,500, 
whicb  check  included  the  check  left  with  him  by  the  defendant 
u  above  stated.  Pntnam  then  received  two  certificates  of  stock 
which  bad  on  that  day  been  made  ont  to  the  plaintifi  —  one  for 
$1,000  and  the  other  for  $500  —  each  of  which  contained  on  the 
back  thereof  a  blank  assignment  signed  by  the  plaintifi.  Pntnam 
would  not  have  parted  with  the  check  if  he  had  not  believed  the 
ititsments  made  to  him  by  Judaon  to  have  been  true,  The 
defendant  did  not  learn  of  the  falsity  of  the  statements  upon  which 
tbe  check  was  procured  until  after  the  commenccoient  of  this  ac- 
tion. The  plaintifE  voted  on  the  Btock  the  same  after  as  before 
tbe  blank  assignment  thereof,  and  continued  to  act  as  sach  stock- 
iidder  so  long  as  the  corporation  existed  ;  and  the  certificate  of 
■tock  continned  in  his  name  on  the  stock-book  of  the  corporation 
the  same  after  as  before  the  assignment,  and  tlie  defendant's  name 
never  was  entered  ou  the  book  in  any  manner.  It  does  not  appear 
that  tbe  plaintiff  personally  had  the  benefit  of  the  $1,500  paid  by 
Patnam,  and  he  never  held  the  certificates  of  stock  made  out  to 
him,  except  to  eign  his  name  to  the  blank  assignment  on  the  back 
thereof,  and  he  never  had  any  other  stock  in  the  corporation. 
After  the  certificate  for  the  ten  shares  was  delivered  to  Putnam, 
he  lent  or  delivered  it  to  the  defendant,  by  whom  it  was  laid  away. 
The  defendant  never  attended  any  meeting  of  the  stockholders, 
ud  never  acted  as  a  etockholder,  and  never  received  any  notice  of 
a  meeting  of  the  stockholders. 

It  is  apparent  from  these  facts  that  the  plaintifTa  recovery 
igunst  the  defendant  is  very  inequitable,  and  we  believe  the 
law  will  not  ophold  it  While  the  language  of  section  10  of  the 
act  of  1848  is  broad  and  general  that  all  stockholders  of  snoh  a 
wrporation  shall  be  liable  to  creditors  thereof  to  the  amount  of 
^  Btock  held  by  them  respectively  for  all  debts  and  contracts 

Vttde  by  tbe  corporation,  until   the  whole  amount  of  its  capital 
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stock  shall  have  been  paid  id,  and  the  proper  certificate  shall  have 
been  made  and  recorded,  who  are  meant  by  "  the  creditors  of  the 
company?"  That  is  the  qneetion  now  to  be  answered.  It  is 
provided  in  section  2,  article  S,  of  onr  state  constitation,  that 
"dues  from  corporations  shall  be  secured  by  snch  individual  lia- 
bility of  the  corporators,  and  other  means,  as  may  be  prescribed 
by  law."  Can  it  be  supposed  that  the  fraraers  of  the  constitatum 
n  drafting  this  section  had  in  mind  "  dues"  to  the  directors  of 
corporations,  and  that  the  directors  were  objects  of  their  solici- 
tnde,  whose  protection  should  be  gnaranteed  by  the  fundatneotal 
Iftwl  In  1346  private  corporations  for  all  kinds  of  ends  were 
rapidly  increasing  in  this  state,  and  the  statesmen  of  that  day 
thought  it  wise  and  sound  public  policy  that  the  creditors  of  snch 
corporations  should  in  some  eases  and  to  some  extent  have,  besides 
the  corporate  responsibility,  some  security  in  the  individual  lia- 
bility of  the  corporators.  But  that  public  policy  plainly  had  ref- 
erence to  outside  creditors  of  a  corporation,  dealing  with  and  trust 
ing  it,  and  generally  ignorant  of  its  precise  financial  condition. 
It  could  have  no  relation  to  the  creditoi-a  of  a  corporation,  who 
manage  its  affairs,  and  can  generally  know  its  condition,  who  ere, 
ate  the  debts,  and  can  generally  protect  themselves,  if  creditors 
before  disaster  overtakes  them.  The  constitutional  provision,  and 
the  laws  enacted  to  give  effect  to  the  policy  embodied  therein, 
were  not  intended  for  the  protection  of  the  debt  makers,  directors 
who  constitute  themselves  creditors  of  the  corporation,  and  then 
attempt  to  unload  their  bnrden  upon  stockholders  whose  interests 
were  committed  to  their  bauds.  We  think  by  the  fair  construc- 
tion of  the  language  used  in  section  10  the  debt  makers  are  ex- 
cluded from  its  scope,  as  well  as  from  the  policy  which  it  was  in- 
tended to  promote.  Suppose  the  whole  capital  stock  of  this  cor- 
poration had  been  paid  in,  but  the  certificate  had  not  been  made 
and  recorded,  the  plaintiff  would  still  have  been  a  creditor;  but 
would  it  be  contended  that  he  would  still  be  entitled  to  the  pro- 
tection intended  by  the  section  to  be  secured  to  ilie  creditors  of 
the  corporation  1  If  not,  why  would  he  not  ?  We  answer,  simply 
because  the  word  "creditors,"  as  there  used,  does  not  include  a 
creditor  thus  situated.  Even  if  such  a  creditor  can  be  fairly  said 
to  be  within  the  general  language  used,  he  is  clearly  without  the 
policy  of  the  law,  and  so,  plainly,  not  within  the  intention  of  the 
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Jav-niakerB  that  the  law  ahoald  be  held  not  to  cover  his  case  ;  and 
for  this  view  of  the  statute  tlie  case  of  Rigge  7.  Palmer,  115  K-  Y. 
506 ;  32  N.  E.  Bep'r,  188,  is  ample  aathoritj.  The  statute  should 
not  be  BO  coustriied  that  the  direotors  of  a  moriband  corpora- 
tion  could  coDstitute  tbemselvee  creditors  for  ealsries  or  wages, 
aod  thus  impose  liabilities  upon  cooSding  and  inaocent  Ftock- 
holders.  The  plaintiff,  having  been  named  as  a  trustee  in  the 
certificate  of  incorporation,  coold  legally  act  as  trustee,  altboDgh 
be  did  not  in  fact  own  any  stock.  Davidson  v.  G-as-Light  Oo., 
99N.  T.  558;  2  N.  E.  Rep'r,  892.  But,  iu  any  event,  Iwv- 
ing  acted  as  a  director,  and  enjoyed  all  the  privities  and  ad- 
vantages of  that  position,  and  wielded  its  powers  for  the  purpose 
now  in  hand,  he  mnst  be  held  a  director.  Wo  have  assumed,  as 
we  ought  upon  the  findings  of  the  trial  term,  that  the  defendant, 
nnder  all  the  circnmstances,  holding  the  certificate  of  atock,  be- 
came the  legal  and  egnitable  owner  thereof,  and  that  thus  he 
would  have  been  liable  to  what  we  have  termed  the  outside 
creditors  of  the  corporation.  Jolmson  v.  Underbill,  53  N.  T. 
203.  Our  conclnsion,  therefore,  is  that  the  plaintiff  must  be 
defeated  in  his  action  solely  because  he  was  a  director  of  the 
corporation,  and  thus  not  entitled  to  the  protection  which  the 
law  intends  to  secure  to  the  creditors  of  such  a  corporation  ; 
aud  as  this  ground  of  defense  is  fundamental,  and  cannot  be 
obviated  by  any  proof  which  it  seeins  possible  for  bim  to  furnish, 
we  can  perceive  no  purpose  to  be  served  by  a  new  trial.  The 
judgment  sbonld,  therefore,  be  reversed,  and  the  complaint  dis- 
missed,  with  coats.* 

Finch,  Peckham  and  Gray,  JJ.,  concur.  Ruger,  Ch.  J.,  and 
Andrews  and  O'Brien,  JJ.,  not  voting. 

1.  StookholtUn — itotut*  makiiig  Umbi  Uabla  to  rawdUors  onUl  ompltal 
paid  iB  and  o«>tlfioat«  filed. — Th«  ch>nct«r  of  lacb  itatutes.BB  peiud  or  other- 
wJM,  ii  con^dsrsd  in  Cochraa  t.  Wstchera,  2  Am.  R.  R.  ft  Corp.  R«p.  877,  tnd 
Bote,  p.  883. 

3,  QnaUfioatioiu  of  dlrvoton. —  A  director  need  not  be  a  Btockbolder  1b  the 
•baenee  ol  t,nj  Bt&taloty  praviaion  to  tke  oontnrj.  1  Am,  B.  R.  &  Corp.  Rep. 
US,  note.  So  aa  to  a  non-realdent  oi  alien.  Commonwealth,  ex  rel.,  v.  Det- 
iriler,  1  Am.  R.  R.  &  Corp.  Rep.  137  ;  Bobiaaoii  t.  Hemingway,  1  Am.  B.  E. 
4  Corp.  Bep.  143. 

>  Beported  la  M  N .  K.  Rep'r,  »>:  U»  N.  T.  an. 


idbyCoOglc 


2J8  flOSAJfMCB  T.  DxBiujr. 


BOBArVKUR  m  AL.  T.  BhSUAIT  VT  jU* 

(BupremB  Court  of  HIIdoIs,  Oat.  31,  Un.) 

1.  BlKXa  ADS  BANUiro.  HKIDUI.  OF  BARX  TO  FAT  CHXCK  OAinBD  BT 
mBTAKK,  UabUjItt  for  Dahaobb.  A  buiker  who  ref  aaea  to  caah  ft  check 
dnwD  by  A  depoidtor  engaged  In  trade,  who  bae  lafBcient  fandj  on  deposit  to 
meet  the  check,  li  lUible  therefor  la  subatAatial  dAmag«e,  erea  thoagli  the 
ref  uAl  tru  «aaMd  bj  mlcUke,  and  there  ia  no  eTidenoa  of  apecLd  daoiaga  or 
of  ACtoal  malloe. 

2.  Amount  or  nAiCAOKs.  whethzh  exokbbitb.  Where  the  banker  haa  re- 
fused  to  pay  foar  checka  for  the  aggre^te  sum  of  (900,  a  venliet  loi  (430 
damagee  li  sot  esceaaive. 

APPEAL  from  appellate  conrt,  first  diBtrict.  A.ction  (m 
tbe  case  by  Herman  E.  Ehrtnao  and  Mas  Ebrman,  co- 
rpatnera  as  Ehnnaii  Eros.,  against  Herman  SchafFner  and 
Abraham  G-.  Becker,  copartners  in  the  banking  bnsiaesa  as  Her* 
man  SchafFner  &  Co.,  for  refnaing  to  pa;  four  checks  for  the 
aggregate  amount  of  $900,  drawn  on  them  bj  the  plaintiff&. 
Plaintiff  obtained  judgment  for  $460,  which  judgment  wu 
affirmed  by  the  appellate  court.    Djafendaots  appeal.    Affirmed. 

Jacob  l^ewtnan  for  appellants.    Shtm  db  Blum  for  appellees. 

Wnjcnr,  J.  Appellants  were  bankers  in  the  city  of  Chicago. 
From  1886  to  May  31,  1883,  appellees,  in  the  coarse  of  their  bnn- 
ness  as  wholesale  and  retail  liquor  dealers  in  said  city,  deposited 
money  in  appellants'  bank,  and  from  time  to  time  drew  checks 
against  the  sam&  On  the  1th  day  of  said  May  the  book-keeper 
of  the  bank,  by  mistake,  chatged  two  checks,  amounting  to  $12^ 
drawn  by  Ehman  &  Co.,  to  appellees,  whoae  accoants  on  the 
bank's  books  stood  next  above  that  of  said  Ehman  &  Co.  By 
this  mistake  appellees'  deposit  was  shown  by  said  books  to  be 
$125  less  than  It  in  fact  was.  On  tbe  28th  of  that  month  appd- 
lees  drew  tneir  check  on  the  bank  for  $249,  payable  to  the  orderof 
thetirmof  ScLnfeldt  &  Co.,  which  was  dulypreeentedon  theaame 
day  through  the  ciearing-hoase  at  Chicago  and  payment  refused  for 
want  of  fnnds,  and  so  returned  throngh  said  elearing-houae,  Tbe 
next  day  tlie  holders,  Schnfeldt  &  Co.,  telegraphed  appellees  of  the 
refnsal  of  the  bank  to  pay.  This  led  to  a  careful  examination  of  tia 
account,  _and  upon  comparing  appellees'  pass  or  depoeit-book  witu 
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the  books  of  tbe  bfutk  the  above^nantioned  mistake  was  ducorered . 
Tiwrsapon  the  bulk  immediatelj  wrote  a  letter  to  Scbafeldt  & 
Co^  expIuDing  bow  tha  error  oucturttd,  and  that  the  check  thoold 
hare  beea  paid,  appellees  having  snffioient  fnods  in  the  bank  at 
the  time  it  was  presented  for  full  pajmeat  Appellees  closed 
their  account  with  the  bank,  and  all  their  checks  were  returned  ; 
whereupon  thej  discovered  that  payment  of  tw<r  other  checks 
diawa  by  them  daring  that  month  had  also  been  refused  for  want 
of  funds,  bnt,Tipon  being  presented  a  second  time,  were  p^d,  they 
having  between  the  first  and  second  presentations  of  said  checks 
made  deposits  sufficient  to  pay  them.  This  action  was  brought 
bjr  appellees  against  the  appellants  to  recover  damages  alleged  to 
have  been  sustained  by  tbe  refnsal  to  pay  tlieso  several  checks. 
Thecase  was  tried  in  the  circnit  court  of  Cook  county,  without  a 
JU17,  and  judgment  rendered  for  plaintiffi  for  $450  and  costs  of 
sait,  which  judgment  has  been  affirmed  by  tbe  appellate  court. 

Appellants  requested  the  circuit  court  to  hold,  as  a  proposition 
of  law  applicable  to  the  case,  that,  to  entitle  plaintifis  to  recover 
more  than  nominal  damages,  they  must  prove  that  they  had  sus- 
tained actual  or  snbstantial  damages,  or  that  the  defendants  acted 
from  malicious  motives  in  refusing  payment  of  the  checks  in 
quKtion,  and  that  the  law  will  not,  without  proof  of  special 
damages,  presume  that  by  the  dishonoring  of  the  checks  plaintiffs 
Bostained  special  or  snbstaQtial  damages;  but  Ihe  request  was 
denied.  The  case  turns  upon  the  correctness  of  this  ruling.  The 
refusal  to  pay  these  checks  was  the  result  of  a  mere  error  in  book- 
keeping, and  not  made  from  any  express  motive  to  injure  &p- 
pellees.  It  was  shown  on  the  trial,  by  other  bankers,  that  such 
miBtakes  are  liable  to  occur  in  any  bank,  and  cannot  be  wholly 
avoided.  0ns  of  appellees  testified  on  this  trial  that  be  had  writ- 
ten a  letter  to  the  payee  of  one  of  said  last-named  checks,  residing 
and  doing  bnranees  in  Philadelphia,  requesting  him  to  have  his 
agent  call  upon  their  firm,  which  agent  had  previously  called  on 
them  to  solicit  orders,  aa  they  wished  to  purchase  goods;  but  he 
never  received  any  reply  to  the  letter,  never  saw  the  agent,  heard 
nothing  either  from  the  agent  or  from  the  house  or  any  other 
penon  concerning  said  check  or  said  letter.  He  aUo  testified  that 
the  «heok  drawn  in  favor  of  said  Philadelphia  house  had  been 
proteeted  for  non-payment  when  payment  was  refused  on   first 
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presentation.  This  was  the  only  evidence  from  which  it  conid 
be  inferred  that  actual  loss  or  injury  resulted  From  the  non-pay- 
ment of  cither  of  said  ohecka ;  and  it  wonld  not  be  Bufficieut  to  bub- 
tain  a  judgment  for  more  than  nominal  damages,  if  BabBtantial 
damages  can  only  be  allowed  in  aiich  cases  npon  proof  of  actual 
damages  or  loss.  The  question,  therefore,  is,  what  is  the  measure 
of  a  banker's  liability  to  a  person  engaged  in  trade  for  a  refusal 
to  pay  his  check,  he  having  anfiScient  fnnds  on  deposit  for  that 
purpose,  in  the  absence  of  evidence  of  malice  or  special  injury  to 
the  depositor  1  Authorities  are  not  numerous  on  the  question, 
but  they  seem  to  be  uniformly  to  the  effect  titat  more  than  mere 
nominal  damages  are  in  such  oases  recoverable.  The  leading  case 
la  that  of  Rolin  v.  Steward,  14  O.  B.  595.  In  that  case  there  wa^ 
no  evidence  of  malice  in  fact,  or  of  special  damages ;  but  the  jury 
were  told  that  they  ought  not  to  confine  their  verdict  to  nominal 
damages,  but  should  give  the  pUintiSs  such  temperate  damages 
as  they  should  judge  to  be  a  reasonable  compensation  for  the  in- 
jury they  must  have  sustained  from  the  dishonoring  of  their 
checks.  And  the  jury  accordingly,  by  their  verdict,  gave  sub- 
stantial damages,  oq  which  judgment  was  rendered  by  the  trial 
court.  On  appeal  all  the  judges  concurred  in  holding  that  the 
direction  to  the  jury  was  correct,  the  case  being  likened  to  that 
of  a  slander  of  a  person  in  the  way  of  liis  trade.  Williams,  J., 
said :  "  I  think  it  cannot  be  denied  that,  if  one  who  is  not  a  trader 
were  to  bring  an  action  against  s  banker  for  dishonoring  a  check 
at  a  time  when  he  had  fnnda  of  the  customer's  in  his  hands  suffi- 
cient to  meet  it,  and  special  damages  were  alleged  and  proved, 
the  plaintiff  wonld  be  entitled  to  recover  substantial  damages;  and, 
when  it  is  alleged  and  proved  tliat  the  plaintiff  is  a  trader,  I 
think  it  is  equally  dear  that  tlie  jury,  io  estimating  the  damages, 
may  take  into  their  consideration  the  natural  and  necessary  con- 
sequences wliich  must  reenlt  to  the  plaintiff  from  the  defendant's 
breach  of  contract,  just  as  in  the  case  of  an  action  for  slauder  of  a 
person  in  the  way  of  his  trade  the  action  lies  without  proof  of 
special  damages."  This  case  was  cited  with  approval  in  Pr«hn  v. 
Bank,  5  L.  R.  Exch.  93,  in  which  Martin,  B.,  says :  "  \ow,  with 
respect  to  damages  in  general,  they  are  of  three  kinds :  First,  nomi- 
nal.  The  second  kind  is  general  damages,  and  their  nature  is 
dearly  stated  b;  Cresswell  in  Rolin  v.  Steward,  14  C.  B.,  to  be 
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iB  Bald  there  was  no  malice  whaterer.  While  it  is  true  thaf-  in 
aland«r  nuliee  is  the  gist  of  the  ustion,  yet  the  term  "  malice  "  is 
always  need  id  ancb  easee  in  a  legal  aense.  As  was  said  by  Bay- 
ley,  J. ,  in  Bromage  v.  Prosser,  4  Barn.  &  C.  217,  whioh  was  an 
action  for  slander  of  a  bank,  the  words  being,  in  subetance,  that 
it  had  stopped  payment,  " '  malice^'  in  oommon  acceptation 
means  ill  will  against  a  person,  but  in  its  legal  seoee  it  means  a 
wrongfal  act,  done  inteatiooally,  withont  just  caiue  or  excuse. 
And  if  I  tradaoe  a  man,  whether  I  know  faim  or  not,  and 
whether  I  intend  to  do  him  injory  or  not,  I  apprehend  the  law 
considers  it  as  done  of  malice,  because  it  is  wrongful  and  inten- 
tional. It  eqnally  works  an  injury  whether  I  mean  to  producean 
injury  or  not;  and  if  I  had  no  legal  excuse  fur  the  slander,  why 
is  he  not  to  have  a  remedy  against  me  for  the  injury  it  pro- 
duces 1 "  So  here  the  bank  wrongfiUly  refused  to  pay  the  checks 
of  the  appellee.  That  refusal  was  intentional,  and  without  just 
excuse.  There  were,  therefore,  all  the  elements  of  legal  malice,  al- 
though  there  might  have  been  no  intention  to  injure  theappelleo. 
See  Starkie  Sland.  &  Lib.,  p.  IHI;  Com.  v.  Bonner,  9  Mete 
(Mass.)  412.  We  cannot  say  that  the  damages  allowed  in  this 
case  were  exceasire,  under  all  the  circumstances  proven.  The 
judgment  of  the  appellate  court  will  be  affirmed. 

Cbaio,  J.  (dissenting).  I  do  not  concur  with  a  majority  of 
the  court  in  the  decision  of  this  case.  The  action  in  form  is  in 
tort,  but  upon  a  moment's  refleution  it  will  be  apparent  tliat  the 
action  is  fonnded  upon  a  contract  The  banker  receives  the 
funds  of  his  customer  on  deposit,  and  agrees  with  the  customer  to 
pay  checks  drawn  by  him  on  the  bank  so  loot;  as  the  customer  has 
mOEiey  to  his  credit  in  the  bank.  This  is  the  contract  existing 
between  the  banker  and  the  depositor  when  an  atrcouat  is  opened 
in  a  bank,  and,  whenever  the  bank  viulates  tliat  contract  by  re- 
fusing to  pay  a  check  on  the  bank  where  the  depositor  or  drawer 
of  the  check  has  sufBcient  money  on  deposit  to  pay  the  check,  the 
contract  is  broken,  aud  an  action  will  lie  on  that  contract  to  re- 
cover such  damages  as  the  depositor  has  sustained.  In  die  case 
under  consideration  the  bank  refused  tu  pay  the  check  of  the 
plaintiff,  although  it  had  in  its  hands  money  belonging  to  him  in 
amount  sufficient  to  pay  the  check  ;  and,  while  the  action  is  io 
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foHD  coBBf  it  is  predicated  apOD  the  contract,  and,  being  founded 
OQ  the  contract,  plaintiff  is  entitled  to  recover  encli  damages  as 
tbe  eridenoe  aboffs  he  has  aottained,  and  no  more.  Bat  althou|{h 
he  may  not  baTO  proven  any  actual  damages,  yet  be  will  be  en* 
abled  to  recover  nominal  damages.  This  is  the  rule  eBtablished 
in  tbe  wdl-oonaidered  case  of  Marzetti  t.  WillianiB,  1  Baro.  & 
Adol.  415.  Here  tbe  proof  fails  to  show  any  actual  damage,  and 
there  is  no  evidence  tending  to  prove  malice,  fraud  or  oppreesion 
on  the  part  of  tbe  bank ;  and  in  such  a  case,  in  my  opinion,  no  re- 
covery could  be  bad  for  more  than  nominal  damages.* 

Bank!  and  banUng—rafoMtl  of  bank  to  honor  chaok— damagoi. — In  the 
uM  of  PattanoD  t.  UaiiiiB  National  Bank,  IfiO  Peon.  Si.  Hi,  483,  tha  court 
n7B:  "  A  bank  is  an  luatitntitm  of  a  quasi  public  character.  It  is  charterad 
b^  tha  gorerameDt  for  the  purpose,  iTUar  aiia,  of  holding'  and  safelj  keeping 
the  moneja  of  individuals  and  curpoTations.  It  receivM  inch  monefs  upon  an 
implied  contract  to  paj  the  depoeitors'  cheeks  upon  demand.  IndlTtdual  and 
rorponite  budnesa  eonld  hardly  exist  for  a  day  vilhont  banking  fadllties.  At 
Um  «unfl  Ume,  the  btulneH  of  the  comm unity  would  be  at  the  mercy  of  banks 
If  thef  Mrald  at  their  pleaanre  refuse  to  honor  their  depoeitors*  checks,  and 
then  clailo  that  such  action  was  a  mere  breach  of  an  ordinary  contract  tor 
which  only  nominal  damages  could  be  recovered,  unless  special  damages  were 
prored.  There  ii  lomethlng  more  than  a  breach  of  contract  in  such  eases; 
lb«Te  is  a  quoation  of  public  policy  inrolved,  as  was  aaid  in  First  National 
Bulk  ▼.  Mason,  95  Penn.  St.  113;  and  a  breach  of  the  Implied  contract  betweea 
tha  bank  and  Its  depoaiton  eutitlee  the  latter  to  recover  sabatantlal  damages." 
A  judgment  for  $800  was  sust^ned  though  there  was  no  proof  of  special  dam' 
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(Stvlem' Court  of  Indiana,  Oct.  ST,  IMl.) 
1.   MmtlCIPAL  OOBPORATIONS.      POWKB  TO  BBBCT  AKD  HAnTTAIK  XLBCTBIO 

LieiTT  plaut  fob  public  avd  fbtvatb  liobtiho.  Municipal  corpotationa 
b*TB  inhennt  power,  independeat  of  powerg  expressly  granted,  to  furnish 
light  (or  th^  streets,  alleys  and  public  places,  and  having  power  to  erect  and 
n..w.t«lTi  a  plant  for  this  purpose  it  may,  at  the  same  time,  supply  light  for 
privAte  eouoinption. 

S.  The  tumishing  of  electric  light  for  private  nsa  may  also  be  jostt&ed  as  a 
lugWImaln  exandae  of  the  police  power  for  the  preservation  of  property  and 
h^th,  m  the  sbidb  doee  not  vlUate  the  lit  and  Is  not  liable  to  set  Itree. 

8.  A  mnnldpal  OMporatien  bavlnjc  no  expreaa  power  on  the  subject  except 

fat  Ugbt  the  streets,  alleys  and  other  public  places,  held  authorized  by  virtue 

•BepocMdtnnN.B.Bep-r.ni. 
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of  this  And  its  inbereni  powen,  to  conMnict  uid  nulDtain  an  electric  light 
pUnt  for  ligfatiug  the  straeta,  Blleys  wad  pabllc  places  and  f  araiBhlng  light  to 
private  hoDsee  aad  pUces  of  baslnew. 

4.  MoDK  OF  EXEBcisma  POWERS.  Resolutioh  ob  obdenaucb.  Wheraa 
eltj  eoaocil  baa  power  to  act  In  a  given  case,  and  the  mode  of  action  u  uotpre- 
wribed  bj  charter,  It  in»;  proceed  either  bj  reaolntkm  or  b^  ordinance. 

APPEAL  from  circnit  conrt,  Montgomery  county,  E.  C.  Sny- 
der, judge.  Bill  by  Hector  S.  Braden  to  enjoin  the  city  of 
CrawfordsTille  from  sapplying  private  citizens  with  electric  light. 
Erom  a  decree  overrnling  defendant's  deranrrer,  and  allowing  a 
perpetaal  injunction,  defendant  appeals.     Beversed. 

W.  T.  Bruak,  city  attorney,  Davidson  d:  West  and  Kennedy 
t&  Kennedy  for  appellant.     Crane  (6  Anderson  fur  appellee. 

McBkide,  J.  The  qneetion  we  are  required  to  decide  in  tliis 
case  is,  has  a  municipal  corporation  in  this  state  the  power  to  erect, 
maintain  and  operate  the  oeeeesary  baildinge,  macbinery  and  ap> 
pliances  to  light  its  streets,  alleys  and  other  poblic  places  with  the 
electric  light,  and  at  the  same  time,  and  in  connection  therewith, 
to  supply  electricity  to  its  inhabitaiits  for  the  lighting  of  their 
reeidences  and  places  of  business.  Some  other  qaestions  are  in- 
cidentally iuTolred,  but  the  principal  controversy  ie  as  above 
stated.  That  a  city  or  an  incorporated  town  may  boy  and  oper- 
ate the  necessary  plant  and  macbinery  to  light  its  streets,  alleys, 
and  other  public  places  is  not  controverted  by  the  appellee;  but 
he  denies  the  riglit  to  furnish  tho  light  to  the  individual  for  his 
private  nse.  The  question  is  argued  on  the  theory  that,  if  the 
city  has  such  power,  it  must  be  by  virtue  of  some  express  legisla- 
tive grant,  and  is  not  among  the  implied  powers  possessed  by 
municipal  corporations ;  that  statutes  conferring  powers  upon  mu- 
nicipal corporations,  especially  those  involving  the  exercise  of  the 
taxing  power,  must  be  strictly  construed  ;  and  that,  strictly  con- 
strued, DO  Etatute  confers  the  necessary  authority.  The  purchase 
of  the  necessary  land,  machinery  and  material,  and  the  erection 
and  maintenance  of  such  a  plant,  does  involve  the  exerdse  of  the 
taxing  power.  The  necessary  funds  must  be  supplied  by  taxing 
the  tax-payers  of  the  municipality.  The  only  statute  bearing  di- 
rectly upon  this  question  is  the  act  of  March  3, 1S83.  Elliott, 
Supp.,  §  794  et  seq.     Section  794  contains  the  following:  "That 
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the  common  conaoil  of  any  city  in  this  state,  incorporated  either 
DDder  the  general  act  for  the  incorporation  of  cities,  or  nnder  a 
special  charter,  and  the  board  of  tmeteee  of  all  incorporated  towns 
La  this  state,  ehall  have  the  power  to  light  the  Btreete,  alleys  and 
other  pnblic  places  o£  each  oit;  and  town  with  the  electric  light 
and  other  form  of  light,  and  to  contract  with  any  individaal  or 
corporation  for  lighting  sach  streets,  alleys  and  other  public  places 
witii  the  electric  light  or  other  forms  of  light,  on  sudi  terms,  and 
for  ancb  timee,  not  exceediug  ten  years,  as  may  be  agreed  upon." 
Section  795  provides  that,  for  the  parpose  of  effecting  snch  light- 
ing, the  common  conncil  of  a  city  or  board  of  trasteea  of  a  town 
may  provide,  by  resolntion  or  ordinance,  for  the  erection  and 
maintenance  in  the  streets,  etc.,  of  the  necessary  poles  and  appli- 
ances. Section  796  anthorizes  granting  to  any  person  or  corpora- 
tion  the  right  to  erect  and  maintain  in  the  streets,  etc.,  the  necea- 
eaiy  poles  and  appliances  for  the  pnrpose  of  supplying  the  electrio 
or  other  light  to  the  inhabitants  of  the  corporation.  Section  797 
validates  contracts  of  a  certain  character,  made  before  the  enact- 
ment of  the  atatnte ;  and  section  798  provides  for  the  appropria- 
tion of  lands  and  right  of  way  by  corporations  engaged  in  the 
business  of  lighting  cities  or  towns,  "  or  the  pnblic  and  private 
places  of  their  inhabitants,  with  the  electric  light,"  etc.  It  will 
be  observed  that,  while  section  796  provides  for  grantiog  to  third 
persons  the  right  to  fnmish  the  light  to  the  inhabitants,  it  doea 
not,  in  terms,  give  any  snch  power  to  the  corporation.  It  will, 
therefore,  be  necessary  for  ns  to  inquire  if  the  corporation  possesses 
snch  power  independently  of  the  statnt^  or,  if  not,  if  the  statnte 
IB  snsceptible  of  a  fair  constmction,  in  accordance  with  established 
mles,  which  clothes  the  corporation  with  snch  power.  In  the  case 
of  Gas  Oo.  V.  City  of  Roshville,  131  Ind.  306 ;  23  N.  E.  Eep'r, 
73,  this  statnte  was  considered,  in  so  far  as  relates  to  the  right  of 
the  city  to  bny  and  operate  the  necessary  plant  and  machinery  to 
light  its  streets,  alleys  and  other  pnblic  places,  and  it  was  held  that 
the  statute  was  sufficient  to  confer  that  power.  In  that  case  the 
conrt,  after  announcing  the  oondnsion  above  stated,  used  the  fol- 
lowing language : 

"  If  there  were  any  donbt  as  to  the  meaning  of  the  act,  it  woold 
be  removed  by  considering  it,  as  it  is  onr  dnty  to  do,  in  conneo- 
tion  with  the  general  act  for  the  incorporation  of  cities;  for  that 
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act  oonfos  very  coinprehensire  powers  npon  municipitl  corpor*- 
tioDi  u  respeota  etreats  and  public  works,  and  cootaios  nan^ 
broad  general  clauses  akin  to  tiiose  vrhieh  Jadge  DitloQ  designates 
aa  'general  welfare*  olsosea.  Oar  own  deciBions  folly  recognize 
the  doctrine  that  mnnicipal  corporations  do  posaeBS,  onder  the 
general  act,  antborit;  as  broad  as  that  here  exercised,  and  the 
operation  of  that  act  is  certainly  not  limited  or  restricted  by  the 
act  of  1883."  The  eminent  author  above  referred  to  thus  defines 
the  powers  of  municipal  corporations :  *'  It  is  a  general  and  nndis- 
pnted  proportion  of  law  that  a  mnnicipal  corporation  poesesses 
and  can  exercise  the  following  powers,  and  no  others :  First,  those 
granted  in  express  words ;  second,  those  neoeesarily  ot  fairly  iiii> 
plied  in  or  incident  to  the  powers  expressly  granted ;  third,  those 
essential  to  the  declared  objects  and  pnrpoees  of  the  ourporatioa, 
not  simply  convenient,  bat  indispensable.  Any  fair,  reasonaUe 
doubt  concerning  the  existence  of  the  power  is  resolred  by  the 
courts  against  the  corporation,  and  die  power  is  denied.  Of  eraiy 
mnnicipal  corporation,  the  charter  or  statute  by  wbicli  it  is  created 
is  its  organic  act.  Neither  the  corporation  nor  its  officers  can  do 
any  act,  nor  make  any  contract,  or  incur  any  liaoility,  not  author- 
i2ed  thereby,  or  by  some  legislative  act  applicable  thereto.  All 
acts  beyond  the  scope  of  the  powers  granted  are  void."  Dill. 
Mnn.  Corp.  (4th  ed.),  §  8d.  Judge  Dillon,  however,  quotes  ap- 
provingly from  the  supreme  court  of  Connecticut  aa  foUowi 
(§  ^)  P'  147);  "All  corporations,  whether  public  or  private, 
derive  their  powers  from  legislative  grant,  and  can  do  no  act  for 
which  authority  is  not  expressly  given  or  may  not  be  reascmaUy 
inferred.  But  if  we  were  to  say  that  tbey  can  do  nothing  for 
which  a  warrant  cannot  be  found  in  the  langaage  of  their  chuten, 
we  should  deny  them  in  some  cases  the  power  of  self-preservation, 
as  well  as  many  of  the  means  necessary  to  effect  the  essential  ob- 
jects of  their  i  a  corporation.  And,  therefore,  it  has  long  been  an 
established  principle  in  the  law  of  corporations  that  they  may  ei- 
erciee  all  the  powers,  within  the  fair  intent  and  purpose  of  their 
creation,  which  are  reasonably  proper  to  give  effect  to  powers  ex- 
pressly granted.  In  doing  this,  they  must  (unless  rmtricted  in 
this  respect)  have  a  choice  of  means  adapted  to  ends,  and  are  not 
to  be  confined  to  any  one  mode  of  operation."  Bridgeport  v. 
Bailroad  Oo.j  15  Coim.  175-501.    This  principle  has  been  repsst* 
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edlj  recognized  by  this  court.  Thus  in  Smitli  v.  City  of  Madison, 
T  Ind.  86,  it  is  said  :  "  The  striotneas,  then,  to  be  observed  in  giv- 
ing construction  to  miiaicipat  charters,  sboald  be  sach  as  to  cany 
into  efieet  every  power  clearly  intended  to  be  conferred  on  the 
municipality,  and  every  power  necessarily  implied,  in  order  to  the 
complete  exercise  of  the  powers  granted."  Again,  in  Kyle  v. 
Malio,  8  Ind.  34-37,  the  conrt  said ;  "  The  action  of  mnnioipal 
corporatioDS  is  to  be  held  strictly  within  the  limits  prescribed  bj 
the  statute.  Within  these  limits  they  are  to  be  Eavored  by  the 
conrts.  Powers  expressly  granted  or  necessarily  implied  are  not 
to  be  defeated  or  impaired  by  a  stringent  construction." 

Among  the  implied  powers  possessed  by  municipal  corporations 
in  this  state  are  those  grouped  nnder  the  somewhat  comprehensive 
title  of  "police  powers"  —  a  power  which  it  is  difficult  either  to 
precisely  define  or  limit ;  a  power  which  anthorizes  the  mnnici- 
pajity  in  certain  cases  to  place  restriotions  upon  the  power  of  the 
individual,  both  in  respect  to  his  personal  condnot  and  his  prop- 
erty, and  also  fnmishes  the  ooly  aDtbority  for  doing  many  tliiogs 
not  restrictive  in  their  character,  the  tendency  of  which  is  to  pro- 
mote the  comfort,  health,  convenience,  good  order  and  general 
welfare  of  the  inhabitants.  The  police  power  primarily  inheres 
in  the  state ;  but  the  legialatDre  may,  and  in  common  practice 
does,  dele^te  a  large  measure  of  it  to  municipal  corporations.  The 
power  thus  delected  may  be  conferred  in  express  terms,  or  it  may 
be  inferred  from  the  mere  fact  of  the  creation  of  the  corporation. 
The  so-called  inferred  or  inherent  police  powers  of  such  corpora- 
tions are  as  mncb  del^;atod  powers  as  are  those  conferred  in  express 
terms,  the  inference  of  their  del^ation  growing  out  of  the  fact  of 
the  creation  of  the  corporation,  and  the  additional  fact  that  the 
corporation  can  only  fnlly  accomplish  the  objects  of  its  creatioD 
by  exerci^ng  such  powers.  Special  charters,  as  well  as  general 
Btatntes  for  the  incorponttiou  of  cities  and  towns,  nsually  contain 
a  specific  ennmeration  of  powers  granted  to,  and  which  may  )>e 
exercised  by,  such  corporations.  In  many  eases  the  powers  tbns 
eonmerated  are  sncb  as  wonld  be  implied  by  the  mere  fact  of  tlie 
iacorporation.  Wbere  powers  are  tbns  enumerated  in  a  statute 
which  would  belong  to  the  corporation  without  specific  enumera> 
tion,  the  specific  statute  is  to  be  r^arded,  not  as  the  soorce  of  the 
power,  but  as  merely  declaratory  of  a  pre-existing  power,  or, 
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rather,  of  a  power  which  ia  inherent  in  the  very  natnre  of  a  mcilky 
ipal  coqwmtion,  and  which  is  esBential  to  enable  it  to  accompliah 
tile  end  for  which  it  it  created.  And  the  enumeratiou  of  powen 
iodnding  a  portion  of  thoae  UBnally  impHed,  does  not  neoeeeariljr 
operate  as  a  limitation  of  corporate  powers,  excloding  Uiose  not 
enumerated.  Clark  v.  City  of  Sonth  Bend,  85  Ind.  276 ;  Bank 
V.  Sarils  (Ind.  Snp.),  28  N.  E.  Rep'r,  484. 

The  corporation,  notwithetandiag  sach  enameration,  adll  po»- 
aeesea  all  of  the  uBn&IIy  implied  powers,  unless  the  intent  to  ex- 
clude theui  is  apparent  either  from  express  declaration,  or  hy  rea- 
eoQ  of  iQconsisteacy  between  the  specific  powers  conferred  and 
those  which  wonld  otherwise  be  iuiplied.  Thele^^laturecan  on. 
questionably  take  from  municipal  corporations  powers  which  would 
inferentially  be  conferred  upon  them  by  their  creation,  tv  it  cut 
restrict  the  exercise  of  such  powers,  or  in  any  manner  control  their 
exercise,  the  le^slative  will  being  as  to  such  matters  supreme. 
Among  the  implied  powers  possessed  by  mnuicipal  corporations  ii 
the  power  to  uuot  and  enforce  reasonable  by-laws  and  ordinaiues 
for  the  protection  of  health,  life  and  property.  Tfaos,  in  this  st^ 
it  baa  been  held  that,  indepraideoitly  of  any  statutory  anthwity, 
aocb  corporations  possess  the  inherent  power  to  enact  ordinanoes 
for  the  protection  of  the  propwty  of  its  dttzeos  against  fire. 
Banmgartner  t.  Hasty,  100  Ind.  575;  Bank  t.  Sarllo,  snjm; 
Hasty  T.  City  of  Huntington,  106  lad.  640 ;  5  N.  E.  Bep'r,  569; 
Clark  V.  City  of  South  Bend,  85  Ind.  376;  Corporation  of  Blnff- 
ton  7.  Stndab&ker,  106  Ind.  129 ;  6  N.  K.  Bep'r,  1.  This  power 
wUl  not  only  authorize  the  enactment  and  enforcement  of  ordi- 
nanoes establi^ing  fire  limits,  reflating  buildings  and  repairiog 
bnildings,  and  regulating  the  storage  and  traffic  in  infiammableor 
explosive  substances,  but  the  purchase  of  apparatus  for  extinguish- 
ing firee  and  furnishing  a  supply  of  water.  Corporation  of  Blnfi- 
ton  V.  Stndabaker,  supra.  In  the  cose  of  City  of  St.  Paul  v.  Idid- 
ler,  a  Minn.  190  (6il.  159),  the  supreme  court  of  Uinnesota,  after 
holding  that  a  municipal  corporation  is  "  a  creature  of  the  law, 
and  in  the  excerdae  of  its  authority  cannot  exceed  the  limits 
therein  prescribed,  says:  "It  is  a  body  of  special  and  limited 
jurisdiction ;  its  powers  cannot  be  ext^ided  by  intendment  or 
implication,  bat  most  be  confined  within  the  express  grant  of  the 
le^latnre;'*  and  then  eays  further;  "  Incidental  to  tiie  ordinary 
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powers  of  a  municipal  corporation,  and  neceBsarj-  to  the  proper 
exerciae  of  its  functions,  18  the  power  of  enacting  saaitarj  regula. 
tiona  for  the  preaervation  of  the  lives  and  health  of  thoee  reeidiug 
vithin  its  corporate  limits.*'  If  this  statement  is  correct,  it  follows 
that  to  concede  to  mimicipal  corporations  the  poeseasion  of 
each  powers  does  not  iovolve  aujr  extension,  either  by  in- 
teudmeat  or  implication,  of  the  powers  expressly  conferred 
b;  Btatnte ;  bat  that,  by  the  act  aatborizing  the  oi^uiization  of 
the  corporation,  the  legialatare  expressly  delc^tee  to  the  munici- 
pality, the  power  to  take  saoh  steps  as  are  neceasBry  to  preserve 
the  health  Mid  safety  (and  we  will  add  the  property)  of  its  inhab* 
itants.  The  inference  of  the  delegation  of  each  powers  follows 
inevitably  and  irresistibly,  bec&nae  their  exercise  is  necessary  to 
the  accomplishment  of  the  objects  of  the  corporation.  When  a 
municipal  corporation  attempts  to  exercise  any  of  the  powers  thus 
implied,  or  inferentially  conferred,  it  is  within  the  mle  of  Kyle 
V.  Malin,  supra,  aa  fnlly  as  it  is  when  attempting  to  exercise  thoee 
powers  the  warrant  for  which  is  found  in  the  express  letter  of  its 
organic  law.  It  is  to  be  favored  by  the  conrts,  and  such  powers 
are  not  to  be  defeated  or  impaired  by  a  stringent  oonstmction.  It 
is,  of  coarse,  important  and  necessary  to  know  in  each  case 
that  the  power  claimed  is  in  fact  indoded  in  the  implied  powera 
of  the  corporation. 

There  can  be  Httle  or  no  doubt  that  the  power  to  light  the 
streeu  and  public  places  of  a  city  is  one  of  its  implied  and  inherent 
powers,  as  being  neceeaaiy  to  properly  protect  the  lives  and  prop- 
erty of  its  inhabitants,  and  as  a  check  on  immorality.  This  is 
forcibly  set  forth  by  Judge  Dillon  in  his  work  on  Hniiicipal  Cor- 
porations, as  follows :  "  In  a  most  important  particular,  however, 
Bome  snffere  by  comparison  with  modem  cities.  Its  public  places 
were  not  lighted.  All  bosinesB  closed  with  the  daylight.  The 
streets  at  night  were  dangeroue.  Property  was  insecure.  No 
attempt  at  public  illumination  was  made.  The  idea  does  not  seem 
to  have  occarred  to  them.  Persons  who  ventured  abroad  on  dark 
oights  were  dimly  lighted  by  lanterns  and  torches.  *  *  *  No 
more  forcible  illoatration  of  the  neceBsity  and  advantages  of  light- 
ing a  city  can  be  given  than  the  pictures  drawn  by  Lanciani  and 
Hacaalay  of  the  state  of  a  great  city  buried  in  the  darlcueee  of 
oigbt;  and  they  show  how  olearly  the  power  to  provide  for  this 
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is  eBsentiallj  and  peculiarly  one  pertaining  to  manicipal  rale 
and  regnlatioQ.  Nor  are  these  studies,  and  tlie  facte  that  they 
reveal,  without  practical  value  to  the  jurist.  They  demonstrate 
that  a  large  and  dense  collection  of  human  beings,  occnpying  a 
limited  area,  have  needs  peculiar  to  theinselves,  which  create  the 
necessity  for  municipal  or  local  government  and  regnlation,  and 
this,  ill  its  turn,  the  ueceesity  for  corporate  organizations.  The 
body  thne  oi^anized,  as  it  has  duties,  so  it  acquires  rightg  peculiar 
to  itself,  as  distinguished  from  the  nation  or  state  at  large."  Dill. 
Mun.  Corp.  (4th  ed.),  §  3a.  WhUe  Judge  Dillon's  remarks  have, 
of  course,  special  reference  to  great  cities,  the  diflereut^  in  that 
respect  between  the  greater  and  the  minor  municipal  corporationa 
is  a  difference  in  degree,  and  not  in  kind.  Wherever  men  herd 
together,  in  villages,  towns  or  cities,' will  be  found  more  or  less 
of  the  lawless  or  vicious,  and  crime  and  vice  are  plants  which  flour- 
ish best  in  the  darkness.  So  far  aa  lighting  the  streets,  alleys 
and  public  places  of  a  municipal  corporation  is  concerned,  we 
tliink  that,  independently  of  any  statutory  power,  the  manieipal 
authorities  have  inherent  power  to  provide  for  lighting  them.  If 
so,  nnlees  their  discretion  is  controlled  by  some  express  statutory 
restriction,  they  may,  in  their  discretion,  provide  that  form  of 
lighting  which  is  beet  suited  to  the  wants  and  the  fluancial  condi- 
tion of  the  corporation.  It  is  well  settled  that  the  discretion  of 
municipal  corporations,  within  the  sphere  of  their  own  powers,  is 
not  snbject  to  judicial  control,  eruept  in  cases  where  fraud  is 
shown, or  where  the  power  or  discretion  is  being  grossly  abused 
to  the  oppression  of  the  citizen.  Valparaiso  v.  Gardner,  97  Ind. 
1 ;  15  Amer.  &  Eng.  Enc  Law,  1046,  and  authorities  there  cited. 
We  can  see  no  good  reason  why  they  may  not  also,  without  statu* 
tory  authority,  provide  and  maintain  the  necessary  plant  to  gen- 
erate and  supply  the  electricity  required.  Possessing  authority  to 
do  the  lighting,  that  power  carries  with  it  incideutally  the  farther 
power  to  procure  or  furnish  whatever  is  necessary  for  the  prodnc- 
tion  and  dissemination  of  the  light.  The  only  authority  dted 
which  holds  a  contrary  doctrine  is  that  of  Spaulding  v.  Inhabitants 
(Mass.),  26  N.  E.  Rep'r,  421.  We  are,  however,  nnable  to  recog- 
nize the  validity  of  the  reasoning  in  that  case.  We  are  unable  to 
see  the  analogy  between  the  city  of  Boston,  because  authorized  to 
light  its  streets,  engaging  in  whale  fishery  to  procure  oil  for  that 


idbyCoOglC 


Out  of  CKAwpoHDaviLLs  v.  Bbadbn.  229 

pmrpose,  or  the  other  enppoeed  eases,  and  the  geaeratioQ  and 
supply  of  electricity.  Electricity  is  aot  a  commodity  which  caa 
be  bought  in  the  markete,  aod  transported  from  phice  to  place  like 
oil.  We  take  judicial  notice  of  the  laws  of  nature  and  of  natnre'B 
powers  aod  forces,  and,  therefore,  take  judicial  notice  of  that  which 
18  known  as  "  electricity,"  and  of  its  properties ;  not,  of  coarse, 
of  the  various  methods  of  generating  and  transmitting  or  using 
it,  but  of  the  thing  itself,  and  of  its  nature.  As  in  many  other 
cases,  here  the  judicial  presumption  outruns  the  fact,  and  we  are 
euppoeed  to  know  and  to  take  judicial  notice  of  more  than  we  can 
in  fact  know  in  the  present  state  of  scientific  knowledge.  We 
must  know,  however,  that  it  cannot  be  generated  and  traosported 
from  place  to  place  as  we  can  procure  and  transport  oil,  clothing, 
etc.,  and  that  it  can  only  be  conveyed  from  the  place  where  it  la 
generated  to  where  it  is  needed  for  lighting  the  streets,  or  to  the 
nnmerons  inhabitants  of  a  city,  so  as  to  enable  them  to  use  it  as 
a  general  illuminaDt,  by  invoking  and  exercising  the  power  of 
eminent  domain. 

The  corporation  posseBsiug,  as  it  does,  the  power  to  generate 
and  distribute  throughout  its  limits  electricity  for  the  lighting  of 
hs  streets  and  other  pnblic  places,  we  can  see  no  good  reason  why 
it  may  not  also  at  the  same  time  furnish  it  to  the  inhabitants  to 
light  their  residences  and  places  of  business.  To  do  so  is,  in  our 
opinion,  a  legitimate  exercise  of  the  police  power  for  the  preserva. 
tion  of  property  and  health.  It  is  averred  in  the  complaint  that 
the  light  which  the  city  proposes  to  furnish  for  individual  use  is 
the  incandescent  light.  Here,  again,  is  a  fact  of  which  we  are 
authorized  to  take  jndicial  knowledge.  A  light  thus  produced  ia 
safer  to  property  and  more  conducive  to  bealtli  than  the  ordinary 
light.  Produced  by  tlie  heating  of  a  filament  of  carbon  to  the 
point  of  incandescence  in  a  vacnnm,  there  is  nothing  to  set  prop- 
erty on  fire,  or  to  consume  the  oxygen  in  the  surrounding  air,  and 
thus  render  it  less  capable  of  sustaining  life  and  preserving  health. 
But  little  authority  has  been  cited  bearing  on  theprecisequestion, 
and  we  have  been  able  to  find  but  little.  The  case  of  Mauldinv, 
City  Council  (8.  C),  11  S.  E.  Rep'r,  434,  has  been  cited  by  the 
appellee.  Tliat  was,  like  this,  a  stut  by  tax-payers  of  the  city  of 
Greeuville  to  restrain  the  city  council  from  purchasing  and  oper. 
atiog  an  electric  light  plant  to  light  the  streets  and  public  build- 
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ingeof  the  dty,  and  from  UBin^  it  for  tightiog  private  reaidenoat. 
Id  that  case  the  cnnrt  saye :  "  The  city  has  the  express  power  to 
own  property,  and  the  implied  power  to  light  the  city.  *  •  • 
CoDsideriDg  that  some  discretion  aa  to  the  modeandmanDer  should 
be  allowed  the  municipality  in  carrying  out  the  conceded  power 
to  light  the  streets  of  the  dty,  we  hold  that  the  purchase  of  the 
plant  was  not  ultra  vires  and  void,  so  far  as  it  was  designed  to 
prodnce  electricity  suitable  for  and  need  in  lighting  thestreetsand 
public  buildings  of  the  city."  The  court,  however,  denied  the 
right  to  fnmiBh  the  light  to  the  indiridoal  citizen  on  the  groond 
that  to  do  BO  would  be  entering  into  private  businese  ontside  of 
the  scope  of  the  city  government.  Tlie  court  refers  to  tbe  lack 
of  authority  on  the  precise  qnestion,  and  that  it  is  largely  a  ques- 
tion of  first  impression,  without  authority.  The  case  of  Electric 
Co.  V.  City  of  Kewton,  42  Fed.  Rep'r,  723,  was  a  suit  to  enjoin 
the  city  of  Newton  from  purchasing  and  operating  an  electm 
light  plant,  and  furnishing  the  light  to  the  inhabitanta.  The  only 
statutory  authority  claimed  by  the  city  is  aa  follows :  "  To  eetsb- 
liah  and  maintain  gas-works  or  electric  light  plants,  with  all  the 
neoeesary  poles,  wires,  burners  and  other  requisites  of  said  gas- 
works or  electric  light  plants."  Acts  32d  Glen.  Assem.  Iowa,  p. 
16.  It  will  be  observed  that  this  statute  does  not  in  terms  confer 
any  power  not,  in  onr  opinion,  B8  above  stated,  included  among 
the  implied  powers  of  mnnicipal  corporations.  The  court  says: 
*'  It  is  also  urged  that  the  city  has  only  the  authority  to  erect  an 
electric  plant  for  the  purpose  of  lighting  the  streets  and  public 
places  of  the  city,  and  is  not  authorized  to  furnish  light  for  use 
in  the  houses  and  stores  of  its  citizens.  *  *  *  It  has  been 
the  uniform  rule  that  a  city,  in  erecting  gas-works  or  water- worio, 
is  not  limited  to  furnishing  gas  or  water  for  use  only  upon  tbe 
streets  and  other  public  places  of  the  city,  but  may  furnish  the 
same  for  private  use  ;  and  the  statutes  of  Iowa  now  place  electric 
light  plants  io  the  same  category."  The  case  of  Smith  v.  Mayor, 
etc.,  88  Tenn.  464 ;  12  S.  W.  Kep'r,  934,  is  also  in  point  as  to  the 
principle  involved.  The  charter  of  the  city  of  Nashville  contained 
the  following  in  its  enumeration  of  the  powers  conferred  upon 
the  city  :  "  To  provide  the  city  with  water  by  water-works,  within 
or  beyond  the  boundaries  of  the  city,  and  to  provide  for  the  pre- 
vention and  extingabhment  of  fires,  and  organize  and  establish 
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fire  compauiee."  Acting  under  the  ftDthority  thns  conferrod,  the 
dtj  established  water-works,  and,  in  addition  to  making  proriaion 
for  the  eztingnishment  of  fires,  it  furnished  water  to  the  citizens. 
The  right  to  do  this  was  diepated,  and  formed  the  principal  snbject 
of  controversy.  The  conrt  said :  "  Kotliing  eliould  be  of  greater 
coDcem  to  a  municipal  corporation  than  the  preservation  of  the 
good  health  of  the  inhabitants.  Nothing  can  be  more  condnc-ive 
to  that  end  than  a  regular  and  sufficient  supplj  of  wholesome 
water,  which  common  observation  teaches  all  can  be  furnished  in 
popnIoDS  cities  only  through  the  instramentality  of  well-equipped 
witcr-works.  Hence  for  a  city  to  meet  Buch  a  demand  is  to  per- 
form a  public  act,  and  confer  a  public  blessing.  It  is  nut  strictly 
a  governmental  or  mnnicipal  function,  which  every  municipality 
is  under  obligations  to  aasame  and  perform,  but  it  is  very  closely 
akin  to  it,  and  shonld  always  be  recognized  as  within  the  scope  of 
its  authority,  unless  exdnded  by  some  positive  law,  *  *  *  It 
is  the  doing  of  an  act  for  the  public  weal  —  a  lending  of  corporate 
property  to  a  public  use.  *  *  *  It  cannot  be  held  that  the 
city  in  doing  so  is  engaging  in  a  private  enterprise,  or  performing 
a  mnnidpal  function  for  a  private  end."  While  the  authorities 
on  the  precise  question  are  meager,  we  think  the  weight  of  author- 
ity, as  well  as  of  reason,  tends  to  sDstain  the  right  of  the  munici- 
pality through  its  proper  officers,  acting  in  the  exercise  of  a  sound 
discretion,  to  furnish  light  as  well  as  water  to  its  inhabitants,  not 
only  in  its  public  places,  but  la  their  private  liouses  and  places  of 
bosinees. 

An  additional  gnestion  is  presented  and  discussed.  It  is  shown 
by  the  avemionts  of  the  complaint  that  snch  action  as  the  city 
anthoritiee  have  taken,  and  are  proposiug  to  take,  is  by  virtae  of 
a  resolation  adopted  by  the  city  cotincil,  and  not  by  virtue  of  an 
ordinance,  and  that,  if  the  city  is  authorized  to  erect  and  operate 
an  electric  light  plant,  it  can  only  do  so  by  virtue  of  an  ordinance 
duly  enacted.  In  so  far  as  the  city  derives  any.authority  from  the 
act  of  March  8,  1S83  (Elliott's  Supp.,  §  794  et  seq.),  it  is  author- 
ized to  act  either  by  resolution  or  ordinance ;  bnt  aside  from  the 
statute,  whore  the  city  council  has  power  to  act  in  a  given  case, 
and  its  charter  does  not  prescribe  the  manner  of  action,  it  may 
■ccompliah  its  purpose  by  reeolution  as  well  as  by  ordinance.  Note 
to  Bobinson  v.  Mayor,  etc.,  S4  Am.  Dec.  632,  and  authorities  there 
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cited.  The  txvrt  erred  in  overmling  tlio  demurrer  to  the  com- 
plaint.  The  cause  is  reverBed,  at  the  costs  of  the  appellee,  wi& 
iDBtructioDS  to  the  circuit  court  to  sustain  the  demarrer.* 

Mnnlolpol  oorporaUoas  —  powco:  to  famUh  wat«r  or  light  for  prlvata 
use. — In  tku  faregoing  cose  It  ia  held  tlut  a  muDicipU  corporation  luTiog 
express  aathorlty  to  light  Its  itreetB  trnd  pablle  plRcea  vlth  electric  light  aad 
to  «rect  tad.  miiiatiiiD  polen  and  winu  for  tllM  purpoea,  maj  also  erect  and 
iDBlDt»lii  norha  for  the  m&nnfKcture  oF  the  electrlcit;  and  ma;  faruish  tha 
electric  light  for  private  use.  In  the  case  of  Spnuldlngv.  Peabodj,  153  Ma«s. 
129,  dted  u  oppowd  to  this  view,  It  will  be  tonnd  that  the  town  of  Peabod7 
was  acting  under  a  mnch  more  reetrictod  power.  According  to  the  ruTlew  of 
the  slatutea  applicable  to  the  qneatian,  aa  presented  by  the  court,  iowdb  unlf 
had  expresa  power  to  establiah  and  maintain  atreet  Umpa,  and  the  lnipli«d 
power  to  contract  with  gaa  and  electric  light  companies  forHupplfingtheDght. 
The  question  waa  whether  the  town  had  power  lo  "  build  and  equip  an  electria 
plant"  to  light  the  streets  and  to  "  aell  for  commercial  pnrpoaes  an;  aurpliu 
lighting  power."  It  waa  held  that  It  bad  not.  The  court  «aya:  "  The  argu- 
ment la,  that  if  such  a  town  aa  Peabody  can  erect  and  maintain  atreet  lamps, 
it  can  maintain  them  by  an;  appropriate  meana,  and  that  one  appropriate 
means  is  the  canalructlon  and  maintenance  of  worka  for  the  mannfactare  and 
distribution  of  the  gaa  or  electridtj  which  it  uaea  for  the  purpose  of  lighting 
its  BtreetB.  The  extent  to  wbtr.b  powers  will  be  Implied  from  general  wnfda 
depends  a  good  deal  upon  the  nacura  of  the  written  instrument  the  meanioff 
of  wbicb  is  to  be  determioed.  In  interpreting  a  conatitution  of  government, 
the  neceaslties  of  the  government  eatabllshed  bj-  the  oouBtitution  must  beeoik 
sidered,  and  when  it  appears  that  there  is  no  attempt  specifically  to  define  In 
the  constituUoD  all  the  powers  granted,  but  that  the  great  objects  of  the  govern- 
ment are  described  only  in  general  terms,  a  somewhat  liberal  count  ruction  maj 
be  necessary  in  aider  that  the  government  may  not  fall  of  accouiplisbing  tba 
ends  for  which  it  was  created.  Towns  are  subordinate  divlaloos  of  the  state, 
and  they  vary  greatly  In  the  number  of  their  inhabitante  and  in  the  amonntof 
their  taxable  property.  It  is  wlioll;  for  the  legialature  to  determine,  within  the 
limitations  of  the  constitution, the  powerswhich  towns  shall  posaesa;  and  wbsD 
it  appears  that  the  custom  of  the  legislature  has  been  apecifically  to  define 
from  time  to  time  the  purposes  for  Wbich  towaa  may  raise  uioney  by  taxation 
of  their  inhabitants,  and  when  the  legislature  can  at  any  time  grant  additional 
powers  if  the;  are  deemed  neeessar;,  a  somewhat  strict  construction  of  existing 
■tatutea  is  reasonable,  and  in  accordance  with  the  presumed  Intention  of  tfas 
legislature.  Uuder  the  special  acta,  whereby  Boston  nasanthorited  tomaintaia 
street  tamps,  it  conid  not  have  been  held  that  the  town  or  city  was  authorized 
to  engage  In  the  whale  fisheries  tor  the  purpose  of  procuring  oil.  The  Inten- 
tion waa  that  the  oil  for  the  lamps  should  be  bought  aa  persona  generally 
bought  oil  used  for  lights.  Towns  are  authorised  to  raise  money  for  the  sap- 
port  and  employment  of  the  poor,  but  it  could  not  reasonably  be  held  that  it 
wan  intended  that  towne  should  at  public  expense  erect  and  maintain  factories 
for  the  manntactare  of  all  clothing  which  the  poor  might  wear,  or  of  all  tb* 
■Reported in 28  N.  B.  Bep'r.Stt. 
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ImplemenU  whicli  they  might  nie.  Towna  ue  anthorlMd  to  itieo  monej  toi 
ouiTlDg;  papils  to  and  from  the  public  icLooU,  bot  this  could  not  be  held  to 
aulhorae  totrna  to  maiDtain  a  atraet  railway  or  a  ateam  railroad,  TotroB  are 
antharized  U>  niaintaia  pnblic  librarieB,  but  this  doe*  not  meau  that  thej  can 
maiaiaiii  paper  mllla  and  printing  establish  men  la  for  making  books  for  thu 
Ubraiiee.  Tlieve  ai«  andoubtedlj  extreme  eiamplee,  but  they  IlluatAte  the 
neceaaity  of  a  somewhat  atrict  conatTaction  of  the  staiutee  relating  to  the 
potreiB  of  towna.  *  *  *  It  cannot  be  aaid  that  the  ercclion  of  aucb  works 
aa  are  contemplated  by  the  votea  ahown  la  this  case  ure  In  any  gtrict  sense 
nemaaary  in  order  to  enable  the  town  of  Peabody  tii  ligbt  ita  atruiitB.  When 
street  lamps  were  first  authorized  in  Boston,  the  use  of  gaa  or  eleclriclty  for 
taroiahing  light  was  unknown.  Oil,  or  some  eimllar  aubstance,  was  ueed  for 
that  purpose  then,  aa  it  ia  now  used  in  many  places.  Gas  has  now  been  nsad 
for  a  long  time  in  thickly-settled  communities  and  has  beea  bougbt  for  that 
pnrpoae,  yet  there  is  Dothing  iu  the  statuiea  indicating  that  towos  may  con' 
etruct  and  maintain  gas-works  for  the  purpose  of  lighting  their  strueta,  except 
the  general  words  that  they  may  erect  and  maiDtain  street  lamps,  and  the 
coQatraction  pat  npoa  the  statutes  in  practice  has  been  that  towns,  under  the 
authority  conferred  by  the  general  lawa,  have  not  tUemselTes  undertaken  to 
coDBtraet  aDd  maintain  gas-works  for  lighting  the  streets.  lo  small  towns, 
the  erection  aud  maintenance  of  such  works  nader  a  general  implied  powor 
might  iDTolve  an  eipenditure  of  money  which  Muld  not  well  be  borne.  Tha 
subject  of  conatructlngand  maintaining  gaa  or  oloctrlc- works  for  the  maaafaclurs 
of  gas  or  electricity,  and  the  distribntion  thereof  through  the  streets  of  towna 
and  cities  tor  the  purpose  of  f  urnishiug  light,  is  one  of  too  much  importance 
to  be  attached  as  a  mere  incident  to  the  power  given  to  erect  and  maintain 
street  lamps,  and  we  think  that,  if  the  legislature  had  intended  that  towna 
generally  should  have  authority  to  erect  and  mi^ntain  auch  works,  the  author* 
ity  would  have  been  plainly  etpmssed  !n  tho  statutes,  with  such  limttaUoDB 
and  accompanied  by  sui:h  restrictions  as  the  legialature  might  think  it  prudent 
to  establish.  We  see  no  indications  In  the  existing  atatutes  that  the  legisla- 
tare  inlended  to  make  provialons  for  the  exercise  of  any  such  authority  by  the 
towns  of  the  commonwealth." 

The  ease  of  Mouldin  v.  City  Conncll  of  Qreaoville,  referred  to  in  the  prindpal 
c*ne,  will  be  found  in  volume  3  uf  these  reports,  page  34.  It  was  there  held  that 
under  a  general  authority  to  provide  for  the  public  welfare,  a  city  might  pur- 
chase, maintain  and  operate  an  electric  light  plant  for  the  purpose  of  lighting 
Ita  streets  and  public  places,  but  that  it  had  no  power  to  furnish  light  for  pri> 
vBte  use. 

The  coQcluaiona  of  the  principal  case  are  supported  by  the  analogy  of  casea 
relating  to  municipal  water-works.  In  Home  v.  Cabot,  38  Ga  SO,  it  was  held 
that  under  a  general  power  "  to  make  all  contracts  they  may  deem  necessary 
for  the  welfare  of  the  city,"  the  mayor  and  council  had  power  to  contract  for 
the  erection  of  water-  works  to  supply  water  for  public  and  private  use.  See, 
also,  Wells  V.  Mayor  &  Conudl  of  Atlanta,  4S  Oa  67.  The  same  cooclu- 
sioD  was  reached  in  Intendant  &  Town  Council  ot  Livingston  v.  Pippin,  SI  Ala. 
542.  where  the  power  conferred  waa  "to  paas  all  such  ordeni,  by.lawa  and  ordi- 
nuicee  respecting  the  street  or  atreeta,  markat-buildlngs,  pleasure  carriages, 
TOI.  T.—  80 
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wagoaa,  cftrts,  dnji  Mid  poUes  of  Mdd  town,  tlutt  ahould  b«  atoBaaa.Tj  for  tlia 
aeemitf  Bad  welhrs  of  th«  InhAblUnU  thereof,  and  for  preMrring  hwlth, 
pe»M,  Older  andgood  garerameiit  withla  the  Mid  town." 
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(auprame  Court  ol  Calirgralft,  Not.  IB,  IfitU 

1.  Babkb  and  banking.  Rblatiohb  of  bakk  to  its  depositors.  A  buik 
In  reoelTing  ordinary  deposits  becomes  th«  debtor  of  the  depositor,  snd  it«  im- 
plied ooDtrsct  vrith  him  is  to  discharge  this  indebtednees  b;  honoring  Boch 
checks  as  he  may  draw  upon  it,  and  It  le  not  entitled  to  debit  Iila  aocoont  with 
auf  payments  except  sach  as  are  Tnade  by  his  order  or  dlreciJoD. 

3.  Payment  of  poboed  cbbck.  Liability  to  dkpositor.  The  payment 
of  a  check  which,  thoDgh  purporting  to  1>e  drawn  by  ths  depositor,  turns  out 
to  be  a  forgery.  Is  made  at  the  peril  of  the  bank  and  It  is  not  jostified  in 
charging  it  against  the  depositor's  aeeonn  t  unless  some  negligent  act  of  his  in 
some  wa;  oontributed  to  Indace  such  psyment  in  the  first  instanoe,  or  anless 
by  his  subsequent  conduct  in  relation  to  the  matter  he  is,  upon  equitable  prln. 
dples,  estopped  to  de  ny  the  correctness  of  inch  payments. 

8.  EFFECT  OF  NSILIOBHCB  OT  TKB  DBFOSITOR  in  DIBCOTBBINO  AND  orvTiro 
ROTICB  OF  THB  FOROBRT.  StatkKKNT  OF  ACCOUNT  BY  BANK.  Where  the 
bank,  after  payment  of  a  forged  check,  I>alances  the  depositor's  bank'lxwk, 
cliarging  him  with  the  forged  check  and  delivers  the  book  with  the  eauoeled 
checks  to  the  depositor,  and  the  latter  neglncia  for  an  nnreasonable  time  to 
examine  the  account,  discover  and  give  noUce  of  the  forgery,  the  dapoeilor  is 
not  thereby  estopped  from  impeaching  the  account,  bnt  he  may  prove  the  for- 
gery and  ooneeqaent  incorrectness  of  the  statement,  and  the  burden  will  then 
be  upon  the  bank  to  show  tiiat  it  has  been  prujudiced  by  such  negligence,  and 
faUlng  to  do  this.  It  will  l>e  liable  for  the  amount  of  the  forged  check. 

4.  Son  TO  RECOVER  auotnt  paid  by  bank  on  forobd  cbece.  Instbcc- 
TIONS.  Where  a  Innk  allowed  over  three  months  to  elapse  before  It  returned 
to  a  depositor  a  forged  check  drawn  on  his  accoant  and  payable  to  "currency 
or  bearer,"  thai  It  had  paid  without  requiring  thp  bearer's  indorsement  or 
identification,  and  there  was  no  evidence  that  the  bank  ooald  have  retrieved 
Its  loss  If  notified  of  the  forgery,  the  depodtor's  neglect  within  a  ressonable 
time  after  the  retnm  of  his  canceled  checks  to  examine  them,  and  give  notice 
of  the  forgery,  was  not  a  defense  to  an  action  to  recover  the  money  paid  on 
snch  check;  and  hence  the  bank  wsa  not  prejudiced  by  an  erroneous  instruc- 
tion to  the  effect  that  the  depositor  was  not  guilty  of  negligence  in  failing  to 
examine  the  checks  and  bank-ixrak,  and  that  he  l>ecanie  bound  to  give  notice 
of  the  foppery  only  after  he  had  discovered  It. 

IN  baok.     Appeal  from  enperior  eonrt,  city  and  county  of  Saa 
Frandaco,  John  F.  Finn,  judge.    Action  by  Jsnin  against 
the  London  &  San  Francisco  Bank  to  recover  money  deposited 
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hy  plaintiff  with  defendant,  and  paid  hj  the  latter  oo  a  forged 
check.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Winans,  B«lknap  ds  Oodoy  and  John  B.  ffarmon  {Jcuho^ 
Barriwn  t&  GoodfeUow,  of  conneel)  for  appellant  W.  H.  L. 
£amM  {H.  L.  G«ar,  of  coaasel)  for  respondent 

Db  Havbn,  J.  The  plaintiff  was  a  depositor  in  the  bank  of 
defenduit  u>d  the  controversy  in  this  action  grows  oat  of  the 
payment  by  defendant  of  acheck  for  $16,700,  purporting  to  have 
been  signed  bj  plaintiff,  and  for  which  amoant  defendant  claims 
that  it  is  entitled  to  debit  the  account  of  plaintiff.  The  com- 
plaint alleges  that  this  check  was  a  forgery.  This  is  denied  in 
the  answer;  and  as  another  and  separate  defense  it  is  averred,  in 
anbatance,  that  the  plaintiff  is  estopped  to  deny  the  genaineneBS 
of  said  check,  becaase  of  his  ne^ifligence  in  not  examining  his 
balanced  pass-books  and  returned  checks,  including  the  one  in 
dispute,  within  a  reasonable  time,  and  giving  notice  that  such 
check  was  forged,  "  by  reason  of  which  laches  defendant  was 
prevented  from  tracing  ont  the  f oiger  of  said  check  or  said  og*- 
nature,  if  it  was  a  forgery,  and  proceeding  against  him,  for  a 
period  of  nearly  five  months,  and  nntil  all  trace  of  said  forger 
was  lost"  The  defendant  also  avers  that  the  account  between 
itself  and  plaintiff  had  become  a  stated  one.  The  check  was  paid 
on  May  29,  1878,  and  on  September  4,  1878,  the  defendant  re- 
tamed  to  plaintiff  his  pass-book,  showing  the  statement  of  hia 
accoant  at  that  date,  and  that  he  was  charged  with  tlie  amount  of 
this  check,  which  was  also  returned  to  him  as  one  of  the 
vouchers.  On  December  11, 1678,  another  statement  of  plaintiff's 
account  was  rendered  by  defendant,  in  which  appeared  the  bal- 
ance shown  by  the  previous  aeconnt  The  evidence  also  tended 
to  show  that  plaintiff  did  not  at  once  examine  the  check  in  dis- 
pnte  when  it  was  retomed  to  him  with  hie  balanced  pasfr-book  on 
September  4,  1878,  nor  antil  some  time  in  the  month  of  Decem- 
ber, 1878,  and  that  he  first  intimated  to  defendant  a  doubt  of  it« 
genninenesa  abont  December  38,  1878,  but  did  not  give  notice 
that  he  actually  claimed  it  to  be  a  forgery  until  Febrnary  1,  1S79. 

The  verdict  of  the  jury  in  favor  of  plaintiff  must  be  deemed,  on 
this  appeal,  to  have  conolosively  established  the  fact  that  the 
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check  wflB  a  forgery,  as  tliere  was  evidence  sufficient  to  eatablieh 
such  a  finding,  and  it  is  not  dumed  that  there  was  any  error  in 
the  instnictions  of  the  ooort,  so  far  as  thej  relate  to  that  particn- 
lar  point.  It  is  well  settled  that  a  bank  in  receiving  ordinary 
deposits  becomes  the  debtor  of  the  depositor,  and  its  implied 
contract  with  him  is  to  discharge  this  indebtedness  by  honoring 
such  checks  as  he  may  draw  npon  it,  and  it  is  not  entitled  to 
debit  his  acconnt  with  any  payments  except  such  as  are  made  by 
his  order  or  direction.  Crawford  v.  Bank,  100  N.  Y.  50 ;  2  Jf. 
E.  Rep'r,  881 ;  Bank  v.  Risley,  111  U.  8.  125  ;  4  Sup.  Ct.  Rep'r, 
322.  All  nnanthorized  payments,  such  as  upon  forged  checks, 
are,  therefore,  made  .it  the  peril  of  the  bank,  and  it  is  not  justified 
inchargiug  them  against  the  depositor's  accoant  unless  some 
negligent  act  of  his  in  some  way  contributed  to  induce  snch  pay- 
ment in  the  first  instance,  or  nnless  by  his  subsequent  conduct  in 
relation  to  the  matter  he  is  upon  equitable  principles  estopped  to 
deny  the  correctness  of  such  payments.  This  view  of  the  law 
cannot  be  well  qaestioned,  and  finds  abundant  support  in  the  de- 
cisions of  conrts.  Shipman  v.  Bank,  126  N.  T.  318 ;  37  N.  E. 
Eep'r,  371 ;  Hardy  v.  Bank,  51  Md.  562 ;  Weinstein  v.  Bank,  69 
Tex.  38 ;  6  8.  W.  Rep'r,  171 ;  Bank  v.  Morgan,  117  U.  S.  96 ;  8 
Sup.  Ct.  Eep'r,  657. 

It  isnot  (.'laimed  in  this  case  that  plaintifF  was  guilty  of  any 
prior  negligence  which  induced  the  defendant  to  pay  the  cheek 
in  dispute,  and  we  are,  therefore,  to  consider  only  the  one  general 
question,  whether,  upon  the  evidence  before  it,  the  court  commit- 
ted any  error  to  the  prejudice  of  the  defendant  in  giving  or  re- 
fusing instructions  relating  tn  the  defense  of  estoppel,  and  this 
we  proceed  to  do.  The  plaintiff  was  in  no  manner  responsible 
for  the  action  of  the  defendant  in  paying  the  check.  In  making 
such  payment  it  parted  with  its  own  money,  and  not  that  of  plain- 
tifE;  and  the  loss  consequent  thereon  was  its  own,  and  should  not 
be  transferred  to  the  plaintiff,  unless,  from  all  the  cireumstaucCB  in 
the  ease,  it  appears  reasonably  probable  tliat  but  for  his  alleged 
negligence,  the  defendant  could  have  protected  itself.  The  de- 
fendant lias  not  in  fact  discharged  its  indebtedness  to  plaintiff, 
and  should  not  be  permitted  to  debit  him  with  any  amount  as  an 
offset  thereto  nnless  it  appears  that  by  reason  of  the  negligent 
conduct  of  plaintiff  it  has  omitted   to   take   proceedings   which 
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it  otherwise  vonld  and  could  havetakeu  to  indemnify  iteelf  from 
loss.  This  seems  to  ua  clear  upon  the  plainest  principles  of  jns- 
tice.  The  halaneiog  of  the  pass-book  in  September,  «nd  charg- 
ing the  plaintiff  therein  with  the  amount  of  this  check,  and  its  re- 
turn to  him  at  the  same  time  constitated  a  statement  of  tlie  ac- 
count between  himself  and  the  defendant;  and  it  thereupon  be- 
came the  duty  of  the  plaintiff  to  examine  the  same  within  a  reason- 
able time,  and  give  to  defendant,  without  unreasonable  delay, 
notice  of  any  objection  which  he  had  to  it,  and,  unless  such  ob- 
jection was  made  within  a  reasonable  time,  it  became  an  acconnt 
stated,  and  there  was  imposed  upon  the  plaintiff  tlie  burden  of 
showing  that  the  check  with  which  he  was  debited  was  a  forgery ; 
and  in  addition  to  this,  if  the  circumstances  attending  the  entire 
transaction  were  such  as  to  make  it  reasonably  probable  that  the 
bank  had  suffered  prejudice  by  plaintiff's  unreasonable^  acqui- 
escence in  the  acconnt  as  stated,  he  would  not  be  permitted  to 
open  the  acconnt  by  proof  of  its  ineorrectoess. 

TTpoD  the  trial  the  conrt  instructed  the  jury,  in  substance,  that 
if  they  found  that  the  check  in  dispute  was  a  forged  one,  they 
must  find  for  the  plaintiff,  unless  it  was  shown  tliat  plaintiff's 
failure  to  examine  his  checks  deprived  the  defendant  of  an  op- 
portunity to  save  itself  from  loss  on  account  of  the  money  paid 
thereon ;  and  they  were  further  instructed  that,  if  "  the  plaintiff 
was  guilty  of  n^ligence  in  respect  to  Iiis  treatment  of  his  checks, 
including  the  disputed  check,  after  he  received  them  at  the  Sep- 
tember balancing  and  the  December  balancing,  or  by  reason  of 
his  making  the  discovery  of  the  forgery,  or  of  the  facts  which 
put  him  on  inquiry  respecting  it  some  months  before  he  gave  any 
notice  to  the  bank  of  such  discovery,  whereby  the  bank  was  or 
may  have  been  injured,  they  may  find  for  the  defendant."  So 
far  this  was  a  correct  statement  of  the  law,  and  with  other  instruc- 
tions given,  conveyed  to  the  jary  with  sufficient  clearness  the  Uw 
as  we  have  declared  it.  But  the  court  also  gave  the  following : 
**  In  considering  the  fact  that  Mr.  Janin's  bank-  book  was  balanced, 
and  that  the  bank's  statement  of  the  balance  was  apparently  ac- 
qnieseed  in  for  a  considerable  length  of  time,  I  instract  yon  that 
the  plaintiff  was  under  no  contract  to  the  bank  to  examine  with 
diligence  his  return  checks  and  the  bank-book.  In  contemplation 
c^  law,  the  book  was  balanced  and  the  checks  returned  for  the 
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protection  of  the  depositor,  Dot  for  the  protection  of  the  bank ; 
and  when  Mr.  Janin  failed  to  examine  it,  the  only  uoneequence 
was  that  the  burden  of  proof  was  shifted.  Hr.  Janin  then  be- 
came bound  to  show  that  the  account  was  wrongly  stated.  This 
right  he  has  preserved  bo  long  ae  the  claim  was  not  barred  by  the 
statute  of  limitations."  This  instraction,  although  supported  by 
the  anthority  of  Weisser  v.  Denison,  10  N.  Y.  68,  is  not,  in  our 
opinion,  entirely  correct,  and  is  in  conflict  with  other  inBtrnctions 
referred  to.  When  considered  in  connection  with  a  jwrtion  of 
another  instrnction  given,  to  the  effect  that  it  "  was  safficient  to 
give  notice  when  the  forgery  was  discovered,"  this  clearly  implied 
that  plaintiff  could  not  be  charged  with  negligence  in  not  examin- 
ing hiB  checks  within  a  reasonable  time,  and  that  the  jury  were 
only  to  conuder  whether  he  was  guilty  of  unreasonable  delay  in 
giving  notice  after  he  made  the  examination  and  discovered  the 
foi^ry.  This  is  not  the  true  rnlo.  This  error,  however,  will  not, 
in  view  of  the  andiepnted  evidence,  justify  a  reversal  of  the  judg- 
ment  Conceding  that  the  plaintiff  was  guilty  of  nE^Iigenoe  in 
not  earlier  examining  his  checks,  discovering  the  forgery,  and 
giving  notice  thereof,  there  is  nothing  in  the  evidence  from  which 
it  can  be  reasonably  inferred  that  the  defendant  sustained  any  loss 
thereby,  or  that  its  position  with  reference  to  the  check,  because 
of  not  having  earlier  notice,  was  in  any  manner  changed  to  its  dis- 
advantage, and  the  court  would  have  been  justified  in  so  charging 
the  jnry.  The  check  was  paid  on  May  29,  1878 ;  and  it  was  not 
antil  September  4,  1878,  that  it  was  returned  to  plaintiff.  The 
check  was  payable  to  "  currency  or  bearer,"  and  when  paid  the 
person  who  presented  it  was  not  identified,  or  required  to  indorse 
it.  This  case  was  tried  in  1885,  and  there  is  nodiing  in  the  evi- 
dence pointing  to  the  fact  that  if  notice  had  been  given  on  the 
very  day  the  check  was  returned,  the  defendant  would  have  been 
in  any  better  position  to  discover  the  forger,  or  the  person  who 
uttered  it,  or  to  avail  itaelf  of  any  of  the  coercive  measures  known 
to  tlie  law  by  which  to  retrieve  its  loss,  than  it  was  at  the  time  it 
received  notice.  If  pUintiff  was  negligent,  it  was  not  shown  that 
the  defendant  suffered  any  damage  thereby,  and  for  that  reason 
ench  negligence  cannot  be  allowed  as  a  defense  to  plaintiff's  right 
to  recover  in  this  action. 
There  may  be  some  general  language  in  the  case  of  Bank  r. 
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Moigan,  117  17.  8. 115 ;  6  Sup.'  Ct.  Bep*r,  657,  which  would  aeetn 
to  imply  that  it  is  not  oecesBar;  that  the  evideace  should  tend  to 
^ovT  that  any  pecnniary  benefit  would  have  accrned  to  the  defend- 
ant if  reasonable  notice  had  been  given  ir;  but  this  general  language 
ia  limited  by  the  facts  of  that  case,  and  the  more  specific  rule  which 
the  court  annoanced,  viz.:  "  Still  farther,  if  depositor  was  gailty 
of  ocgligence  in  not  discovering  and  giving  notice  of  the  frand 
of  his  derk,  then  the  bank  was  thereby  prejudiced,  because  it  was 
thereby  prevented  from  taking  steps,  by  the  arrest  of  the  crim- 
inal, or  by  an  attachment  of  his  property,  or  other  form  of  proceed- 
ing to  compel  restitution."  In  the  case  of  Continental  Mat. 
Bank  v.  National  Bank,  50  N.  Y.  576,  cited  by  appellant,  it  ia 
Boid  that  the  arrest  and  detention  of  a  swindler  are  powerful 
means  of  coercing  restoration  of  property,  and  that  the  loss  of 
this  means  in  relying  upon  the  declaration  of  another  would  estop 
sDch  peraoQ  from  denying  the  truth  of  the  statement  npon  which 
reliance  was  made.  Bnt  this  language  is  to  be  considered  in  con- 
nection with  the  particular  facta  then  before  the  oonrt,  from 
which  it  appears  that  the  declaratioc  held  to  be  an  estoppel  was 
the  direct  admission  of  Uie  gennineness  of  the  check  afterward 
dsimed  to  be  forged,  and  that,  "  had  the  teller  of  the  certifying 
bank  disclaimed  the  f oiged  certificate  and  pronounced  it  a  forgery 
when  presented,  the  holder  of  the  check  wonld  have  had  ample 
time  to  arrflBt  the  swindler  at  the  Bank  of  the  State  of  New  York 
before  he  had  received  the  money  on  the  gold  checks,  and  before 
he  went  to  the  sabtreaaury  with  hie  gold  certificatea."  White 
T.  Bank,  64  K.  Y.  323.  The  distinction  between  snch  &  case  as 
that  and  one  like  this,  in  which  there  is  nothing  in  the  evidence 
to  indicate  that  all  trace  of  the  forger  was  not  lost  before  the 
check  in  controversy  was  returned  to  plaintiff  months  after  its 
payment,  is  a  marked  one;  and  in  White  v.  Bank,  jnst  cited, 
what  we  conceive  to  be  the  mie  applicable  to  the  facts  in  this 
rec<»d  is  thus  stated :  "  In  the  case  at  bar  it  is  the  merest  conject- 
ore,  with  scarcely  a  possibility  to  snpport  it,  that  the  defendant, 
or  those  from  whom  it  received  the  bill,  could  at  any  time  after 
the  transmission  of  the  foreign  bill  of  exchange  to  Bidtimore  have 
tokot  any  eftectnal  measures  either  for  arresting  the  swindler  or 
retiming  the  bill  bought  and  paid  for  npon  the  credit  of  the 
bill-     Estoppels  cannot  be  based  upon  mere  coajecturee,  even  if 
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a  proper  fonndation  is  laid  for  tbem  in  other  napecta."  There 
is  nothiDg  in  Bank  v.  Keene,  53  Me.  103,  in  conflict  with  thts. 
Id  that  case,  and  npon  its  pecniiar  facts,  it  was  held  proper  to 
instrnct  the  jar;  "that,  if  the  plaintiffs,  relying  on  the  defeod- 
ant's  admission,  were  induced  to  refrain  from  obtaining  eecarit; 
from  Judson  by  his  arrest  or  byan  attachment  of  his  property, 
and  the  J  thereby  sustained  an  injury,  then  the  defendant 
wonld  be  estopped  from  denying  his  signature."  But,  of  comse, 
to  jnstify  such  an  iuBtmction,  there  must  be  some  evidence  tend- 
ing to  show  the  facts  upon  which  it  is  predicated.  In  this  case 
the  burden  of  proof  to  show  that  it  sustained  damage  or  injury 
by  thft  negligence  of  plaintiS  was  upon  the  defendant,  and  this 
it  was  required  to  show  by  evidence  having  some  reasonable  ten- 
dency to  establish  such  fact.  In  order  to  justify  the  enbnuedon 
of  any  question  of  fact  to  the  jury  the  proof  must  be  snffldent  to 
raise  more  than  a  mere  conjecture  or  surmise  that  the  fact  is  aB 
alleged.  It  mnst  be  such  that  a  rational,  well-constructed  mind 
can  reasonably  draw  from  it  the  oonclnsion  that  the  fact  exists, 
and  when  the  evidence  is  not  sufficient  to  justify  sach  an  infe^ 
ence  the  conrt  may  properly  refuse  to  submit  the  question  to  the 
jury,  and  in  our  opinion  the  evidence  in  this  case  was  not  snch 
as  would  have  warranted  the  jury  in  finding  as  a  fact  that  the 
delay  of  plaintiff  in  giving  it  notice  that  the  check  in  qnesdoo 
was  a  forgery,  lost  to  it  any  rights  or  remedies  which  otherwise 
it  might  have  resorted  to,  in  order  to  save  itself  from  the  loss  in- 
curred by  its  own  mistake  or  negligence  in  the  first  instance,  and 
which  it  now  asks  the  plaintiff  to  bear,  and,  therefore,  the  einv 
we  have  pointed  out  in  the  instruction  of  the  conrt  was  without 
prejudice  to  the  defendant.    Judgment  and  order  affirmed.* 

We  concur:  Beatty,  G.  J.;  Sharpstein,  J.;  Gkrontte,  J.) 
McFarland,  J. 

Harrison,  J.,  being  disqualified,  did  not  participate  in  the  fore- 
going opinion. 

Faterson,  J.,  dissents. 

Banks  and  banUng  —  foqfad  oheoki.— See  Depoalt  Bank  t.  Fayette  Hatlw*! 
Bank,  3  Am,  R.  B.  &  Corp.  Rep.  296 ;  Skipman  v.  Bank  of  State  of  Netr  Toik> 
4  Am.  B.  R.  A  Corp.  Rep.  608.  and  cases  dted  in  note. 

•Bapoitad  InSIPao.  Bap'r,  UOOteSOal.U. 
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(Court  of  AKwal*  Of  Haw  Tork,  Sceoiid  IMtMod,  D«o.  1,  I8HJ 


Ii  Emihknt  douain.  Vacation  of  btrbbt  ahd  oociipatioit  or  bakk  bt  a 
KAHJtOAD.  RI9HT8  OF  ABnTTwa  owHEK.  The  dty  antLoriiles  of  RoehsBter 
TMftMd  the  Btreet  in  front  of  pIUntiiTB  premlseH  and  the  aame  wbs  Mcapied  bj 
the  defandant  company,  which  eraeted  at  that  polQt  a  atone  abntnent  and 
aarth  embankment  aboat  fonrteen  feet  high,  upon  which  ila  nwd  waa  hntlt 
and  operated  puraaant  to  fltatatorranthoiitj.  The  apace  between  the  embaak- 
ment  and  the  pltdntlS's  lot  was  too  narrow  to  admit  of  the  approach  of  teams 
Knd  theTe  nraB  no  other  acceea  to  the  plalntlf  a  premlBos.  Held,  that  the  plain- 
tiir  bad  a  right  of  aeoaw  to  her  pramlBea  orer  the  strset,  which  was  propertf 
and  of  which  she  coaM  not  be  deprived  withont  compensation ;  that  the  inter- 
ference with  such  right  of  aeoesa  b;  the  Taoaiian  of  the  street  and  conatruo- 
tioB  at  Qm  smbankmant,  was  a  taking  of  the  plaintiffs  propertj,  within  th» 
meuting  of  the  cooatltatlon,  and  that  aba  could  nutintaln  a  bqU  for  damagea 
agalast  the  detoidaiit,  for  Its  anUwfal  InterfsranM  with  saoh  right  of  aoooss. 

APPEAL  from  enpreme  coiixt,  general  term,  fifth  department. 
Herersed.  Action  by  Fraderika  Egerer  agaioBt  the  New 
York  Ceatral  and  Hadson  Eiver  Railroad  Company  for  damages 
to  real  estate.  Judgment  was  ordered  for  defendant  on  plaintifTs 
exceptions  beard  at  general  term  in  the  first  instance.  Plaintiff 
appeals.  The  other  facts  fally  appear  in  the  following  statement 
by  Potter,  J. : 

This  action  was  tried  at  the  M(Hiroe  cirenit  on  Janoary  2S,  1886. 
At  the  close  of  the  evidence  the  conrt  directed  a  verdict  for  the 
defendant,  to  which  plaintiff  excepted,  and  the  court  thereapoa 
ordered  the  exceptions  to  be  beard  at  the  general  term  in  the  first 
instance.  The  principal  facta  in  the  case  are  that  plaintifiPs 
premises  are  situated  upon  North  avenne,  formerly  North  street, 
which  has  been  a  street  in  nee  by  the  general  pnblic  for  many 
years,  and  afforded  access  to  plaintiff's  premises.  Under  the  act 
of  the  legislature  (chap.  147,  Laws  1880),  the  defendant  was 
allowed  to  agree  with  commissioners  appointed  by  the  act  npon 
behalf  of  the  city  of  Rochester,  npon  a  plan  to  elevate  the  track 
along  and  across  the  streela  in  said  city,  to  dose  up  streets,  and  to 
change  the  location  of  defendant's  tracks.  In  carrying  out  the 
plan,  the  portion  of  said  street  in  front  of  plaintiff's  premises 
was  discontinned,  and  the  defendant  erected  at  that  point  an  abnt- 
ment  of  stone  and  an  earth  embankment  about  fourteen  feet  in 
VOL.  v.— W 
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height,  and  upoD  it  placed  its  raile  and  Btractnre  and  operated  its 
road,  leaving  bot  a  narrow  space  between  it  and  plaintiff's  prem- 
isee,  insntBoient  to  admit  of  the  approach  of  a  team  and  carriage 
to  them.  The  defendant  had  acquired,  preTioaalj  to  the  time  of 
discontinuing  the  street,  the  fee  of  the  same  for  railroad  piirpoees, 
enbject  to  a  ose  for  the  general  pablic.  The  pkintifTe  premises 
had  for  several  jears  previouslj,  and  at  the  time  of  said  <^Dge, 
heen  naed  as  a  hotel  and  boarding-hoose,  and  the  rental  valne  of 
the  same  had  been  diminished  in  consequence  of  these  changes, 
and  compensation  bad  not  been  made  to  plaintiff  for  the  allied 
interference  with  plaintiff  s  rigbts  and  the  injariee.  Other  facta 
will  be  fotmd  in  the  opinion. 
Sainea  Bros,  for  appellant    Barria  tjh  Ma/rri*  for  respondent 

FoTTEB,  J.  (after  stating  the  facts).  The  action  is  brooglit  to 
recover  damages  occasioned  to  plaintiff's  means  of  access  to  her 
building  and  premises,  and  to  the  air  and  light  incident  thereto, 
in  conseqnence  of  the  stmctnre  of  defendant  in  front  of  or  near 
the  plaintiff's  premises.  A  street  or  highway  is  principallj  de- 
signed and  devoted  to  the  ase  of  the  public  to  travel  upon  witii 
teams  and  carriages  and  upon  foot,  and  it  may  not  be  used  for  any 
other  pnrpoee,  except  it  be  a  qnasi  public  use,  such  as  a  railroad 
oanying  persons  and  freight  nnder  certain  limitations.  People  t. 
Kerr,  2T  N.  T.  188;  Kane  v.  Rwlroad  Co.,  135  N".  T.  164;  96 
N.  E.  Rep'r,  278.  Certain  town  and  city  ofScers  are  made  by  law 
tmstees  of  highways  and  streets,  and  are  charged  with  the  care  of 
them,  and  their  legitimate  use  for  the  purpose  of  ordinary  travel 
and  passage  by  teams,  vehicles  and  persons  on  foot  The  officers 
having  charge  of  ordinary  country  roads  have  not  the  absolute 
power  to  lay  out  a  new  or  to  close  an  old  highway.  They  cannot 
do  either  of  said  acts  without  the  consent  of  the  owners  or  abntten, 
or  a  conree  of  legal  procedure  prescribed  by  statute  after  notice  to 
the  owners,  abutters  and  those  interested,  and  the  verdict  of  a 
jury,  and  the  aasessment  and  payment  of  the  damages  snatained  in 
consequence  of  the  laying  out  of  a  new,  or  the  discontinuance  of 
an  old,  road.  See  the  various  provisions  of  article  i,  title  1,  chap- 
ter 14,  part  1,  Revised  Statates,  and  the  Laws  of  1883,  chapter 
317.  The  charters  of  all  cities,  so  far  as  I  have  had  occasion  to 
examine  or  observe  them,  contain  similar  provisions  r^Crietiiig 
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the  exercise  of  the  power  to  open  or  close  streets  by  municipal 
authority.  I  find  the  following  ia  section  16T,  Babdirision  i,  of 
the  charter  of  the  dty  of  Rochester  npon  this  Babject,  -viz. :  "  The 
eiecDtive  board,  whenever  authorized  by  the  common  council, 
ehftll  have  the  same  power  with  respect  to  said  city,  to  discoutinite 
any  street  therein,  as  is  now  by  law  poBsessed  by  commiasioners 
<^  highways  of  towns,  with  respect  to  roads  in  towns  j  and  the 
same  proceedings  shall  be  had,  and  the  same  appeal  eliall  lie,  from 
the  decision  of  the  said  executive  board,  and  the  same  proceedings 
shall  be  had  on  each  appeal  as  are  now  provided  by  law  in  refer- 
ence to  towns  so  far  as  applicable."  I  do  not  at  all  question  the 
power  of  the  legielatare  to  open  and  to  close  streets  and  highways 
within  the  constitutional  limits,  but  I  refer  to  these  restrictions  to 
show  the  safeguards  and  protection  to  the  citizen  which  the  legis- 
lature has  imposed  apon  the  public  officers  in  the  exercise  of  the 
power  to  open  and  close  streets  and  highways.  But  the  legidla- 
tme  iteelf  may  not  exercise  this  power  absolntely  and  without  re- 
gard to  the  rights  of  the  citizen.  The  constitution  imposes  the 
restmnt  upon  the  legielatare  that  it  shall  not  appropriate  private 
property  to  pnblio  usee  without  just  compensation  therefor  to  the 
owuer  of  the  propOTty.  Art.  1,  §  6 ;  Abendroth  v.  Railroad  Co., 
12a  N.  r.  1 ;  25  N.  E.  Rep'r,  496. 

Had  the  plaintlS  any. rights  to  air,  light  or  access  as  "abutting 
owner"  of  lands  bounded  upon  the  street  which  was  closed  as  a 
street,  and  upon  which  "  all  the  Btructures  of  the  defendant  com- 
plained of  in  this  case  are  situate  i "  The  street  which  was  occupied 
by  defendant's  structures  in  this  caee  had  been  in  the  use  of  the 
general  public  as  a  street  for  more  than  fifty  years,  and  the  plain- 
tifE  and  her  grantors  had  used  the  access  which  it  afforded  to  her 
house  and  premises  for  that  period  of  time.  The  strncturee  com- 
plmed  of  practically  destroyed  the  only  access  to  the  plaintiff's 
premises  with  a  team  and  wagon,  and  the  annual  rental  value  of 
the  platutifTs  premises  was  diminished  in  consequence  of  the  de- 
feniWit's  stmctures  by  the  enui  of  four  or  five  hundred  dollars. 
It  has  been  held  by  this  court,  and  recently  by  each  division  of  it, 
that  ta  owner  of  a  lot  adjoining  a  city  street,  althongh  his  title 
extends  only  to  the  side  of  the  street,  and  he  has  no  ownership  of 
the  land  or  iutereet  therein  save  as  abutting  owner,  has  incorporeal 
private  rights  therein,  which  are  incident  to  his  property,  and 
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which  may  be  bo  impaired  as  to  entitle  him  to  damages.  Snch 
rights  are  private  property  within  the  proviBion  of  the  etate  con- 
fltitution  (art.  1,  §  6)  which  forbid  the  taking  of  private  property 
for  public  nee  without  just  compensatioQ,  It  is  no  jnstificatioD, 
therefore,  for  the  impurment  that  the  act  complained  of  was  done 
pursuant  to  legislative  authority.  Aheodroth  v.  Kailroad  Co.,  123 
N.  T.  1 ;  25  N.  E.  Eep'r,  496.  "  The  owners  of  lots  abattingon 
a  city  street,  the  fee  of  which  is  in  the  municipality,  have,  by 
virtue  of  proximity,  special  and  peculiar  rights,  facilities  and  privi- 
leges therein,  in  the  nature  of  easements,  which  are  not  eommoD 
to  the  citizen,  and  constitute  property  of  which  they  cannot  be 
deprived  by  the  l^islatare  or  the  municipality,  or  both,  without 
compensation  ;  and  any  use  of  such  street  inconsietent  with  its  nsc 
as  a  public  street,  which  interferes  with  these  easements,  is  t  tak. 
ing  of  property,  for  which  said  owners  are  entitled  to  compensa- 
tion to  the  extent  of  the  damages  occasioned  thereby."  Kane  v. 
Railroad  Co.,  125  N.  Y.  165 ;  36  N.  E.  Bop'r,  278.  Since  the 
able  and  exhanstive  examination  which  this  qnestion  has  received 
io.  the  opinions  of  the  court  in  the  two  cases  last  referred  to,  there 
is  no  occasion  for  further  diecussioo  of  it.  These  cases  hold,  mi 
they  are  supported  by  mimerons  authorities,  that  though  the  de- 
fendants therein  had  constructed  and  run  their  roads  under  an- 
thority  of  the  legislature  and  of  the  mantcipality,  yet  there  was  a 
right  of  access  to  the  plainti£E's  premises,  for  sabstantial  interfer- 
ence with  which  defendant  was  liable,  and  that  the  plaintifE could 
not  be  deprived  of  such  right  without  just  compensation. 

We  come,  now,  to  the  more  particular  consideration  of  the  qnes- 
tion whether  a  party  enjoying  the  rights  of  light,  air  or  access  nuj 
be  deprived  of  such  rights  by  the  action  of  the  municipal  authority 
in  the  discontinuance,  of  the  street  in  respect  to  which  such  righU 
exist,  without  compensation  therefor  or  any  provision  for  com- 
pensation. This  question  may  be  considered  as  simply  a  discon- 
tinuance of  the  street  in  question,  within  the  power  and  discretion 
possessed  by  the  proper  officers  of  the  city  of  Kochester,  or  ss  s 
discontinuance  or  an  alteration  of  this  etroet  by  municipal  author- 
ity, or  by  commissioners  acting  for  the  municipality,  under  an  uA 
of  the  legislature  in  connection  with  and  in  furtherance  of  the  cMt- 
venienco  and  advantages  of  the  defendant's  railroad.  Oan  Uie  ei^ 
exercise  such  power  in  a  manner  that  shall  deprive  a  citizen  of  the 
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ri^  of  access  to  his  preimses  while  affording  or  learing  him  no 
other  access }  We  hare  eeen,  from  the  cases  above  cited,  that  a 
mnnictpdity  caDnot  divest  the  dtizen  of  such  rights,  even  wliere 
the  mnDicipality  grants  the  right  of  laying  the  tracks  and  running 
the  cars  of  a  railroad  along  one  of  the  streets  of  a  dty  which  is 
B^  devoted  to  and  need  bj  the  general  public  as  a  street.  Under 
the  provisions  of  the  statnto  in  relation  to  conntry  roads,  and,  as 
I  apprehend,  under  those  of  most  city  and  village  charters  as  to 
streets  and  roads  in  cities  and  villages,  the  officers  having  them  in 
chai^  cannot  arbitrarily  abandon  or  disoontinne  them.  The 
statute  provides  a  r^ular  mode  of  procedure,  with  compensation, 
to  effect  a  discontinuance  of  them.  The  qoestion  of  the  right  or 
power  of  a  municipality  to  discontinae  a  street  has  frequently  been 
presented  to  the  conrts  of  this  state,  and  it  has  been  held  that  the 
iDthorities  might  do  so  when  it  is  done  in  the  manner  prescribed 
b;  law,  and  when  there  is  left  to  the  privste  citizen  other  and 
suitable  means  of  access.  To  that  effect  are  the  cases  of  Radcliff 
Ei'ra  V.  Mayor,  etc.,  4  N.  Y.  196 ;  Cceter  v.  Mayor,  eta,  43  N.  Y. 
399;  Pearii^  v.  Irwin,  55  N.  Y.  490. 

Bnt  it  will  be  observed,  upon  an  examination  of  these  esses, 
that  tbey  clearly  and  distinctly  recognize  the  right  of  access,  and 
that  the  owner  of  sneh  rights  cannot  be  deprived  of  a  street  afford- 
ing him  access  to  his  premises  unless  there  is  left  for  hie  nee  and 
enjoyment  other  snitable  means  of  access,  or  the  payment  of  a  jnst 
compensation  for  the  deprivation  of  the  same.  Snch  was  the 
character  of  the  case  of  Wilson  v.  Railroad  Co.  (Snp.),  2  N.  Y. 
Snpp.  65,  forming  a  part  of  the  brief  of  respondent's  coonsel, 
and  upon  the  authority  of  which  the  learned  general  term  seems 
to  have  relied  in  the  decision  of  this  CHse.  In  that  ease  the  plain- 
tiff's lot  extended  from  King  to  Litchfield  streets,  in  the  city  of 
Rochester.  The  defendant,  under  chapter  147,  Laws  iS80 
(the  act  in  question  in  tbis  case),  closed  np  Litchfield  street,  but 
left  tlie  access  afforded  by  King  street ;  in  short,  did  not  deprive 
tiie  plaintiff  of  the  means  of  access  to  his  lot.  I  am  not  disposed 
to  adopt  the  doctrine  that  a  municipality  may  close  np  a  street 
npOD  which  abutting  owners  have  bailt  expensive  stmctores  for 
residfflicea  and  basiness,  and  enjoyed  access  to  them  from  the  street 
■0  closed  for  many  years,  arbitrarily,  nud  without  compensation 
for  the  injories  done  to  such  rights.     Such  rights  are  sabslantial 
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and  essential  rights  for  the  enjoymeat  of  property  and  are  appiu^ 
teBanoee  thereto.  Abendroth  v.  Railroad  Co.,  123  H.  T.,  at 
page  15  of  the  opinioD,  and  the  caaee  there  cited ;  Kane  t.  Rail- 
road Co.,  126  N.  Y.,  page  183,  and  cases  there  cited.  It 
wonid  thas  seem  that  the  plaintifE  cx)nld  not  be  deprived  of  her 
rights  if  the  city  of  Rochester  itself,  tinder  any  power  that  maj 
reside  in  its  municipal  charter,  had  closed  the  street,  and  debarred 
the  plaintiff  from  the  enjoyment  of  those  rights  witboat  making 
or  providing  compensation  therefor.  But  it  may  be  contended 
that  that  view  is  not  the  real  aspect  in  which  this  case  is  to  be 
considered  and  decided.  The  municipality  of  the  city  of  Roches- 
ter did  not  directly  close  this  street,  and  in  that  way  interfere 
with  the  plaintiff's  rights,  and  that  we  may  not  here  discusB,  or 
decide  the  liability  of  the  city  for  that  act,  as  it  is  not  a  party  to 
the  action.  The  defendant,  the  railroad  company,  did  the  act 
complained  of ;  and  this  Hction  is  brought  Eigainst  that  company 
for  its  agency  in  interfering  with  and  violating  plaintiff's  rights. 
The  railroad  company  had  laid  its  track  npon  this  street  with  the 
consent  of  the  city  of  Rochester,  and  by  virtue  of  its  right  noder 
condemnation  proceediuge.  The  right  it  acquired  under  the  latter 
proceeding  was  the  right  to  use  this  street  to  lay  its  track  and  run 
its  cars,  subject  to  the  older  and  superior  rights  of  the  general 
public  to  use  the  street,  and,  as  we  have  seen,  subject  to  the  rights 
of  the  abutters  to  access,  air  and  light. 

Now,  it  seems  to  follow,  as  a  conclusion  from  these  premises, 
that  if  neither  the  state  nor  the  city  of  Rochester  could  legally 
close  this  street,  without  making  compensation  to  the  abutting 
owners,  the  defeudant  railroad  company  acquired  no  right  to  erect 
its  structures  in  such  abandoned  or  discontinued  street.  Stetson 
V.  Faxon,  19  Pick.  147.  And  if  the  street  had  not  been  legally 
disGontiuued  then  the  right  of  the  railroad  company  is  still  limited 
as  it  was  when  it  was  first  acquired,  and  is  subject  to  the  rights  of 
the  plaiutiff  in  respect  to  the  easements  and  the  rights  of  the 
general  public  in  respect  to  travel  and  passage.  When,  therefore, 
the  defendant  placed  the  structures  complained  of  in  the  street,  it 
violated  the  rights  of  the  plaintiff  in  a  much  more  marked  manner, 
than  was  done  by  the  elevated  railroad  companies  in  the  Abendroth 
and  Kane  Oases,  supra,  and  for  which  this  court  held  them  liable 
in  damages.    Since  examining  this  case,  and  writing  the  views 
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and  the  coDclosione  above  expressed  I  have  bad  an  opportaaity  of 
peroBing  the  very  able  and  intereBting  opinioD  of  Judge  ADdretro 
ID  the  case  of  liiening  v.  Railroad  Co.,  38  N.  E.  Kep'r,  640  (re- 
ceotl;  decided,  but  not  yetin  the  regular  reports).  The  facts  ia 
that  case  were  briefly  these :  The  defendant  road  was  ^located 
upon  Water  street  in  the  city  of  Buffalo.  Flaintiffe  building  was 
located  apon  premises  fronting  and  abutting  said  street.  Upon 
the  east  of  plaintifiTs  premises  was  Commercial  street,  and  upon 
the  west  was  Maiden  Lane  street  The  municipal  authorities  of 
the  dty  of  Buffalo  authorized  the  defendant  in  that  case  to  raise 
the  grade  of  Water  street  some  five  or  six  feet  in  front  of  plaintiff's 
premises,  and  extending  beyond  the  crossing  of  Commercial  street, 
and  leaving  a  strip  of  some  nine  feet  in  width  along  the  north 
side  of  Water  street  for  a  wagon-way  and  a  strip  fourteen  feet 
wide  for  a  sidewalk  at  the  former  grade.  The  raised  grade  was 
twenty-four  feet  wide,  and  waa  supported  by  stone  walls,  and  was 
'  paved  and  nsed  as  a  street  when  tiiat  action  was  commenced.  The 
learned  judge  in  his  opinion  reviewed  the  cases  bearing  upon  this 
subject,  and  distinguished  it  from  the  case  of  Fobes  v.  Railroad  Co. 
13i  X.  Y.  505;  24  N.  E.  Rep'r,  919,  upon  which  the  defendant 
in  that  case  Bought  to  sustain  the  defense ;  and  held  that  the  rais- 
ing ot  the  grade  of  the  street  in  that  manner,  even  under  the 
license  of  the  anthorities  of  the  city  of  Buffalo,  was  a  violation  of 
the  plaintiff's  rights  of  access,  though  the  plaintiff  had  no  title  to 
the  land  within  the  lines  of  the  street ;  and  that  the  defendant 
was  liable  for  the  damages  plaintiff  had  sustained.  The  ca^e  under 
consideration  is  a  much  stronger  case  than  the  case  cited.  In  the 
case  onder  consideration  the  obstructions  prevented  access  to  the 
plaintiff's  premises  with  a  team  and  vehicle.  In  the  case  referred 
to  it  made  it  inconvenient  to  approach  plaintiff's  premises  in  that 
manner.  We  think  the  direction  of  a  verdict  for  the  defendant  was 
error,  and  that  the  question  of  plaintiff's  damages  shonld  have  been 
submitted  to  the  jury.  The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  event  All  concur  except 
Bradley  and  Haight,  JJ.,  not  sitting. 

TaMUng  itrMt— rl^ta  ot  •batUng  owntn.— The  tongiAag  cms  fallj 
b«ui  out  the  eoDclnsiona  naohad  in  nots  to  HielHcher  t.  Cltj  of  Hinnoapolta, 
Aat«,  p.  lis.    Bee,  klao,   OlugoTr  t.  Ht.  Loaii,  ante,  p.  td2.    The  caae  pre- 
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enta  a  Himilar  aUte  ol  facta  to  that  bafora  ths  sopreme  conit  of  lowft  In  Bmt, 
T.  City  of  Oak&loora,  45  Iowa,  270,  but  uuianiic«a  *  concluBlon  directly  oppo. 
ait«  to  tbM  of  the  lows  conrt  and  one  more  Id  harmony  vrith  logic  and  Joitica. 
Btatatea  provldiDg  for  the  vacation  of  Btreela,  not  infreqnantly  reqnire  that 
eompensMion  shall  be  made  to  tboM  who  are  damaged  thereby.  See  Appeal 
of  Bioe,  143  Peon.  St.  Wl;  U  AU.  Bep'r,  974. 


Mains  t,  Gkand  Truvs.  E.t.  Co.  o7  Casada. 

(Supreme  Court  ot  the  United  Btataa,  Deo.  14,  IWU 

I.  Railroad  cokfaivtbs.  Foreion  corporations.  Ekciss  tajc  Intko- 
STATIC  comfEBCE.  The  act  Maine,  1881,  require!  every  corporatlen,  etc,  op- 
erating a  r^road  ia  the  state,  to  pa;  "an  annual  exdM  tax  for  the  privilege 
of  exarcifing  its  franchisee,"  the  amount  of  the  lax  to  be  determined  aooording 
to  a  sliding  ecale  proportioned  to  the  average  gross  earnlngB  per  mile  within 
the  state  for  the  year  preceding  the  levy  of  the  tax.  Held,  that  tlie  method 
of  determining  the  amount  of  the  tax  Is  merely  a  way  of  ascertaining  the  value 
of  the  privilege,  and  does  not  reader  the  tax  a  tax  upon  the  receipts  tbemselvee, 
and  hence,  in  ita  appllcaUon  to  Tailroads  which  enter  the  state  from  another 
State  or  from  Canada,  the  act  does  not  operate  aa  a  regulation  of  interstate  ot 
foreign  oommeroe. 

TN  ERROR  to  thecircnit  court  of  the  United  States  for  thedis- 
^  trict  of  Maine.  Suit  by  the  state  of  Maine  to  recover  taxes 
from  the  Grand  Trunk  Railway  Company  of  Canada.  Judgment 
for  defendant.  Plaintiff  brings  error.  Reversed.  The  facts  of 
the  case  fully  appear  in  the  following  statement  by  Mr.  Jnstice 
Field : 

The  defendant  is  a  corporation  created  nnder  the  laws  of  Can- 
ada, and  has  its  principal  place  of  hasinees  at  Montreal,  in  that 
province.  Ita  railroad  in  Maine  was  constructed  by  the  Atlantic 
and  St.  Lawrence  Railroad  Company  under  a  charter  from  that 
state,  which  authorized  it  to  construct  and  operate  a  railroad  from 
the  city  of  Portland  to  the  boundary  line  of  the  state ;  and,  with 
the  permission  of  New  Hampshire  and  Vermont,  it  constructed  a 
railroad  from  that  city  to  Island  Pond,  in  Vermont,  a  distance  of 
ou«  hundred  and  forty-nine  and  one-half  miles,  of  which  eighty- 
two  and  one-half  miles  are  within  the  state  of  Maine.  In  March, 
1853,  that  company  leased  Its  rights  and  privileges  to  the  defend- 
ant, the  G-rand  Trnnk  Railway  Company,  which  had  obtained 
legislative  permiBsion  to  take  the  same ;  and  since  then  it  has  op- 
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oated  that  road,  and  nsed  ite  franchisefl.  A  Btatnte  of  Haioe, 
paaood  io  1881,  enacted  that  every  corporation,  pereon  or  aesocia- 
tioo  operating  a  railroad  in  the  etat«  should  pay  to  the  atate  treas- 
oier,  for  the  use  of  the  state  "  an  annnal  excise  tax  for  the  priv< 
ilege  of  exerasing  its  franchisee  "  in  the  state  ;  and  it  provided 
that  the  amount  of  such  tax  should  be  aacertainod  as  follows : 
"  The  amount  of  the  groas  transportation  receipts,  as  returned  to 
the  railroad  commissioners,  for  the  year  ending  on  the  30th  of 
September  next  preceding  the  levying  of  such  tax,  shall  be  di< 
Tided  by  the  number  of  miles  of  railroad  operated,  to  ascertain 
the  average  gross  receipts  per  mile.  When  sach  average  receipts 
per  mile  shall  not  exceed  twonty-two  hundred  and  fifty  dollars, 
the  tax  shall  be  equal  to  one-quarter  of  one  per  centam  of  the 
gross  transportation  receipts;  when  the  average  receipts  per  mile 
exceed  twenty-two  hundred  and  fifty  dollars,  and  do  not  exceed 
three  thousand  dollars,  the  tax  shall  be  eqnal  to  one-half  of  one 
per  centum  of  the  gross  receipts ;  and  so  on,  increasing  the  rate  of 
the  tax  one^uarter  of  one  per  centam  for  each  additional  seven 
hnndred  and  fifty  dollars  of  average  gross  receipts  per  mile,  or  fnu> 
tiooal  part  thereof;  provided,  the  rateahall  in  no  event  exceed  three 
and  one-quarter  per  centum.  When  a  railroad  lies  partly  within  and 
partly  without  this  state,  or  is  operated  as  a  part  of  a  line  or  system 
extending  beyond  this  state,  tlie  tax  shall  be  equal  to  the  same  pro- 
portion of  the  gross  receipts  in  this  state,  as  herein  provided,  and 
its  amount  determined  as  follows:  The  groas  transportation  re- 
ceipts of  snch  railroad,  line  or  system,  as  the  case  may  be,  over  its 
whole  extent,  within  and  without  the  state,  shall  be  divided  by 
the  total  nnmber  of  miles  operated  to  obtain  the  average  gross  re- 
ceipts per  mile,  and  the  gross  receipts  in  this  state  shall  be  taken 
to  be  the  average  gross  receipts  per  mile,  multiplied  by  the  number 
of  miles  operated  within  this  state."  The  act  also  provided  that  the 
governor  and  council,  on  or  before  the  Ut  of  April  in  each  year, 
shonld  determine  the  amount  of  such  tax  and  report  the  same  to 
the  state  treasurer,  who  should  forthwith  give  notice  thereof  to 
the  corporation,  person  or  association  upon  which  the  tax  was 
levied,  and  that  such  tax  should  be  due  and  payable,  one-half  on 
the  Ist  of  July  next  after  the  levy,  and  the  other  Iialf  on  the  let 
of  October  following;  and  it  declared  that  if  any  party  shonld  fail 
to  pay  the  tax  as  required,  the  state  treasurer  might  proceed  to 
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collect  the  same,  with  interest  at  the  rate  of  ten  per  centnm  per 
atinaiD,  by  an  aotioo  of  debt  in  the  name  of  the  state.  The  de- 
fendant, the  Grand  Trunk  Boilway  Company,  made  no  retama  as 
a  corporation,  bat  it  furnished  the  data  and  caused  the  Atlantic 
and  St.  Lawrence  Kailroad  Company  to  make  a  return  of  the  gross 
tranaportatioB  receipts  over  its  road,  one  hundred  and  forty-niae 
and  a  half  miles  in  length,  including  the  eighty-two  and  a  half 
milee  in  Maine,  for  the  years  1881  and  1882,  and  upon  this  retnm 
the  governor  and  council,  pursuant  to  the  statute,  ascertained  the 
proportion  of  the  gross  receipts  in  the  state,  and  assessed  the  tax 
in  controversy  accordingly.  The  tax  thus  assessed  for  1381  wu 
$9,569.66,  and  for  1882,  $12,096.56 ;  and,  to  recover  Lheee  amounts, 
as  debts  to  the  state,  the  preaont  action  was  brought  in  the  supreme 
judicial  court  of  the  state  of  Maine,  and  on  application  of  the  de- 
fendant it  was  transferred  to  the  circnit  court  of  the  United  States- 
The  defendant  pleaded  nU  d^t,  accompanied  with  a  statement 
of  special  matters  of  defense.  By  stipnlatiou  of  the  parties,  tte 
case  was  tried  by  the  court,  which  held  that  the  imposition  of  the 
taxes  in  question  was  a  regulation  of  interstftto  and  foreign  com- 
merce, in  conflict  with  the  esclnsive  powers  of  congress  nnder  the 
-  constitution  of  the  United  States,  and  was,  therefore,  invalid.  It  sc- 
oordingly  gave  judgment  for  the  defendant,  that  the  plaintiff  take 
nothing  by  its  writ,  and  that  flie  defendant  recover  its  coeta. 
From  that  jadgment  the  case  is  brought  to  this  court  on  writ  of 


O.  E.  LiUiefidd  for  plaintiff  in  error.  A.  A.  Strout  for  de- 
fendant in  error. 

Mr.  Justice  Field,  after  stating  the  facts  as  above,  dehvered  the 
opinion  of  the  court. 

The  tax,  for  the  collection  of  which  this  action  is  brought,  is  an 
excise  tax  upon  the  defendant  corporation  for  the  privile^of 
exercising  its  franchises  within  the  state  of  Maine.  It  is  so  de- 
clared in  the  statute  which  imposes  it ;  and  that  a  tax  of  this 
character  is  within  the  power  of  the  state  to  levy,  there  can  be  no 
question.  The  designation  does  not  always  indicate  merely  an  in- 
land impo«tion  or  duty  on  the  consumption  of  commodities,  bat 
often  denoteeanimpoat  for  a  license  to  pursue  certain  callings,  or  to 
deal  in  special  commodities,  or  to  exercise  particular  franchiMs- 
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It  is  used  more  frequently,  in  this  coRotry,  iu  the  Iftlter  sense  than 
in  any  other.  The  privile^  of  exercising  the  franchises  of  a  cor- 
poration within  a  state  is  generally  one  of  value,  and  often  of  great 
valne,  and  the  snbject  of  earnest  contentatinn.  It  is  natural, 
therefore,  that  the  corporation  should  be  made  to  bear  some  pro- 
portion of  the  burdens  of  goveroment.  As  the  granting  of  the 
privilege  rests  entirely  in  the  discretion  of  the  state,  whether  the 
corporation  be  of  domestic  or  foreign  origin,  it  may  be  conferred 
upon  snob  conditions,  pecnoiaiy  or  otherwise,  as  the  state,  in  its 
judgment,  may  deem  most  conducive  to  its  interests  or  policy.  It 
may  reqaire  the  payment  into  its  treasury,  each  year,  of  a  specific 
Bum,  or  may  apportion  the  amoant  exacted  according  to  the  value 
of  the  bndness  permitted,  as  disclosed  by  its  gains  or  receipts  of 
the  present  or  past  years.  The  character  of  tlie  tax,  or  its  vahdlty, 
is  not  determined  by  the  mode  adopted  in  fixing  its  amount  for 
any  specific  period,  or  the  times  of  its  payment.  The  whole  field 
of  inquiry  into  the  extent  of  revennefrom  sources  at  the  com- 
mand of  the  corporation  is  open  to  the  consideration  of  the  state 
in  determining  what  may  be  justly  exacted  for  the  privilege.  The 
rale  of  apportioning  the  charge  to  the  receipts  of  the  business 
would  seem  to  be  eminently  reasonable,  and  likely  to  produce  the 
most  satisfactory  results,  both  to  the  state  and  the  corporation 
taxed. 

The  conrt  below  held  that  the  imposition  of  the  taxes  was  a  r^- 
ulation  of  commerce,  interstate  and  foreign,  and,  therefore,  in 
confiict  with  the  exclusive  power  of  congress  in  that  respect;  and 
on  that  ground  alone  it  ordered  judgment  for  the  defendant. 
This  ruling  was  founded  upon  the  assumption  that  a  reference  by 
the  statute  to  the  transportation  receipts,  and  to  a  certain  percent- 
age of  the  same,  in  determining  the  amount  of  the  excise  tax,  was 
in  effect  the  imposition  of  the  tax  apon  such  receipts,  and,  there- 
fore, an  interference  with  interstate  and  foreign  commerce.  But 
a  resort  to  those  receipts  was  simply  to  ascertain  the  valne  of  the 
business  done  by  the  corporation,  and  thus  obtain  a  guide  to  a 
reasonable  conclnsion  as  to  the  amount  of  the  excise  tax  which 
should  be  levied ;  and  we  are  nnable  to  perceive  in  that  resort  any 
interference  with  transportation,  domestic  or  foreign,  over  the 
toad  of  the  railroad  company,  or  any  regnlation  of  commerce 
which  consists  in  each  transportation.     If  the  amount  ascertained 


idbyCoOglC 


252        Maikb  v.  Qba»d  Tehnk  Ry.  Co.  op  Cahad*. 

were  specifically  imposed  ae  tiie  tax,  no  objection  to  its  validitj 
would  be  pretended.  And  if  the  inquiry  of  the  state  as  to  tbe 
value  of  the  privilege  were  limited  to  receipts  o£  certain  past 
jears,  instead  of  the  year  in  which  the  tax  is  collected,  it  is  con' 
ceded  that  the  validity  of  the  tax  would  not  he  aSected ;  and  if 
not,  we  do  not  see  how  a  reference  to  the  results  of  any  other 
year  coidd  affect  its  character.  There  is  no  levy  by  the  statute 
on  the  receipts  themselves,  either  in  form  or  fact.  Tliey  cousti' 
tute,  as  said  above,  simply  tbe  means  of  ascertaining  the  value  of 
the  privilege  conferred. 

This  conclusion  is  sustained  by  the  decision  in  Insurance  Co.  v. 
New  Tork,  134  IT.  S.  594  ;  10  Sup.  Ct.  Rep'r,  593.  The  Home 
Insurance  Company  was  a  corporation  created  under  the  laws  of 
Kew  York,  and  a  portion  of  its  capital  stock  was  invested  in 
bonds  of  the  United  States.  Ey  an  act  of  the  legislatnre  of  that 
state,  of  1S81,  it  was  declared  that  every  corporation,  joint-stock 
company  or  association  tlien  or  thereafter  incorporated  under  any 
law  of  the  state,  or  of  any  other  state  or  country,  and  doing  busi- 
ness in  the  state,  with  certain  designated  exceptions  not  material 
to  tbe  question  involved,  should  be  subject  to  a  tax  upon  its  cor- 
porate franchise  or  business,  to  be  computed  as  follows :  If  its 
dividend  or  dividends  made  or  declared  during  the  year  ending 
the  1st  day  of  November  amounted  to  six  per  centum  or  more 
upon  the  i^ar  value  of  its  capital  stock,  then  tiie  tax  was  to  be  at 
the  rate  of  one-fourth  mill  upon  the  capital  stock  for  each  one  per 
cent  of  the  dividends.  A  less  rate  was  provided  where  thcr«  was  no 
dividend  or  a  dividend  less  than  six  per  cent.  The  purpose  of  the 
act  was  to  fix  tho  amount  of  the  tax  each  year  upon  the  franchise 
or  business  of  the  corporation  by  the  extent  of  dividends  upon  its 
capital  stock,  or,  where  there  were  no  dividends,  according  to  the 
actual  value  of  tie  capital  stock  during  the  year.  The  tax  payable 
by  the  company,  estimated  according  to  its  dividends,  under  that 
law  aggregated  $7,500,  The  company  resisted  its  payment,  as- 
serting that  the  tax  was  in  fact  levied  upon  the  capital  stock  of 
the  company,  contending  that  there  should  be  deducted  from  it  a 
earing  tho  same  ratio  thereto  that  the  amount  invested  in 
of  the  United  States  bore  to  its  capital  stock,  and  that  the 
quiring  a  tax  without  such  reduction  was  unconstitutional 
lid.     It  was  held  that  the  tax  was  not  upon   the  capital 
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stock  of  the  company,  nor  npon  any  bonds  of  the  TToited  States 
oompoeing  a  part  of  that  Btock,  but  upon  the  corporate  franchise 
or  bueinesa  of  the  company,  and  that  reference  was  only  made  to, 
its  capital  stock  and  diridends  for  the  purpose  of  determining  the 
amoant  of  the  tax  to  be  exacted  each  year.  And  the  court 
said:  "The  validity  of  the  tax  can  in  no  way  be  dependent 
npon  the  mode  which  the  state  may  deem  St  to  adopt  in  fixing 
the  amount  for  auy  year  which  it  will  exact  for  the  franchise. 
No  constitutional  objection  lies  in  the  way  of  a  legislatiTe  body 
prescribing  any  mode  of  measurement  to  determine  the  amount  it 
will  charge  for  the  privileges  it  bestowB." 

The  case  of  Philadelphia  &  Sonthem  Steamship  Co.  t.  Penn- 
sylvania, 132  TJ.  S.  326,  in  so  way  conflicts  with  this  decision. 
That  was  the  case  of  a  tax,  in  terms,  upon  the  gross  receipts  o€  a 
steamship  company,  incorporated  under  the  laws  of  the  state,  de- 
rived from  the  transportation  of  persons  and  property  between 
different  states  and  to  and  from  foreign  countries.  Such  tax  wac 
held,  without  any  dissent,  to  be  a  regulation  of  interstate  and 
foreign  commerce,  and,  therefore,  invalid. 

It  follows  from  what  we  have  said,  that  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded,  with  direc- 
tious  in  favor  of  the  state  for  the  amonat  of  the  taxes  demanded 
and  it  is  ho  ordered.* 

Mr.  Justice  Bradley  dissenting. 

Justices  Harlan,  Lamar,  Brown  and  myself  dissent  from  the 
judgment  of  the  court  in  this  case.  We  do  so  both  on  principle 
and  authority.  On  principle,  because,  while  the  purpose  of  the 
law  professes  to  be  to  lay  a  tax  upon  the  foreign  company  for 
the  privil^i^  of  exercising  its  franchise  in  the  state  of  Maine,  the 
mode  of  doing  this  is  unconstitatioaaL  The  mode  adopted  is  the 
laying  of  a  tax  on  the  gross  recwpts  of  the  company,  and  these 
rec^pts  of  conrse  include  receipts  for  interstate  and  international 
transportation  between  other  states  and  Maine,  and  between  Can- 
ada and  the  United  Stataa.  Now,  if,  after  Uie  previous  l^:isla- 
tion  which  has  been  adopted  with  regard  to  admitting  the  com- 
pany to  carry  on  business  within  the  state,  the  legislature  has 
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still  tbe  right  to  tax  it  for  the  ezerciee  of  its  franchises,  it  should 
do  so  in  a  constitntionai  maimer,  and  not  (as  it  has  done)  bj  a  tax 
on  the  receipts  derived  from  interstate  and  international  trans- 
portation. The  power  to  regulate  commerce  among  the  several 
states  (except  as  to  matters  merely  local)  is  just  as  exclnstve  a 
power  in  congress  as  is  the  power  to  regulate  commerce  with  for- 
eign nations  and  with  the  Indian  tribes.  It  is  given  in  tbe  same 
clause,  and  coached  in  the  same  phraseology;  but  if  it  maj  be  ex- 
erdsed  bj  the  states  it  might  as  well  be  expunged  from  the  con- 
stitution. We  think  it  a  power  not  only  granted  to  be  exercised, 
but  that  it  is  of  first  importance,  being  one  of  the  principal  moving 
eanses  of  the  adoption  of  the  constitution.  The  dispntes  between 
the  different  states  in  reference  to  interstate  facilities  of  inter- 
course, and  the  discrimisationB  adopted  to  favor  each  their  own 
maritime  cities,  produced  a  state  of  things  almost  intolerable  to 
be  borne.  But,  passing  this  bj,  the  decisions  of  this  cour  for  a 
number  of  years  past  have  settled  the  principle  that  taxation 
(which  is  a  mode  of  i^nlatiou)  of  interstate  commerce,  or  of  the 
revennes  derived  therefrom  (vrhich  is  the  same  thing),  is  con- 
trary to  the  constitution.  Going  no  fnrther  back  than  Pickard  v. 
Car  C3o.,  117  V.  S.  34;  6  Sup.  Ct.  Rep'r,  636,  we  find  that  princi- 
ple laid  down.  There  a  privilege  tax  was  imposed  upon  Pnll- 
man's  Palace-Gar  Company,  by  general  legislation,  it  is  tnie,  bnt 
applied  to  the  company,  of  $50  per  annum  on  every  sleeping 
car  going  through  the  state.  It  was  well  known,  and  appeared 
by  the  record,  that  every  sleeping-car  going  through  the  state  car- 
ried passengers  from  Ohio  and  other  northern  states  to  Alabama, 
and  vice  verm,  and  we  held  that  Tennessee  had  no  right  to  tax 
those  cars.  It  was  the  same  thing  as  if  they  had  taxed  the  amount 
derived  from  the  passengers  in  the  cars.  So,  also,  in  the  case  of 
Leloup  V.  Port  of  Mobile,  127  U.  S.  640 ;  8  Sup.  Ct.  Rep'r,  1380, 
we  held  that  the  receipts  derived  by  the  telegraph  company  from 
messages  sent  from  one  state  to  another  could  not  be  taxed.  So 
in  the  case  of  Railroad  Co.  v.  Pennsylvania,  136  U.  S.  114;  10 
Sup.  Ct.  Rep'r,  958,  where  the  railroad  was  a  link  in  a  through 
line  by  which  passengers  and  freight  were  carried  into  other 
states,  the  company  was  held  to  be  engaged  in  the  business  of  in- 
terstate commerce,  and  could  oot  be  taxed  for  the  privile^  of 
keeping  an  office  in  the  state.     And  in  the  case  of  Cnitcher  r. 
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Keatock;,  141  U.  S.  47;  11  Sap.  Ct.  RepV,  851,  we  held  that  the 
taxation  of  an  express  companj  for  doing  an  express  baaioesB  be- 
tween different  states  was  imoonstitntional  and  void.  And  ia  the 
ease  of  Bteam-Ship  Co.  v.  Pennsylvania,  122  U.  S.  328 ;  7  Sap.  Ct. 
Bep'r,  1118,  we  held  that  a  tax  npon  the  gross  receipts  of  the 
company  was  void,  because  they  were  derived  from  interstate  and 
foreign  commerce.  A  great  many  other  cases  might  be  referred 
to  showing  that  in  the  decisions  and  opinions  of  this  cxnirt  this 
kind  of  taxation  is  onoonstitutiDnal  and  void.  We  think  that  the 
present  decision  is  a  departure  from  the  line  of  these  decisions. 
The  tax,  it  is  trne,  ie  called  a  "tax  on  a  franchise."  It  is  so 
called,  bnt  what  is  it  in  fact  I  It  is  a  tax  on  the  receipts  of  the 
company  derived  from  international  transportation.  This  court 
and  some  of  the  state  courts  have  gone  a  great  length  in  snetain- 
ing  varions  forms  of  taxes  npon  corporations.  The  train  of  rea- 
soning npon  which  it  is  founded  may  be  qneetionable.  A  corpo- 
ration, according  to  this  class  of  decisions,  may  be  taxed  several 
times  over.  It  may  be  taxed  for  its  charter,  for  its  franchises, 
for  the  privil^e  of  carrying  on  its  bnsinees ;  it  may  be  taxed  on 
its  capital,  and  it  may  be  taxed  on  its  property.  Each  of  these 
taxations  may  be  carried  to  the  fnll  amount  of  the  property  of  the 
company.  I  do  not  know  that  jealoosy  of  corporate  institutions 
oonld  be  carried  mnch  farther.  This  conrt  held  that  the  taxation 
of  the  capital  stock  of  the  Western  Union  Telegraph  Company  in 
Haaaachasetts,  gradnated  according  to  the  mi1e^;e  of  lines  in  that 
state  compared  with  the  lines  in  all  the  states,  was  nothing  bnt  a 
taxation  upon  the  property  of  the  company ;  yet  it  was  in  ternua 
tax  npon  its  capital  stock,  and  might  as  well  have  been  a  tax  npon 
its  gross  receipts.  Bj  the  present  decision  it  is  held  that  taxation 
may  be  imposed  npon  the  gross  receipts  of  the  company  for  the 
exercise  of  its  franchise  within  the  state,  if  gradoated  according 
to  the  nnmber  of  miles  that  the  road  rnns  in  the  state.  Then  it 
comes  to  this :  A  state  may  tax  a  railroad  company  npon  its  gross 
receipts  in  proportion  to  the  nnmber  of  miles  ran  within  the  state 
as  a  tax  on  its  property,  and  may  also  lay  a  tax  upon  these  same 
gross  receipts  in  proportion  to  the  same  number  of  miles  for  the 
privilege  of  exercising  its  franchise  in  this  state  1  I  do  not  know 
what  else  it  may  not  tax  the  gross  receipts  for.  If  the  interstate 
commerce  of  the  country  is  not  or  will  not  be  handicapped  by  this 
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course  of  decision,  I  do  not  understand  the  ordinary  principles 
which  govern  hnnun  conduct.  We  dissent  from  the  opinion  of 
the  court. 

1.  Oorponta  *"'-*<'™  —  wordi"o«piUI  itook  "  ootiitnwd.  —  Cndar  the 
u»  of  1857  (LdWB  N.  T.  1837,  ch*p.  4S6,  §  8},  providing  that  "  the  ekpitAl  stock 
of  eveTj  compao 7  liable  to  taxation,  *  *  •  u^etherwithitasurplaBproSta 
orreserred  fuada,  exceeding  tea  pereeat  of  its  capital,  after  deducting  tbe 
anemed  value  of  its  real  estate,  •  •  •  shall  be  aaseaaed  U  its  actual 
value,  and  taxed  in  the  same  manoer  m  tbe  other  real  estate  and  personal  es- 
tate in  the  ooont;,"  it  ia  the  capital  of  the  aompanj  that  uoat  l>e  valued  and 
aasewed,  and  not  the  sliare  atodc  held  bj  the  corporatoia.  People,  ex  reL 
UDioD  Trast  Co.,  v.  Coleman,  138  N.  T.  488;  27  N.  E.  Bep'r,  818. 

2.  Mod*  of  asMtstng  tba  capital  stack  under  New  ToA  statute.— It  is 
only  when  the  valae  of  the  capital  stock  is  nnknown  to  the  asMSsars  that  they 
TOAj  oourider  the  valne  of  the  shares  as  indicative  of  that  of  the  capital;  and 
wbero  the  amount  and  value  of  tbe  capital  are  disclosed,  and  the  aaeeasors 
have  no  reason  to  disbelieve  the  statement,  they  ca,anot  assess  the  capita 
■took  at  a  valuation  derived  from  the  market  value  of  the  sharas.      Ibid. 

3.  Bharea  of  (took  whan  not  MiessahU  ander  Etidlana  statnta. — Kevised 
Statutes  Indiana  1881,  sections  6805,  6806,  which  provide  that  tbe  property  of  a 
Oorporatlon  sliall  not  be  assessed  at  a  greater  rate  than  that  of  an  individual,  and 
that,  "  where  tbe  tangible  property  or  theeapitaletockof  an  inoorporatsd  com- 
pany is  listMland  aaBSBsed,  the  aharea  of  capital  stock  of  such  incorporated  com« 
pany  shall  not  be  listed  and  assessed,"  clearly  prohibits  the  assessment  of  tbe 
capital  stock  where  the  entire  capital  is  invested  in  tangible  property  which  is 
duly  listed  and  returned  for  taxation.  Hyland,  Auditor,  v.  Brazil  Block  Goal 
Co.,  128  Ind.  835;  21)  N.  E.  Bep'r,  473. 

4.  Praottoa— «(Jolnlng  tax  on  duns— whather  tender  of  tax  on  tangible 
p«0|»«Mty  sasentUL — Where  the  entire  capital  stock  of  a  eorporation  Is  in. 
vested  in  tangible  property  duty  aaseased,  the  corporation  need  not,  in  order 
to  restiain  the  collection  of  a  tax  on  tbe  capital  stock,  make  a  tender  of  the 
taxes  dne  on  its  tangible  property,  as  no  tax  whatever  la  due  on  the  capital 
stock.    lUd. 


KoBTHWBSTERlf   NaT.    BaKK  OF  ChIOAOO  T.    BaSK  OF  OoiOEBBOB 

OF  Kansas  Crrv. 

(Sui^ems  Court  of  Hlnouii,  DlvtaloD  No.  E,  Dec.  S,  USl.) 

1.  Basks  and  BAHXtHfi.  PAniBirr  of  foboed  draft  bt  dbawxb  to 
BONA  FIDE  HOLDER.  LiABiLFTT  or  LATTER.  The  dnwee  Of  a  bill  of  ex- 
ehange  or  draft  is  bound  to  know  the  handwriting  of  his  costomer,  the  drawer ; 
and  if  he  pays  a  bill  or  draft  In  the  hands  of  ^bonafide  holder  for  value,  he  Is 
concluded  by  the  act,  although  tbe  bill  or  dnit  turns  out  to  be  a  fargsfy. 
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2.  InDonaBxBifT  "for  collection."  Bftsct.  Ths  iDdonsmeat  of  a. 
dnft  "  tor  co1l«c^on  "  Umlta  the  effect  which  woald  have  been  given  to  >  gofi- 
«ral  or  bluik  IndoraemeDt,  mad  waroa  puiiea  dealiog  nith  It  that  there  Is  do 
inteot  to  tranafer  the  otmenhlp  or  ptooeeda  of  the  diaft. 

3.  Facts  hbld  to  show  onb  to  be  a  bona  fide  bou>bk  or  a  vobocd 
DRAVT.  Vt.,  OD  Deceivber  17,  1835,  pranented  to  defeadant  bank  at  Kansas 
City  a  letter  of  latrodaetton  from  a  bank  at  Nevada,  Bhowlof;  Ub  genuina  ilg- 
natare,  and  also  a  oertlfieate  of  depoait,  a  Email  portion  of  wbieb  he  collfCtMl, 
leaving  the  balance  on  depotdi.  He  reatod  an  ofOce,  and  Deoember  S2  eni- 
plojed  a  book-keeper.  On  tbe  same  day  ha  depoaited  with  defeodau  a  draft 
OD  New  Tork  for  |S,500,  drawa  bj  ao  Omaha  bank,  and  on  December  38  dnw 
tS.500.  On  the  attemoon  of  the  eame  daj  he  depnelted  a  draft  tor  (ijOOO, 
drawn  b.T  an  Qnuha  bank  on  plaintiff  bank  at  Gbicaga.  On  December  34  he 
drew  $4,500,  and  left  towo.  At  that  time  his  balance  In  defendant  bank  was 
$550.  Defendant,  December  24,  sent  the  draft  of  (4,000  to  it«  correBpondent 
in  Chicago,  "  for  collection,"  and  It  was  paid  bj  plaintiff  bank,  the  drawee, 
throogh  the  Chicago  clearing-Uonse,  oo  December  26.  Jauoary  4  it  was  sent 
to  the  drawer  bank  at  Omaha,  where  It  was  foand  to  be  a  forgery.  The  offl> 
«en  of  the  Omaha  bank,  as  well  as  the  clerk  whoee  name  was  eigned  to  the 
draft,  at  first  thought  it  genuine.  Due  aotioe  of  the  tbrgety  was  givea  to  all 
parties,  but  W.  could  nat.be  found.  Held,  that  defendant  was  not  negligent 
in  its  dealings  with  W.,  either  before  or  after  presentation  of  the  draft,  and 
that  ft  was  a  btma  fide  owner  of  the  draft  \  that  by  its  indorsement  of  the 
okme  "  for  collection,"  it  odIj  goaranteed  the  genuineness  of  the  payee's  slg- 
natare,  and  retained  the  title  thereto  until  it  was  paid  by  tiie  drawee  bank,  of 
which  fact  the  latter  had  notice  by  sneb  indomement,  and  an  action  wonld  not 
lie  by  thedrawee  to  recover  the  amooDt  thereof. 

APPEAL  from  circuit  conrt,  Jackson  connty,  T.  A.  Gill, 
jadge.  Action  bj  the  Northveetem  !Natioual  Baak  of 
Chicago  agftinet  the  Bank  of  Commerce  of  Kanaas  Citj  to  recover 
(he  amount  paid  on  s  forged  draft.  Plaintiff  appeals  from  a 
judgment  for  defendant.     Affirmed. 

O.  0.  TichcTwr  and  Lathrop,  Morroeo  c6  Fox  for  appellant. 
Samee,  Hornet  ds  Krauihaff  for  respondent. 

Thomas,  J.  On  the  17th  day  of  December,  1835,  a  man  caU~ 
ing  himBelf  Jolin  Wliitney  presented  to  the  paying  teller  of  de- 
fendant bank  ihc  following  letter:  "  CitizeoB'  Bank  of  Kerada. 
Nevada,  Mo.,  1^16-86.  To  Bank  of  Commerce,  Kansas  City, 
Mo. :  This  will  introduce  to  yon  Mr.  John  Whitney,  who  holds 
oar  certificate  of  deposit  for  $350  of  this  date.  He  will  want  to 
dntw  the  money  there.  Below  we  give  his  signature  for  identi- 
fication.   Yours  truly,  C.  K.  Caldwell,  Cashier ;  John  Whitney." 

VOL.  ¥.—  88 
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Wbitne;,  when  at  the  baok,  acted  in  the  ordinary  waj,  and  there 
'was  nothing  abont  his  manners  or  looks  that  attracted  the  atten- 
tion of  the  officers  of  the  bank.  He  left  the  certiScate  of  deposit 
for  (350,  receiving  $50  cash,  and  a  credit  for  the  balance.  He 
rented  a  room  on  Main  street  in  Kansas  City.  On  the  20th  day 
of  December  he  advertised  in  the  Kansas  City  Timet  for  a  book- 
beeper,  and  on  the  22d  of  that  month  one  H.  P.  Brown,  who 
went  to  that  city  in  October  in  the  same  year,  applied  to  Whitney 
for  employment.  When  Brown  reached  Whitney's  office  it  was 
wholly  unfnmished,  bnt  on  the  same  day  Whitney  bonght  a 
table,  two  chairs  and  some  writing  material.  Brown  was  em- 
ployed at  $15  per  week  and  expenses  while  away.  Whitney  in- 
formed him  that  he  liad  ordered  office  fumitare  from  Chicago, 
and  took  him  to  defendant  bank,  and  introdnced  him  as  hie  book- 
keeper to  the  officers,  stating  he  was  engaged  in  the  cattle  busi- 
ness, would  need  a  good  deal  of  cnrreney,  and  wonld  probably 
send  checks  by  Brown  to  be  cashed,  and  which  the  bank  should 
cash  when  presented  by  liim.  In  the  afternoon  of  the  same  day 
Whitney  handed  Brown  two  checks  for  $3,500  each,  drawn  by 
the  United  States  National  Bank  of  Omaha  on  a  Kew  York  bank 
in  favor  of  Whitney,  and  directed  him  to  deposit  one  with  the 
defendant  and  the  other  with  the  Citizens'  National  Bank,  which 
was  done.  The  next  morning  Whitney  drew  two  checks  of  $2,500 
each  —  one  on  defendant,  and  the  other  on  the  Citizens'  National 
Bank  —  both  payable  to  the  order  of  Brown.  These  were  paid, 
and  the  money  given  to  Whitney  about  10  o'clock  in  the  morning. 
In  the  afternoon  of  the  same  day  (December  23)  WLituey 
banded  Brown  a  draft  of  which  the  following  is  a  copy :  "  United 
States  National  Bank  of  Omaha,  $4,000.  Omaha,  Nebraska,  Dec. 
91 ,  1S85.  If  dnplicate  unpaid,  pay  to  the  order  of  John  Whitney 
four  tiionsand  dollars  in  current  fnnds.  To  Northwestern  National 
Bank,  Chicago,  111.  M.  T.  Barlow,  Cashier.  No.  211,573.  pp. 
C.  Will  Hamilton.  [Indorsed]:  John  Whitney" — with  direction 
to  deposit  it  in  the  defendant  bank,  which  was  done,  and  the 
iimoant,  $4,000,  dnly  placed  to  the  credit  of  Whitney.  Defend- 
ant immediately  indorsed  this  draft  as  follows :  "  Pay  Metropoli- 
tim  National  Bank,  Chicago,  or  order,  for  collection,  for  account 
of  the  Bank  of  Commerce  of  Kansas  City,  Missouri.  C.  J.  White, 
Cashier" — and  sent  it  to  the  latter  bank  at  Chicago.     On  the 
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morning  of  December  24  Whitney  drew  a  check  for  $4,500  on 
defendant,  payable  to  Brown,  which  was  at  once  presented  by 
Brown,  and  paid,  the  proceeds  being  given  to  Whitney,  At  half 
past  twelve  tiiat  day  Whitney  disappeared  from  Kansas  City,  and 
-was  never  afterward  Been  there.  He  told  Brown  be  bad  been 
called  by  telegraph  to  Nevada,  Mo.,  to  bny  stock,  and  wanted 
Brown  to  go  down  to  Nevada  on  Christmas  night  or  the  next 
morning,  giving  him  (75  to  pay  his  expenses  and  a  week's  salary. 
Brown  went  to  Nevada  on  the  morning  of  the  26th,  and  stayed  all 
day,  inquiring  for  Whitney,  bat,  being  nnable  to  learn  any  thing 
ahont  him,  or  who  he  was,  he  returned  to  Kansas  City  that  night, 
it  being  Saturday  night.  He  went  to  the  otBce  next  morning,  but 
found  no  one  there.  He  went  again  Monday  morning,  December 
2S,  and  again  finding  no  one,  he  went  to  the  defendant,  and  in- 
qnired  for  him,  bnt  the  officers  of  the  bank  knew  nothing  of  him.  , 
He  continued  to  go  to  the  Whitney  office  for  about  a  week. 
The  draft  of  $4,000  reached  Chicago  December  25,  and  on  the 
next  day  —  December  26  —  it  was  presented  to  and  paid  through 
the  clearing-boose  by  the  Northwestern  National  Bank  (the 
plaintiff)  to  the  Metropolitan  National  Bank,  and  the  proceeds 
duly  placed  to  the  credit  of  defendant  on  the  books  of  the  Met- 
ropolitan National  Bank.  The  items  paid  by  plaintiff  on  the 
36th  throu£;h  the  Chicago  clearing-house  were  one  thonsand 
four  hundred  and  twenty-five  in  nambcr,  amonnting  to  nearly 
$442,000.  Its  average  daily  clearing  was  about  $300,000;  while 
the  entire  amount  paid  daily  throngh  the  clearing-house  was 
nbont  $8,500,000.  The  clearings  are  made  at  11  a.  u.,  and  the 
items  are  received  by  the  bank  as  soon  as  the  messenger  can  make 
the  exchanges  and  get  back,  which  takes  about  half  an  honr.  The 
items  cannot  be  examined  at  the  clearing-house.  This  must  he 
done  by  the  bank,  and  snch  items  as  it  is  not  desi-ed  to  pay  must 
be  returned  to  the  bank,  sending  them  before  2  p.  m.  There  is 
not  time,  nnder  the  rule,  to  make  a  critical  examination  of  every 
item  paid  in  this  way.  On  December  26  plaintifE  paid  thirty-one 
other  drafts  of  the  Omaha  bank.  The  $4,000  was  charged  to  this 
bank,  and  was  sent  to  it  in  the  regular  course,  with  other  voncliers, 
ou  January  4.  On  the  llth,  said  bank,  by  letter  and  wire,  noti- 
fied plaintiff  of  the  forgery.  The  telegram  was  received  too  late, 
■o  that  notice  was  not  given  the  Metropolitan  Bank  until  the  next 
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day.  Plaintiff,  through  that  bank,  at  once  gave  notice  to  defend- 
ant. The  forgery  was  a  very  dangerons  one.  The  officers  of  the 
Oniaha  bank,  as  well  aa  the  clerk  whose  name  was  ^gned  to  the 
draft,  at  first  tbonght  it  was  genuine.  They  say  it  most  have  been 
lithographed  on  the  original  plate  of  their  drafts.  There  wag 
evidence  showing  tliat  the  channel  through  wliich  a  draft  ie  pre- 
sented for  payment  makes  a  difference  with  respect  to  the  inspec- 
tion ;  that  in  dealing  with  responsible  parties  their  prndence  and 
care  is  relied  upon ;  that  a  draft  paid  through  the  clearing-hoDSO 
does  not  receive  as  close  inspection  as  when  presented  over  the 
counter  by  the  payee.  The  evidence  also  tended  to  show  that  tlie 
letter  of  the  cashier  of  the  Nevada  bank  was  a  anfiiciont  identifi- 
cation of  Whitney  to  justify  a  prudent  bank  to  deal  with  him  in 
the  ordinary  course  of  business.  Wliitney  was  traced  by  detectiveg 
to  New  York,  where  it  was  ascertained  he  had  been  eent  to  tbe 
penitentiary  for  five  years  from  Bocbeater  in  April,  1S86,  for 
forgery.  It  was  learned  his  true  name  was  David  Lynch,  bat  he 
was  sent  to  the  penitentiary  under  tbe  name  of  George  Edmoada 
Whitney  left  {550  to  hie  credit  in  tlie  defendant  bank,  of  which 
the  plaintiff  received  |;280,  and  the  New  York  bank  $270.  Qpon 
these  facts  the  plaintiff  by  thia  action  seeks  to  recover  from  de- 
fendant the  sum  of  S3,720  and  interest  —  the  amonnt  lo«t  on  the 
foiled  draft  The  cirenit  court  of  Jackson  county  directed  the 
jury  to  return  a  verdict  for  defendant,  whereupon  plaintiff  took 
a  nonsuit,  with  leave,  etc.  The  court  having  refused  to  set  aside 
this  nonanit,  plaintiff  appealed  to  this  court. 

Before  proceeding  to  analyze  the  evidence  to  determine  whetba 
the  court  erred  in  forcing  plaintiff  to  a  nonsuit,  we  will  take  oar 
legal  bearings,  and  ascertain  the  principles  of  law  we  must  sppl; 
to  the  facts  in  tbe  case.  Tbe  general  rule  is  that  tbe  drawee  of  ■ 
bill  of  exchange  or  draft  is  bound  to  know  the  handwriting  of  hie 
customer,  the  drawer;  and,  if  he  pays  a  bill  or  draft  in  the  handi 
of  a  bona  fide  holder  for  value,  he  is  concluded  by  the  act,  although 
the  bill  or  draft  tnms  ont  to  be  a  forgery.  This  rule  was  firtt 
announced  by  Lord  Mansfield  in  Price  v.  Neal,  3  Burrows,  1351 
(1762),  and  has  been  followed  and  approved  by  the  English  cooitii 
and  an  overwhelming  majority  of  the  American  courts,  inclodiog 
the  supreme  court  of  the  United  States  and  of  Uiis  state,  tl-  S. 
Nat.  Bank  r.  National  Park  Bank  (Sup.),  13  N.  Y.  Supp.  411; 
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Stoat  V.  Beaoist,  39  Mo.  277;  Bank  v.  loet  (Snp.),  11  N.  T. 
Supp.  862 ;  4  Harv.  Law  Hev.  287,  and  cases  cited.  See  8  Amer. 
&  Eng.  £ac.  Law,  222,  where  the  Engliah  and  American  anthori- 
tiea  are  collated.  It  ie  also  well  setUed  that  an  indorsement  of 
adraft  for  collection  limits  the  effect  which  would  have  been  given 
to  a  geiieml  or  blank  indorsement,  and  warns  parties  dealing  with 
it  that  there  is  no  intent  to  transfer  the  ownership  or  proceeds  of 
the  draft.  Mecbanic-s'  Bank  v.  Talley  Packing  Co.,  70  Mo.  643 ;  4 
Uo.  App.  200,  and  cases  cited. 

With  these  legal  principles  for  oar  gnide  let  ns  see  if  the 
defendant  was  a  bona  fde  holder  for  value  of  the  draft  of 
$4,000  at  the  time  the  plaintiff  paid  it.  If  it  was,  the  loss 
must  fall  on  the  latter.  It  is  conceded,  defendant  yvtA,  full 
valne  for  this  draft,  bnt  plaintifTs  contention  ie  that  it  is  not  a  Jxma 
fide  bolder  of  the  draft,  becanee  it  was  not  pmdent  in  its  dealings 
irith  Whitney  in  failing  toinqnire  more  particularly  who  he  was. 
Defendant's  condnct  must  be  jndged  fruin  the  standpoint  it  oc- 
cupied during  theee  transactions,  and  from  the  circiimstaQces  as 
they  presented  themselves  to  it  at  that  time.  We  know  mnch 
now  that  the  officers  of  the  bank  did  not  know  then.  We  know 
that  the  true  name  of  the  man  calling  himself  Whitney  was  David 
Lynch.  This  the  bank  officers  did  not  know.  We  fenow  that 
Whitney's  office  was  substantially  unfurnished.  This  the  bank 
offictrs  did  not  know.  We  know  that  Whitney  was  a  criminal, 
and  that  the  drafts  he  deposited  were  forgeries.  This  the  bank 
officers  did  not  know.  But  the  evidence  shows  that  Whitney  and 
Brown  were  strangers  to  the  bank  officers.  Whitney  brought  a 
letter  of  introduction  from  the  cashier  of  the  Nevada  bank,  eliuw- 
iDg  his  genuine  signature.  He  went  to  the  defendant,  presented 
this  letter,  and  a  certificate  of  deposit  for  $350,  given  by  the  Ne- 
vada bank.  He  drew  $50  cash  and  left  $300  of  this  certificate  on 
deposit  with  defendant.  He  was  neatly  dressed,  and  had  the 
appearance  of  an  ordinary  bnsioees  man.  He  did  nothing,  said 
nothing,  to  attract  attention.  When  he  left  on  December  2$, 
he  had  a  deposit  with  defendant  of  $550,  which  he  never  drew 
ont.  The  evidence  all  shows  that  the  letter  of  the  cashier  of  the 
Nevada  bank  was  a  sufficient  identification  of  Whitney  to  justify 
defendant  in  dealing  with  him  in  the  customary  way,  and  there 
is  DO  qaeetion  that  the  defendant  cashed  Whitney's  draf  ta  as  drafts 
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are  nsoally  caebed  io  Ae  ordinary  coarse  of  bnainess.  The  drafts 
handled  by  Whitney  were  eo  well  exeented  oti  the  blanks  of  the 
Omaha  bank  that  the  officers  of  this  bank  tiret  thoiiglit  they  were 
geoniiie.  We  find  nothing  in  this  record  to  show  tliat  defendant's 
officers  knew  any  thinner  saw  any  thing  to  aronse  their  giispiuions 
auto  Whitney,  or  to  cause  thera  to  make  farther  inquiry  iii  regard 
to  him.  If  they  had  followed  him  to  his  office,  and  had  seen  his 
surronndingB  there,  they  might  have  learned  enongh  to  put  them 
on  farther  inquiry,  but  it  can  scarcely  be  expected  that  bank 
officers  eball  act  as  spies  upon  their  cnstomere.  Brown  knew  the 
office  snrroundingB,  bnt  he  was  thrown  couipletely  aS  Iiia  guard 
by  the  statement  of  Whitney  that  furniture  bad  been  ordered  from 
Chicago;  and,  besides  that,  Brown  did  not  comninnicate  to  the 
bank  the  condition  of  the  office.  Brown's  trip  to  Nevada  shows 
eonclaeively  bow  completely  he  was  deceived.  Whitney  was  be- 
yond question  an  old  offender.  His  plan  of  operations  was  well 
contrived  and  admirably  executed,  and  calculated  to  throw  the  beet 
business  men  off  their  guard.  The  chances  of  being  defrauded 
by  a  forgery  are  slight.  Yet  bankers  are  in  the  liabit  of  requiring 
identification,  and,  indeed,  they  mast,  at  their  peril,  require  the 
identification  of  those  dealing  with  them.  But  when  a  person  is 
identified  by  a  responsible  party,  this  requirement  is  fulfilled. 

Our  conclueion  is  that  the  defendant  became  the  honafide  owner 
of  the  forged  draft,  for  value,  in  the  ordinary  and  usnal  course  of 
bnsinese.  Let  ns  next  inqaire  whether  it  was  the  bolder  of  this 
draft  at  the  time  it  was  paid  by  plaintiff,  on  December  26,  18S5. 
If  the  principle  of  law  we  have  announced  above,  that  an  indorce- 
ment  of  a  draft,  "  For  collection,"  does  not  transfer  the  ownership 
or  proceeds  thereof,  be  correct,  this  branch  of  the  case  will  require 
but  little  discussion.  This  draft  was  indorsed  by  defendant, "  For 
collection,"  and  when  the  Metropolitan  National  Bank  presented 
it  to  plaintiff  for  payment  it  presented  it  as  the  agent  of  defend, 
ant,  and  plaintiff  was  bound  to  know  this  by  the  very  form  of  the 
indorsement  itself.  The  plaintiff  knew,  when  it  paid  the  draft, 
that  the  proceeds  were  to  go  to  defendant.  Hence  it  cannot  now 
say  that  it  tbouglit  the  defendant  had  negotiated  the  draft,  parted 
with  the  title  to  it  with  the  intent  to  give  it  currency  as  uegotiabla 
paper.  Defendant's  indorsement  destroyed  the  negotiability  of 
the  draft.     Mechanics'  Bank  v.  Valley  Packing  Co.,  snpra.    The 


idbyCoOglC 


NOBTHWBSTEEN  NaT,    BaNK  V,   BAKR  OP  CoMMKRCE.      263 

fonii  of  the  defendant's  indorflement  diBtingnishea  thia  cue  from 
a  number  of  cases,  of  which  Bank  v.  Bangs,  106  Mass.  444,  ia  a 
type,  where  third  persons  take  drafts  and  give  them  currency  by 
indorsing  them  in  blank.  Defendant,  by  its  iodoreement  in  thia 
case,  warned  plaiutifl  that  it  was  not  intended  to  transfer  the 
ownerBhip  of  the  draft  or  its  proceeds,  and  hence  the  defendant 
did  not  guaranty  the  genaineneaa  of  the  ngnature  of  the  drawer 
bat  it  did  goamnty  that  the  payee's  signature  wae  genuine ;  and  it 
was  (inennine.  It  is  tme,  the  payee's  real  name  was  not  Whitney, 
bat  the  payee  of  the  draft  was  in  fact  the  person  who  went 
by  the  name  of  Whitney,  and  this  person  did  in  fact  indorse  the 
note,  — i.  e.,  this  draft  waa  not  payable  to  one  person  and  indorsed 
by  another,  but  was  payable  to  and  indorsed  by  the  same  person. 
If,  therefore,  platDtiff  p^id  the  draft  more  readily,  and  with  less 
investigation  and  inquiry,  because  a  reputable  bank  presented  it 
for  payment,  than  it  would  have  otherwise  done,  it  will  nererthe- 
less  have  to  bear  the  loss.  The  defendant  owed  plaintifE  no  duty. 
It  simply  presented  for  payment  a  draft  purporting  to  be  drawn 
by  the  Omaha  bank,  and  it  waa  the  dnty  of  plaintiff  to  know,  be- 
fore paying  it,  that  it  was  in  faut  made  by  the  party  who  appeared 
to  be  the  drawer,  and,  having  failed  to  perform  this  duty,  it 
cannot  be  heard  to  complain.  Here  are  two  innocent  parties,  upon 
one  of  which  this  lose  must  fall.  The  argument  that  defendant's 
conduct  in  taking  the  draft  was  not  induced  or  controlled  or  af- 
fected by  plaintiff  shonld  have  no  influence  in  the  determination 
of  questions  growing  oQt  of  commercial  transactions  of  the  char- 
acter involved  in  this  controversy.  The  business  of  the  world  is 
transacted  now  almost  wholly  through  banks  and  banking  institn- 
tions  by  checks,  drafts  and  bills  of  exchange.  This  system  could 
not  last  a  day  nnless  there  be  fixed  and  determinate  rules  by  which 
bnsiness  men  can  certainly  know  their  liability  or  non-liability. 
It  is  true,  if  plaintiff  had  refused  to  pay  this  draft  when  presented, 
the  loss  wonld  have  fallen,  and  certainly  fallen  on  defendant,  for 
"Whitney  waa  gone  before  the  draft  was  paid  in  Chicago,  though 
defendant  knew  it  not.  But  we  cannot  lay  down  roles  to  meet 
exceptional  cases.  Many  cases  may  arise  in  which  a  remedy  would 
exist  against  the  wrong-doer,  if  applied  promptly.  When  the  de- 
fendant sent  this  draft  to  Chicago,  and  it  was  paid,  it  had  as  much 
right  to  aesome  that  its  liability  to  loss  had  ceased  as  if  it  had  in- 
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doned  it  in  blank,  and  it  wfte  not  protested  in  the  proper  time  iat 
non-payment.  Any  other  rnle  would  put  the  commercial  world 
at  sea.  We  need  not  inquire  now  whether  the  rule  we  lay  down 
be  the  beBt  or  not  We  find  it  to  exist,  and  that  it  has  existed 
since  1783.  It  may,  lite  all  general  niles,  work  occasional  hard- 
ships, bnt  considerations  of  convenience  and  pnblic  policy  imper- 
atively demand  that  it  be  not  changed  to  do  what  the  judge  may 
deem  equitable  in  a  given  case.  The  be-et  interests  of  the  com- 
mercial world  require  stability  and  fixedness  in  commercial  law. 
We  think  it  clear  that  plaintiff,  upon  the  pleadings  and  evidence 
in  this  case,  is  not  entitled  to  recover,  and  the  judgment  of  the 
circuit  court  ia  accordingly  aBBnned.* 
All  concur. 

Buika  and  banldng  —  teag»d  ohaoki.—  The  om  of  Deposit  BMik  v.  FftjretW 
NaUodkI  Bank,  S  Am.  K.  B.  &  Corp.  Rep.  3M,  U  ver;  slmllBr  to  the  foregalng, 
iai  BDpporta  the  same  vienra  t*  to  liability  of  the  reBpectife  putiea  in  iateraat. 


Dehabest  t.  Flaok  et  ai» 

(Court  otApprals  of  New  Toik,  Oat.  S,lBai.) 

1.  FoRBioK'  ooRFOBATiOMe.  Suit  AaAiHsr  defbndantb  as  ihuiviudaIiS. 
Dbfbnbb  op  incobporatioh.  Plkadino.  Id  an  action  agaliut  the  defend- 
•nte  u  a  joiot^tock  eompaDy,  the;  denied  that  the;  vers  inch  a  compao;,  and 
claimed  to  be  members  of  and  atodtholders  In  an  incorporated  rompan^'.  by 
which  the  liability.  If  vaj,  to  plalotift,  was  to  be  home.  Held,  that  Baeb 
delense  waa  available,  although  the  factofBaohincorporatioD  wag  not  pleaded, 
aa  the  defense  tended  to  show  that  there  never  was  naj  llabilitj  on  their  part. 

2.  Formation  of  oorporatioh.  Evidence  of  nsER.  Under  a  certiHcate 
of  iDCorpo radon  duly  issued  to  five  oorporaton,  one  of  them  acted  aa  president 
of  the  company,  althnagh  it  did  not  appear  how  or  when  he  wm  elected.  Ao- 
otlier  acted  aa  its  treaanrer,  and  kept  a  check.book,  and  made  diabarMmenle 
tor  the  company  by  oUeck,  and  received  and  pat  in  bank  what  money  came  Co 
it.  He  also  had  charge  ii{  the  stock-book,  thoogli  at  the  time  he  tesliSed  he 
did  not  know  where  It  was.  Tlie  prealdent,  Tlce-preaident,  treaiorer  and  on» 
other  stockholder  were  directors.  One  uf  the  corporators  testiSed  that  he  had 
Stock  In  the  company,  which  be  paid  for,  and  that  he  refnaed  to  go  Into  the 
boslDeu,  nnlesa  nnder  an  iDcorporatlon.  Held,  that  this  was  sofflclent  evi- 
dence of  naer  to  show  an  acceptance  by  the  company  of  its  charter. 

3.  FoRXION  COBPORATIOKB.  ElBCTIDN  at  tlKQUALIFISn  DTRBCTORB.  Ef- 
tRcn'  TTPOH  COKPOBATR  EXiSTBitrB.     A  certiBcate  of  Incorporation  was  daly  i^ 

MteporUd  In  IT  8 .  W.  UepT,  tei.  ' 
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saed  to  nddanta  of  N«w  York  b;  tli«  Mcretuy  of  lUteof  West  VlrgtaU,  pnr- 
nut  to  OdcI*  of  Wwt  TlrgiDte  I8S4,  ehkpMr  H,  wbldi  praridM  thM  the  oor- 
p<a*ton 'bImII,  ttom  thodUeof  th«  *^d  oerttficate,'  *  *  *  be  »  oorpot^ 
Uon,"  uid  ftlM  proridea  for  (be  boldinfr,  aabBequeot  to  the  loaae  of  inch  mi- 
Ufie>l«,  of  s  genenl  meeting  of  the  itockholdera  to  elect  dlreetora,  make 
I>7-)awa,  etc.,  sod  permit*  the  eorpontioa  to  pmcTlbe  the  qnalific«itloiM  of  dl- 
radon,  but  reqalrM  that,  if  ft  la  not  otherwlie  proTlded,  eveiy  director  muat 
be  a  MeldeDt  of  the  atate  of  West  Virgini*.  Held,  (hat  the  electloo  of  direct.' 
on  who  were  not  reildeotB  of  West  Virgioia,  although  no  by-law  permlttiOK 
it  had  been  adopted,  did  not  ipiofaeto  diasolre  the  corporatiun,  or  take  awaj 
Its  corporate'  rtglits  or  franehlwa. 

4.  Whbthbr  ait  iNcoRPOBATion  ttnoeh  FonKiaM  law  is  nrmniKD  as  abt 
BVAStON  at  DOMBBTic  lAWB,  IB  A  quEarioN  of  lait  fob  thi  coi;bt.  The 
qoaatlon  whether  an  inoorporaticm  nnder  the  laws  of  West  Virginia,  of  resi- 
dents of  New  York,  tor  the  purpose  of  doing  bnshiais  in  the  latter  state.  Is  in- 
Talid  la  that  state  as  an  attempted  OTSsioa  of  Its  laws,  la  a  qaaetloD  of  law  for 
the  eoDrt,  and  the  qaeetion  ot  evaaion  ahonM  not  be  sahmltted  to  a  JDI7  as 
matter  of  fact. 

5.  Validitt  of  ah  incosporattoh  ot  HEsiDBim  of  New  Tork  umi>^ 
LAWB  OF  West  Virois'ia  to  do  bdbihbsb  in  the  foiiueb  btatk.  The  laws 
of  West  Ylrginla,  under  which  a  certlfleate  of  IneorporatioD  was  Issnod  to  resi- 
dents of  ITew  Tork  to  do  boslneas  Id  the  latter  state,  made  it  the  dot;  of  the 
secretary  ot  state,  before  laanlng  eoob  a  certificate  of  Incorporation,  to  decide 
whether  the  appllc«Uoa  therefor  conformed  to  the  laws  of  West  Virginia,  and 
also  made  the  certiScaie  evidence  of  the  eiisteuue  ol  the  corporation.  Thx 
laws  of  New  York  aha  permitted  tbe  locorpontiaa  of  IndtTidnala  for  the  pnr. 
poee  of  doin;  the  business  contemplated,  and  tmder  those  laws  die  freedom 
from  personal  liability  would  be  as  great  and  as  easilj  attained,  and  the  eecur- 
U7  ot  oreditora  would  not  be  substantially  greater  Ic  the  case  of  a  domentic 
aa  of  a  foreign  corporation.  Held,  tbat  such  Incorporation  was  not  iDvalld,  as 
a  fraud  or  evasion  of  tbe  laws  either  of  West  Virginia  or  of  New  Tork,  as  the 
poHcy  of  West  Vlrgloia  plainly  favored  the  formation  nnder  its  laws  ot  cor. 
porationa  oompoaed  of  non-reddenta,  the  principal  bnsioesB  of  which  was  to 
be  performed  outside  ol  the  state;  and  tbs  policy  ot  New  York  in  recognizing 
(orrign  eorporatioDB  formed  for  the  purpose  of  doing  basiaesa  In  that  state  was 
not  violated  even  where  such  a  corporation  was  composed  ot  dttzmis  of  tbe 


APPEAL  from  common  ploss  of  New  York  city  and  coanty, 
general  term.  Action  by  Frances  £  Demarest,  an  infant, 
by  ber  gnardian,  etc.,  againat  Hngh  J.  Grant,  James  A.  Flack, 
Alfred  de  Cordova,  Frank  Hardy  and  Gabriel  Caee,  composing 
the  America's  Winter  Carnival  Company.  At  the  trial  the  com- 
plaint was  diamisBod,  and  plaintiff's  exceptions  were  ordered  to  be 
he&rd  in  the  flrat  instance  at  the  general  term,  which  overrated  the 
exMptlAnB,  and  ordered  jndgment  for  defendants.  Prom  the  jndg- 


idbyCoOglC 


266  Deharest  t.  Flack. 

ment  plaintiff  appealed.  The  Code  of  West  Virginia,  chapter  54, 
eection  10,  provides  that,  "  when  acertificate  of  incorporation  shall 
be  issued  bj  the  secretary  of  state  pnrsaant  to  tliis  chapter,  thecor- 
porators  named  in  the  agreement  recited  therein,  and  vrbo  hare 
signed  the  same,  and  their  encceesors  and  aseigne,  shall  from  the 
dale  of  the  said  certificate  until  the  time  designated  in  the  faid 
agreement  for  the  expiration  thereof,  unless  sooner  dissolved  accord- 
ing to  the  law,  be  a  corporation  h,y  the  name  and  for  the  par- 
poaee  therein  specified. 

Seaman  Miller  for  appellant.  WaU»  F.  Severance  for  respond- 
ents. 

Pbokhau,  J.  The  plaintifE  alleged  in  her  complaint  that  the 
defendants  were  a  joint-stock  company  doing  business  in  New 
York  city  nnder  the  namo  and  style  of  "America's  Winter  Car- 
nival Company."  It  was  further  alleged  that  they  were  tlie 
owners  of  the  toboggan  slides  used  at  Fleetwood  park,  in  thecity 
of  New  York,  and  that  snch  slides  were  nndtr  their  mant^ment 
and  control.  The  plaintiff  also  alleged  that  she  had,  while  riding 
on  one  of  the  toboggana  upon  one  of  the  slides  in  the  poooowion 
and  management  of  defendants,  been  accidentally  and  seriously 
injured  throngh  the  carelessness  of  the  defendants  or  thmr  em- 
ployes, and  she  demanded  judgment  for  $25,000  damages.  The 
defendants,  by  answer  denied  that  they  were  a  joint-stock  com- 
pany, and  also  denied  the  allegations  that  they  were  the  ownen  of 
the  toboggan  slides  mentioned,  or  that  they  were  under  their  con- 
trol ;  and  they  denied  alt  allegations  of  negligence,  either  on  their 
own  part  or  on  that  of  any  of  their  employes.  Upon  the  trial  the 
pUintiS  gave  no  evidence  as  to  the  defendants  being  a  joint-stock 
association,  but  endeavored  to  prove  a  joint  or  partnership  lia- 
bility of  defendants,  based  npon  the  aUegation  that  the  groands 
where  the  accident  occnrred  were  owned  by  the  New  York  Driv- 
ing CInb,  and  that  in  the  fait  of  1887  the  grounds  were  leased  by 
it  to  the  defendants  for  the  purpose  of  putting  up  these  toboggan 
slides.  The  evidence  tending  to  show  even  h  prima  facie  liability 
on  the  part  of  the  defendants  is  of  the  most  meager  chancter. 
We  will  assame,  however,  that  the  plaintiff  proved  enon^tocall 
upon  the  defendants  for  an  answer  to  her  calUe  of  action.    This 
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answer  was,  in  brief,  tliat  the  defeadantB  were  nothing  but  individ- 
ual inemben  of  and  atockholdere  in  an  incorporated  company  wbicli 
had  liired  the  gronude,  owned  the  toboggans  and  operated  the 
slides ;  and  that  whatever  liability  there  wae,  if  any,  io  favor  of  the 
plaintiff  was  borne  by  the  incorporated  company,  and  not  by  the  in- 
dividoal  stockliolders  therein.  To  prove  this  defense  the  counsel  for 
defendants  offered  in  evidence  a  certilicate  of  incorporation  of  tlie 
America's  Winter  Carnival  Company,  as  organized  under  the  laws 
of  West  Virginia,  and  at  the  same  time  he  oSered  the  Code  of 
West  Vii^inia  in  evidence.  The  certificate  and  the  Code  were 
objected  to  by  the  plaintiff's  conneel  on  the  ground  that  there  was 
no  allegation  in  the  answer  of  the  existence  of  a  corporation  or 
the  incorporation  of  the  America's  Winter  Carnival  Compnny, 
and  that  it  was  necessary  to  plead  such  fact  before  tlie  defendants 
conid  avail  themselves  of  the  defease.  The  certificate  was  farther 
objected  to  as  incompetent,  immaterial  and  illegal.  The  objec- 
tions were  overruled,  and  plaintiff's  counsel  duly  excepted. 

The  first  ground  of  objection,  aa  to  the  necessity  of  pleading 
the  defense  founded  on  the  incorporation,  was  properly  overruled. 
It  was  not  a  defense  necessary  to  be  pleaded.  It  went  to  the  root 
of  the  cause  of  action,  and  tended  to  show  there  never  had  been 
any  liability  on  the  part  of  the  defendants.  It  was  not  an  affirma- 
tive defense  which  in  substance  admitted  an  original  cause  of  ac- 
tion, but  showed  facts  which  operated  as  a  satisfaction  thereof. 
It  was  not  like  a  defense  of  payment,  or  a  release,  or  an  accord 
and  satisfaction.  If  operative,  it  showed  there  had  never  been 
any  liability;  and  hence  it  was  admissible  nnder  the  defend- 
ant's denial  of  any  liability  as  set  out  in  the  complaint.  The  cer- 
tificate, when  read  in  evidence,  showed  that  it  was  signed  by  the 
secretary  of  state  of  Weet  Virginia,  and  that  it  was  isaned  under 
the  great  seal  of  that  state,  and  in  it  the  secretary  declared  that 
the  corporators  therein  named,  and  their  successors  and  assignsi 
were  from  the  12th  day  of  December,  188T,  until  the  1st  day  of 
January,  1935,  a  corporation  by  the  name  and  for  the  purpose 
Bet  forth  in  the  certificate.  It  was  subsequently  proved,  nnder 
objection  and  exception,  that  this  company  was  at  the  time  of  the 
happening  of  the  accident  in  possession  of  the  toboggan  slide  in 
qnestion,  and  was  the  owner,  thereof. 

As  to  the  second  ground  of  objection  taken  by  plaintifTs  conn- 
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sel  to  the  introductioD  of  the  certificate — that  it  was  iDoompetent, 
immaterial  and  illegal  —  we  may  aeaiime  that  it  raises  the  quee* 
tion  of  the  validity  of  the  ineorporation  iteelf,  and  of  its  suffi- 
ciency aa  a  defense.  Upon  this  issue  a  few  additional  facts  mnet 
be  stated.  The  Code  of  West  Tirginia,  which  was  received  in 
evidence,  shows  that  a  corporation  of  the  kind  herein  spoken  of 
could  be  formed  under  the  general  laws  of  that  state  by  five  or 
more  pereons  signing  an  agreement  to  the  effect  stated  in  the 
statute,  and  by  the  payment  by  each  corporator  of  at  least  ten  per 
cent  of  the  par  value  of  the  stock  subscribed  for  by  him.  Affi- 
davits on  the  part  of  at  least  two  of  the  corporators,  stating  nec- 
essary facts,  were  also  required  by  the  ntatnte.  It  is  fnrtlier 
therein  provided  that  the  agreement,  acknowledgment  and 
affidavits  are  to  be  delivered  to  the  secretary  of  state,  and  he 
issues  to  the  corporators  his  certificate,  under  the  great  seal  of  the 
state,  declaring,  among  other  things,  that  they  and  their  eucces- 
son  and  assigns  are  a  corporation  from  that  date  until  a  time 
therein  specified.  The  effect  of  the  certificate  is  provided  for  by 
the  statnte,  which  says  that  the  corporators  and  their  snccessora 
and  assigns  shall,  from  the  date  of  the  certi&cat«  nntil  the  time 
designated  therein,  be  a  corporation,  and  the  certificate  shall  be 
received  as  evidence  of  snch  incorporation.  Tbe  statute  pro- 
vides for  the  holding  of  meetings  of  the  corporation,  including 
the  first  general  meeting  for  purposes  of  organization,  out  of  the 
state,  and  it  also  provides  for  keeping  tlie  principal  office  of  the 
corporation  in  any  state  or  territory  of  the  United  Btates,  and  it 
permits  the  corporation  to  adopt  by-laws,  and  to  prescribe  the 
qnalificadons  of  directors,  and,  if  it  be  not  otherwise  provided, 
every  director  most  ho  a  stockholder  and  a  resident  of  the  state 
of  West  Virginia.  The  certificate  in  question  jn  this  case  em- 
bodies an  agreement  among  five  corporators,  by  which  they  agree 
to  become  a  corporation  by  the  name  of  "America's  Winter 
Carnival  Company,"  for  the  purpose  of  leasing  premises  for 
amoeements — among  others,  for  toboggan  slides;  and  they  agree 
that  its  principal  otfice  shall  be  in  tbe  dty  of  New  Fork ;  and  in 
this  agreement  they  recite  that  they  have  snbecribed  a  certain 
snm  (named  therein)  to  the  capital  of  the  company,  and  have  paid 
ton  per  cent  thereof,  and  that  the  capital  so  subscribed  was  divided 
into  shares  of  (100  each,  which  were  held  by  them.  -  The  nameA 
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of  the  corporators  were  signed  to  the  agreement,  and  their  wei- 
deaoee  were  thereia  stated  as  being  ia  the  oit;  of  Kew  York.  The 
agreement,  properly  signed  and  acknowledged,  was  presented  to 
the  eecretaty  of  state  of  West  Vir^nia,  and  a  certificate  of  incor- 
poration duly  issned,  as  already  stated.  From  the  evidence  it  is 
clear,  npon  the  qneetion  of  naer,  that  there  was  a  person  who 
acted  as  president  of  this  company  nnder  a  so-called  election, 
althungh  it  does  not  appear  bow  or  when  he  was  elected.  Tliat 
person  was  a  resident  of  New  York.  There  was  also  a  person 
who  acted  as  treasurer  of  the  company,  and  he  also  resided  in 
New  York.  The  treasarer  kept  a  check-book,  and  made  disbnree- 
ments  for  the  company  by  check,  and  received  what  money  came 
to  it,  and  put  it  in  the  bank.  There  were  no  by-laws.  Tlie  treas- 
arer once  had  charge  of  the  stock-book  of  the  company,  though 
at  the  time  when  he  was  sworn  on  the  trial  he  did  not  know 
where  it  was,  and  he  snpposed  the  company  was  not  then  iu  ex- 
istence. Admission  to  the  grounds  occupied  and  possessed  by 
this  company  was  cbaiged,  and  the  money  that  was  paid  for  ad- 
mission to  the  tob(^an  slides  went  through  the  treasurer's  bands. 
No  one  coold  get  in  without  paying  toll,  excepting  members  of 
the  driving  club.  The  president  and  vice-president  were  direct- 
ors, as  was  also  the  treasurer  and  on$  other  stockholder.  This 
company  was  in  possession  of  the  tobo^;an  slides  when  the 
accident  occnred,  "and  no  other  concern  or  individnals  or  any- 
body else."  The  defendant  Grant  said  be  had  stock  in  the  com- 
pany, which  he  paid  for,  and  that  he  refused  to  go  into  the  busi- 
Dtiss  at  all  unless  nnder  an  incorporation.  The  books  of  the  com- 
pany were  not  produced,  and  it  did  not  appear  what,  if  any,  books 
bad  been  kept  by  it,  other  than  the  stock  and  check-books  spoken 
of  by  the  treasarer. 

This  is  substantially  all  that  appears  in  regard  to  user  by  the 
corporation;  and  the  coansel  for  plaintiff,  npon  this  evidence, 
moved  to  strike  oat  the  certificate  of  incorporation,  and  all  the 
testimony  relating  thereto,  on  the  ground  "  that  the  directors  of 
the  concern  were  residents  of  New  York,  and  that  nnder  the 
statute  of  West  Yirginia  it  was  necessary,  in  order  that  the  cor- 
poration be  duly  incorporated,  that  the  directors  of  ttie  concern 
shonid  be  residents  of  West  Virginia,  unless  a  special  resolation 
were  passed  by  the  corporation  permitting  persons  of  uuy  other 
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state  to  be  such  directors."  The  motioD  wag  deoied ;  and,  tbere- 
npon,  on  motion  of  counsel  for  defendants,  tlie  complaint  was 
diemissed  becanse  no  catise  of  action  was  proved  against  the  de- 
fendants personally.  There  was  sufficient  evidence  of  aser  to 
make  it  clear  tbat  the  company  had  accepted  its  charter,  with  all 
its  privileges  and  liabilities,  whatever  they  might  be.  This  ques- 
tion of  user,  although  not  specifically  taken  in  the  above  objec- 
tions, has  been  urged  upon  us  here  by  the  counsel  for  the  appel- 
lant, and  we  think  it  well  enough  to  say  what  we  have  upon  the 
subject.  As  to  the  other  points  which  have  been  actually  raised 
by  the  motion  to  strike  out  the  certiticate,  we  think  a  proper  dis- 
position was  made  of  them  by  the  court  below. 

By  the  statute  of  "West  Virginia  the  incorporation  precedes  the 
election  of  directors.  After  the  incorporation,  and  subsequent  to 
the  issuing  of  the  certificate  thereof  by  the  secretary  of  state,  the 
corporators  named  therein,  or  a  majority  of  them,  are  directed  by 
statute  to  appoint  a  time  and  place  for  holding  a  general  meeting 
of  the  stockholders  to  cdect  directors,  make  by-laws  and  transaM 
other  biiuaeea.  A  failure  to  adopt  a  by-law  at  the  first  meeting 
permitting  the  election  of  non-resident  directors,  and  the  election 
,  of  non-residciit  directors  at  such  meeting  or  at  a  subsequent  one, 
in  the  absence  of  a  by-Uw  permitting  it,  wonld  not  ipaofaoto  dis- 
solve the  corporation,  or  -take  away  its  corporate  rights  or  fran- 
chisee.  The  company  would  still  remain  a  l^al  entity,  notwith- 
standing its  failure  to  adopt  the  proper  by-law,  or,  in  its  absence, 
to  elect  resident  directors.  The  counsel  for  plaintiff  was,  there- 
fore, in  error  in  his  statement  as  to  the  law  of  West  Virginia. 

We  come,  then,  to  the  question  whether  upon  the  facts  already 
set  out,  tliis  corporation  was  so  far  valid  as  to  be  entitled  to  recog- 
nition as  snch  in  the  courts  of  our  state.  The  plaintiff  says  it 
clearly  appears  that  the  corporators  thereof  were  citizens  of  New 
York,  and  the  corporation  was  formed  by  them  in  the  state  of 
West  Virginia  for  the  sole  porpose  of  doing  business  out  of  that 
state  and  in  the  state  of  Itew  York,  in  which  latter  state  its  prin- 
cipal office  was  also  to  be  located.  These  facts,  he  says,  conclu- 
sively prove  the  invalidity  of  the  West  Virginia  corporation,  so 
far  at  least  as  this  state  and  its  citizens  are  concerned.  If  mis- 
taken in  that  view,  he  still  urges  that  such  facte  render  it  a  ques- 
tion for  the  determination  of  the  jury  whether  the  incorporation 
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was  attempted  to  be  made  m  good  faith,  or  as  a  mere  eraaion  ao  J 
in  fraud  of  the  laws  of  Weat  Virginia  or  of  New  York.  Ue 
ciaints,  if  the  jar^  Bhould  find  the  parpoee  was  one  of  evasion, 
tliat  in  Btich  case  the  incorporation  would  furnish  do  defense,  and 
the  defendants  would  be  liable  as  individuals.  We  are  quite  cle^i' 
theuse  shuald  not  be  subruitted  to  a  jnry  to  pass  upon  tlie  qne^t- 
tion  of  evasion  as  matter  of  I'acL  If  it  were,  we  might  find  ditter- 
ent  juries  coming  to  difEerent  conclusions  upon  the  same  facts, 
and  we  should  have  a  corporation  or  no  corporation  aiKording  to 
the  view  a  jiirj  might  take  of  such  facts.  Ooe  plaintifi  might 
prove  the  evasion  to  the  satisfaction  of  one  jury,  and  another 
plaintiff  fail  on  precisely  the  same  facts ;  and  thus  we  shoald  have 
a  corporation  as  to  A.,  and  no  corporation  as  to  B.,  and  the  same 
question  constantly  arising  as  often  as  the  corporation  or  its  mem- 
bers were  sued.  This  would  be  intolerable.  It  must  be  a  corpo- 
ration as  to  all  persons  with  whom  it  has  bnsiness  dealings,  or  as  to 
none.  In  other  words,  it  mast  be  a  question  of  law,  instead  of 
fact. 

The  courts  of  any  country  rec<^uize  foreign  corporations  throngh 
what  is  termed  "  national  or  state  comity  "  (Merrick  v.  Van  Sant- 
Toord,  34  N.  Y.  208 ;  Bank  v.  Earle,  13  PeL  519 ;  Christian  Union 
V.  Tonnt,  101  IT.  S.  352);  bat  whether  each  recognition  shall  be 
given  must  be  decided  by  the  courts  of  the  country  where  the 
corporation  seeks  to  do  business.  In  our  state,  as  in  others,  it  is 
a  question  of  domestic  policy  and  what  that  policy  is  must  be  de- 
termined by  an  examination  of  our  own  legislation.  If  we  find 
any  direct  enactment  upon  the  subject,  it  is  our  duty  to  obey 
it ;  sud  ID  its  absence  we  must  determine  the  question  with  refer- 
ence to  our  general  legislation,  and  to  the  circumstances  which 
BDrround  ns  as  a  great  and  growing  commercial  community,  hav- 
ing need  of  and  employing  large  amounts  of  combined  capital, 
and  for  whose  prosperity  and  growth  it  is  of  the  utmost  import- 
ance that  such  capital  should  have  the  greatest  facilities  extended 
it  for  useful  employment,  with  reasonable  and  proper  personal  ex- 
emptions from  liability.  We  can  find  no  reason  for  a  domestic 
policy  that  should  exclude  from  recognition  by  our  courts  foreign 
irorporatione  generally.  It  may  be  safely  said  there  can  be  no 
such  domeetic  policy  at  the  present  day  in  a  civilized  state.  The 
<lDe8tioa  then  arises,  shall  we  go  behind  the  certificate  of  incorpo- 
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ration  or  charter  of  a  foreign  corporation  for  the  parpoee  of  in- 
quiring under  wliat  circuniBtancea,  and  for  wliat  purpose  outside 
the  charter,  it  was  incorporated  ?  This  can  only  be  claimed  on 
the  ground  that  the  charter  was  obtaiued  in  fraud  or  eva^on  of 
tlie  laws  of  the  state  which  granted  it,  or  for  the  purpose  of 
evading  the  provisions  of  our  own  laws.  It  is  plain  there  was  in 
regard  to  the  procurement  of  this  charter  no  fraud  upon  or  evasion 
of  the  laws  of  West  Virginia,  even  if  we  should  admit  that  sncli 
fact  would  constitnte  good  gronnd  for  our  refusal  to  reeogaize 
each  corporation,  although  no  proceedings  have  been  fciken  to 
annul  its  charter  in  the  state  which  granted  it.  This  point  is  by 
no  means  clear.  However  that  may  be,  it  is  impossible  not  to  Bee 
that  the  state  of  West  Virginia  has  adopted  a  policy  which  favors 
the  formation  of  corporations  within  her  borders,  and  pursuant  to 
her  laws,  while  the  members  and  officers  may  be  non-reaidents, 
and  where  the  principal  business  of  the  corporation  is  to  be  pe^ 
formed  oatside  of  the  confines  of  the  state. 

The  agreement  which  was  signed  by  the  corporators  in  this 
case,  and  duly  acknowledged  and  presented  to  the  secretary  of 
state  of  West  Vii^nia,  clearly  showed  that  the  corporators  were 
residents  of  Kew  York,  and  that  the  principal  office  of  the  corpo- 
ration was  to  be  in  New  York  ;  and  the  inference  was  a  fair  ons 
that  the  principal  business  of  the  corporation  was  also  to  be  con- 
ducted in  New  York.  The  secretary  of  state,  to  whom  the  pa- 
pers for  the  organization  of  tlie  corporation  were  presented,  was 
compelled  to  pass  upon  and  decide  the  question  whether  they  con< 
formed  to  the  laws  of  West  Virginia,  before  he  received  or  filed 
them,  or  gave  the  certificate  of  incorporation.  Ho  did  pass  upon 
the  question  and  did  thereupon  Issue  the  certificate  of  incorpora- 
tion under  the  great  seal  of  the  state,  and  attested  by  his  official 
signature.  So  far  as  the  laws  of  West  Virginia  are  concerned,  it 
is  plain  that  the  corporators  thereupon  became  a  corporation,  and 
in  that  state  the  certificate  was,  by  the  laws  thereof,  evidence  of 
the  existence  of  such  corporation.  There  was  no  frand  orevaaioQ 
of  the  law  of  West  Virginia,  in  thus  becoming  incorporated.  The 
references  to  her  laws  above  made  show  conclusively  thatthe  for 
mation  of  corporations  thus  composed,  and  for  the  purpose  of 
doing  their  principal  business  outside  the  limits  of  that  state,  was 
contemplated  in  those  laws.    This  corporation  was  beyond  all  qne» 
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tioa  legally  incorporated,  and  eatitlftd  to  reoognltion,  ia  the  state 
of  West  Virg;inia.  Unless,  therefore,  it  can  be  said  that  the  acts 
of  onr  citizens  in  procuring  an  incorporation  under  the  laws  of 
West  Virginia  for  the  pnrpose  of  doing  basiness  here  were,  as 
matter  of  law,  a  fraud  and  an  erasion  of  our  own  laws,  and 
hence  in  conflict  or  inconsistent  with  oar  domestic  policy,  snch 
foreign  corporation  is  entitled  to  recognition  and  protection  in 
«nr  own  tribunals.  Merrick  v.  Tan  Santvoord,  snpra.  It  is 
nrged  that  anch  acta  are  tbns  inconsistent  and  in  conflict  with  our 
policy,  because  citizens  of  onr  own  state  are  in  that  way  enabled 
to  evade  oar  own  laws  relative  to  home  corporations,  and  to  avoid 
personal  liability  by  incorporating  under  the  laws  of  foreign  states, 
which  may  be  more  favorable  to  members  than  are  onr  own  laws. 
1  think,  when  this  claim  is  examined  in  the  light  of  onr  own 
legislation,  it  will  be  seen  that  there  is  no  sabstantial  basis  for  it 
to  rest  npon.  'An  examination  of  our  laws  shows  that  it  is,  and 
for  many  years  has  been,  tlio  policy  of  this  state  to  enlarge  the 
facilities  for  the  formation  of  corporations.  General  laws  are  on 
oar  statute-book  for  the  formation  of  corporations  of  almost  every 
concei^ble  kind,  and  under  some  one  of  them  a  corporation  of 
the  kind  mentioned  in  this  case  could  readily  be  formed.  The 
freedom  from  personal  liability  would  be  as  great,  and  oould  be 
ae  easily  obtained,  under  onr  own  as  under  the  laws  of  West 
Virginia.  The  security  of  the  creditor  would  not  be  snbstan- 
tially  greater  in  the  case  of  the  domestic  than  in  that  of  the  for- 
eign corporation.  In  the  latter  the  creditor  has  the  remedy  by 
attachment,  and  he  can  obtain  abont  as  easy  access  to  its  property 
as  if  it  were  domestic  instead  of  foreign.  There  is  really  nothing 
to  evade  by  incorporating  under  a  foreign  law.  No  harmful  re- 
sults flow  to  a  creditor  or  to  the  community  here  by  such  incor- 
poration. Where  the  corporation  formed  under  another  juris- 
diction comes  here  to  do  business  of  a  kind  which  we  permit  to 
be  done  by  corporations,  and  where  onr  laws  provide  for  incor- 
porating individuals  for  the  purpose  of  doing  that  business,  it  is 
difficult  to  see  how  the  terms  "  evasion  "  and  "  fraad  "  can  be 
properly  applied  to  acts  of  our  citizens  whereby  they  obtain  In- 
corporation in  another  state.  When  tbey  come  into  our  state  to 
do  bnsinees,  they  must  conform  to  our  laws  relating  to  foreign 
corporations,  and  comply  with  the  terms  laid  down  by  ns  as  con- 
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ditiona  of  allowing  tiiem  to  transact  business  here.  In  the  case 
of  many  kinds  of  corporations  sach  conditions  have  already  been 
imposed  by  onr  lawsj  and,  if  there  be  any  kind  where  none  is 
imposed,  it  is  GonclnsiveeTidence  that  np  to  this  time  the  legis- 
latnre  has  not  thought  it  conducive  to  thu  true  interests  of  the 
Btato  and  it«  citizens  to  impose  them.  I  do  not  intimate  that  it 
is  necessary  for  a  state  to  expressly,  .by  statate,  exclude  foreign 
corporationa  from  acting  within  ita  jurisdiction.  The  policy  of 
the  state  may  exclude  them,  and  that  policy  may  ha  clearly  estab* 
lisbed  by  a  reference  to  the  general  legialation  of  a  state.  I  find 
none  such  in  the  laws  of  this  state. 

It  has  been  nrged  that  the  ea$y  way  which  our  laws  provide 
for  forming  corporations  is  itself  a  reason  why  we  should  not 
recognize  as  a  corporation  those  of  onr  own  citisens  who  have 
gone  to  another  state  for  the  purpose  of  incorporating  themselves 
under  the  laws  thereof,  to  do  business  in  onr  own  state  as  such 
corporation.  We  think  there  is  very  little  force  in  the  argument. 
The  public  policy  which  we  see  in  onr  own  state,  as  evidenced  by 
her  laws  upon  the  subject  of  the  formation  of  corporationB,  ia  one 
which  looks  to  their  ready  and  easy  formation  as  a  means  of 
trannacting  bnsiuese  witii  an  accumulation  of  capital,  and  an  ex- 
emption from  personal  liability  to  the  largest  extent  consistent 
with  reasonable  snpervision  by  the  state.  The  facilities  for  in- 
corpwatioQ  offered  by  this  state  are  not  the  result  of  any  desire 
to  promoto  the  formation  of  corporations  here  as  against  their  for- 
mation in  other  states.  They  are  offered  because  of  a  policy  on 
our  part  which  nrges  upon  the  state  the  propriety  of  furnishing 
them  as  one  means  of  controlling  the  business  done  by  them  and 
keeping  it  within  onr  borders.  If,  in  any  particular  case,  it  is 
thought  by  those  interested  in  the  matter  that  the  bnsiness  can  l>o 
done  in  onr  own  state  and  by  our  own  citizens  with  greater  facil- 
ity under  the  form  of  a  foreign  corporation  than  under  that  of  a 
domestic  one,  there  is  no  public  policy  which  forbids  its  trans- 
action nnder  such  form.  The  supervision  of  a  foreign  corpora- 
tion by  this  state  may  easily  be  exercised  by  imposing  terms  as  a 
condition  of  permitting  it  to  do  husinees  here.  The  absence  of 
:my  such  terms  in  our  legislation  forms  no  reason  for  refusing  to 
■  ecognize  the  corporation.  The  power  rests  with  the  le^slature  to 
•i  ty  whether  any,  and,  if  eo,  what,  terms  shall  be  imposed  apon 
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■ocb  oorporatiooa  aa  a  cwkditioa  of  graating  them  permiisioD  to 
do  bwiDeM  here.  Thoae  terms  can  only  be  imposed  bj  the  le^s- 
labire ;  and  in  their  absence  onr  courts  ought  not,  merely  on  that 
acooant,  to  refose  to  recognize  a  foreign  corporatioQ.  In  the 
abaeDce  of  l^isJatioo,  our  coarts  must  either  refnae  absolutely, 
w  else  they  moat  recognize  the  right  of  such  oorporatioos  to  come 
to  this  state  and  do  bnmness  here.  The  courts  cannot  themselves 
impose  terms  or  conditious. 

The  case  of  Montgomery  v.  Fort)e8,  148  Maea.  M9 ;  19  N.  E. 
Kep'r,  342,  is  not  necessarily  in  conflict  with  these  views.  Id  that 
case,  the  defendant,  a  resident  of  Massachneetts,  went  to  New 
Hampshire,  and  there  ezecnted  and  filed  certain  papers,  for  the 
purpose  of  forming  a  corporation  in  that  state,  for  the  reason  that 
its  tax-laws  were  more  favorable  tbaa  those  of  Massachneetts,  and 
because  he  desired  to  avoid  personal  responsibility.  The  whole 
business  was  to  continue  to  be  done  in  Massachusetts,  and  these 
steps  were  taken  in  order  to  avoid  the  laws  of  that  state.  The 
coart  held  that  the  defendant  had  not  complied  with  the  terms  of 
the  Kew  Hampshire  act,  and  hence  had  never  become  incorpo- 
rated. There  was  no  tribnn&l  in  New  Hampshire  to  which  the 
papers  in  regard  to  a  proposed  corporation  conld  be  submitted, 
and  which  had  power  to  decide  whether  the  law  had  been  com- 
^ied  with,  and,  npon  compliance,  to  issTio  a  certificate  of  incor- 
poration. But  all  persons  filed  their  papers  at  their  peril.  If  the 
qoeetioD  ever  arose  as  to  a  compliance  with  the  law,  it  had  to  be 
decided  by  comparing  the  papers  with  the  statnte.  The  Massa- 
chneetts court  did  that,  and  decided  that'  the  defendant  did  not 
comply  with  the  New  Hampshire  statnte,  and  that  no  corpora- 
tion had  ever  been  formed.  la  Hill  v.  Beach,  IS  N.  J.  Eq.  31, 
tlie  court  of  chancery  of  New  Jersey,  in  a  proceeding  for  an 
acconnting,  said  that  certain  persons  who  had  entered  into  an 
agreement  with  a  view  to  form  a  company  to  do  bnsineea  in  New 
Jersey,  and  who  thereupon  undertook  to  form  themselves  into  a 
(iorporation  under  the  general  act  of  thiu  state  relative  to  the  for* 
mation  of  manufacturing  corporations,  passed  in  1848,  and  who 
complied  with  the  forms  of  sach  act,  would  nevertheless  not  be 
recognized  by  the  courts  of  New  Jersey  as  a  legally  constituted 
corporation.  The  cliRncellor  said  they  were  not  a  foreign  corpora- 
tioD,  "for  it  is  perfectly  manifest  upon  the  face  of  their  proceed- 
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ingB  that  their  attempted  organization  under  the  general  law  of 
New  Tort  respecting  corporationB  was  a  frand  upon  the  laws  of 
that  state.*'  In  what  respect  it  was  a  frand  does  not  appear,  un- 
lese  it  were  one  because  the  corporators  were  residents  of  New 
Jersey,  and  intended  to  do  business  in  that  state  nnder  the  New 
Tork  incorporation.  From  what  has  already  been  said,  we  do 
not  think  those  facts  make  out  a  case  for  a  refusal  to  recognize  a 
corporation  l^^lly  constituted  and  exisCiug  in  the  foreign  state. 
We  recognize  corporations  formed  by  the  citizens  of  a  foreign 
state  Quder  its  laws  for  the  purpose  of  doing  business,  among  other 
places,  in  onr  own  state.  Where  is  the  eeeential  difference  bo- 
tween  such  a  corporation  and  one  legally  incorporated  ander  sncli 
foreign  state  for  the  same  purpose,  but  the  members  of  whieh  are 
citizens  of  onr  own  state  t  Whose  rights  are  jeopardized  more  in 
the  case  where  the  members  of  the  corporation  are  our  own  citi- 
zens than  where  they  are  citizens  of  the  foreign  state !  What 
enlightened  policy  is  violated  by  the  recognition  of  the  foreign 
corporation  composed  of  residents  of  this  state  which  would  not 
also  and  equally  suffer  by  the  recognition  thereof  when  composed 
of  non-residents?  And  yet,  beyond  all  cavil,  onr  policy  is  to 
recognize  the  latter.  The  truth  is,  foreign  corporations  are  not 
properly  to  be  r^;arded  with  suspicion,  nor  should  unnecessary 
restraints  be  imposed  upon  their  doing  basiness  in  our  midst. 
They  carry  no  black  flag,  and  the  policy  of  all  civilized  nations  is 
to  grant  them  recognition  in  their  courts.  It  seems  to  me  that 
every  reason  which  urges  upon  ns  the  recognition  of  foreign  cor- 
porations organized  with  power  to  do  basiness  in  our  state,  and 
composed  of  dtizens  of  the  foreign  state,  is  equally  potent  when 
the  foreign  corporation  is  composed  of  our  own  citizens.  It  has 
always  been  supposed  that  a  state  should  at  least  deal  ae  liberally 
with  its  own  citizens  as  with  those  of  foreign  states.  If,  there- 
fore, wo  permit  foreign  citizens  to  come  within  our  limits  in  the 
form  of  a  foreign  corporation  organized  with  power  to  do  busi- 
ness here,  and  recognized  by  us,  why  shonld  we  not  permit  onr 
own  citizens  to  avail  themselves  of  the  like  privilege?  If  we  im- 
pose terms  and  conditions  npon  foreign  corporations,  as  snch,  doing 
business  hero,  those  same  terms  and  conditions  still  and  equally 
apply  to  a  foreign  corporation  when  composed  of  our  own  citi- 
zens. Why  shonld  they  not  be  placed  at  least  npon  an  eqnality 
with  the  foreign  citizen  t 
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The  naae  of  Railway,  etc.,  Co.  7.  Board,  6  Kans.  245,  simply 
holds  that  the  conrts  of  tliat  state  will  not  recognize  a  corporation 
fonaed  ander  the  law*  of  PennsylTania,  where  the  corporation  i» 
not  itself  pormitted  to  do  bosiaees  in  the  state  which  grants  its 
charter.  It  was  also  stated  in  the  above  case  that  the  charter,  if 
enac-tcd  by  the  Kansas  legislature,  would  have  been  void  as  cud- 
travening  two  conatitntional  provisions.  In  such  a  case  it  would 
scarcely  be  expected  that  a  foreign  state  would  ftrsnt  greater 
recognition  and  privileges  than  were  accorded  by  the  state  ander 
which  the  corporation  was  formed.  It  might  readily  be  sup- 
poeed  that  no  rule  of  comity  compelled  the  recognition  of  a 
foreign  corporation  formed  to  do  acts  which  are  prohibited  by 
the  laws  of  the  state  to  its  own  dtizens  or  corporations.  It  is 
npOD  this  prineiple  that  £mpire  Mills  v.  Alston  Grocery  Oo. 
was  decided  by  the  conrt  of  appeals  of  Texas,  and  reported  in 
15  S.  W.  RepV,  200,  505,  and  to  which  our  attention  has  been 
called.  The  Ic^slatiire  of  Texas  prohibited  the  operation  of 
corporations  in  that  state  of  the  character  of  the  Iowa  corpora- 
tion, and  the  court  held  that  comity  did  not  extend  to  the  recog- 
nition of  such  a  corporation  by  the  courts  of  Texas. 

After  a  careful  examination  of  the  case,  we  have  come  to  the 
eoDclusion  that  the  defendants  sufficiently  proved  the  existence  of 
a  valid  corporation  nnder  the  laws  of  West  Virginia,  and  that 
there  was  nothing  in  the  other  facts  proved  which  should  cause  us 
to  refuse  recognition  to  that  corporation.  The  result  is  that  the 
complaint  was  properly  dismissed,  and  the  judgment  to  that  effect 
should  be  affirmed,  with  costs.  All  concur,  except  Finch,  J.,  ab- 
eent.* 

FOREIGN  CORPORATIOITS  —  RIGHTS  BY  COMITT. 
1.  Capacity  of  a  oorpozmtloa  to  MUtoiaa  tti  powan  In  a  foralfn  itata. — 
A  eorporation  created  ttj  ooe  ttate.  In  bo  far  aa  Ila  own  taherent  capacity  ia 
eanoeined,  and  In  the  abeence  ol  aay  Tvatrlnlon  in  tbe  law  of  ita  creatioa,  ma/ 
do  bosineH  and  perform  corporate  acta  in  any  other  atate  In  which  it  ma;  cliooae 
to  do  so,  if  permitted  b;  such  ntlier  state.  Bank  of  Aagnsta  v.  Barie,  18  Pet. 
519;  Reiehwaid  T,  Commercial  Hotel  Co.,  IM  111.  4S9;  Dod|ra  v.CouQdlBlaffii, 
57  Iowa.  MO;  Atchison,  etc,  R.  Co.  v.  Fletcher,  SS  Kans.  280;  Miller  v.  Ewer, 
a?  Me.  S09i  BalUmore  ft  Ohio  R.  Co.  v.  Qlenn,  28  Md.  387;  WUliams  v.  Crea- 
weU,  SI  Hits.  817;  Blair  t.  Perpetual  Ins.  Co.,  10  Mo.  639;  Newbarg  Petrtt- 
l«nm  Co.  V.  Weare.  37  Ohin  St.  Mfl;  Hanna  v.  International  PetTolenm  Co., 38 
•Beportw)  lu  »  ».  B.  Bap'r,  Mt:  USN.  IT.  MS. 
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Ohio  St  633;  Second  Nadoiwl  B&nk  r.  Hftll,  89  Ohio  St.  158;  Ohio  Life  Im  & 
Trust  Co.  V.  Mercbkota' Ins.  ATrast  Co.,  11  Hamph.  1;  NewHampslilraLkDd 
Co.  T.  Tilton,  19  Fed.  Rep'r.  73;  1  Um.  Corp..  gg  80^-861.  Tha  power  to  ope- 
TsU  io  A  Btete  other  tluii  the  one  creatiDg  It,  nerd  not  Im  ezprewl;  oonfened 
npon  a  corpontion  bj  Its  organic  law.  Dodge  t.  Couoeil  BluSe,  37  Iowa,  S6Q. 
Buch  jxiwer  will  l>e  Implied  in  the  case  of  everj  corporation,  udIsm  there  Is 
gomething  Id  Ite  charter  or  organic  law  which  expri-ssl}',  or  tij  necessary  im- 
plication, forbids  iia  eierciee.  In  the  case  lut  cited,  the  question  aroM 
whether  a  corpontion  created  under  the  laws  of  New  Forlc  for  the  purpose  of 
supplying  water  to  munleipalltiea,  could  eierdae  Its  powers  in  Iowa,  or  whether 
it  waa  limited  to  ellie*  In  the  former  state.  The  court  held  that,  as  the  laws 
ot  New  York  had  Impoeed  no  limitations  upon  the  Beld  of  its  operations,  the 
courle  ot  Iowa  could  not,  and  a  cuntract  between  the  companj  and  the  city  of 
Council  Bluffs,  for  constTucting  water-works  and  sappljing  water  to  the  clt/y 
waa  upheld. 

The  acie  which  a  corporation  may  do  In  a  foreign  state,  must  be  within  the 
general  scope  of  its  powers.  It  cannot  do  In  a  foreign  state  what  it  cannot  do 
at  home.  Diamond  Hatch  Co.  t.  Powers,  SI  Mich.  149;  Surkweatber  r.  Am. 
Bible  Society,  73  III.  90.  "  And  It  may  be  miely  aasiimed,"  says  the  court  io 
Bank  of  Anguata  t.  Earle,  18  Pet,  S19,  S8T,  "  that  a  corporation  can  make  no 
ooDtiacte.  and  do  no  acta  either  within  or  without  the  state  which  creates  It, 
except  Buch  as  are  autborlzpd  by  Its  charter;  and  these  acta  muntalsobedone 
by  such  officers  or  agents,  and  In  such  manner,  as  the  charter  authorises."  See, 
alK,  2  Mor.  Priv.  Corp.,  g  968,  and  authorltlea  dted. 

Fiirthennom,  a  corporation  can  only  do  in  a  foreign  slate  each  acts  within  the 
line  of  its  onrporats  powers  as  an  individual  might  do.  It  cannot  do  acts 
which  require  authority  from  the  sorereign  power,  though  It  might  do  such 
acta  In  the  state  of  ile  creation.  Accordingly,  a  corporation  cannot  exercise 
the  power  of  eminent  domain  In  a  foreign  state,  though  It  may  do  so  In  the 
iitate  of  Ite  creation,  and  though  then)  be  no  ezpreaa  prohibition  in  the  forelgtt 
state.  Holbert  V.  St.  Louis,  etc.,  H.  Co.,  45  Iowa,  28.  The  power  must  be  ex- 
preaaly  conferred  by  the  state  In  which  It  Is  propoaed  to  be  exercised.  Lewis 
Em.  Dom.,  §  242. 

2.  Bight  of  foreign  oorporatlon  to  do  bnslnass  In  •  state.— It  Is  the  settled 
law  that  a  corporation,  created  by  the  laws  of  one  state,  has  no  absolute  right  to 
do  business  Id  any  other  state.  A  state  may  exclude  foreign  corporations  al- 
together or  admit  thsm  upon  such  terms  and  oonditlens  as  it  see*  flt.  It  may 
admit  them  to  the  full  exercise  of  their  powers,  or  reatrict  them  to  the  exercise 
of  partieolat  powers,  or  confine  their  operations  to  certain  localities.  These 
principles  are  decided  bynumarous  anthori ties, .among  which  may  be  cited  the 
following;  Lafayette  las.  Co.  t.  French,  18  How.  404;  Paul  v.  Tlrginia.  8 
Wall.  188;  Ducat  t.  Chicago,  10  Wall.  410;  Liverpool  Ins.  Co.  v.  Maosaehu- 
setts,  10  Wall.  666;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  689,  St.  Clair  v. 
Cox.  106  V.  S.  890;  PhiladelpbU  Fire  Assn.  v,  New  York,  119  XJ.  S.  110;  Fritts 
T.  Palmer,  133  U.  6.  288;  Horn  Silver  Min.  Co.  v.  New  York,  148  U.  S.  809 ; 
13  9np.  a.  Bep'r,  403;  Ware  t.  Hamilton  Brown  Shoe  Co.,  02  Ala.  145;  9  So. 
EepV,  188;  Utloy  t.  Clark-Gardner  Lode  Min.  Co..  4  Col.  868;  People  v.  Thur- 
ber,  18  111.  554;  Firemen's  Benevolent  Assn.  v.  Lounsbury,  21  IIL  911;  Ducat 
t.  Chicago,  48  HI.  ITS;  CinclnnaU  Mm.  Health  Asa.  Co.  v.  Roeeathai,  5S  ni. 
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85:  Carroll  t.  Eut  St.  LouU,  67  III.  068;  Wuteni  Union  Tel.  Co.  t.  Lieb,  TS 
111.  172;  Fknoan  &  Uarcbanta'  Ins.  Co.  t,  H»mb,  47  iDd.  288;  Common- 
wealUi  T.  Hllloa,  18  B.  Monr,  218;  Pbtsnli  Int.  Co.  v.  Common  wealth,  5 
Bull,  88;  Sute  v.  Foadlek,  21  Ia.  Ann.  484;  Aitornej-Oeneral  y.  Bay  Bute 
Hin.  Co.,  99  MuB.  148;  Olena  FUla  Ine.  Co.  t.  Judge  of  JKckson  Circuit 
Court,  91  Hich.  079;  Home  Inn.  Co.  v.  Dftvia,  29  Micli.  238;  People  v.  How- 
ard, 60  Mich.  289;  Uanford  Fire  Ins.  Co.  t.  B&ymoDd,  70  Hlch.  485:  People  v. 
Fire  Amu.  oI  Philadelphia,  92  N.  T.  81;  B.  C.  119  U.  S.  110;  Weflten  Uoion 
Tel.  Co.  T.  Mayur.SS  Oblo  Bi.  S31;  Thome  t.  Travellan'  Ian.  Co.,  80  Peaa.  St. 
10;  Fire  Department  t.  HelCeoBtein,  10  Wla.  186. 

CorponiiioaB  are  not  cittzeDS  within  that  proTiHioQ  of  the  federal  constitntioa 
which  declarea  "  Ibat  the  dtixenaof  each  sut«  Bhall  be  entitled  to  all  the  priv- 
ilegea  and  immanitiee  of  eitlzeua  in  the  aereral  states."  Thie  queetioa  le  par- 
tieularlj  diacawed  in  the  leading  eaee  of  Paul  v.  Virginia,  8  Wall.  168.  See, 
also,  the  eases  above  dted. 

The  general  doetrlnea  above  atated  are  eabject  to  certain  qaallfleatlona.  Id 
the  Brat  place  the  general  doctrine  that  a  etaie  may  exdnde  foreign  corpora- 
tiODB  at  its  pleaeare,  Ib  enbject  to  two  exoeptioQB  which  are  thaa  stated  In  a 
recent  decision  of  the  eupreme  court  of  the  United  Btatae.  "  Tbis  doctrine  baa 
been  ao  freqaeatly  declared  by  tbiB  court  chat  it  must  be  deemed  no  longer  a 
matter  of  dlaensaion,  if  any  qneatioD  can  ever  be  coneidered  at  rest.  Only  two 
exeeptionB  or  qaalifloations  have  l>aea  attached  to  It  In  all  the  ODmerons  ad- 
jndlcatloDi  io  which  the  subject  has  been  considered,  since  the  judgment  o( 
ihia  court  was  announced  more  than  a  halt  century  ago  In  Bank  v.  Elarla,  18 
Pet.  SIS.  One  of  these  qnaliScationa  Le  that  the  state  cannot  exclude  from  lis 
limits  a  oorporatton  engaged  In  interstate  or  foreign  commerce,  estab1i«bed  by 
the  decislo  nin  Pensaeola  Telegraph  Co.  v.  Western  Union  Telegraph  Co.,  96 
D.  8.  1, 18.  The  other  llmitatioo  on  the  power  of  the  state  le  where  the  cor- 
poration is  in  the  employ  of  the  general  government — an  obvlons  exception, 
lint  BUted,  we  think,  by  the  late  Mr.  Justice  Bradley  in  Stockton  v.  Railroad 
Co.,  89  Fed.  Bep'r,  9,  14.  As  that  learned  justice  said,  '  If  congress  nliould 
employ  a  corporation  of  sbip-bullders  to  construct  a  man-of-war,  they  would 
have  the  right  to  pnrehaae  the  necessary  timber  and  Iron  in  any  slate  of  the 
Union.'  And  this  oonrt,  in  citing  this  paaaage,  added,  '  wltbont  the  permls- 
sion  and  against  the  prohibition  of  the  state.'  Mlulug  Co.  v.  Pennsylvania, 
125  U.  9.  181,  186;  8  Sup.  Ct.  Rep'r,  787."  Horn  Silver  Mlu.  Co.  ».  New 
York.  148  U.  B.  809;  12  Sup.  Ct.  Rep'r,  408. 

No  case  has  arisen  Involviug  the  right  of  a  state  to  exclude  a  foreign  cor- 
poration Id  the  employ  of  the  general  government.  In  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  B  1,  it  appeared  that  the  state  of  Florida  cre- 
ated the  Pensacola  Company  and  granted  it  the  sole  and  exclnsive  privilege  of 
erecting  and  maintaining  lines  of  electric  telegraph  in  certain  oouutiee  In  the 
state.  The  Western  Union  Company,  having  accepted  the  provisions  of  the 
act  of  congress,  approved  July  24.  1866,  and  having  acquired  by  contract  the 
right  to  construct  Its  lines  along  a  ndlroad  right  of  way  within  the  counties  In 
qnestion,  was  proeeoding  to  do  so,  when  the  former  company  sought  t«  pre- 
Tent  tt  by  injunction.  The  act  of  congress  referred  to,  conferred  upon  any 
telegraph  oompany,  organised  under  the  laws  of  any  state,  the  right  to  con- 
Mnict,  maintsln  and  operate  lines  of  telegraph  over  and  along  any  military  or 


,db,Googlc 


280  Dekabest  t.  Flack. 

poet  roads  of  tbe  Unltsd  Sutas,  whicli  tikvo  boeD,  or  m^j  herMift«r  be,  de- 
clared HQch  by  eongrsM.  All  nllnwds  bad  been  declared  bj  congress  to  be 
post  roads.  Il  was  held  that  congraae  had  power  to  pass  Ihs  acts  in  questiOD; 
that  the  Westem  Cnion  Compan;  was  engaged  Id  iDtenate  oommeree,  and 
that  the  slate  of  Florida  could  not  exclude  It  from  Its  terrlUrj. 

The  general  doctrine  that  a  atate  maj  impose  saeh  terms  and  onndltlons  aa 
It  aees  fit  upon  foreign  corporations,  as  a  ooadltlou  of  their  dfdng  baslneaa 
therein,  Is  subject  to  the  proviso  that  tbe  conditions  "are  not  repugnant  to  tbe 
conatitution  or  laws  ol  the  United  BUtes,  or  iDConaisteat  with  those  rules  of 
pabllc  law  wlilcb  secure  the  jurisdiction  and  aQthorlt}r  of  each  scats  from  ea- 
eroaehment  hj  all  others,  or  that  principle  of  natural  justice  whlcb  forbids 
condemnation  without  opportunity  for  defense."  Lafayette  Ina  Co.  v.  French, 
18  How.  404,  407.  These  quallDcatlons  and  ezceptious  lo  tbe  general  power  of 
a  State  In  regard  to  foreign  corporations  will  be  cotuldered  In  a  sabeequent 

3.  BIghUoftoraignoorpantlonabyTlrtDeof  comity  batwean  the  BtatM. 
—  While  a  state  has  power,  with  the  exceptions  noted,  to  exclude  foreign  cor- 
porations from  lis  territorj,  no  such  Intention  will  be  Implied.  On  the  other 
hand,  b7  virtue  of  the  comity  whlcb  obtains  between  sorereign  states,  foreigQ 
corporations  are  permitted  to  exercise  their  powers  within  a  state,  unless  such 
exercise  of  powers  is  prohibited  by  positive  law,  or  is  contrary  to  tbe  public 
policy  of  tbe  stale,  or  prejudicial  to  Its  interests.  Bank  of  Augusta  v.  Earle, 
13  Pet.  819;  Utley  y.  Clark-Gardner  Lode  Min.  Co.,  4  Col.  889;  Carroll  v.  City 
of  East  St.  Uals,  67  III.  568:  Ducat  t.  Chicago,  43  111.  172;  Farmers  ft  Mer- 
chants' tna.  Co.  V.  Harrah,  47  lud.  286;  Phoenix  Ins.  Co.  v.  Commonwealth,  S 
Bush,  68;  Western  Union  Tel.  Co.  V.  Mayer,  28  Ohio  St.  SSI;  Ohio  Life  los.ft 
Trust  Co,  T.  Merchants'  Ins.  &  Trust  Co.,  II  Humph.  I.  And  see  the  rases 
cited  Id  section  1  of  this  note.  In  the  case  first  cited,  it  is  ssld  in  the  opinion 
of  the  court: 

"  Every  power,  however,  of  tbe  description  of  which  we  are  speaking,  which 
a  corporation  exerdses  In  another  state,  depends  for  Us  validity  upon  the  laws 
of  the  sovereignty  in  which  it  is  exercised;  and  a  corporation  can  make  no 
valid  contract  without  their  sancllon,  express  or  implied.  And  this  brings  us 
to  the  question  which  has  been  so  elaborately  discussed ;  whether,  by  the  comity 
of  naUons,  and  between  these  stales,  the  corporations  of  one  state  are  permitted 
to  make  contracts  In  another.  It  is  needless  to  enumerate  here  the  instances  in 
which,  by  the  general  practice  of  civilized  oountriea,  the  laws  of  the  one  will,  bv 
the  comity  of  nations,  be  recogulied  and  executed  in  another,  where  the  rights  of 
Individualsare  concerned.  The  cases  of  contracts  made  In  a  foreign  country  are 
familiar  examples;  and  courts  of  justice  have  always  expounded  and  executed 
them  according  to  the  laws  of  the  place  in  which  they  were  made;  provided 
that  law  was  not  repugnant  to  the  laws  or  policy  of  their  own  country.  The 
comity  thus  extended  to  other  nations  Is  no  Impeachment  of  sovereignty.  It 
is  the  voluntary  act  of  the  nation  by  which  it  le  offered;  and  is  Inadmissible 
when  contrary  to  its  policy,  or  prejudicial  to  Its  interests.  But  it  contributes 
so  largely  to  promote  justice  between  individuals,  utd  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong,  that  courts  of  jnstic* 
have  continually  acted  upon  it,  as  a  part  of  the  voluntary  laws  of  nalinDs," 
>   <   *    Itbas.howevsr.beensnpposedthattberaleaofoomitybetweenforeiga 
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aUIcHiB  do  iM)t  applj  10  til*  BUte*  of  thli  anion;  tlut  thqr  oztand  to  one  ma- 
other  no  other  ilghta  th«tt  thoee  which  Are  glveo  bj  the  oonaUtutfam  of  the 
United  State*;  and  that  the  conita  of  the  genenl  government  are  not  >t  llbertj 
lo  preeemo,  >n  the  abaenee  of  all  legialation  on  the  aabject,  that  a  atate  haa 
adopted  the  eomitj  of  oatlooa  toward  the  other  atatea,  aa  a  part  of  iia  ]aiis- 
pnidencr,  ot  that  it  acknowledgea  anj  righta  but  thoas  whlcU  are  eecarsd  bf 
the  conati»tion  of  the  United  Sutea.  The  eoart  tliiak  othemrlae.  The  inti- 
mate union  of  theae  statea,  aa  members  of  the  aame  great  political  famllj, 
the  deep  and  vital  iatoieata  wliich  bind  them  to  oloaelj  together,  ahoold  lead 
Di.  in  the  abaenee  of  proof  to  tlie  oontraiy,  to  pieanme  a  greater  degne  of 
cnmitj,  and  friendablp,  and  kindneaa  toward  one  another,  than  we  aboald  be 
aatbortied  to  presume  between  foreign  nattons.  And  when  (aa  wlthoat  donbt 
mnat  oGcaaionall;  happen)  the  Interest  or  poUe;  of  any  atate  requirea  it  to 
reatrlct  the  rale.  It  has  but  to  deelare  ita  will,  and  the  legal  presomption  li  at 
Mtce  at  an  end.  But  nntll  this  ie  done,  upon  what  gronnda  oonld  this  court 
refnea  to  administer  the  law  of  international  comltj  between  theae  atateif 
They  are  aoTeretgn  atatea,  and  the  hlator;  of  the  put,  and  the  eTenta  which 
are  d^ly  occarrlng,  fnmlah  the  atrongeot  evidence  that  the/  have  adopted 
toward  aach  other  the  lawa  of  comity  in  tbeir  tuUeat  extent.  Monej  la  Ire' 
qaentlj  Iwrrowed  In  one  atate  bj  a  oorpoiation  created  in  another.  The  na- 
merooa  banka  establlahed  b;  dltTerent  atatee  are  In  the  constant  lisblt  of  can- 
tracttngand  dealing  with  one  another.  Agenoiea  for  corporatlona engaged  in 
the  boatnees  of  inanrance  and  of  banking  have  been  ettabtished  in  other  atatea, 
and  anffered  to  make  oontracU  without  anj  objection  on  the  part  of  the  atate 
authoritiea  Theae  nsagea  of  commerce  and  trade  have  been  ao  general  and 
public,  and  have  been  practiced  for  bo  long  a  period  of  time,  and  eo  geaarally 
aeqnieaeed  In  b;  the  atatea,  that  the  court  canant  overlook  them  when  a 
qneation  like  the  one  before  na  la  under  coniideratlon.  The  silence  of  the  state 
anthoritiee,  while  tbeiie  events  are  paaalng  before  them,  show  tbeIr  asaent  to 
the  ordinarj  lawa  of  comity  which  permit  a  corporation  to  make  oontracta  in 
another  state."     Bank  of  Angnsta  v.  Earle,  18  Prt.  619,  &8&-fi91. 

By  Tirtne,  therefore,  of  the  comity  which  obtaina  between  atatae  and  nations, 
fanlgn  oorporationa  are  preaomptlvaly  entitled  to  make  contracts,  acquire 
property  and  do  hoaineM  within  a  state  in  the  line  of  tltelr  powers,  and  to 
bring  and  defend  sulu,  and  this  preaumptlon  continues  until  the  oonlrary 
afflTmatirely  appears.  Chriadan  Union  v.  Tount,  101  U.  8.  853 ;  Baltimore  St 
Ohio  R.  Co.  T.  Qlenn.  38  Md.  S8T  ;  Reichwald  v.  Commercial  Hotel  Co., 
106  m.  439 :  Hitler  v.  Ewer,  97  He.  509  ;  Williams  v.  Greawell,  51  Hiss.  817 : 
Bkir  T.  Perpetnal  Ins.  Co.,  10  Mo.  669  ;  Second  National  Bank  v.  Hall,  35 
Ohio  8t  1S8 ;  New  Hampshire  Land  Co.  v.  Tilton.  19  Fed.  Rep'r.  78 ;  Cowell 
T.  Springs  C-i.,  100  U.  a  59.  "  In  harmony  with  the  general  law  of  comity 
obtaining,  among  the  states  compueing  the  Union,  the  presumption  should  be 
Indulged  that  a  corporation  of  one  atate,  not  forbidden  by  the  law  of  its  being. 
may  ezerdae  wttUn  any  other  state  the  general  powers  conferred  by  Its  own 
charter,  nnleea  it  is  prohibited  from  so  doing,  either  in  the  direct  enactments 
«f  the  latter  state,  or  by  ita  public  policy,  to  l>e  deduced  from  the  general 
«0*faeof  l^alatlon.  or  from  the  settled  adjudlcaUoos  of  Ita  highest  conrta.'' 
Cbristtan  Union  v.  Tonnt,  101  U.  8.  859,  850.    Bee,  also,  a  Hot.  Corp.,  g  901, 
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4.  Th*  qiwBUoD  of  oonlty  farthor  conridarad— axcdniloii  cf  i6rai(a 
oarpontiaoM  am  gronnd*  of  pnUlo  polioy. —  In  nuttMioiu  cbms  klnadj  cited 
tbe  nila  !■  lUtad  or  ImplfMl  that  ft  foreign  eorpon'i'">  ^U  ""^  ^  parmltted 
to  can7  ob  boalaMB  within  k  state,  or  to  make  oo&traeta  tluTBtn,  when  oddi 
tnxj  to  the  public  policj  of  the  state.  The  public  pollqr  of  »  MUe  In  ragud 
to  anj  matter  is  to  be  aeoertaiued  b;  reference  to  the  general  ooaree  o(  legis- 
lation apon  the  snbject.  Carroll  t.  East  St.  Lonla,  67  HI.  S6S;  People  ▼. 
Howard,  50  Hfoh.  MO. 

All  acta  and  contracts  which  ara  flipreselT  or  Implledlj  forbidden  by  atatttl* 
would  manlfestlj  be  invalid  it  done  or  made  by  a  fureiga  eoTporatlon.  Nor 
would  foreign  corportktione  be  permitted  to  do  acts  or  exerdee  powers  which 
are  forbidden  to  domeetle  corporations.  Thoe  tbe  laws  of  Illinola  restricted 
domeitic  corporations  in  r^^ard  to  the  smonot  of  r^al  «slate  tbe;  might  hold 
the  pnrpoBBs  for  which  It  might  ba  aoqulrad,  etc  It  waa  held  that  a  Connectl- 
ent  corporation,  oiganiied  solely  for  the  purpose  of  baying,  holding,  selliag 
and  conTeying  land,  withoat  any  limltatlona  whatever,  conld  not  aoquiie  or 
CODToy  a  valid  dtle  to  land  In  Illinois.     Carroll  v.  East  St  Lools,  67  III.  668, 

Bat  acta  of  a  foreign  corporation  done  within  a  state,  and  otherwise  valid, 
wilt  not  be  deemed  contrary  to  the  policy  of  the  state,  simply  because  donea- 
tlo  corporations  of  lihe  powers  have  not  been  created  or  provided  for. 

A  statute  of  IlllDOis  provided  for  the  formation  of  oorporatlonH  for  any  law- 
fnl  purpose  except  banking,  Insninnce,  real  estate  brokerage,  the  operation  of 
railroads  and  the  bnsineat  of  loaning  money.  It  was  held  tliat  the  etatate 
did  not  Indicate  a  policy  that  corporations  should  not  be  formed  for  ths  ex- 
cepted purposes,  or  that  the  several  klnda  of  buslDesa  excepted  should  not 
be  carried  on  by  corporations,  foreign  or  domestic.  Tbe  coart  aaya  :  "It 
Is  not  said,  nor  la  It  the  reaaonable  Implication,  that  the  oorpoiatlDUs  ex- 
cepted may  not  be  formed  under  other  acta.  Indeed,  the  Implication  la  directly 
the  reverse,  for  the  business  of  the  excepted  corporations,  by  the  proper  coif 
stmctlon  of  the  langaage  employed,  ia  called  '  lawful,'  and  there  can,  In  the 
absence  of  anmistakabls  language,  be  no  preaumption  of  eicloalon  of  that 
which  is  '  lawful' — that  la  to  aay,  which  haa  the  sanction  or  permission,  and, 
conseqaently,  entitled  to  the  protection  of  the  law.  It  is  welt  answered  by 
counsel  for  appellees  :  '  If  thla  reasoning  Is  correct.  It  would  follow  that  the 
first  section  waa  also  a  declaration  of  tbe  policy  of  the  state  that  corporatiooa 
ahould  not  be  formed  for  any  of  the  other  excepted  purpoees,  including  Insur- 
ance and  the  operations  of  railroads.*  Yet  there  was,  at  that  time,  In  force, 
and  unaSected  by  that  statute,  a  general  law  providing  for  tho  formation  of 
Insurance  eompaniea,  and  at  the  same  seaaion  of  the  leglalatura  at  which  that 
law  waa  enacted,  another  law  waa  also  enacted  for  the  formation  of  oorpora- 
tiona  for  the  operation  of  rallroada.  It  la  trun  that  act  provides  for  only  cer- 
tain corporationa,  and  givea  no  right  to  incorporate  for  other  purpoees,  and  from 
this  there  may  be  an  ImpllcaUon  that  the  legislature  would  not  grant  the  right 
to  be  incorporated  for  the  excepted  purposes,  in  the  same  manner,  and  subject 
to  the  same  regulationa  and  reatrlettona,  but  it  ia  not,  therefore,  to  be  aaaamad 
that  tbe  legislature  waa  unwilling  to  grant  the  right  to  be  Inoorporated  for 
the  excepted  parpoeea  In  another  manner,  and  aabjeot  to  other  regulationa 
and  restrictions.  From  the  different  natures  and  purposes  of  the  exoepted  oor- 
porattona,  reason  exists  why  dlfferept  and  more  stringent  reatriotlons  ahovld  bp 
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thrawn  ftRmod  tham,  bat  In  Bach  •  00011117  as  odm,  the  public  w«lfu«  d«- 
mandH  thu  thay  ba  alloired  to  b«  orestad,  ander  propor  and  win  •afecuarda, 
for  tlia  [oalMtlon  of  tlie  pabllc,  uid  not  thU  thar  ba  ftbaolutaly  prohibited. 
*•••••• 

It  oQoot  be  mid  tlut  the  f«llare  ^•}  provide  for  the  orKaniutton  of  other 
corporadoDi,  by  general  laws,  ia  an  exelnHioo  of  foreign  eorpontlona  of  like 
eharkcter,  unleea  it  abAli  be  held  that  the  Failaro  to  enact  Buch  geaeral  lairHla 
•n  evidenoe  that  lh«j  are  oppoaed  to  oar  policy.  But  wa  hare  already  saia 
thai  from  tills  tallnre  there  may  tie  an  ImpUeatioD  that  the  legialatura  would 
not  grant  the  right  to  be  incorporated  for  the  aioepled  purposes.  In  the  same 
manner  aad  sabject  to  tho  same  raatrlcUonij  bat  it  is  not,  therefore,  to  be  aa 
•nmed  that  the  k^isUture  was  unirilllng  to  grant  the  right  to  ba  laeorporated 
for  the  excepted  porpoaea  in  another  manner,  and  subject  to  other  regulations 
knd  regtriedoDS,  The  ezoepted  purposes,  lunking,  iDsaranee,  real  estate 
brokerage,  the  operation  of  railroads  and  the  bosineaa  of  laanlog  nionry,  wa 
have,  alio,  beratotore  eUd  are  reoognlzed  by  the  ganeial  law  as  being  'law- 
ful.' We  know  from  their  character,  that  they  am  not  malum  in  le,  aad  we 
know  they  hare  never  beoome  malum  prtMAUum,  unqaaliQedly,  by  any  cod- 
■titntloD  or  etatale  of  ttiis  state,  and  our  obeerratlon  and  experience  teaeh  OS 
tliBt  under  wise  and  wholesome  restrictkms  and  regalatlona  tbeyare  Important 
and  bena&dal,  if  aot  Indispensable,  factors  in  the  general  bosineae  welfare  of 
the  state.  Whether  they  shall  be  allowed  to  be  carried  on  by  one  Indlrldoal 
or  by  many,  by  partnenhipi  or  corporations,  is  evidently  purely  a  question  at 
policy,  and  not  a  question  of  power  or  right  lu  tbe  goverumeut;  and  It  mjiy  be 
asserted,  without  the  fear  of  contradiction,  that  the  policy  of  the  state  has 
beau  to  allow  banking.  Insurance,  real  estate  brokerage,  the  operation  of  rall- 
loads  and  the  basinesB  of  loaning  money,  either  Independently  or  In  connec- 
tion with  or  as  Inddentlal  to  other  braaehee  of  bnsiaeas,  by  corporations —and 
this  will  hereafter  tie  fully  shown  by  reference  to  specific  acta  of  tbe  leglala- 
tnre.  But  corporations  tor  these  purposes,  under  our  ooustitutloo,  are  ptl- 
rate.  Tha  publlo  does  not  become  a  atockholder  in  or  owner  of  tham,  and  so 
it  is  not  iIm  bosineaa  of  tha  Ipgislature,  of  Its  own  volition  and  ansolidted,  in 
order  toindhmte  its  policy  merely,  to  inoorporate  or  provide  for  the  incorpora- 
tion of  each  oompaniaa.  Tka  power  to  provide  for  the  corporation  exists,  but 
It  is  useless  to  ezerdse  It  ualeae  there  is  a  demand  for  It — io  other  words,  if  no 
persons  desire  to  beoome  incorporated  for  those  purpoees,  no  unfavorable  In- 
ference can  be  dr«wo  from  tha  failure  of  the  leglaUtan  to  enact  laws  upon 
the  subject.  It  is  true,  tha  reason  a  legislature  falla  to  enact  a  general  law 
providlug  for  a  partlcalsr  elsaa  of  Incorporations  may  be  because  to  do  so 
irould  be  opposed  to  Its  policy;  but  it  may  also  fail  to  do  so  because  there  is 
BO  demand  for  such  a  law — either  because  the  demand  has  heretofore  been 
answered  by  spedal  acts  of  incorporation,  adopted  prior  to  bat  continoad  io 
force  by  the  preeent  onnstltutiou,  or  because  money  in  tlie  state  is  scarce,  and 
can  tM  borrowed  at>road,  as  is  often  tbe  case,  much  cheaper  than  at  home,  or 
from  Irath  causes.  It  can  hardly  admit  of  debate,  that,  ordinarily,  a  demand 
for  private  charter*,  either  through  icaneral  or  local  and  specia]  laws,  will  cot 
«xisl  unless  itie  understood  profitable  returns  can  be  made  on  money  Invested 
In  business  thereunder;  and,  whether  such  returns  can  tie  made,  will  usually 
^ptmd  (m  queatioBs  entirely  disconnected  from  the  disposition  of  the  legiala- 
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tare  to  gruit  or  vritliliold  lerliUtton  for  andi  cImHatb.  And  so.  It  follow^ 
mere  abwose  of  leglHlatioii  aalhorlslng  tb»  fomudon  In  tk»  f ntnr*,  of  a  puv 
tieoUr  elua  or  kind  of  oorpoiatloiu,  cannot  be  aeeeptad  aa  eobdoatve  eridanw 
that  It  ia  againat  [jublle  policy  to  craate  Bnoh  carpoMilona."  Steraiu*.  Pnit, 
101  m.  908. 

Another  section  of  the  aet  in  qnefltlon  proTldnd  that  "  Foraign  oorporatioei, 
and  the  officers  and  aganta  thereof,  doing  bnaineM  In  thia  Btat*,  shall  ba  mh. 
jectcd  to  all  the  liaUIitlea,  reatrictlonsMid  duties  that  are,  or  ma;  be,  Impowd 
upon  corporatlona  of  like  character  oryaniaed  nnder  the  genentl  lam  of  tbta 
■tate,  and  shall  have  no  other  or  greater  powen."  "  That  santence,"  Baya  the 
eonrt,  "  doea  not  saj  that  no  foreign  corporation,  except  thoae  of  like  charaetn 
as  are  proTided  to  be  fomad  nuder  that  act,  shall  be  allowed  to  do  borincB 
In  thla  state.  It  does  not  assome  to  deBoe  what  foreign  eorponuions  shall  b* 
allowed  to  do  bnaineaa  In  thla  state,  but  simply  to  Impose  regnlaCiona  and  re- 
Btricllons  opoD  certain  named  classes  or  kinds  of  foreign  corporations  doinf; 
badneaa  la  thta  state — that  la,  those  of  like  character  aa  la  provided  may  be 
fanned  under  the  general  law."  The  dscialon  was  that  nothing  in  tbs 
Blatnte  indicated  any  policy  that  foreign  corporations  engaged  In  the  bDsinai 
of  loaning  money  eboDld  not  operate  within  the  atate.  The  prior  deuaioa  of 
United  States  Mortgage  Co,  v.  Qross,  93  111.  488,  was  eipraaaly  oTermled. 

A  similar  dedsion  waa  made  in  Cowell  y.  Springe  Co.,  100  U.  &  E5.  The 
tmit  was  ejectment  for  land  in  Colorado  and  the  pUlntllTs  title  was  derind 
throngh  a  deed  from  the  National  Land  ImproTenient  Company,  a  Pennajl- 
vania  oorporatloD.  The  remaining  facts  and  decision  of  the  conrt  appear 
from  the  following  extract:  "  In  March,  18T2,  the  patentee  cnnTeyed  tha 
premises  to  the  National  lAud  ImproToment  Company  of  EH  Paao  coonlji 
Colorado,  a  corporation  created  nnder  thelawvof  Pennaylranla,  with  power  to 
'receive,  hold  and  grant  real  and  peraonal  property;  etpiore,  locate,  and  im- 
prove lands;  transport  emigrants  and  merchandise;  constract  hanan  sad 
bnildlngs;  mannfaetare,  trade  and  traffic;  colonise,  organise  and  fonn 
settlements;  operate  mineral  and  other  lands,  and  improve  and  work  the  ttmf, 
provided  saeh  lands  be  located  In  Utah,  Arizona  or  adjoining  atates  and  teni- 
torisa  lying  westof  the  Hlsdsslppl;  and  to  do  snch  aetsaa  shoald  be  ntamtij 
to  promote  the  snocess  of  the  corporation  and  the  public  good.  The  defnadut 
contenda  that  this  corporation.  Invested  with  these  extensive  powers  to  aeitla 
np  the  country  and  advance  Its  own  intereats  and  the  public  welfare,  had  sot 
the  capacity  to  aet  in  the  territory  of  Colorado,  and  to  hold  and  oonvej  real 
property  there.  By  the  law  of  March  2,  1867,  then  in  force,  the  legislatant 
of  the  several  territoriea  of  the  country  were  prohibited  from  granting  piinu 
diarters,  and  were  only  authorised  to  create  by  general  law  corporations  tor 
mining,  mannfaotDrtng  sod  other  iDdnstrlai  pnrsaiU.  14  Stat.  428.  His  por- 
tion is  that  congress  Intended  to  prevent  the  creation  of  corporations  like  Ibii 
one  of  Penosylvania,  as  the  eitensive  powers  granted  to  It  tended  to  miHKq)c 
lize  landed  eatatee  for  pnrpoaea  of  specalation,  and  thereby  injure  the  agrinL 
tnral,  mining  and  mannfactnring  iuteresta  of  the  oonntry ;  and  if  a  douiMtia 
corporation  eonld  not  he  created  with  such  powers  for  reasons  of  public  pali<7. 
a  foreign  aorpoiatioa  coald  not  for  like  reasons  be  permitted  to  exercise  tb«ia 
Is  the  territory.  The  answer  to  this  position  Is  fonnd  in  the  general  eonity, 
which.  In  the  ahaenee  of  podtive  direction  to  the  ooatrary,  obtains  through  tbt 
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■UtM  and  toiritoriM  of  the  UnLted  SUtea,  bj  which  oonmnUonfl  erMMd  la 
one  atato  or  tarritoTj  are  parmitied  to  cmrrj  on  my  Uwfal  baalnau  in  KDOther 
ttUa  knd  tanitorj,  and  to  acquire,  hold  and  transfer  propertj  there  equdllj 
as  indiTjdaala.  If  th«  poUej  of  the  state  or  territOTj  do«t  not  permit  the  busl- 
nrss  of  the  foreign  carporatlon  Id  Ita  limits,  or  allow  the  oarporatloQ  to  acquire 
or  hold  Teal  propertj.  It  moat  1m  expressed  la  some  afflrmaUvs  waj;  it  cannot 
be  inferred  from  the  fact  that  Ita  legialatnia  haa  made  do  provisloQ  tor  the 
formation  of  simiUr  corporations,  or  allowa  corporations  to  be  formed  onlj  bj 
general  Law,  Telegraph  compaoiea  did  baslneea  la  several  states  before  their 
legislatnrea  had  created  or  authorized  the  creation  of  similar  corporations;  and 
numerooa  oorporations  existing  bj  special  charter  in  one  state  are  noir  en- 
gaged, withoat  queetioD,  Id  bmiiiieBB  in  atatea  wbere  the  creation  of  oorpora- 
lions  bj  special  ensctmeat  la  forbidden." 

In  Empire  Mills  v.  Alston  Grocery  Co.,  16  S.  W.  Rep'r,  200,  SOS.  it  was  de- 
cided bj  the  coartof  appeals  of  Texas,  among  other  things,  that  a  foreign 
GorpontiOD  could  not  carry  on  a  mercaDtile  bualnesa  in  Texas.  The  legislature 
had  paaaed  an  act  providing  for  the  formation  of  aueh  companies  and  had  sub- 
Mquentlj  repealed  it.  This  waa  held  equivalent  to  a  prohibition  agalost  the 
airjiag  on  of  a  meiutntile  bariness  bj  corporationa  within  the  state.  The 
court  aajs:  "By  an  act  of  the  legislature  provision  was  made  for  the  creation 
and  operation  of  such  oompaniee.  Rev.  St.  1HT9.  art.  fiS6,  subd.  37.  This  sub- 
dlvialon  of  said  article  waa  repealed  by  an  act  of  the  legislature  In  188S.  Acta 
1883,  p.  59.  Said  article  6W  was  amended  again  in  1887,  but  subdivision  27 
was  not  re-enacted.  This  repeal  at  said  subdivision  37  was  an  emphatic  denial 
to  all  parties  of  the  right  to  organtie  mercantile  corporations  In  this  state,  and 
directly  prohibitory  of  saoh  corporations  operating  In  Texas.  The  statute 
granted  the  privilege,  and  then  revoked  It.  This  superseded  the  rule  of 
comity,  and  prohibited  the  foreign  corporations.  *  *  *  It  would  hardly 
be  eontendsd  that.  In  repealing  subdivision  27  of  article  SM  of  the  Revised 
Statutes,  the  legislature  Intended  to  exclude  and  debar  the  citiiens  of  Texas 
frcoi  this  field  nf  corporation  business,  and  leave  it  open  to  corporations  from 
foraign  states  and  nations  under  the  rule  of  comity.  Legislatures  are  not  pre- 
sumed to  do  unwise  or  foolish  things,  they  are  not  presumed  to  legislate 
agidast  the  Intereeta,  rights  and  privilegeB  of  the  citizens  of  their  own  states, 
nor  are  they  preanmed  to  intend  to  legislate  adversely  to  the  citisene  of  their 
own  oonntry  and  in  favor  of  foreign  oorporations." 

The  laws  of  Illinola  provide  for  insurance  companies  upon  the  stock  plan 
and  upon  the  mntnal  plan  and  no  othera.  It  wau  held  that  a  foreign  oompany 
organised  npon  a  different  plan  waa  not  entitled  to  a  license  to  du  business  in 
the  state.  Mutual  Flra  Ina.  Co.  v.  Swlgert,  120  111.  Q6.  See,  also,  IslsBoyal 
Land  Corp.  r.  Osmun,  76  Mich.  162. 

It  is  a  common  thing  for  corporations  to  be  organised  to  cany  on  business 
beyond  the  Juriedidion  of  the  state  creating  them.  The  case  to  which  this 
note  is  appended  is  a  distinct  recognition  of  the  right  of  sni^h  corporations  to 
operate  In  foreign  states,  under  the  general  rnles  of  comity.  The  same 
ooDclnsion  Is  supported  by  the  case  of  Cowell  v.  Springs  Company,  100  V.  8. 
GB.  In  that  case  a  Pennsylvania  corporation  waa  held  entitled  to  do  burinss 
In  the  territory  of  Colorado  although  it  was  incorporated  to  do  businese  er- 
e'lunely  in  the  territory  west  of  the  Mlsalsdp^  river.    See,  also.  Henna  v. 
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lutenuitloiuJ  Petrolenm  Co.,  33  Ohio  St.  633;  Nawbanr  Fetrolenm  Go.  r. 
Wnre,  37  Ohio  St.  843  Boeood  NMlonal  Baok  v.  H»ll,  &5  Ohio  Bt.  108 ;  M«r- 
ricfe  V.  Vu  SuitToonl,  &4  N.  Y.  308. 

In  Hill  T.  Beach,  13  N.  J.  Eq.  81,  the  oooit  declared  th&t  >  corporation  (onii«d 
bj  ettisans  of  New  Joraej  aoder  the  lavra  of  New  York  for  tbe  parpooa  of 
drang  baalnesa  In  New  Jersey,  was  a  fraud  upon  the  laws  of  New  York,  and 
held  the  lacorporatora  liable  sa  partuera.     The  decision  la  bj  the  etuuieellor 

Another  decision  opposed  to  the  above  doctrine  is  found  in  lAod  Qrant  By., 
etc,  Co.  V.  Comrs.  of  Coffe;  County,  6  EanB.  245.  According  to  the  report 
the  pli^ntiff  was  a  PsDnfylvanta  corporation  antboriced  to  do  baBlnesa  t,aj- 
wliere  except  in  the  state  of  its  creation.  After  having  done  business  eiten- 
Biv«ly  Id  Kansas  it  commenced  the  suit  in  question  to  compel  the  defendant 
eonoty  to  issue  to  it  certain  bonds  which  had  been  voted  in  its  favor.  There- 
upon It  was  objected  that  tbe  plaintiff  had  no  right  to  do  bn^ness  in  Kansas 
and  DO  Btaodiog  in  court.  This  objection  was  soBtaiDed.  The  reasoning  of 
the  court  Is  as  follows  :  "  A  corporation,  In  order  to  have  any  legal  or  valid 
eslstence,  must  have  a  home,  a  domicile,  a  principal  place  of  doing  bnsioess, 
within  the  boundaries  of  the  state  which  creates  It.  It  may  send  agents  InM 
9ther  states  to  do  basiness,  bat  It  canoot  migrate  in  a  body.  If  It  attempts  to 
migrate  la  a  body,  to  go  beyond  the  jurisdiction  of  the  laws  which  bind  and 
hold  it  together.  It  dissolves  into  its  original  elements,  and  the  persons  who 
oomprlee  It  become  only  Individoals ,  and  even  where  a  corporation  has  alegal 
and  valid  existence  in  Its  own  state,  the  only  recognition  that  other  statea 
will  give  to  It  is  such  as  tbe  rules  of  courtesy  and  oomity  between  states 

"  Under  the  rules  of  comity,  a  foreign  corporation  may  by  Its  agents  asaallj 
eierclee  In  another  state  all  the  powers  which  It  could  exercise  in  its  own 
state,  which  are  not  repugnant  to  the  laws  and  institutions,  nor  pi«judicial  to 
tbe  Intereels,  of  such  other  slate.  And  comity  would  perhaps  allow  a  foreign 
corporation  to  exercise  in  another  state  powers  beyond  wUicU  it  could  exercise  lu 
its  own  state,  which  were  absolutely  necessary  to  tbe  exerdse  of  its  legitimate 
fanctione  in  its  own  state.  For  Instance  :  Suppose  that  grapes  and  wlneoonld 
notbe  produced  in  tbe  state  of  Pennsylvania  ;  and  suppose  that  the  state  of  Penn- 
sylvania desired  to  charter  a  corporation  to  tornisb  grapes  and  wiue  from  the 
states  of  New  Torh  and  California  to  the  people  of  tbe  state  of  Pennsylvania. 
The  ststesof  New  York  and  California  lalghl,  through  oomity,  allow  said 
corporation  to  hold,  occupy  and  operate  vineyards  In  their  respective  stales  for 
that  purpose.  .  But  this  la  certainly  as  far  as  any  kind  of  coartesj  or  comity 
would  go.  No  rule  of  comity  will  allow  one  state  to  spawn  corporatlous  and 
send  them  forth  into  other  states  to  Im  nurtured  and  do  buslaess  there,  when 
said  first-mentioned  state  will  not  allow  them  to  do  business  within  Its  own 
boundaries. 

"The  first  section  of  the  pl^ntiff's  charter  says  that  tbla  cotponttlon  (the 
New  York  and  California  Vineyard  Company)  may  do  business  any  where  m- 
eept  in  Iht  *tate  0/ Penniffltaaia,  which  is  equivalent  to  saying  (hat  It  shall  not 
do  business  In  the  state  of  Pennsylvania;  and  the  fourth  section  says,  that  It 
shall  establish  their  ofSces  where  their  batineu  u  loe-aied,  which  Is  equivalent 
to  saying  that  they  shall  not  establish  any  oSQce  in  the  stale  of  Penn^lraDla. 


idbyCoOglc 


DK1IA.BEST  T.   FLA.CK.  287 

Fran  dM  onlj  torritorj  In  tiM  wboI«  world  over  wUch  th«  state  of  PeDHjl- 
nnia  !■••  anj  jttrbdledoii  or  eontrol,  uid  tn  which  It  oonld  uttboriae  m  oorpo* 
isthM  to  h>ve  »a  ofRoa,  or  to  do  borinaw,  it  ssdiidM  this  oorpontioo;  >nd  the 
Mlampt  OQ  tha  pui  of  tha  BtMe  of  Peon^lnuikA  to  aathorise  Ihia  oocpormUon 
lo  b*Te  Ml  olBce,  or  W  do  boaiiiaM  anj  whei«  sIbo,  eiospt  tn  tha  naMt  of 
PsnnajWrnnia,  ii  ultra  tires,  illegal  ftod  vcdd.  Tho  truth  i«,  tlut  wliile  thii 
rappoasd  oorpontion  wma  origiiullf  organlntd  for  tha  whola  Dalted  Statra,  sx- 
cept  the  otace  of  PeaaaT-lTaDik,  Bod  afterward  bj  Its  amnaded  charter  of  Fr-b- 
TWU7  17,  1870,  for  the  whole  world  except  PeDosjlranla,  ii  had  no  legal  or 
valid  erlateaee  anj  wikeie  upon  tlie  faee  of  the  earth.  At  tha  Terj  cnMtioa  of 
this  eapposad  corpontloa  lie  creator  aparoed  it  frooi  tbe  laad  of  it*  birth,  ■■ 
iliegitimaie  aod  noworthr  «f  a  home  amoDg  Ita  kindred,  and  eeot  It  forth,  a 
wanderer  on  foreign  soil.  !■  the  atata  of  Kaoaaa  bound  br  atij  kind  ot  oonr- 
teaj,  or  comltf,  or  friaodehip,  or  klndnoM  to  Pemujlvanla,  to  treat  this  cor- 
poration better  than  ila  creator  (the  Mate  ot  Peoiwjlvaaia)  haa  doneT  It  can 
bardlj  be  aappoeed  eo,  when  wa  ooma  to  sea  Iiow  earefally  oar  own  constltQ- 
tioa  has  gnarded  the  creation  of  corporattoae  in  our  own  state." 

There  does  not  eaem  to  be  anj  ground  for  the  portion  that  each  a  corpora- 
tion can  Imtb  no  legal  exiMenee  an;  where,  and  that  it  la,  eoueqaentlT-,  an 
ImpoedUlitj.  If  eorporatiooa  ntaj  exerdae  their  powers  aay  where,  in  tlieab. 
aenoe  of  reetrietiona  in  thair  cliartaia,  and  if  thej  maj  ba  created  for  the  ei- 
pma  pnrpoee  ot  carrjing  on  baainesa  In  a  foreign  atate,  there  does  not  aaem 
to  be  any  reaaon  whj  a  corporation  maj  not  be  created  to  do  bnaineaa  escte- 
fJMty  in  a  foreign  atate  or  alatea.  Bneh  a  eorporatlon  would  nndonbtedly  Iiare 
a  legal  esiatenoe  in  the  atate  creating  it.  8o  much  of  the  decision  of  the  Kan- 
Ma  court  aa  danlea  tha  corporation  in  qnaation  the  factof  legal  exlatenca  any 
where  would  seera  to  be  error.  Having  a  It^at  exiatenoe  as  a  eorporaUon  by 
the  laws  of  Pennsylvania,  and  bein;  a  foreign  corporatioa  in  fact,  the  only 
qoeetion  was  whether  it  liad  a  tight  to  do  bu^neas  in  Kaneas.  The  legtsla- 
tare  of  Kaneaa  eoald,  of  courae,  have  eioloded  all  foreign  corporatlooa  or  could 
have  extioded  all  each  aa  were  orgaaiied  to  do  bualneas  exclaslvsly  in  foruigo 
larritory.  Bat  it  had  not  done  no.  It  waa  rimply  a  question  of  comity.  Noth' 
ing  la  the  general  powers  of  the  corporation,  or  In  the  nature  of  its  bnainesa, 
or  u  Ita  particular  acta,  waa  oppoaed  to  the  policy  or  Intereeta  of  the  state  of 
Kanaaa.  On  the  contrary  the  court  «aya:  "  It  maat  ba  admitted  that  the 
pluntlflaUave  been  of  great  beneSt  to  the  peopteof  Eaniou.  They  have  vastly 
iDcreased  the  wealth  of  the  state.  They  have  expended  millions  ot  money  in 
enterprises  of  incalculable  beoeBt  to  the  public.  They  have  built,  and  are 
building  within  tbia  atate,  long  lines  ot  railroad:!,  fnntraiuenlf  of  commerce 
and  intereoarae  eseenUat  to  the  prosperity  of  any  people,  and  a  species  of  lm< 
provemant,  without  which  cIvlliMtiou  itself  coald  do  longer  progresa."  Uan- 
iteetly,  it  the  oorporaiion  in  question  had  beon  aarestricted  m  to  territory,  no 
objection  would  have  eiiitod  to  tt^i  opHratingiaEansaa.  So  long  as  the  policy 
and  iutereata  of  Eansaa  were  not  oppoaed  to  tbe  burineeii  whldi  the  corporation 
waaaathorized  to  do,  nor  to  that  buaioe-w  belog  conducted  by  a  corporation  or 
•ven  hj  a  fordgo  corporation,  it  woald  soem  to  be  entirely  immaterial,  in  de- 
termining the  qnestlon  ot  comity,  whether  the  eorporatiim  had  power  to  oper- 
ate ta  aome  Mher  state  or  not. 

In  Merrick  v.  Van  Sauivosrd,  U  N.  7.   aOO,  the  vaUdi^  ot  a  eorponiUon 
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crMtwl  by  tbo  lairs  at  New  Toric  to  narigate  veeMlB  "  apoa  any  water  or 
water*  not  wU^tn  tht  jvritdleUoa  of  Nme  T»rk,"  la  afflrmad  by  Implication. 
"A  <K>rporat«ohart«r,"  Baysthaoourt  Id  that  caae,  "  li  in  the  DaCnre  of  a  com- 
miaalOD  fioiu  the  state  to  ita  oltiiena,  aod  their  Baooessoralu  intereat,  whether  at 
home  or  abroad,  Eackgurernment.  In  theexerelM  o(  Ub  owa  diaeretloD,  de- 
termines the  oonditioD  of  iti  grant.  It  Is  free  to  impose  or  omit  tenitorlal 
Testriotlau.  It  cannot  enlaijcelts  own  Jtirisdiction,  hot  it  can  confer  gsneral 
JiowerB,  to  be  eserclMd  wltbin  its  boundi,  or  beyond  them,  wberevar  the 
comity  of  DatioQS  Is  respected.  For  the  purposes  o[  commerce,  each  a  com- 
mission ia  regarded,  like  a  government  flag,  as  a  symbol  of  allegUnce  and  an. 
thorlty;  and  It  la  entitled  to  recogn'tion  abroad  until  it  forfeits  reoognttloa  at 
home.  Under  such  comtnlesions,  New  York  has  sent  forth  its  dtlsaoi  from 
timew  time  with  corporate  Iraachlses  and  Immnoities,  to  gather  wealth  from 
the  coal  mlDSB  of  PuDDsylTaoIa,  the  silver  mines  of  Mexico,  and  the  gold  mines 
of  California;  to  establish  lines  of  Inland  navigation  on  the  Orinoco  and  the 
Amaaon;  to  plant  fnrest  trees  beyond  the  Hisalsslppl;  to  flsh  In  the  northern 
and  soQtbem  oceans;  to  found  Christian  mlsalons  In  Asia,  aod  to  colODlie 
fteadmen  on  the  coast  of  Africa.  In  many  of  these  eases  the  franchisee  were, 
by  the  terms  of  the  charter,  to  be  exercised  Inforelgn  territory.  •  •  ♦  We 
think  the  policy  of  the  alate  Is  la  harmony  with  that  of  the  oountrr.  and  that 
it  would  be  neither  provident  nor  just  to  inaugurate  a  rule  which  would 
ansettle  tbesacnrity  of  corporate  property  and  rights,  and  exclude  others  from 
the  enjoyment  here  of  privileges  which  have  always  been  accorded  to  as  atiroad. 
Oar  national  commerce  is  but  the  aggr^ate  of  that  of  the  states,  aod  every 
needless  restriction,  by  the  opentlon  of  local  laws,  la  nnjost  and  calamitous  to 
all.  We  suppose  the  rales  of  comity,  on  tvhich  we  have  heretofore  acted,  to 
be  generally  accepted  and  approved.  We  see  no  reason  why  a  sonthem  state 
may  not  grant,  to  a  corporation  of  its  planters,  the  right  to  erect  mille  for  the 
mauafaotare  of  their  cotton  in  New  Bogland;  nor  why  the  le^slature  of 
Hsssachasetts  may  not  authorize  a  company  of  Lowell  millers  to  raise  cotton 
In  South  America  or  oa  the  Sea  Islands.  The  state  of  IllinoiB  touches  neither 
the  Atlantic  nor  the  Padflc;  bat  If  it  shonld  organiie  a  company  of  its  citiaene 
to  transport  prodaoe  on  the  ocean,  with  Its  oflloe  in  the  dty  of  New  York, 
and  its  basinese  eondacted  by  manager*  elected  aunoally  In  Chicago,  the 
rights  of  the  corporation  would  be  recognised  wherever  the  obUgatloaa  of 
national  laws  are  reapeeted." 


Ih  bb  BoNDa  OF  Madeba  Ibbiqatioit  DisTBior. 

(Supreme  Court  ot  CsUrornls,  Den.  U.  IgtI.) 

1.  iBsiaATION  DiSTKiOTS.  CoNBTiTnTroN'AL  LAW.  The  Statute  of  1887, 
page  39,  which  provides  for  the  organisation  and  government  of  irrigation 
districts,  is  for  a  public  purpose  and  within  the  eonstitutlooal  power  of  tbe 
legislature  to  make  laws  for  the  welfare  of  the  state. 

2.  Whbthsr  btatdtb  pnoYiDuia  fob  iRsiaATioN'  dibtbicts  is  special 
The  conatltntlonal  provision  that,  "  corporations  for  municipal 
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porpoMi  ihall  not  b«  enated  \>j  apocbil  Uwi,"  doM  not  praTeot  the  la^aluoie 
fiDin  mothoiixiiig,  bj  gsneiml  Imwa,  ths  orgmnliuioD  of  mimlclpal  oaTpoiKtlODs, 
which,  from  the  uktnro  of  the  fonotloDB  intrnited  to  them,  oui  find  oceasloo 
for  orgutiaktion  ooljr  la  eertala  portiona  of  the  itnte,  or  fiom  pravidlng,  bj 
dlSereDt  geneiml  laws,  for  the  orgmnisatitm  of  aDch  and  ao  manj  apacdaa  of 
pnbUe  oMpontloiu,  aa  In  Its  Judgment  are  demanded  b;  the   welfare  of  the 

3.  Pbocbsdhkm  to  oboakize  dibtbict.  BunrcixiiGT  of  bokd  acoom- 
PAKmo  fVClTlOK.  The  board  of  HaperriaarB  petitioned  to  organUe  an  Irri- 
gation dlHrkit  la  BOle  Jodge  of  the  iuffidencf  of  the  Umd  aeoompanTing  aaeh 

4.  SurFicmci  or  rnrnoii.  DncRipnoK  or  BOUHDJUusa.  The  pro- 
Tiaitnu  that  the  petition  shall  partlcuUrl;  set  forth  and  describe  the  boandj^ 
riea  of  the  diatrict  Bought  to  be  organiMd  doe*  not  require  that  thej  shall  be 
described  with  more  partionlaritj  than  woald  be  nsoeaaary  in  an  act  of  the 
legialatate  creating  a  particolar  diatrict  or  a  mnnieipal  corporation. 

5.  EnuKHCK  an  hkaxirg  to  aKtvasgon.  bofviciksct  of  PBOCKSDnros. 
Act  March  16,  1689(Sut.  18S9,p.312),BeeLoaS,  prorideaforaheariaglneoDrt 
to  examine  and  determine  the  legalitj  and  validitj  of  the  procaedingB  had  for 
the  organization  of  irrigation  dislrlcts,  aad  the  legalltj  of  the  hoods  to  be  Is- 
Boed,  and  the  sale  thei«of.  Section  %  prorides  that  the  "  petition  diall  Btate 
facta  showing  the  proasedlngB  had  for  the  i^ns  and  sale  of  aaid  bonds,  and 
ahall  state  generaUjr  that  the  irrigation  diatrict  was  dalj  organiied,"  ete. 
Section  4  pro*IdaB :  "  The  proTi^ns  of  Coda  CirU  Procadare  respeoting  the 
anawer  to  a  reriOod  oomplaliit  shall  be  applicable  to  the  answer  of  said  peti- 
tion," etc  A  petition  nnder  atiA  statute  alleged  that  the  petitioner  was  dnij 
tHganiBad,  eta,  and  the  answer  thereto  denied  that  an;  of  the  steps  reqaired 
for  the  organisation  were  taken.  Held,  that  as  it  was  the  datj  of  the  coart  to 
delermloe  the  legalitj  at  the  orgaaizatioD,  the  record  of  the  board  of  anper- 
Tlsora  that  there  was  evidence,  to  the  satisfaction  of  the  board,  on  the  qnes- 
tion  whether  there  were  the  reqaired  nnmbar  of  bona  fide  frseholdara  within 
the  bonadariea  of  the  proposed  district  who  had  signed  the  petition,  was 
Incompetent  OTidence  to  show  (he  legality  of  the  prooeedings. 

4.  DiFBcriTE  ORDBB  IS  BEFBKENCK  TO  iss  DAJicn  OF  BOMiM.  The  pro- 
ceedings lor  the  organisation  were  not  defective,  thoagh  the  otder  for  the 
laenlng  the  bonds  did  not  conform  atrictlj  to  the  statnte,  linee  the  atatnte  maj 
be  followed    bj  the   board  of  directors   when  Issoanee  b^  them  beoomea 


7.  The  oonclnaion  ol  the  decree,  conBrming  the  legalltj  of  the  organiaation. 
whiuh  purports  to  forerer  bar  all  persoDs  Interested  in  the  organization  of  the 
district,  sBTB  the  oonteetante  herein,  from  denjing  tnj  tact  relating  Iti  the  or- 
gnnlaatkia,  or  "  providing  for  and  anthorizlng  the  iaaaB  and  aale  of  the  bonds 
of  said  diatrict,  which  might  bf  them  hare  been  denied,  questioned  or  dia- 
pnted  in  thja  proceeding,"  was  not  anthorisad  by  the  statnte. 

IN  bank.     Appeal  from  superior  eonrt,  Fresno  eonnty,  J.  B. 
Campbell,  judge.  Special  proceedings  by  petition  of  the  board 
of  directors  of  tbe  Madera  irrigation  district  for  the  coDfirmation 
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of  tlieir  oi^tiization,  and  proceedings  for  the  isane  and  sale  of 
certain  bonds  of  the  district.  The  proceedinga  were  coote§tedb; 
persons  owning  land  within  the  district.  On  the  hearing  a  decree 
was  entered  in  accordance  with  the  petition,  and  the  contestants 
appeal. 

R.  E.  Bmtghtoti,  Octam  6.  Du  Py,  Maiek,  ManoeU  & 
Phelan,  Poffe  o&  Bells,  Pillsbury  <fi  BUtnding,  E.  W.  Magraie 
and  E.  W.  MoEinstry  for  appellants.  Hindi  c£  Merriam, 
Craig  <&  Merredith  and  G.  O.  WrigfU  for  respondent. 

Habbisoh,  J.  The  board  of  directors  of  the  Madera  irrigation 
district,  on  the  26th  of  Maj,  1889,  filed  in  the  superior  oonrt  of 
the  conntj  of  Fresno,  in  pnrsnance  of  the  act  of  March  16, 18S9 
(Stat.  18S9,  p.  212),  a  petition  for  the  confirmation  by  that  eonrt 
of  their  proceediogs  for  the  issue  and  sale  of  certain  bonds  of 
said  district,  amounting  to  $850,000.  In  their  petition  the; 
alleged  that  "  said  Madera  irrigation  district  was  dniy  oi^anized 
nnder  the  laws  of  the  state  of  California,  and  especially  anderthe 
proviaions  of  the  act  approved  March  7,1887"  (Stat.  1887,  p.  39); 
and  set  forth  the  various  steps  taken  by  them  in  reference  to  the  iseue 
and  sale  of  the  bonds,  and  prayed  "  that  the  proceedings  aforesaid 
for  the  issue  and  sale  of  the  bonds  of  said  district  may  be  exam- 
ined, approved  and  confirmed  by  said  court,  and  for  all  and  anj 
legal  and  equitable  relief  which  may  be  provided  by  law,  and 
which  the  court  shall  deem  meet"  Notice  was  thereupon  p»en 
by  order  of  the  court  that  the  hearing  of  said  petition  wonld  be 
had  July  5,  1889;  and  prior  to  that  day  the  appellants  herein 
filed  answers  thereto,  showing  that  they  were  owners  of  landa 
within  the  district  to  he  affected  by  said  bonds,  and  specaficallf 
denying  the  allegations  in  said  petition.  At  the  hearing  upon  the 
issues  presented  by  the  answers  of  the  appellants  the  court  ren- 
dered its  judgment  in  favor  of  petitioners,  and  approved  and  con- 
firmed "  the  legality  and  the  validity  of  each  and  all  of  the  pro- 
ceedings for  the  organization  of  said  Madera  irrigation  district, 
and  further  adjudged  and  decreed  that  "  each  and  all  of  the  pro- 
eeedings  taken  to  secure  and  provide  for  and  authorizing  the  ienie 
and  sale  of  bonds  of  said  district  in  the  sum  of  $850,000,  and  af- 
fecting the  legality  and  validity  of  said  bonds,  up  to  and  including 
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the  resolationa  and  orders  of  the  board  of  directors  of  said  distiiot, 
nude  Jfarch  13,  1889,  anthoriziDg  the  isauance  and  Bale  of  said 
bonds,  be,  and  the  same  are  hereby,  approved  and  confirmed." 
From  this  judgment  an  appeal  has  been  taken  directly  apon  the 
jndgmeDt-roU,  bringing  here  the  proceedinge  at  the  trial  of  the 
issDes  b;  a  bill  of  exceptiona. 

In  presenting  their  appeal,  the  appellants  have  coatanded  that 
the  act  of  Harch  7,  1887,  nnder  which  the  proceediogs  for  the  or- 
ganization of  the  district  were  had,  is  nnconstitntional,  for  the 
reason  that  it  is  in  its  nature  beyond  the  power  of  tbe  legislature 
to  enact,  and  also  by  reason  of  the  provisions  therein  contained 
for  the  organization  of  the  district,  and  tbe  mode  provided  for 
aseeesments  upon  the  lands  in  said  district,  with  which  to  meet  the 
bonds  authorized  by  the  act.  It  is  also  contended  by  them  that, 
at  the  hearing  of  the  prooeedings  in  tbe  court  below,  the  petition- 
ers did  not  establish  by  competent  evidence  that  there  had  been 
ench  compliance  with  the  requirements  of  the  act  as  would  consti- 
tute a  district,  or  give  any  anthonty  to  provide  for  the  iesaance  of 
the  bonds  in  question,  and  that  the  evidence  npou  which  the  court 
made  its  findings  was  improperly  admitted  and  considered  by  it. 
The  constitutionality  of  the  act  in  question  was  passed  npon  by 
this  court  and  afiirmed  in  the  case  of  Irrigation  Dist.  v.  Williams, 
76  CaL  300 ;  18  Fac.  Kep'r,  379,  and  also  in  the  case  of  Irrriga- 
tion  Dist.  v.  De  Lappe,  79  Cal.  351;  21  Pac.  Kep'r,  825  ;  but,  in- 
■smnch  as  counsel  have  made  elaborate  ailments  herein  in  review 
of  the  conclnsion  reached  in  those  cases,  we  have  again  examined 
the  qaeetion  in  the  light  of  these  arguments,  and  in  affirming 
those  decisions  we  present  the  reasons  upon  which  we  again  hold 
the  act  to  be  oonstitntional  more  at  length  than  was  presented  in 
tbe  former  opinions. 

1.  That  the  legislature  is  vested  with  the  whole  of  the  legisla- 
tive power  of  the  state,  and  that  it  has  authority  to  deal  with  any 
Bobject  within  the  scope  of  civil  government,  except  in  so  far  as 
it  is  reabvioed  by  the  proviraons  of  the  constitution,  and  that  it  is 
the  sole  tribunal  to  determine  as  well  the  expediency  as  the  details 
of  all  legislation  within  its  power,  are  principles  so  familiar  as 
hardly  to  need  mention.  The  declaration  in  article'  4,  section  1, 
of  the  oonstitntion,  "  The  legislative  power  of  this  state  shall  be 
vested'  in  a  senate  and  assembly,  which  shall  be  designated  the 
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'  legislatnre  of  the  state  of  Calif oniia,' "  comprehends  the  iier- 
ciae  of  all  the  §07ereiga  authority  of  the  state  in  matten 
which  are  properly  the  subject  of  legielation ;  and  it  is  iDcnmbent 
upoD  any  ooe  who  will  challenge  an  actof  the  legislature  as  being 
invalid  to  show  either  that  such  act  is  withont  the  province  of  le^ 
islation,  or  that  the  particular  subject-matter  of  that  act  has  been 
by  the  conetitation,  either  by  express  provison  or  by  neceMuy 
implication,  withdrawn  by  the  people  from  the  conaideration  of 
the  legiiilatare.  The  presumption  wliich  attends  every  act  of  the 
legislature  is  that  it  ia  within  its  power,  and  he  who  would  except 
it  from  the  power  must  point  oat  the  particular  provision  of  tbe 
coDBtitntion  by  which  the  exception  is  made,  or  demonstrate  that 
it  is  palpably  excluded  from  any  consideration  whatever  by  that 
body. 

In  providing  for  the  welfare  of  the  state  and  its  several  parts, 
the  legislature  may  pass  laws  affecting  the  people  of  the  ^tire 
state,  or,  when  not  restrained  by  constitutional  provisions,  aSect- 
ing  only  limited  portions  of  the  state.  It  may  make  special  laws 
relating  only  to  special  dietriots,  or  it  may  legislate  directly  nptm 
local  districts,  or  it  may  intrust  such  legislation  to  anbordinita 
bodies  of  a  public  charaoter.  It  may  create  municipal  organizs- 
tions  or  agencies  within  the  several  counties,  or  it  may  avul  it- 
self of  the  county  or  otber  municipal  organizations  for  the  pnr- 
posea  of  such  l^^ation,  or  it  may  create  new  districts  embiadng 
mure  than  one  county,  or  parts  of  several  conntiee,  and  may  dele- 
gate to  such  organizations  a  part  of  its  legislative  power  to  beoc- 
ereised  within  the  bonndaries  of  said  organized  districts,  and  may 
vest  them  with  certain  powers  of  local  l^slation,  in  respect  to 
which  the  parties  interoeted  may  be  sappcraed  more  competent  to 
judge  of  their  needs  than  tbe  central  authority .  "  The  memben 
of  the  two  bouses  are  the  constitutional  agents  of  the  pablic  will 
in  every  district  or  locality  of  the  state,  and  they  may,  therefore, 
so  arrange  the  powers  to  be  given  and  executed  therein  as  con- 
venience, the  efficiency  of  administration,  and  the  public  good  may 
seem  to  require,  by  committing  some  functions  to  local  jurisdic- 
tions already  established,  or  by  eatablishing  local  jurisdictions  for 
that  express  purpose."  People  v.  Salomon,  51  IlL  50.  "  If  frooi 
exceptional  causes  the  public  good  requires  that  legislation,  either 
permaueut  or  temporary,  he  directed  toward  any  particular  local- 
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ity,  whether  consUting  of  odg  county  or  sereral  coaoties,  it  b 
within  the  discretion  of  the  legieUtiire  to  appl;  Boch  legislatiMi 
fls  in  its  judgment  the  exigency  of  the  case  may  require,  and  it  is 
the  sole  judge  of  the  exifitence  of  such  caneea.  The  repreeenta- 
tives  of  the  whole  people,  coovened  in  the  two  branches  of  the 
legielature,  are,  subject  to  the  exceptions  which  have  beei^  men- 
tiooed,  the  organs  of  the  pnblic  will  in  every  district  or  locality 
of  the  state.  It  follows  that  it  falls  to  the  legislature  to  arrange 
and  distribute  the  administrative  functions,  committing  such  por- 
tions as  it  may  deem  suitable  to  local  jurisdictions,  and  retaining 
other  portions  to  be  exercised  by  officers  appointed  by  the  central 
power,  and  changing  the  arrangement  from  time  to  time,  as  coa- 
venieuce,  the  efficacy  of  administration,  and  the  public  good  may 
aeem  to  require^"     People  v.  Draper,  15  ]S^.  Y.  544. 

In  providing  for  the  public  welfare,  or  in  enacting  laws  which 
in  the  judgment  of  the  legislature  may  be  expedient  or  necessary, 
that  body  must  determine  whether  or  not  the  measure  proposed 
is  for  some  public  purpose.  We  do  not  mean  by  this  that  the 
declaration  of  the  legislature  tliat  au  act  proposed  by  it  will  be 
for  the  public  good  will  of  necessity  preclude  an  inreetigatioo 
therein,  or  that  snch  declaration  will  be  conclusive  wbeti  the  act 
itself  is  palpably  otherwise-  Consolidated  0.  Oo.  v.  Central  Pac 
B.  Co.,  51  Cal.  269.  Acts  may  be  passed  by  that  body  which 
will,  by  their  very  terras,  or  the  nature  of  their  provisions,  show 
that  their  purpose  le  private,  rather  than  public  Such  are  the 
acts  that  were  involved  in  the  caeee  of  Association  v.  Topeka,  30 
Walt.  664 ;  Allen  v.  Inhabitants,  60  Me.  124 ;  Lowell  v.  City  of 
Boston,  111  Mass.  454;  State  v.  Osawkee,  14  Eans.  419;  Peo- 
ple V.  Parks,  68  Cal.  624.  But  if  the  snbject-matter  of  the  lc^i»> 
lation  be  of  such  a  uatnre  that  there  is  any  doubt  of  its  charactw, 
or  if  by  any  possibility  the  legisUtion  may  be  for  the  welfare  of 
the  public,  the  will  of  the  legislature  must  prevail  over  the  doubts 
of  the  court.  Railroad  Oo.  v.  City  of  Stockton,  41  Cal.  14T.  It 
may  be  more  difficult  to  define  in  advance  the  line  of  separation 
between  a  purpose  which  is  private  and  one  which  is  pubhc,  than 
to  determine  whether  in  the  individual  case  the  act  is  for  a  pnblio 
or  a  private  purpose,  and,  as  was  said  by  Mr.  Justice  Miller  in 
Davidson  v.  New  Orleans,  96  TJ.  S.  104,  it  is  wiser  to  proceed  - 
**  by  the  gradual  process  of  judicial  inclusion  and  excluaion  as  the 
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caeee  presented  for  decision ahall  require."  WheneveritieAppor- 
eat  from  tbe  scope  of  the  act  that  its  object  is  for  the  benefit  of 
the  public,  and  that  the  means  by  which  the  benetit  is  to  be  at< 
tftined  are  of  a  pablic  character,  the  act  will  be  npheld,  even 
though  incidental  advantages  may  accrue  to  individaals  beyond 
those  enjoyed  by  the  general  public.  We  have  recently  beMthat 
an  appropriation  by  the  legielatnre  of  $300,000  for  the  World's 
Fair  Colnmbian  Exposition  at  Chicago  (Daj^tt  v.  Colgan  [Cal.], 
28  Pac.  Rep'r,  51)  is  to  be  snstained  as  a  legitimate  appropriatioQ 
of  tbe  public  moneys  of  the  stttte,  npon  the  gronnd  that  it  is  one 
of  the  objects  of  goTemment  to  promote  the  public  welfare  of  the 
state,  and  to  provide  for  the  material  prosperity  of  its  people,  and 
that  it  is  for  the  I^islature  to  determine  the  manner  and  the  ex- 
tent to  which  it  will  exercise  this  function  of  government,  and 
that  its  determination  npon  that  point  is  limited  by  its  own  dis> 
cretion,  and  beyond  the  interference  of  conrte.  The  same  mles 
of  constrnction  must  be  applied  to  the  exercise  of  legislative  sn- 
thority  in  authorizing  an  expenditure  for  a  local  improvement. 
Soch  authorization  is  a  legislative  decUration  that  the  expecdilnre 
is  for  a  pabUc  purpose,  and  for  the  welfare  of  the  pnblic,  and  its 
action  is  not  to  be  disregarded  by  the  courts  upon  an  aasamptitHi 
by  them  that  such  legislation  is  nowise,  or  that  it  may  be  injuri- 
ous to  some  of  the  individaals  who  are  affected  by  it.  In  deter- 
mining whether  any  particular  measure  is  for  the  pnblio  advan- 
tage it  is  not  necessary  to  show  that  the  entire  body  of  the  state 
is  directly  affected  thereby ,*but  it  is  suffici<>nt  that  that  portion  of 
the  state  within  the  district  provided  for  by  the  act  sliall  be  bene- 
fited thereby.  The  state  is  made  up  of  its  parts,  and  those  parts 
have  such  a  reciprocal  influence  upon  each  other  that  any  advan- 
tage which  accrues  to  one  of  them  is  felt  more  or  less  by  all  of 
the  others.  A  I^islatnre  that  should  refrain  from  all  l^islitlon 
that  did  not  equally  affect  all  parts  of  the  state  would  signilly 
fail  in  providing  for  the  welfare  of  the  pnblic.  In  a  state  as  di- 
versified in  character  as  is  California,  it  is  impossible  that  the  same 
legislation  should  be  applicable  to  each  of  its  parts.  Difierent 
provisions  are  as  essential  for  those  portions  whose  physical  char- 
acteristics are  difierent  as  are  needed  in  the  prorisioos  which  are 
made  for  tbe  government  of  town  and  country.  Those  portions 
of  tbe  state  which  are  subject  to  overflow,  and  thoae  which  re- 
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qnire  drainage,  as  well  as  those  which  for  the  purpose  of  devcl- 
opmeat  reqnire  irrigadon,  fall  eqcally  within  the  purview  of  the 
legislatnre,  and  its  anthoritj  to  legislate  for  the  benefit  of  the  en- 
tire state,  or  for  the  individual  district  The  power  of  the  legis- 
lature to  adapt  its  laws  to  the  peenlisr  wants  of  each  of  these  dis- 
tricts rests  upon  the  same  principle,  viz.:  that  it  ia  acting  for  the 
public  good  in  its  capacitj^  as  the  representative  of  the  entire 
state.  Under  this  principle  levee  districts  have  been  oiguiized 
directlj  bj  the  l^jpslature  itself,  and  their  organization  has  been 
SDthorized  by  the  le^slatnre  through  the  board  of  supervisors  of 
the  oonnt;  in  which  the  district  is  sitnated.  Stat  1867~6S, 
p.  316.  Such  legislation  was  npbeld  in  Dean  v.  Davis,  51 
Cal.  406.  Under  the  same  principle,  reclamation  districts  have 
been  oi;ganized  and  their  creation  npheld  as  a  legitimate  exercise 
of  l^islative  power.  In  passing  upon  this  question  in  Hagar  v. 
Board,  47  CaL  333,  the  supreme  court  said :  "  The  power  of  the 
l^!;islatnre  to  compel  local  improvements  which  in  its  judgment 
vill  promote  the  health  of  the  people  and  advance  the  public 
good  ia  anquestionable.  In  the  exercise  of  this  power  it  ma; 
Abate  nuisances,  construct  and  repair  highways,  open  canals  for 
irrigating  arid  districts,  and  perform  many  other  similar  acts  for 
the  public  good,  and  all  at  the  expense  of  those  who  are  to  be 
chiefly  and  more  immediately  benefited  by  the  improvement;" 
and,  in  answer  to  the  suggestion  that  such  was  merely  a  local  im- 
provement, the  court  said :  "But  we  need  not  rest  our  decision 
upon  the  narrow  ground  that  this  is  strictly  a  local  improvement. 
On  the  contrary,  the  reclamation  of  the  vast  bodies  of  swamp  and 
overflowed  laud  in  this  state  may  jnstly  be  regarded  as  a  public 
improvement  of  great  magnitude  and  of  the  utmost  importance  to 
the  commnuity.  If  left  wholly  to  individual  enterprise,  it  prob- 
ably would  never  be  accomplished,  and  in  inaugurating  so  great 
a  work  the  legislature  has  pursued  subetautially  the  same  system 
adopted  in  other  states  for  the  reclamation  of  similar  lands,  to  wit : 
by  dividing  the  territory  to  be  reclaimed  into  districts,  and  assess- 
ing the  cost  of  the  improvement  on  the  lands  to  be  benefited ; " 
and  refer  in  support  of  the  opinion  to  the  acts  of  different  states 
in  which  similar  improvements  had  been  authorized. 

The  reasons  given  in  that  case  are  fully  as  potent  in  support  of 
^  authority  exercised  in  the  matter  of  an  irrigation  district ;  and 
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notwithstanding  it  is  urged  by  coansel  for  appellants  that  the  au- 
thority for  reclaiming  orerflowed  lands  is  to  be  npheld  only  as  a 
sanitary  meunre,  it  will  be  seen  that  that  is  not  the  only  gronnd 
upon  which  the  ooort  based  its  decision.  Nor  do  we  think  tlut  it 
rests  npon  that  groand  alone.  In  onr  opinion  a  more  liberal  oon* 
fltruction  should  be  given  to  the  authority  nnder  which  snch  s 
distrio-t  is  established.  Certainly  these  gronnds  are  not  the  biOB 
of  the  anthority  for  the  creation  of  a  leree  district ;  that  rests  not 
npoD  any  sanitary  groand,  but  upon  the  ground  of  protection  to 
tile  parties  who  would  be  affected  by  the  overflow.  Williams  r. 
Cammack,  27  Miss.  222  ;  Wallace  t.  Shelton,  14  la.  Ann.  m. 
Upon  this  subject  Mr.  Cooley  says :  "  Bot  where  any  considerable 
tract  of  land  owned  by  different  persons  is  in  a  condition  preclud- 
ing cultivation  by  reason  of  excessive  moistnre  which  drains  wonld 
relieve,  it  may  well  be  said  that  the  public  have  such  an  interest 
in  the  improvement  and  the  consequent  advancement  of  the  ges- 
eral  int«rest  of  the  locality  as  will  justify  the  levy  of  assessments 
npon  the  owners  for  drainage  purposes.  Such  a  case  wonld  setsa 
to  stand  upon  the  same  solid  groaod  with  assessments  for  levee 
purposes,  which  have  for  their  object  to  protect  lands  from  faHing 
into  a  like  condition  of  nselessaees."    Cooley  Taz'n,  p.  617. 

We  have  not  been  cited  to  the  statute  of  any  other  state  whidi 
provides  for  irrigating  arid  lands,  or  to  any  authority  in  which 
the  power  of  the  legislature  over  the  snbject  is  discussed,  but  we 
have  no  hesitation  in  saying  that  the  principles  upon  which  tl» 
decisions  to  which  we  have  referred  were  made  are  applicable  to 
sostain  the  legislative  authority  in  making  provision  for  snch  irri- 
gation. Whether  the  reclamation  of  the  land  be  from  excessive 
moisture  to  a  condition  suitable  for  cultivation,  or  from  excessive 
aridity  to  the  same  condition,  the  right  of  the  legislature  to  m- 
thorize  such  reclamation  must  be  upheld  npon  the  same  pnsd- 
pie,  viz.:  the  welfare  of  the  public,  and  particularly  of  that  por 
tion  of  the  public  within  the  district  affected  by  the  raeam 
adopted  for  such  reclamation.  Whatever  tends  to  an  increased 
prosperity  of  one  portion  of  the  state,  or  to  promote  its  materiil 
development,  is  for  tlie  advantage  of  the  entire  state  ;  and  the 
right  of  the  l^elatnre  to  make  pruvision  for  developing  the  pro- 
doctive  capacity  of  the  state,  or  for  increasing  facilities  for  the 
cultivation  of  its  soil  according  to  the  requirements  of  the  differ- 
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ent  portione  thereof,  is  apheld  hy  its  power  to  act  for  the  benefit 
of  the  peuple  in  afEording  them  the  right  of  "  acqumog,  poesesB- 
iog  and  protecting  the  property,*'  which  ia  gnaraateed  to  them  by 
the  constitntioD.  Tlie  local  improvement  contemplated  by  Buoh 
legiBlatioD  is  for  the  benefit  and  general  welfare  of  all  persons 
interasted  in  the  lands  within  the  district,  and  is  a  local  pub- 
lic improTement.  This  principle  is  not  contravened  by  the 
fact  ^lat  it  may  even  operate  injuriously  upon  some  of  the  individ- 
aala  or  proprietors  of  land  within  the  district,  or  by  the  fact  that 
there  may  be  smne  who  for  personal  motives  may  wiah  to  resist 
the  improvement  Such  resnlt  is  only  a  eaorifice  which  the  in- 
dividual makes  to  the  general  good  in  compensation  for  the  ad- 
vantages enjoyed  by  virtue  of  the  social  compact.  All  laws  of 
this  character  are  upUeld  npon  thesame  principle  as  is  the  creatiou 
of  a  district  for  the  purpose  of  any  other  local  improvement,  such 
as  the  opeuing  of  a  highway,  or  of  a  street,  or  of  a  public  park. 
The  legislature,  to  which  has  been  confided  the  matter,  has  deter- 
mined that  it  will  be  for  the  public  good  that  sach  street  or  park 
be  opened,  and  it  has  imposed  the  burden  of  such  opening  upon 
the  property  within  a  limited  district.  In  each  of  such  instances 
the  land  taxed  for  the  improvement  may  not  be  the  only  land 
that  will  be  benefited.  Although  land  adjacent  to  the  district 
may  be  incidentally  benefited,  that  is  no  reason  for  taxing  each 
laud,  uor  is  it  any  objection  to  the  proceeding  that  some  of 
the  property  within  the  district  will  not  receive  any  benefit  or 
that  the  improvement  will  more  specifically  benefit  those  who 
have  procured  its  creation.  "  It  has  never  been  deemed  essential 
that  the  entire  commonity,  or  any  considerable  portion  of  it, 
should  directly  enjoy  or  participate  in  an  improvement  or  anter- 
priae,  in  order  to  constitute  a  public  use,  within  the  moaning  of 
these  words  as  need  in  the  constitution.  Sncb  an  interpretation 
would  greatly  narrow  and  cripple  the  authority  of  the  legislature, 
eo  as  to  deprive  it  of  the  power  of  exerting  a  material  and  bene- 
ficial influence  on  the  welfare  and  prosperity  of  the  state.  In  a 
broad  uid  comprehensive  view,  sncb  as  has  been  heretofore  taken 
of  the  construction  of  this  clause  of  the  declaration  of  rights, 
every  thing  which  tends  to  enlarge  the  resources,  increase  the  in- 
dustrial enei^ee,  and  promote  the  productive  power  of  any  con- 
nderaUe  number  of  the  inhabitants  of  a  section  of  the  state,  or 
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which  leads  to  the  growth  of  towos  and  the  creation  of  new 
sources  for  the  employment  of  private  capital  and  labor,  indirectly 
contributes  to  the  general  welfare  and  to  ths  proeperity  of  the 
whole  commnnity."  Talbot  t.  Hudson,  10  Gray,  425. 
The  meane  by  which  the  le^latnre  may  exercise  this  power 
•  are  left  to  its  own  discretion,  except  as  it  may  be  limited  by  the 
oonstitntion.  If,  in  the  exercise  of  its  care  for  the  public  welfare, 
it  finds  that  a  specific  district  of  the  state  needs  legislation  that  is 
inapplicable  to  other  parte  of  the  state,  it  may,  in  the  absence  of 
constitational  restrictions,  l^;islate  directly  for  that  district,  or  if 
it  be  the  case  that  similar  legislation  be  required  for  other  por- 
tions of  the  state,  it  may  provide  for  adapting  such  le^slation  to 
those  portions  at  the  will  of  the  people  in  such  districts,  as  was 
done  in  the  reclamation  and  levee  laws  already  referred  to.  It 
may,  too,  by  general  laws  authorize  the  inhabitants  of  any  district, 
under  such  restrictions,  and  with  such  preliminary  steps  as  it  may 
deem  proper,  to  organize  themselves  into  a  public  corporation  for 
the  purpose .  of  exercising  those  governmental  daties,  apon  the 
same  principle  as  it  authorizes  the  incorporation  of  any  mnnicipal 
corporation  under  general  laws.  The  constitution  of  California 
has  been  framed  with  the  principle  of  investing  separate  sab- 
divisions  of  the  state  with  local  government,  and  especially  an- 
tborizes  the  legislature  to  confer  the  power  of  local  legislation 
upon  such  subdivisions  within  the  state  as  may  be  organized  under 
its  authority.  The  Jegislature  is  itself  forbidden  to  interfere  in 
any  manner,  except  by  general  laws,  with  the  power  of  local 
legislation  intrusted  to  snch  organizations,  nor  can  it  del^ate  to 
any  but  public  corporations  the  power  to  perform  any  municipal 
functions  whatever,  or  vest  in  any  but  the  corporate  aathority  of 
a  municipal  corporation  the  power  to  assess  and  collect  taxes  for 
any  municipal  purpose.  Butalthough  thele^slature  is  prevented 
from  passing  any  special  or  local  law  which  shall  be  applicable  to 
only  a  particnlar  portion  or  district  of  the  state,  its  power  of  le^s- 
lation  for  the  public  good  in  that  portion  of  the  state  has  not  been 
destroyed.  It  slill  retains  the  full  power  of  legislation  conferred 
upon  it  in  the  constitution,  but  is  required  to  excroiae  such  power 
in  the  mode  prescribed  in  that  instrument.  It  may  pass  g^ieral 
laws,  which  from  their  nature  will  be  capable  of  eDforcoment  in 
only  particnlar  portions  of  the  state  ;  or  it  may  by  other  general 
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laws  authorize  the  organizatioa  of  mnnicipal  corporations,  vhich, 
from  the  niitare  of  the  foactionG  intniBted  to  them,  can  fiod  oc- 
casioQ  for  organization  only  in  certain  portioua  of  the  state,  and 
it  may  by  ench  general  laws  provide  for  the  orgaoizstion  of  snch 
and  as  many  ^>ecies  of  mtmicipal  corporations  as  in  its  judgment 
arc  demanded  by  the  welfare  of  the  state,  and  the  '*  protection, 
secnrity  and  beoefit  of  the  people,"  for  which  government  is  in- 
etitnted,  and  which  has  been  by  the  people  confided  to  it.  Const., 
art.  1,  g  2.  The  provision  in  article  11,  section  6,  of  the  constitn- 
tion,  "  Corporations  for  manicipal  purposes  shall  not  be  created 
by  special  laws,"  does  not  imply  that  the  legislatnre  most  by  any 
general  law  provide  a  plan  in  wliich  ehalt  be  prescribed  the  mode 
under  which  all  mnnicipal  corporations  must  be  oi^^ized,  and 
the  powers  that  they  can  exercise,  the  provision  in  article  13, 
section  1,  that  private  corporations  "  may  be  formed  nnder  gen. 
eral  laws,  bnt  shall  not  be  created  by  special  act,**  althongh  more 
explicit,  and  nnder  the  declaration  of  the  conatitntion  itself 
(art  1,  §  22),  "mandatory"  rather  than  permissive,  reqoiring 
that  they  mnst  be  fonned  ander  general  laws  has  never  been 
constmed  as  reqairing  that  all  private  corporations  must  he  furmed 
under  the  same  general  law,  or  limited  to  the  exercise  of  the 
same  powers.  On  the  contrary,  the  form  of  organization,  as 
well  as  the  powers  to  be  exercised,  have  been  by  legislation  adapted 
to  the  character  of  the  corporation  to  be  organized.  All  corpora- 
tions of  the  same  class  are  required  to  be  organized  in  the  etaae 
manner,  but  the  nature  of  the  organization  does  not  permit,  nor 
does  the  constitution  require,  that  corporations  of  different  classes 
shall  be  organized  in  the  same  manner,  or  provided  with  the  samo 
powers.  Hence  the  provisions  that  have  been  made  by  the  legis- 
latnre for  the  organization  and  powers  of  railroad,  insorance,  i-e- 
ligious,  mining  and  other  bnsiness  corporations  have  been  adapted 
to  their  pespeetire  character  and  needs.  With  greater  propriety 
has  it  been  left  to  the  legislatnre  to  provide  the  mode  of  oi^ni- 
zation  and  the  powers  to  be  exercised  by  different  species  of  munic- 
ipal corporations.  Such  corporations  are  but  the  agents  or  rep- 
resentatives of  the  state  in  the  particnlar  locality  in  which  they 
exist.  They  are  organized  for  the  purpose  of  carrying  ont  the 
purposes  of  the  legislature  in  its  desire  to  provide  for  the  general 
welfare  of  the  state,  and  in  the  accomplishment  of  wliicli  legisla- 
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tive  convenience  or  constitational  reqniremeats  have  made  them 
eeaential.  Althongh  ia  this  state  the  leglalatnre  is  required  to 
provide  etich  agencies  under  general  laws,  it  is  authorized,  undef 
its  general  power  of  legislation,  to  invest  Bnch  corporationB,  when 
created',  with  the  same  powers  which  without  such  restriction  it 
conld  iteelf  have  exercised ;  and  in  providing  for  such  organiza- 
tions it  need  confer  npon  them  only  such  powers  as  in  its  jud;;- 
ment  are  proper  to  be  exeroised  by  them  in  the  disdiarge  of  the 
particular  functions  of  government  which  may  be  conferred  upon 
them.  Being  the  representatives  of  the  legislatnroiii  the  various 
iocalitiea  of  the  state,  the  requirements  for  organization,  as  well 
as  the  powers  to  be  exercised,  vary  with  the  character  of  the  pur- 
pose for  which  tliey  may  bo  created.  Hence  the  general  laws 
which  the  legislature  may  enact  for  the  organization  of  public 
corporntions  may  be  as  numerous  as  tlie  objects  for  which  sucii 
corporations  may  he  created.  For  each  of  these  objects  the  law 
is  the  same,  but  there  would  be  a  manifest  impropriety  in  requir- 
ing that  the  organization  of  a  levee  district  or  an  irrigaliou  district 
should  be  conducted  iu  the  same  manner  as  the  organization  ol'  a 
corporation  for  the  management  of  a  public  park,  or  the  control 
of  the  school  department.  Whether  the  districts  to  whiirh  such 
general  laws  are  applicable,  or  in  which  the  people  thereof  may 
avail  themselves  of  the  prinlege  conferred,  be  many  or  few,  is 
immaterial.  Even  if  there  be  but  a  single  district  to  which  the 
law  is  applicable  at  the  time  of  its  enactment,  the  legislature  would 
be  justified  under  its  leg^ative  power  to  pass  general  Liwe,  in 
making  such  provision  for  that  district.  Whenever  a  special  dis- 
trict of  the  state  requires  special  legislation  therefor,  it  is  compe- 
tent for  the  legislatare  by  general  law  to  authorize  the  organiza- 
tion of  such  district  into  a  public  corporation,  with  such  powers 
of  government  as  it  may  choose  to  confer  upon  it.  It  is  not  neces- 
sary that  such  public  corporation  should  be  vested  with  all  govern- 
mental powers,  but  the  legislature  may  clothe  it  with  such  as  iu 
its  judgment  are  proper  to  be  exercised  within  and  for  the  benefit 
of  such  district.  Being  created  for  the  purpose  of  discharging 
only  one  public  purpose,  it  is  not  requisite  that  it  have  power  not 
necessary  therefor,  or  which  would  Im  appropriate  to  a  corpora- 
tion  oi^;anized  for  some  other  purpose.  Neither  is  it  requisite 
that  such  corporation  should  liave  l^slative  or  judicial  powers 
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conferred  npon  it.  It  may  be  organized  for  the  mere  piiTpose  of 
ezendaing  execotive  and  admiBiBtratire  ftuictioiu,  with  the  added 
power  of  m&king  snch  prndeotial  mlee  aod  r^nlatione  aa  ma;  be 
Beceesarj  for  the  ezerciee  of  the  particolar  fanetiooa  intmsted  to 
its  chai^.  The  powers  committed  to  a  pnblic  oorporation  or- 
ganized for  the  admioirtration  of  a  ptiblic  park,  or  for  the  govem- 
meot  of  alevee  district,  or  for  the  control  of  the  police  department, 
need  be  only  ench  aa  are  pecnliarly  appropriate  to  each  organiza- 
tions. 

It  is  contended  that  the  act  is  anconstitntionat  for  the  reaaon 
that  it  is  a  delegation  of  the  legislative  power  to  create  a  corpora- 
tion. If  by  this  is  meant  that  only  the  t^^tnre  can  create  such 
corporation,  the  answer  is  that  the  constitution  prohibits  sach  ac- 
tion. If  it  IB  meant  that  because  the  corporation  is  not  "  created  " 
until  the  voters  of  the  district  have  accepted  the  terms  of  the  act, 
the  answer  is  that  snch  proceeding  is  in  direct  accord  with  the 
principles  of  the  con stitntion.  Having  the  power  tocreatemnnic- 
ipal  corporations,  bat  being  prohibited  from  creating  them  by 
special  laws,  the  only  mode  in  which  aneh  corporations  could  be 
created  under  a  general  law  wonld  be  by  some  act  on  the  part  of 
the  district  or  commanity  seeking  incorporation,  indicative  of  its 
determination  to  accept  its  terms.  As  the  constitution  has  not 
limited  or  prescribed  the  character  of  sach  general  law,  its  char- 
acter and  details  are  within  the  discretionary  power  of  the  legist 
latnre.  We  know  of  no  more  appropriate  mode  of  snch  indication 
than  the  affirmative  vote  of  those  who  are  to  be  affected  by  tlie 
acceptance  of  the  terms  of  the  act.  The  municipal  oorporationa 
which  may  be  thus  created  are  not  limited  to  cities  and  towns. 
The  constitntion  makes  provision  in  various  places  for  manicipal 
corporations  other  than  cities  and  towns.  Art.  11,  §§  9,  10,  13, 
16.  In  each  of  these  sections  provision  is  made  with  reference  to 
the  government  or  officers  of  "  county,  city,  town  or  other  public 
or  mnnicipal  corpor^ion  ; "  thus  dearly  indicating  that  there  may 
be  mnnicipal  corporations  other  than  those  of  a  town  or  city,  and, 
consequently,  that  the  provisions  with  reference  to  the  incorpora- 
tion of  cities  and  towns  found  in  section  6  of  the  same  article  are 
not  controlling  in  the  organization  of  other  municipal  corpora- 
tions, and  that,  while  the  coostitnUon  carefully  provides  for  the 
** incorporation,  organization  and  classification"  of  cities  and 
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towne,  it  makes  no  similar  provisioa  for  other  mnnicipal  corpora- 
tions, but  very  properly  leaves  such  action  to  the  discretion  of  the 
le^Iature.  loasmnch  as  there  is  no  refitriction  opon  the  power  of 
the  legislatare  to  authorize  the  formation  of  such  corporations  for 
any  public  purpose  whatever,  and  as  whan  organized  they  are 
but  mere  agencies  of  the  state  in  local  government,  without  anr 
powers  except  sach  as  the  le^^atnre  may  confer  npoa  them, and 
are  at  all  times  snbject  to  a  revocation  of  such  power,  it  was  evi- 
dently the  purpose  of  the  f  ramers  of  the  constitution  to  leave  in 
the  hands  of  the  legislature  full  discretion  in  refo'^ice  to  tbeir 
ot^aoizatioa. 

In  tlie  present  case  the  legislature  has  chosen  to  authorize  the 
creation  of  a  public  corporation,  in  the  manner  and  with  the  forme 
specified  in  the  act  under  discussion.  For  this  purpose  it  lias 
provided  that  a  petition  of  fifty  freeholders,  or  a  majority  of  the 
freeholders  owning  lands  within  a  proposed  district  susceptible  oi 
one  mode  of  irrigation,  shall  be  presented  to  the  board  of  super- 
visors of  the  cODQty  within  which  snch  lands  are  situate ;  and  tlial 
the  board  of  supervisors  shall,  npoo  the  hearing  of  soch  potion, 
after  notice  thereof,  determine  whether  or  not  it  will  take  steps  to 
organize  an  irrigation  district ;  and  that  upon  such  determinatioD 
an  election  shall  be  ordered,  at  which,  if  two-thirds  of  theelecton 
within  the  district  shall  vote  in  favor  of  such  organization,  the 
districtshall  thereupon  beorganized  and  its  management  confided  to 
a  board  of  directors  chosen  by  the  electors  of  that  district  It  it 
objected  to  this  that  it  is  placing  in  the  hands  of  those  not  inter 
ested  the  power  of  imposing  a  burden  upon  the  owners  of  the 
land,  who  may  be  a  small  minority  of  the  electors,  within  that 
district,  or  who  may  even  be  non-residents  of  the  district  This, 
however,  is  a  matter  which  was  addressed  purely  to  the  diacretiaii 
of  the  legislature.  Whether  snch  a  petition  should  be  made  hy 
the  owners  of  a  fixed  proportion  of  the  land,  as  was  required  in 
the  reclamation  law,  or  whether  there  should  be  any  qualification 
to  the  petitioners,  or  whether  there  should  be  any  limit  to  the  ei- 
penses  which  they  were  authorized  to  incur  for  the  purposes  of 
the  improvemeut,areqaestions  which  were  solely  for  the  conmdeif 
tion  of  the  legislature.  It  ia  not  for  this  department  of  the  gov- 
ernment to  question  the  policy  or  the  prudence  of  a  co-ordinate 
branch.    If  those  who  are  affected  by  its  proceedings  fed  that  it 
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has  not  given,  them  anffident  protection,  or  placed  saffioient  safe- 
goards  aronod  the  institution  of  the  corporation,  they  must  seek 
redrew  from  that  body.  We  caa  only  act  upon  the  law  as  it  has 
been  enacted.  It  must  be  observed,  however,  that  thU  petition 
has  DO  bindiag  operstioD,  but  is  merely  the  initiatory  step  which 
gives  to  the  board  of  Bupervisora  a  jurisdiction  to  act  upon  tlie 
expediency  or  policy  of  authorizing  the  creation  of  the  district. 
That  body  is  the  representative  of  the  county,  and  has  been 
chosen  by  its  electors  for  the  express  pnrpoBe  of  legislation  upon 
local  aabjects,  and  may  natnrallj'  be  supposed  to  liave  the  interests 
of  the  entire  county,  as  well  as  of  each  of  its  parts,  in  charge,  and 
to  be  acquainted  with  its  needs  and  requirements.  The  le^latare 
has  not,  however,  intrusted  that  body  with  the  final  determination 
of  the  qaestioQ,  but  has  authorized  it  to  snbmit  the  question  to  a 
vote  of  the  electors  of  the  district,  and  it  is  only  when  these  elect- 
ore  have  determined  by  a  vote  of  two-thirds  of  their  number  in 
favor  thereof  that  the  district  can  be  created  as  a  political  body. 
The  objection  that  this  vote  may  be  carried  by  a  majority  of  those 
who  have  no  interest  in  the  lands  afieoted  thereby  is  but  an  inci- 
dent, and  not  of  the  essence  of  the  matter.  It  is  no  more  than 
exists  in  every  popnlar  vote  which  involves  the  creation  ofa  mu- 
nicipal debt  or  the  adoption  of  a  manicipsl  organization.  The 
fact  that  the  owners  of  the  lands  are  non-residents  within  the  dis- 
trict, and  not  allowed  a  voice  in  the  proceedings,  is  of  the  same 
character.  Property  qualification  for  voting,  either  in  amount  or 
character,  is  expressly  forbidden  by  article  1,  section  24,  of  the 
constitution,  which  declares :  "  No  property  qualification  shall 
ever  be  required  for  any  person  to  vote  or  hold  ofQce ; "  and, 
however  much  non-residents  may  be  aSected  by  the  acts  and  vote 
of  the  commnnity,  only  those  who  are  inhabitants  of  the  district 
can,  by  the  constitution,  be  permitted  to  vote  at  any  election. 
Art.  2,  §  1. 

That  an  irrigation  district,  oi^nized  under  the  act  in  qnestion, 
becomes  a  public  corporation,  is  evident  from  an  examination  of 
the  mode  of  its  organization,  the  purpose  for  which  it  is  organized, 
and  the  powers  conferred  upon  it.  It  can  be  organized  only  at 
the  instance  of  the  board  of  sopervisors  of  tlie  county  —  the  legis- 
lative body  of  one  of  the  constitutional  subdivisions  of  the  state; 
its  oiganizatioD  can  beeffected  only  upon  the  vote  of  the  qualified 
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electors  within  its  bocndaries ;  its  officers  are  chosea  under  the  sano- 
tioQ  and  with  the  formalitiea  required  at  all  pablic  elections  in  the 
state  —  the  officers  of  sach  election  being  required  to  act  under  the 
sanction  of  an  oath,  and  being  authorised  to  aduainieter  oaths  when 
required  for  the  purpose  of  condiictiDg  the  election ;  and  the  offi- 
cers when  elected  being  required  to  execute  official  bonds  to  the 
state  of  California,  approved  b;  a  jndee  of  the  superior  conrt. 
The  district  officers  thus  become  pablic  officers  of  the  state.  When 
o^i;auized,  the  district  can  acquire,  either  by  purchase  or  condem* 
nation,  all  property  necessary  for  the  construction  of  its  works, 
and  may  construct  thereon  canals  and  other  irrigation  improve- 
ments ;  and  all  the  property  so  acquired  is  to  be  held  by  the  district 
in  trust,  and  is  dedicated  for  the  use  and  purposes  set  forth  in  the 
act,  and  is  declared  to  be  a  public  use,  subject  to  the  regulation  and 
control  of  the  state.  For  the  purposes  of  meetii^  the  cost  of  acquir- 
ing this  property,  the  district  is  authorized,  upon  the  vote  of  a  ma- 
jority of  its  electors,  to  issue  its  bonds ;  and  these  bonds  and  the  in- 
terest thereon  are  to  be  paid  by  revenues  derived  under  the  power 
of  taxation,  and  for  which  all  the  real  property  in  the  district  is  to 
he  assessed.  Under  this  power  of  taxation,  one  of  the  highest 
attributes  of  sovereignty,  the  title  of  the  delinquent  owner  to  the 
real  estate  assessed,  may  be  divested  by  sale,  and  power  is  con- 
ferred upon  the  board  of  directors  to  establish  equitable  by-laws, 
rules  and  regulations  for  the  distribution*  and  use  of  water  among 
the  owners  of  said  lands,  and  generally  to  perform  all  such  acts 
as  shall  be  neces»iry  to  fully  carry  out  the  purpose  of  the  act. 
Here  are  found  the  essential  elements  of  a  public  corporation, 
none  of  which  pertain  to  a  private  corporation.  The  property 
held  by  tlio  corporation  is  In  trust  for  the  public,  and  subject  to 
the  control  of  the  state.  Its  officers  are  public  officers  chosen  by 
the  electors  of  the  district,  and  invested  with  public  duties.  Its 
object  is  for  the  good  of  the  public,  and  to  promote  the  prosperity 
and  welfare  of  the  public.  "Where  a  corporation  is  composed 
exclusively  of  officers  of  the  government,  liaving  no  personal  in- 
terest in  it,  or  with  its  concerns,  and  only  acting  as  organs  of  the 
state  in  affecting  a  great  public  improvement,  it  is  a  public  cor- 
poration." Ang.  &  A,  Corp.,  §  33.  "  A  municipal  corporation 
proper  is  created  mainly  for  the  interest,  advantage  and  conveni- 
ence of  the  locality  of  its  people.     The  primary  idea  is  an  agency 


idbyCoOglC 


Is  KB  Bonds  of  Madeba  Isbioatiok  Distbict.       3Q5 

to  regulate  and  administer  the  interior  coaoerns  of  the  locality  ia 
matters  peculiar  to  the  place  incorporated,  and  not  common  to  the 
Btate  or  people  at  large."  15  Amer.  &  Eog.  £nc.  Law,  p.  954. 
"  Pnblic  corporations  are  sncb  as  are  created  for  the  disdiarge  of 
public  dntiee  in  the  admioiatratioa  of  cirilgoveniment,"  Lawson 
Rigbta,  Bern.  &  Pr.  332. 

The  constitntionalitj  of  the  act  in  qaestion  is  farther  aseailed 
apou  the  ground  that  it  makes  no  provi^on  for  a  hearing  from 
the  owners  of  the  land  prior  to  the  organization  of  the  district. 
Bnt  the  steps  provided  for  the  organization  of  the  district  are 
only  for  the  creation  of  a  public  corporation,  to  be  invested  with 
certain  political  duties  which  it  is  to  exercise  in  behalf  of  the 
state.  Dean  v.  Davis,  51  Oal.  406.  It  has  never  been  held  that 
the  inhabitants  of  a  district  are  entitled  to  notice  and  hearing  upon 
a  proposition  to  submit  such  question  to  a  popular  vote.  In  the 
absence  of  conetitntioDal  restriction,  it  wonid  be  competent  for 
the  logislature  to  create  such  public  corporation,  even  against  the 
will  of  the  inbabitaots.  It  has  as  much  power  to  create  the  dis- 
trict in  accordance  with  the  will  of  a  majority  of  such  inhabitants. 
It  must  be  observed  that  such  proceeding  does  not  affect  the  prop- 
erty of  any  one  within  the  district,  and  that  he  is  not  by  virtue 
thereof  deprived  of  any  property.  Such  result  does  not  arise  un- 
til after  delinquency  on  his  part  in  the  payment  of  an  assessment 
that  may  be  levied  npon  his  property,  and  before  that  time  he 
has  opportunity  to  be  heard  as  to  the  correctness  of  the  valuation 
which  is  placed  upon  his  property,  and  made  the  basis  of  his  as- 
sessment. He  does  not,  it  is  true,  have  any  opportunity  to  be 
heard,  otherwise  than  by  his  vote,  in  determining  the  amount  of 
bonds  to  be  issued,  or  the  rate  of  aesesement  with  which  they  are 
to  be  paid;  but  in  this  particular  he  is  in  the  same  condition  as  is 
the  inhabitant  of  any  municipal  organization  which  incars  a  bonded 
indebtednesB  or  levies  a  tax  for  its  payment  His  property  is  not 
taken  from  him  without  dne  process  of  law,  if  he  is  allowed  a 
hearing  at  any  time  before  the  Uen  of  the  assessment  thereon  be- 
comes final.  People  v.  Smith,  SI  N.  Y.  595 ;  Gilmore  v.  Hentig, 
SSEaos.  170 ;  5  Pac  Rep'r,  781 ;  Hagar  v.  Reclamation  Diet.,  Ul 
U.  8.  701 ;  4  Snp.  Ct  R^'r,  663 ;  Davies  v.  City  of  Los  Angeles, 
86  Cal.  46  ;  24  Pac  Rep'r,  771. 

It  ia  also  objected  that  the  mode  provided  for  the  payment  of 
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the  boods  is  nneonetitutioDal,  in  tliat  it  provides  for  an  assess- 
ment upon  the  real  property  vithin  the  district  according  to  its 
value,  and  not  according  to  the  benefit  which  each  partiealar  par- 
cel of  land  may  derive  from  the  improvement.  The  power  of 
the  legislature  in  matters  of  taxation  is  unlimited,  except  as  re- 
stricted by  constitutioual  provisions.  This  is  one  of  the  attributes 
of  sovereignty  which  the  people  have  placed  in  its  bauds;  aai 
they  have  intrasted  its  exercise  to  its  discretion,  either  in  tlte 
manner  or  to  the  extent  to  which  it  is  to  he  applied.  All  t&xa> 
tion  has  its  source  in  the  necessities  of  organized  society,  and  is 
limited  by  snch  necessity,  and  can  be  exercised  only  by  some  de- 
mand for  the  public  nse  or  wel&re.  And,  whether  the  tax  be  by 
direct  imposition  lor  revenue  or  by  assessment  for  a  local  improve- 
ment, it  Is  based  upon  the  theory  that  it  is  iu  retom  for  the  beue- 
fit  received  by  the  person  who  pays  the  tax,  or  by  the  property 
which  is  assessed.  For  the  purpose  of  apportioning  this  beoeGt, 
the  legislature  may  determine  in  advance  what  property  will  be 
benefited,  by  designating  the  district  within  which  it  is  to  be  col- 
lected, as  well  as  the  property  upon  which  it  is  to  be  imposed,  or 
it  may  appoint  a  commission  or  delegate  to  a  subordinate  agency 
the  power  to  ascertain  the  extent  of  this  benefit.  It  may  itself 
declare  that  the  entire  state  is  benefited,  and  authorize  the  bur- 
den to  be  borne  by  a  public  tax,  or  it  may  declare  that  all  or  a 
portion  of  the  property  within  a  limited  region  is  benefited,  eitber 
according  to  its  value  or  in  proportion  to  its  actual  benefit,  to  bo 
specifically  ascertained  by  actual  determination  of  officers  op- 
pointed  therefor.  tTpon  the  power  of  the  legislature  over  the 
subject  of  taxation,  as  well  as  the  modes  in  which  and  the  objects 
npon  which  it  may  be  exercised,  we  know  of  nothing  that  hit 
been  written  in  any  opinion  since  that  of  Judge  Buggies  in  Peo- 
ple V.  Brooklyn,  4  K.  Y.  419,  which  is  not  eitber  an  atnplificstioa 
of  the  views  therein  expressed,  or  an  adaptation  of  them  to  the 
particular  subject  under  discussion.  In  the  exhaustive  opinion 
of  Mr.  Justice  Sawyer  in  Emery  v.  Gas  Co.,  28  CaL  345,  tlie 
princijiles  declared  in  that  opinion  were  applied  to  the  case  then 
before  the  court,  wherein  this  power  of  taxation  was  shown  to  be 
the  foundation  for  upholding  the  right  of  assessment  in  a  manner 
different  from  the  ad  valorem  principle.  The  controversy  npon 
this  subject  has  almost  iovariably  been  against  the  "front-foot" 
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nile,  and  in  favor  of  the  ad  valorem  principle ;  aod  in  nearly 
every  state,  nnleas  it  be  Netr  Jersey,  the  principle  baa  been  main- 
tained that  it  IB  within  the  power  of  the  l^;iahitnre  to  adopt 
whichever  role  it  may  select.  Tn  Burnett  v.  Sacramento,  12Cal. 
76,  the  charter  of  Sacramento  provided  that  the  expense  of  a  local 
itnproTemont  shonld  be  asaeeBed  npon  the  adjacent  property  ac- 
cording to  its  value,  and  upon  this  point  the  enprenie  court, 
speaking  through  Judge  Field,  said:  "The  law  in  qaestioa 
gToide  the  injustice  of  general  taxation  for  local  pnrpoaes,  and 
lays  the  hardens  upon  the  recipients  of  the  benefit,.  It  appor^ 
tione  the  tax  according  to  the  assessed  cash  value  of  the  adjacent 
property,  which  is  as  near  an  approximation  to  an  equitable  rale 
18  can  well  be  established.  No  rule  conid  bo  adopted  which 
would  work  absolute  equality.  An  approximation  to  it  is  all  that 
can  be  attained.  The  power  of  apportionment,  like  the  power 
of  taxation,  is  exclusively  in  the  legislature.  The  constitution 
contains  no  inhibition  to  the  tax,  and  prescribed  no  rule  of  appor- 
tionment. Security  against  the  abuse  of  the  power  rests  in  the 
wisdom  and  justice  of  the  members  of  the  i^islature,  and  they 
are  responsible  to  their  constituents."  Assessments  for  local 
improvements  according  to  the  value  of  the  property  assessed 
have  been  upheld  in  Downer  v.  B<»ton,  7  Cnsli.  277 ;  Snow  v. 
Fitchbaig,  136  Mass.  183 ;  Gilmore  v.  Hentig,  33  Kans.  174  ;  5 
Pac.  Kep'r,781;  Strowbridgo  v.  Portland,  8  Oreg.  83 ;  Creighton 
V.  Scott,  14  Ohio  yt.  438  ;  Lookwood  v.  St.  Louis,  24  Mo.  20. 

It  is,  however,  for  the  legislature  to  determine  how  the  appor- 
tionment shall  be  made,  and,  while  it  is  held  that  an  apportion- 
ment of  the  expenses  for  a  local  improvement  is  to  be  made  accord- 
ing to  the  benefits  received  by  the  property  assessed,  yet  the 
power  to  make  ench  apportionment  rests  upon  the  general  power 
of  taxation,  and  the  apportionment  itself  does  not  depend  upon 
the  foot  of  local  benefit  in  any  other  sense  than  that  all  taxes  are 
BDpposed  to  be  based  upon  the  benefit  received  by  the  tax-payers. 
As  was  said  by  Mr.  Justice  Temple,  in  Lent  v.  TiUson,  72  Gal 
428;  14  Pac.  Rep'r,  71 :  "  The  main  practical  difference  between 
assessment  for  a  local  improvement  and  general  taxation  seems  to 
be  that  in  general  taxation  it  is  difficult  and  generally  impossible 
for  the  court  to  say  that  the  purpose  of  the  tax  is  not  a  public 
purpose,  or  that  no  benefit  will  result  to  the  tax-payer,  while  in 
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local  aseesements  it  is  more  often  easy  to  see  that  tbe  imprOTe- 
ment  will  not  be  a  special  benefit.  Still,  the  benefit  is  not  the 
Bonrce  of  the  power.  That  is  inherent  in  the  goveniment,  and 
is  only  limited  bv  express  or  implied  limitatioDB  fonnd  in  the 
constitQtion,  or  by  its  own  nature  and  parposet^  and  within  these 
limits  the  legislatnre  i^  the  sole  jndge  of  wh^i  and  to  what  extent 
the  power  shall  be  used ; "  and  again :  "  The  power  being  in 
the  legislatnre,  the  limitations  upon  it  mast  be  fonnd  in  the  con- 
stitution, either  in  express  provisions  or  by  implication,  and  Iben 
exists  tlie  same  preeamption  that  the  law  is  within  I^aladve 
power  that  applies  to  any  other  statute  ;  that  is,  the  law  will  not 
be  declared  nnconstitntional  nuless  it  plainly  appears  to  be  ea" 
Page  4S0,  73  Cal.,  and  page  SI,  14  Fac.  Gep'r.  Mr.  Cooleynvs, 
in  his  treatise  on  Taxation  (p.  622) :  "  The  power  to  detomioe 
when  a  spedal  assessment  shall  be  made,  and  on  what  basis  it 
shall  be  apportioned,  is  wisely  confided  to  the  legislature,  and 
could  not,  without  the  introduction  of  some  new  priaotple  in  rep- 
resentative government,  be  placed  elsewhere."  And,  in  Hagar 
V.  Board,  snpra,  the  court  said :  "  It  is  equally  clear  that  those 
cUusea  which  provide  that  taxation  shall  be  equal  and  oniform 
throoghuut  the  state,  and  which  proscribe  the  mode  of  aaaeesmeat 
and  the  persons  by  whom  it  shall  be  made,  and  that  all  property 
shall  be  taxed,  have  no  applioatiou  to  asseesments  levied  for  local 
improvements."  In  accordance  with  this  principle,  various  modes 
of  apportionment  for  the  expenses  of  local  improvements  have 
been  upheld.  We  have  already  seen  that  they  have  been  npheld 
when  made  in  accordance  with  the  value  of  the  property,  as  well 
as  when  made  in  proportion  to  the  frontage  of  the  lots.  The 
l^slatnro  has  also  itself  designated  the  district  which  will  be 
benefited  by  the  improvement,  as  was  done  in  the  Dnpoat 
Street  Improvement  (Stat.  1S75-76,  p.  433),  and  as  hag  beenpro- 
vided  in  the  general  act  for  street  improvements,  where  theootin 
frontage  of  the  block  is  the  district  upon  which  the  aasessoient  is 
to  be  made.  Diggins  v.  Brown,  76  Cal.  318;  18  Pac  Rep'r,3IS. 
Assessments  have  also  been  npheld  whon  made  hy  commissionen 
appointed  to  make  specific  assessments  upon  the  several  parcels 
of  land  (Bridge  Co.  v.  Eirkhani,64  Oal.  519 ;  2  Pao.  Kep'r,  409), 
or  when  made  according  to  the  area  of  tho  land  affected  by  the 
improvement.     Keese  v.  City  of  Denver,  10  Col.  1S3;  15  Pit 
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Rep'r,  825.  The  legislature  has  itself  leried  a  specific  tax  iipou 
each  acre  of  laad  within  a  district  created  by  itself  (Levee  Co., 
y.  Hardio,  ST  Mo.  495 ;  "Williams  v.  Oammack,  37  Miss.  209 ; 
Alcorn  7.  Hamer,  38  Miss.  652),  and  has  anthorized  snch  tax  to 
be  levied  by  tlie  district  (Wallace  v.  Sbelton,  11  La.  Ann.  498) ; 
and  has  authorized  a  fixed  uniform  rate  for  each  eewcr  upon  the 
estimated  cost  of  all  the  sewers  withia  the  district  Leominster  v. 
Conant,  139  Mass.  384  ;  2  N.  E.  Rep'r,  690. 

It  is  not  necessary  to  show  that  property  within  tlie  district 
may  be  actually  benefited  by  the  local  improvement,  and,  even  if 
it  positively  appear  that  no  benefit  is  received,  such  property  is 
not  thereby  exempted  from  bearing  its  portion  of  the  assessment, 
nor  is  the  act  nnconstitiitional  becaoso  it  provides  that  such  prop- 
erty shall  be  assessed.  Property  that  ia  exempt  from  taxation 
has  always  beeti  held  snbject  to  the  burdens  of  assessment  for 
local  improvements;  and  property  within  a  district  that  is  not 
susceptible  of  receiving  any  immediate  benefit  from  the  improve- 
ment is  nevertheleea  so  indirectly  benefited  thereby  that  it  must 
bear  a  portion  of  the  burden.  If  within  the  limits  of  a  levee 
digtrict  a  parcel  of  land  should  he  so  situated  as  not  to  require 
the  protection  uf  the  levee,  that  would  be  no  reason  for  excluding 
it  from  its  share  of  the  expense,  or,  if  within  the  limits  of  a  drain- 
age  district  there  should  chance  to  be  found  a  cliff,  that  would  be 
no  reason  for  exempting  it  from  assessment.  The  objection  that 
the  l^lislatore  has  uo  authority  to  confer  upon  the  supervisors  of 
a  county  the  right  to  create  a  corporation  whose  district  shall  em- 
brace a  portion  of  the  territory  of  another  county  does  not  arise 
in  the  present  case  It  is  not  contended  that  any  portion  of  the 
Madera  irrigation  district  lies  outside  of  the  county  of  Freeno. 

3.  One  of  the  objections  to  the  sufficiency  of  the  proceedings 
taken  by  the  supervisors  in  authorizing  a  vote  by  the  electors  for 
the  pnrpose  of  determining  whether  the  district  should  be  organ- 
ized ia  that  the  bond  which  accompanied  the  petition  was  so  de- 
fective as  to  deprive  the  board  of  jurisdiction  to  authorize  such 
election. 

If  it  be  conceded  that  the  presentation  to  the  board  of  a  bond 
with  the  petition  ia  a  jurisdictional  prerequisite  to  their  consideration 
of  the  petition,  we  do  not  think  that  such  element  of  jurisdiction 
Vii  wanting  in  the  present  ease.    The  bond  which  was  presented, 
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althongh  informal,  wae  Dot  invalid,  and  was  of  binding  obligation 
npon  those  who  had  signed  it.  In  such  a  case  the  doteroiiaatioii 
of  its  enfficiencj  b^  the  board  of  saperviBors  was  as  concloeive  as 
their  determination  respecting  the  pecnniarj  responsibility  of  its 
signers,  or  the  amonnt  for  which  the  bond  sliould  be  given. 

3.  Other  objections  to  the  constitutionality  of  the  act,  and  the 
sufficiency  of  the  proceedings  in  the  organization  of  the  district, 
have  been  presented  by  the  appellants,  bat  we  think  that  they  are 
covered  by  the  views  presented  in  the  foregoing  opinion.  We 
do  not  think  that  the  boandariee  of  the  district,  or  of  the  election 
precincts,  are  ao  imperfectly  described  as  to  prevent  the  snpervis- 
ore  from  acquiring  jurisdiction  for  authorizing  the  organization  of 
the  district.  The  proTidun  in  tiie  statute  that  the  petition  shall 
particularly  set  forth  and  describe  the  boundaries  does  not  mean  that 
they  shall  be  set  forth  and  described  with  more  particnlarity  thun 
would  be  necessary  in  an  act  of  the  legislature  creating  a  political 
district  or  a  municipal  corporation.  If  the  coarse  of  a  boundary 
is  given,  it  is  not  accessary  that  such  course  shall  have  been  act- 
ually surveyed  upon  the  ground  before  the  boundary  can  be  said 
to  be  particularly  described,  and  a  reference  to  an  official  map,  or 
to  a  land-mark  designated  npon  such  map,  is  as  definite  as  would 
be  a  reference  to  the  land-mark  itself.  We  cannot,  from  their  de- 
scription, say  that  the  boundaries  given  in  the  petition  are  so  in- 
definite that  the  district  cannot  be  definitely  located,  or  that  they 
fail  to  embrace  a  distinct  and  definiie  territory.  As  illustrations 
of  similar  descriptions  in  acts  of  the  legislature,  we  refer  to  the  act 
incorporating  the  city  of  Sacramento  (Stat.  1850,  p.  70),  and  the 
act  incorporating  the  city  and  county  of  San  Frtncisco  {Stat. 
1856,  p.  146);  also  the  act  setting  forth  the  bonndaricj  of  the 
county  of  San  Benito  (Stat.  1873-7*,  p.  95).  The  case  of  Crosby 
V.  Dowd,  61  Cal.  557,  referred  to  by  appellants,  was  expressly 
overruled  in  De  Sepnlveda  v.  Baugh,  74  Cal.  468  ;  16Pac.  Rcp'r, 
223.  The  boundaries  of  a  municipal  corporation  are  not  construed 
with  any  more  strictness  than  is  required  in  the  case  of  a  private 
grant.  This  subject  was  fully  considered  in  Irrigation  Dist.  v.  De 
Lappe,  supra. 

4.  By  the  act  of  March  16,  1889  (Stat.  1889,  p.  212),  un- 
der which  these  proceedings  were  instituted,  it  is  provided  in  sec- 
tion  5  that,   "  upon  the  hearing  of  such  special  proceedings,  the 
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coart  shall  h&ve  power  and  jarisdiction  to  examine  and  determine 
the  legality  sad  validity  of,  and  approve  and  confirm  each  and  all 
of,  the  proceedings  for  the  orgauization  of  aaid  district,  under  the 
provisions  of  said  act,  from  and  including  the  petition  for  the  or- 
ganization of  the  district,  and  all  other  proceedings  which  may 
affect  the  legality  or  validity  of  said  bonda,  and  the  order  for  the 
sale  and  the  sale  thereof."  It  is  also  provided  in  section  3  that 
"  the  petition  shall  state  the  facts  showing  the  proceedings  had  for 
the  issue  and  sale  of  s^d  bonds,  and  shall  state  generally  that  the 
irrigation  district  was  dnly  organized,  and  that  the  first  board  of 
directors  waa  duly  elected,  but  the  petition  need  not  state  the 
facts  showing  such  organization,  or  the  election  of  said  first  board 
of  directors."  Section  4  of  the  act  provides :  "  The  proviaioos  of 
the  Code  of  Civil  Procedare  respecting  the  answer  to  a  verified 
complaint  shall  be  applicable  to  an  answer  to  said  petition.  *  * 
*  The  rales  of  pleading  and  practice  provided  by  the  Code  of 
Civil  Procedure,  which  are  not  inconsistent  with  the  provisionsof 
this  act,  are  applicable  to  the  special  proceeding  herein  provided 
for."  The  petition  in  the  present  case  states  "  that  said  Madera 
irrigatioQ  district  was  duly  ot^nized  nnder  the  laws  of  the  state 
of  California,  and  especially  nnder  the  provisions  "  of  the  act  of 
March  7,  1887.  The  answers  deny  this  allegation,  and  deny 
specifically  that  any  of  the  steps  required  by  the  statute  for  the 
organization  of  the  district  were  taken  in  reference  thereto.  In 
order  that  the  court  might  determine  the  legality  and  validity  of 
the  proceedings,  it  was  required  by  the  act  in  question  to  "  exam- 
ine" them.  The  act  provides  that  it  "shall  have  power  and 
jurisdiction  to  examine  and  determine  the  legality  and  validity  of, 
and  approve  and  confirm,  each  and  all  of  the  proceedings  for  the 
organization  of  said  district ; "  and,  nnless  it  shall  "  examine  '* 
the  proceedings,  it  would  not  have  the  power  to  "  determine " 
their  lenity  and  validity.  One  step  in  the  proceedings,  and  that 
which  was  the  foundation  of  all  others,  and  without  which  the 
whole  saperstmcture  of  the  corporation  and  its  acta,  calminating 
in  the  bonds  soaght  to  be  validated,  would  have  fallen,  was  that  a 
petition  should  have  been  presented  to  the  board  of  sapervisors, 
signed  by  fifty  or  a  majority  of  freeholders  owning  lands  within 
the  boundaries  of  the  proposed  district.  It  was  necessary,  there- 
fore, for  the  petitioners  herein  to  make  proof  to  the  court  that 
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such  a  petition  had  been  preeented  to  the  board  of  supervisors. 
Instead,  however,  of  making  each  proof,  they  introdaced  in  evi- 
dence the  record  of  the  proceedings  of  the  board  of  anper- 
visora,  which  contained  recitals  that  a  petition  had  been  presented 
to  eaid  board,  and  that,  before  hearing  said  petition,  evidence  to 
the  satiefaction  of  the  board  was  adduced  by  petitiooere  upon  the 
qneetiou  whether  or  not  there  were  fifty  petitioners  whoee  genuine 
BignatureB  appeared  affixed  to  said  petition,  who  were  honajidt 
freeliolders  of  lands  within  the  proposed  boundaries  of  said  pro- 
posed irrigation  diBtrict ;  whereupon  the  board,  having  annonnced 
that  they  are  satisfied  that  there  were  fifty  such  freeholders,  whose 
signatures  appeared  affixed  to  said  petition, 'proceeded  to  hear  said 
petition.  The  defendants  objected  to  the  introduction  of  this  evi- 
dence upon  the  ground  that  no  foundation  bad  been  laid  therefor, 
and  tb&t  it  was  irrelevant,  immaterial  and  incompetent  to  estab- 
lish any  issue  before  the  oonrt.  The  objections  were  overruled, 
and  an  exception  taken  by  the  defendants.  The  petitioners  then 
offered  in  evidence  a  document  purporting  to  be  a  petition,  with 
the  signatures  of  upward  of  fifty  names  attached  thereto.  To  the 
introdncCion  of  this  docnment  the  defendants  objected,  apon  the 
.gronnd  that  its  execntiou  had  not  been  shown,  and  that  there  was 
no  evidence  that  the  parties  whose  names  appeared  attached  thereto 
were  freeholders  owning  lands  within  the  district.  The  court 
overruled  the  objectioti,  to  which  the  defendants  excepted.  In 
these  rulings  the  court  erred.  There  was  no  proof  that  the  peti- 
tion had  been  signed  by  either  of  the  persons  whose  names  were 
attached  thereto,  or  that  either  of  said  persons  was  a  freeholder, 
owning  lands  within  the  boundaries  designated  in  the  petition. 
Whether  a  petition  had  been  presented  to  the  board  of  supervisors 
of  such  a  character  as  to  give  to  that  board  jnrisdiction  to  act  in 
accordance  with  the  provisions  of  the  law  in  question  was  an  isaae 
before  the  court,  to  be  detejmined  by  competent  evidence.  A 
declaration  by  the  board  of  supervisors  that  such  a  petition  bad 
been  presented,  even  though  sach  declaration  was  spread  upon 
their  records,  was  not  competent  evidence  in  this  proceeding,  as 
it  was  only  hearsay.  No  board  or  tribunal  can  obtain  jnrisdiction 
by  its  own  recital  that  it  has  jarisdicHon.  It  may  be  held  that, 
when  the  question  of  such  jnrisdiction  arises  in  some  collateral 
proceeding,  the  act  of  the  board  in  recc^ition  of  the  sufficiency 
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of  tlie  pelitioD  would  be  preBumptWe  of  such  Bofficieuoy,  yet, 
when  the  very  iB^ue  to  be  determiDed  by  the  coort  is  whether  the 
petition  was  enfficient  to  give  jariadiction,  Bach  issue  mnst  bo  es- 
tablished by  evidenm  as  competent  as  that  which  is  required  to 
estsblieh  an  iseae  in  any  other  proceeding.  Id  the  absence  of  any 
statutory  declaration  reepectiag  the  character  of  the  proof  by  which 
any  fact  may  be  established  ia  a  court  of  justice,  it  must  be  es- 
tahliBbed  in  accordance  with  the  commoD-law  rules  of  evidence. 
It  is  sometimes  provided  by  statute  that  in  proceedings  of  this 
nature  the  act  of  the  board  of  supervisors  shall  \m  prima  facU 
evidence  of  the  regularity  of  all  proceedinge  prior  to  the  making 
of  the  order,  as  was  the  case  in  Damp  v.  Town  of  Dane,  29  Wis. 
42A,  and  also  in  Re  Kiernao,  62  K.  Y.  459.  The  effect  of  such 
provision  is  to  throw  the  burden  of  proof  upon  those  who  woold 
challenge  the  sufficiency  of  the  petition.  luall  cases  it  is  essential 
that  there  be  proof  of  a  sufficient  petition,  inasmuch  as  without  it 
the  board  conld  acquire  no  jurisdiction  to  act,  and  its  proceedinge 
would  be  absolutely  void.  In  tlie  absence  of  such  statutory  pro- 
vision, however,  the  burden  of  proving  any  affirmative  allegation 
is  upon  him  who  makes  it  (Code  Civil  Proc,  §  1869),  and  it  must 
be  establisiied  under  the  ordinary  rules  of  evidence.  The  statute 
iu  the  present  case  ia  silent  with  reference  to  the  effect  ae  evidence , 
of  the  action  of  the  board  of  supervisors  upon  the  petition.  We 
are  not  aware  of  any  statute  which  gives  to  their  action  any  effect 
as  evidence,  or  which  makes  their  records  evidence  of  any  fact 
other  than  the  corporate  act  thereiu  recorded.  Their  records  can 
be  competent  evidence  of  only  snch  matters  as  they  are  by  statute 
anthorized  to  make  matters  of  record.  Tbe  statute  herein  does 
not  authorize  the  board  of  supervisors  to  enter  upon  their  records 
the  facts  which  give  them  jurisdiction  to  hear  the  petition,  or  any 
evidence  of  such  facts,  and  tlm  entry  in  their  record  of  such  facts, 
or  of  snch  evidence,  does  not  give  thereto  any  official  sanction  or 
right  of  recognition  more  than  any  other  memorandum  that  may 
have  been  made  by  their  clerk.  In  People  v.  Hagar,  49  CaL  232, 
when  the  question  arose  in  a  collateral  proceeding,  and  it  was  con- 
tended that  the  certificate  by  the  commissionerB  of  a  compliance 
by  them  with  the  requirements  of  the  statute  was  evidence  thereof, 
tbe  court  held  otherwise,  saying:  "  Whatever  may  have  been  the 
rule,  if  the  statnte  had  required  tbe  commisdouere  to  state  iu  their 
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certificate  to  the  assessnieiit-Toll  that  they  bad  jointly  viewed  and 
assessed  the  laDd,  it  is  clear  that  the  certificate  can  have  do  such 
conclusive  effect,  unless  it  was  incumbent  on  the  coinmissioneis 
to  certify  that  they  acted  jointly  in  viewinj^  and  assessing  the  laad. 
But,  as  the  statute  does  not  require  them  to  state  that  fact  in  the 
«  certificate,  their  having  voUiutarily  done  so  was  a  superfluous  act, 
and,  instead  of  being  conclnsive  of  the  fact  that  they  acted  jointly, 
was  not  even  ^ima  facie  evidence  of  it." 

It  was  held  in  Dean  v.  Davis,  51  Cal.  4:06,  that  in  a  collateral 
proceeding  the  r^ularity  of  the  proceedings  under  which  thedia- 
trict  bad  been  organized  coald  not  be  questioned,  ander  the  role 
that,  being  a  defaeto  corporation,  only  the  state  conld  take  ad- 
vantage of  any  irregularity  in  its  oiganization.  In  Lent  v.  TiUson, 
72  Cal.  422 ;  14  Pac.  Eep'r,  71,  ttie  court,  however,  qnestioned 
the  power  of  the  county  court  in  that  case  to  pass  upon  the  ques- 
tions upon  which  its  jurisdictioa  depended,  eo  as  to  conclnde  an 
inquiry,  even  upon  a  collateral  attack ;  and  in  Kahn  v.  Supervis- 
ors, 70  CaL  400 ;  21  Pac.  Rep'r,  849,  the  court  said :  "  Nor  shonid 
this  jurisdiction  be  held  to  attach,  whatever  court  may  have  mled 
that  the  petition  was  signed  by  a  majority,  when  in  fact  it  vas 
signed  only  by  s  minority,  of  the  owners  designated  by  the 
statute."  The  cases  cited  on  behalf  of  the  respondent  in  support 
of  the  action  of  the  conrt  below  are  all  cases  in  which  the  qncstion 
was  presented  in  a  collateral  proceeding.  In  Humboldt  Co.  v. 
Dinsmore,  75  Cal.  604  ;  17  Pac  Rep'r,  710,  it  was  admitted  till 
the  persons  who  signed  the  petition  were  freeholders.  After 
jurisdiction  had  once  been  obtained,  other  proceedings  suhsequeDt 
thereto  are  movements  within  the  jurisdiction,  and  can  be  ques- 
tioned only  by  direct  attack;  but  the  fact  of  jurisdiction  most  be 
affirmatively  shown  whenever  that  ie  the  issue  to  be  determiued.  It 
IB  tinnecesaary,  however,  in  the  present  case,  todetermioe  wlist 
would  be  the  rule  if  the  question  should  arise  in  a  proceeding 
where  the  jarisdictiou  would  be  collaterally  attacked.  The  ques- 
tion does  not  arise  collaterally  here.  The  oorporatioa  has  itself 
come  into  conrt  and  challenged  an  examination  into  the  regalarity 
<if  its  organization,  and  asks  the  conrt  to  examine  "  each  and  all  of 
tlie  proceedings  for  the  organization  of  said  district"  Upon  such 
a  proceeding  it  becomes  as  necessary  for  it  to  eetablish  snch  regn- 
larity,  and  to  give  evidence  of  each  step  therein,  as  fully  as  if  its 
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arte  were  nnder  inveetigation  upon  a  writ  of  review,  or  ae  if  the 
etate  were  by  quo  tBarranto  questioning  its  right  to  exercise  the 
franchise  of  a  corporation.  In  sncb  a  case  it  is  incumbetit  opon 
it  to  make  proof  of  every  step  required  by  statute  for  assaniing 
corporate  powers.  High  Extr.  fiem.  712,  716 ;  Larke  t.  Craw- 
ford, 28  Mich.  88.  Upon  certiorari,  thongb  the  inferior  tribunal 
is  required  to  certify  only  matters  of  record,  yet,  if  the  jnrisdic- 
tloDil  facte  do  not  appear  of  record,  it  must  certify  "not  only  what 
IB  technically  denominated  the  record,  but  sncb  facts,  or  the  evidence 
of  them,  as  may  be  necessary  to  determine  whatever  qnestion,  as 
to  the  jurisdiction  of  tlie  tribnna],  may  be  involved."  Blair  v. 
Hamilton,  33  Cat  52;  Whitney  v.  Board,  UCal.  479;  Lowe  v. 
.Alexander,  IS  Cal.  300.  The  object  of  the  act  in  qnestion.  as 
was  said  in  Board  v.  Tregea,  88  Cal.  334;  26  Pac.  Rep'r,  237,  is 
for  the  purpose  of  affording  to  investors  in  the  bonds  the  security 
of  a  judicial  determination  of  their  validity,  and,  in  order  that 
ibis  may  have  the  effect  intended  by  the  legidUtnre,  it  is  not  suffi- 
cient for  the  court  to  perform  the  mere  perfunctory  office  of  re- 
conling  the  determination  of  the  board  of  supervisors  that  its 
proceedings  in  the  organization  of  the  district  were  regular.  The 
conrt  is  not  a  Hi  do  Juatioe  for  the  mere  purpose  of  entering  of 
record  the  rescripts  of  the  board  of  supervisors,  and  giving  to  them 
the  dignity  of  its  own  judgment  When  the  defendants  contro- 
verted the  allegations  of  the  petition  that  the  irrigation  district 
was  duly  oi^nized,  it  became  necessary  for  the  petitioners  to 
establish  at  the  trial  the  facta  showing  that  it  had  been  duly 
organized. 

Section  456,  Code  Civil  Procedure,  provides :  "  In  pleading  a 
judgment  or  other  determination  of  a  conrt,  officer  or  board  it  is 
not  necessary  to  state  the  facts  conferring  jurisdiction,  bnt  such 
jodgment  or  determination  may  be  stated  to  have  been  duly  given 
or  made.  If  sach  allegation  be  controverted,  the  party  pleading 
must  establish  on  the  trial  the  facts  conferring  jurisdiction."  The 
provision  in  the  act  in  question  that  the  rules  of  pleading  and 
practice  provided  by  the  Code  of  Civil  Procedure  should  be  ap- 
plicable to  this  proceeding  made  it  incumbent  upon  the  petitioner 
to  establish  the  doe  organization  of  tho  district  by  evidence  com- 
petent therefor.  We  are  not  aware  of  any  decision  id  this  state 
in  which  it  has  been   held  that   the  decision  of  an  inferior  board 
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npoD  the  question  of  its  ow  jnriBdiction  was  conclasive  ob  a  ool- 
lateral  attack,  or  eren  jti-imajaeie  evidence  of  the  fact  in  a  direct 
proceeding.  In  Litchfield  v.  Vernon,  41  N.  Y.  123,  the  legisla- 
ture had  authorized  a  local  improvement  to  be  made  "  upon  appli- 
cation of  a  majority  of  the  owners  of  land  in  the  district  proposed 
to  be  assessed,"  and  the  snfGciency  of  an  assessment  therefor  was 
afterward  contested  in  thecourts.  Upon  thehearingin  the  court 
of  appeals,  the  conrt  used  the  following  language :  "  This  brings 
ns  to  the  only  remaining  question  in  the  case,  and  that  is  whether 
there  was  any  competent  evidence  authorizing  a  finding  that  a 
majority  of  the  owners  of  land  within  the  territory  made  subject 
to  assessment  made  application  to  the  common  council,  requesting 
them  to  make  application  to  the  supreme  court  for  the  appoint- 
ment of  tiiree  commissioners,  as  provided  by  the  first  section  of 
tlie  act  of  1859.  The  act  itself  is  wholly  silent  as  to  how  this 
essential  fact  shall  he  proved.  The  right  of  the  common  council 
to  apply  for  the  appointment  of  the  commisaoners  lies  at  the 
foundation  of  the  whole  proceeding.  Unless  tins  right  existed, 
all  the  proceedings  in  appointing  the  commissioners,  and  subse- 
quent thereto,  are  void.  This  right  depends  upon  the  question 
whether  a  majority  of  the  land-owners  petitioned  the  common 
conncit  to  proceed  under  the  act.  In  the  absence  of  such  petition 
the  con^mon  council  had  no  authority  in  the  premises,  and  nothing 
conld  be  done  under  the  act.  The  act  does  not  provide  for  the 
determination  of  this  fact  by  the  common  council,  nor  by  the 
special  term  npon  the  presentation  of  the  petition  for  the  appoint- 
ment of  the  commissioners.  The  act  being  silent  as  to  what 
shonid  be  deemed  proof  of  the  fact  that  a  majority  of  the  land* 
owners  petitioned  the  common  council,  the  plaintiff  was  bound  to 
prove  such  fact  by  competent,  common-law  evidence.  This  could 
be  done  by  proof  showing  who  were  the  owners  of  the  land  at  the 
time  of  the  passage  of  the  act,  and  that  a  majority  of  su'.b  persons 
petitioned  the  cominon  council,  as  required  by  the  first  section 
of  the  act.  Neither  the  applicntion  of  the  council  to  the 
conrt,  nor  the  affidavit  of  the  mayor  accompanying  such  applica- 
tion, was  evidence  of  this  fact  against  the  defendant.  Sharp  v. 
Speir,  4  Hill,  76.  There  was  no  competent  evidence  of  this  fact 
given  npon  the  trial,  and  the  exception  to  the  finding  of  this  fact 
by  the  judge  was  well  taken,"     In  Thorn  v.  Commissioners,  130 
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til.  594 ;  33  N.  E.  Bep'r,  520,  the  same  qaestion  iras  presented. 
The  8tatate8  of  Illinois  provided  that  the  board  of  park  commis- 
sioners might  take  jurisdiction  over  certain  streets,  apon  first  ob- 
taioing  the  consent,  in  writing,  of  the  owners  of  a  majorl^  of  the 
frontage  of  the  lots  and  lands  abutting  thereon ;  and  also  pro< 
Tided  for  a  confirmation  of  any  assessment  made  therefor  hj  the 
circnit  conrt,  upon  the  application  of  the  commissioners,  after 
notice  therefor  to  the  lot-owners.  At  the  hearing  of  the  applica- 
tion for  confirmation  of  the  assessment-roll,  returned  by  the  cx>m- 
misaioners  in  the  above  case,  tlie  commiseioners  offered  a  paper, 
purporting  to  be  the  petition  and  consent  of  the  abatting  lot- 
owners,  and  showed  that  snch  paper  came  from  the  files  kept  by 
the  board  of  oommissionerB,  and  was  the  written  consent  acted 
npon  by  the  board  in  taking  the  streets  for  the  pnrpose  contem- 
plated. The  court  below,  npon  the  objection  to  the  competeney 
of  this  evidence,  held  that  this  document  made  a  prijna  /aeU 
case  for  the  commissioners,  and  cast  the  bnrdrai  upon  the  objectors 
to  show  that  it  was  not  the  written  consent  of  the  property-own- 
ers, as  it  purported  to  be.  Upon  appeal,  however,  the  supreme 
conrt  reversed  the  action  of  the  court  below,  saying :  "  We  can- 
not concur  in  the  holding  of  the  trial  court.  As  we  have  seen, 
the  burden  was  on  the  park  commissioners  to  show  affirmatively 
the  jurisdictional  fact  of  consent  by  tho  owners  of  the  required 
amount  of  frontage.  The  evidence  in  ree^pect  thraeto  was,  we 
think,  wholly  insufficient.  Waiving  the  matter  of  province 
ownership  by  the  persons  purporting  to  sign  the  paper  admitted 
in  evidence,  it  is  not  shown  that  a  sufficient  number  of  such  per- 
sons signed  the  consent  to  constitute  consent  by  the  owners  of  a 
majority  of  the  abntting  property.  The  only  person  introduced 
who  testified  generally  to  the  execution  of  the  writing  testifies 
that  he  procured  the  signatures  of  most  of  the  signers,  but  not 
all,  and  he  does  not  testify,  except  in  a  few  instances,  either  as  to 
those  lie  did  or  did  not  procure.  The  writing  here  offered  is  not 
signed  by  the  objectord,  and  we  are  aware  of  no  rule  by  which  it 
was  admissible  in  evidence  against  them,  withont  proof  of  its  ex- 
ecution, nor  is  the  consent  at  all  aided  by  the  fact  that  the  park 
commissioners  acted  upon  the  |>aper  introdneed  in  evidence. 
While  the  park  commissioners  must,  in  the  first  instance,  pass 
npon  the  fact  of  consent  by  the  owners  of  abutting  property,  and 
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determine  for  themselves  whether  those  owning  a  majority  of  the 
frontage  of  the  property  had  consented  to  their  appropriation  of 
the  street  for  the  purposes  contemplated  by  tlie  act,  SDch  determi- 
natiuQ  can  have  no  effect,  when  their  jurisdiction  is  challenged 
in  endeavoring  to  carry  oat  the  ponvere  conferred  by  the  statute. 
The  power  conferred  apoD  the  park  board  affects  and  impairs 
the  right  of  the  citizen,  and  may  incumber  hie  property  without 
his  consent,  and  may  arbitrarily  impose  onerous  burdens  for  which 
there  is  no  relief  or  redress.  The  legislature  has  interposed  the 
safeguard  of  rec[niring  the  cousent  of  the  owners  of  more  than 
'  one-half  of  the  property  to  bo  affected,  upon  the  presumption,  no 
doubt,  that  what  will  be  of  benefit  to  the  greater  portion  will 
not  andnly  prejodico  the  lesser  part ;  and,  when  the  commission- 
ers soQght  confirmation  of  their  assessment  upon  appellant's  prop- 
erty, nnder  the  power  conferred  by  the  statute,  it  was  iiicum- 
beut  upon  them  to  show  compliance  with  the  law  by  which  alone 
they  obtained  jurisdiction  to  impose  the  burden.  This  they  have 
not  done."    See,  also,  Pittsbui^  v.  Walter,  69  Penn.  St.  365. 

5.  The  order  for  the  issuance  of  the  bonds  is  that  $850,000  be 
issued,  and  that  the  said  bonds  shall  be  payable  in  installments,  as 
follows:  "  At  the  expiration  of  eleven  years,  not  less  than  five 
per  cent  of  said  bonds ;  at  the  expiration  of  twelve  years,  not  less 
than  six  per  cent  of  said  bonds,"  etc.  Section  15  of  the  statute 
provides ;  "  Said  bonds  shall  be  payable  in  gold  coin  of  the  United 
States,  in  installments,  as  follows,  to-wit :  At  the  expiration  of 
eleven  years,  not  less  than  five  per  cent  of  said  bonds ;  at  the  ex- 
piration of  twelve  years,  not  less  than  six  per  cent,"  etc.  In  Ir- 
rigation Dist.  V.  De  Lappe,  79  Cal.  351 ;  21  Pac.  Rep'r,  825,  the 
form  of  the  bond  in  connection  with  this  provision  of  the  statute 
was  discussed.  It  was  there  held  that  the  bonds  to  be  issued 
should  be  in  such  form  that  each  bond  would  be  payable  in  in- 
Btallmcnts  of  such  percentage  in  each  year  as  is  designated  in  the 
statute,  and  that  an  order  making  that  percentage  of  the  entire 
issue  of  the  bonds  payable  in  the  designated  years  would  not  be 
a  compliance  with  the  statute.  In  the  present  case,  if  five  per 
cent  of  the  $850,000  should  be  payable  at  the  expiration  of  eleven 
years,  and  the  board  of  directors  should  not  sell  or  dispose  of  more 
than  that  percentage  of  the  entire  issue  of  bonds,  it  would  make 
the  entire  amount  of  outstanding  bonds  payable  at  the  expiration 
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of  eleven  years ;  whereas,  the  board  of  directors,  under  eection 
22  of  the  act  in  qneetion,  are  authorized,  at  the  expiration  of  ten 
yeare  after  the  ieening  of  aaid  bonds,  to  levj  an  aBSeeament  for 
only  five  per  cent  of  the  principal  of  the  whole  amonnt  of  bonds 
then  ootstanding  This  provieion  in  the  order  does  not,  how- 
ever, affect  the  substance  of  the  order  for  the  issuance  of  the 
bonds,  but  merely  the  form  in  which  the  bonds  are  to  be  issued, 
and  does  not  itself  invalidate  the  proceedinge  had  b;  the  district 
for  the  issuance  of  the  bonds.  The  district  voted  for  the  issuance 
of  bonds  to  the  amount  of  $850,000,  to  he  issned  in  accordance 
with  the  provisions  of  the  statnte.  The  manner  in  which  those 
bonds  were  to  be  issued  is  prescribed  by  the  statnte,  and  can  be 
followed  by  the  board  whenever  their  issuance  becomes  necessary. 
The  court,  however,  instead  of  approving  and  confirming  this 
order,  should  have  limited  its  order  uf  confirmation  to  that  por* 
tion  thereof  which  designated  the  amount  of  the  bonds  to  be 
issned,  leaving  to  the  board  itself  the  duty  of  preparing  the  bonds 
in  the  form  required  by  the  statnte. 

6.  In  its  decree  the  court,  after  determining  the  legality  and 
validity  of  the  proceedings,  added  thereto  the  following :  "  And 
it  is  farther  ordered,  adjudged  and  decreed  that  all  persons,  and 
each  and  every  person  interested  in  the  organization  of  said 
irrif^tion  district,  save  and  except  the  appellants  herein,  be  for- 
ever debarred  and  precluded  from  disputing,  denying  or  dis- 
claiming any  fact  or  facts  relating  to  the  organization  of  the  said 
district,  or  providing  for  and  authorizing  the  issue  and  sale  of  the 
bonds  of  said  district,  which  might  by  them  have  been  denied, 
questioned  or  disputed  in  this  proceeding."  This  portion  of  its 
judgment  was  unauthorized.  The  statute  does  not  confer  npon 
the  court  any  power  or  jurisdiction  to  do  more  than  "  examine 
and  determine  the  I^ality  and  validity  of,  and  approve  and  con- 
firm," the  proceedings  had  under  said  act.  What  the  effect  of  its 
determination  and  judgment  may  be  is  to  be  determined  by  tlie 
court  in  which  it  shall  at  any  time  hereafter  be  offered  in  evi- 
dence. The  statnte  makes  no  provision  for  including  therein  an 
injunction  against  those  who  may  not  have  seen  fit  to  question 
its  action  in  this  proceeding,  and  against  whom  there  has  been 
no  service,  except  by  the  publication  of  the  notice  directed  by  the 
conrt.     If  by  virtue  of  such  inaction  on  their  part  they  should 
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be  hereafter  prectaded  or  estopped  from  qneationii^  the  snffi- 
ciencj  of  the  action  of  the  court  in  this  proceeding,  that  qneotion 
must  be  determined  by  the  conrt  iu  which  any  attempt  maj  be 
made  to  avoid  the  effect  of  the  jndgment  hereiD.  For  the  error 
committed  by  the  court  in  admittiag  evidence  aa  hereinbefore 
stated  the  judgment  ia  reversed. 

We  concur:  McFarland,  J.;  Garoutte,  J.;  Sharpetoin,  J.; 
PatereoD,  J. ;  De  Haven,  J. 

Beitit,  C  J.  Until  the  fi^ng  of  the  aapplemental  briefs  in 
this  caae  I  had  anpposed  that  the  constitntiotialitj  of  the  statute 
commonly  known  as  the  "  Wright  act "  had  been  definitely  set- 
tled by  the  decision  of  this  coort  in  the  case  of  Irrigation  Dist 
V.  Williams,  T6  Cal.  360  ;  18  Pac.  Rep'r,  379,  in  wliich  I  was 
one  of  the  counsel,  employed  to  defend  the  validity  of  the  act. 
I,  therefore,  aat  at  the  hearing  of  this  case  with  the  expectation  of 
participating  in  ite  deciaion,  bat  on  becoming  aware  of  the  fact 
that  the  constitutionality  of  the  law  was  again  aerionaly  drawn 
in  question  apon  all  the  grounds  formerly  taken,  and  upon  several 
othere,  I  concluded  that,  although  I  might  not  be  disqualified  in 
a  strict  sense  in  this  particniar  case,  I  could  not  with  perfect 
propriety  take  part  in  deciding  it,  and  for  that  reason  express 
no  opinion. 

fimlaant  domain— pnbUo  OM— IrrlgRUoB.— That  providing  for  a  ayattm 
of  Inig&iloniaK  pobUc  purpose  (or  vbleb  private  propertj  maj  be  ooDdemoed, 
under  Ibe  anthorlt;  of  the  IsgiBlature,  ia  held  Id  Odi?  v.  Ooodirln,  4  Am. 
R.   R.  ft  Corp.   Rep.  Bl,  wbere  the  qneBtion  of  pablic  nie  is  elaborately 


GlLLtHGHAM  V.  OhIO  RrPEE  R.  Co. 
(Buprems  Oourt  o(  AppeaU  of  Wnt  Virginia,  Deo.  U.  tan.) 

1.  Railroad  comfasirb  aa  common  CARRiaaB  or  PASSEHaERS.  A  oommon 
carrier  of  paaaenKera  la  one  who  andertakea  for  hire  to  carry  all  peraona  In- 
differently who  may  apply  for  pawage,  to  long  aa  diere  Is  room,  and  there  Is 
no  laftal  eionae  for  refusing. 

3.  Ohe  siding  in  car  PssauMSD  to  bb  a  FABSKnaBR.    Every  one  riding  la 
a  railroad  car  ia   preenmed  primn  facie  to  bn   there  lantally,  aa  a  p 
having  paid,  or  being  liable  when  called  on  to  pay,  his  fare. 
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8.  Drrr  or  coxfant  to  m  PAseENOREe  oxneh&llt.  It  It  the  dutj  o(  tho 
carrier  to  treat  (he  paasenger  properlj,  and  emrry  him  ufelj,  to  protect  the 
paaeenger  eg&inat  »aj  iaiaij  Irom  the  negllgenoe  or  nlltfut  miscondact  of  Ita 
servuita  while  performing  the  eoDtraoI,  uid  ol  hie  lellow  puMogera  end 
■trugere,  eo  fer  m  prKtinble. 

i.  The  eommoD  carrier  o(  paaieDgere  la  DOt  en  [oaarer  of  their  eefetf  or  of 
their  proper  treetment.-bDt  ia  liable  tor  their  in^nry  or  improper  treatm^ot, 
dae  to  the  negligence  or  willful  mlaoondact  of  its  eerTanta  while  engaged  la 
eseenting  the  contracL 

5.  LiAHn.m  FOR  VMAK  ikpriboniumt  of  FAUBiiasB  cacbbd  bt  comdhctok. 
The  common  carrier  of  paaaengen  Ib  liable  for  the  false  Impriaaoment  of  ft 
paBBenger,  made  or  caused  to  be  made  by  ite  condactor  In  charge  of  the  train, 
daring  hie  execution  of  the  carrier'a  ooatiact  to  treat  properly  and  coDTej 
■afely. 

6.  Effbct  of  statutb  UAKina  ooin>DCTORa  combkbtatoos  of  ths  fbacb. 
Section  81,  chapter  145,  of  the  Code,  which  enaota,  among  other  things,  that 
"  the  coednctor  of  erery  train  of  railroad  care  shall  have  all  the  powurs  of  a 
conservauir  of  the  peace  while  In  charge  of  the  train,"  does  not  relieve  the 
carrier  of  paeaengars  from  eucb  liability. 

ERROR  to  circuit  coart,  (Jftbell  ooanty.  Action  of  treepats  on 
the  case  by  Elmer  Gillinghani  against  ttie  Ohio  River  Rail- 
road Companjr.  Verdict  and  jadgmeat  for  plaiutiS.  Defend- 
ant brings  error.     Afiirmed, 

Z.  T.  YvMon  for  pUintiS  in  error.  0%fmn  <&  JUichie  for  de- 
fendant in  error. 

Holt,  J.  This  was  an  action  of  trespass  on  the  case,  bronght  on 
the  15th  day  of  October,  18S9,  in  the  circnitconrt  of  Cabell  county, 
hy  Elmer  Gillingham  against  the  Ohio  River  Railroad  Company 
averring,  in  eubstance,  that  at  the  station  in  the  town  of  Hunt- 
ington he  was  on  defendant's  passenger  train,  with  the  proper 
ticket  for  Ben  LomODd,a  station  on  defendant's  line,  and  that  de- 
fendant, throngh  its  agent,  the  conductor,  nnlawfally,  falselj, 
maliciously  and  withont  reasonably  probable  cause,  cansed  plain- 
tiff to  t>e  arreted,  handcuffed,  and  led  and  driven,  in  the  day-time, 
throngh  the  principal  street  of  Hnntington,  a  long  distance,  to 
the  office  of  8  justice,  on  an  nnfonnded  charge,  before  whom  he 
was  tried  on  the  merits,  found  innocent  and  discharged  ;  all  of 
which  was  done  by  defendant  to  plaintifTs  great  mental  anguish, 
humiliation  and  distress,  lose  of  time,  inconvenience  and  expense, 
to  bis  damage,  etc.    Defendant  appeared,  and  demurred  to  tlic 
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amended  declaration,  and  the  court  overruled  the  demnrrer,  and 
thereupon  defendant  pleaded  not  gnilty.  The  cause  was  tried  by 
a  jury.  The  jnry  brought  in  a  verdict  for  $  1,000  damages.  Do- 
fendant  moved  the  coart  to  sf^t  the  same  aside,  and  award  a  neir 
trial,  and  made  various  other  motions,  all  which  the  court  over- 
ruled, and  rendered  judgment,  and  defendant  brings  it  here  on 
writ  of  error. 

On  behalf  of  plaintiff  four  witnesses  were  examined — himself, 
the  ofScer  who  made  the  arrest  and  W.  A.Thomley  and  William 
Bell,  who  were  present  at  the  arrest  and  during  the  transactioas 
which  led  to  it.  On  behalf  of  defendant  one  witness  was  exam- 
ined, viz.:  the  conductor  of  the  passenger  train,  who  caused  the 
arrest  to  be  made.  The  record  sets  ont  in  full  the  evidence,  not 
the  facts  proved-  As  to  a  largo  part  of  it,  however,  there  is  no 
substantial  conflict,  so  that  it  can  be  safely  said,  for  the  present 
purpose,  that  the  facts  are  as  follows :  The  plaintiff,  twenty-four 
years  old,  was  a  farmer,  living  in  Ohio,  nine  miles  from  G-allipo- 
tis,  but  for  a  short  time  preceding  September  17,  1889,  had  been 
working  for  Thomley,  at  a  saw-mill,  in  Cabell  county,  W.  Ya. 
On  that  day  he  came  into  Hnntington,  bought  a  railway  ticket 
from  defendant  for  Greenbottom  depot.  He  had  an  uncle  living 
in  Huntington,  and  before  starting  received  a  letter  from  home, 
stating  that  his  motlier  was  sick.  Thereupon  decided  to  go  on  np 
to  Ben  Lomond  station,  and  bought  from  defendant  a  ticket  for 
that  place.  He  then  went  back  to  the  depot,  some  forty  minutes 
before  the  schedule  time  for  his  train  to  start,  Tbornley  being 
with  him.  The  train  was  standing  on  the  side  track,  about  tbirty- 
flve  yards  above  the  depot.  It  was  raining  very  hard,  and  they 
walked  across  tho  track,  and  got  on  the  coach ;  but  finding  it 
locked,  they  stood  on  the  platform  until  it  was  unlocked,  when 
they  went  in  and  sat  down  in  the  smoking-car,  as  Thomley  was 
smoking.  The  conductor  and  brakeman  were  on  the  train  when 
plaintiff  got  on.  When  Oillingbam,  the  plaintiff,  and  Thomley 
got  on  the  platform,  they  were  followed  on  to  it  by  one  Coffer,  a 
younjr  man,  very  perceptibly  intoxicated  at  the  time.  Plaintiff 
was  entirely  sober,  not  having  drank  any  thing  intoxicating  that 
day,  being  orderly  and  well-behaved  as  well  as  sober,  making  no 
disturbance  of  any  kind  during  the  whole  transaction.  But  Coffer 
commenced  kicking  or  pounding  on  the  door,   when  the  con- 
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duetor  weat  to  the  door,  saw  Coffer  atanding  at  the  far  side. 
Coffer  looked  aod  acted  as  if  very  drunk.  Thereapon  the  con- 
ductor pnt  hie  hand  od  Coffer's  shoulder,  and  said :  "  Tonug 
man,  yoQ  ought  not  to  go  on  the  uars  this  way.  You  might  get 
hurt  or  killed,  and  then  I  would  be  responsible  for  it,"  Coffer 
then  put  bis  hand  down  into  his  pocket,  and  drew  ont  an  open 
knife,  with  a  blade  three  or  four  inches  long.  The  conductor 
stepped  back  into  the  car,  picked  up  a  conpling-piii,  went  to  shut 
the  door,  when  Goffer  raised  the  knife  a  second  time.  The  con- 
dactor  hit  him  on  the  knuckles  with  the  pin,  and  he  (Coffer) 
threw  the  knife  "  down  like."  The  conductor  told  him  to  get 
off  the  train,  or  he  wonld  throw  the  pin  at  him,  and  picked  it  ap 
for  that  purpose,  but  refrained ;  but  at  the  depot  sent  the  bag- 
gage-master for  a  police  officer.  Witness  Beatty,  the  policeman, 
came,  when  the  conductor  told  him  to  arrest  a  man  who  was  in 
,  the  smoking-car,  who  he  was  afraid  would  do  him  some  harm. 
The  policeman,  conductor  and  another  passed  out  uf  the  baggage- 
car  into  the  smoking-car,  and  there  they  found  plaintiff,  tiilling- 
ham,  seated,  Thomley,  smoking,  sitting  beliind  him  on  the  same 
seat  with  Coffer,  Cofier  having  his  head  leaning  on  the  back  of 
plaintiff's  seat.  The  conductor  pointed  out  plaintiff,  and  directed 
the  policeman  to  arrest  him.  The  policeman  asked  the  conductor, 
"  Are  you  sure  that  is  the  man?"  The  conductor  said  he  was, 
aud  that  he  had  a  knife.  The  policeman  then  ordered  plaintiff  to 
stand  up  and  talce  out  his  knife  and  the  conductor  came  up  and 
said  he  recognized  the  knife,  and  plaintiff  handed  it  to  the  police- 
man, and,  pointing  to  Coffer,  on  the  next  seat  behind,  said,  "  It 
was  not  me,  but  that  man."  The  policeman,  raising  Coffer's  head 
off  the  seat,  asked  Coffer  what  was  the  matter  with  him.  Thom- 
ley also  then  said  Coffer  was  the  man  and,  Beatty,  the  officer, 
thinking  there  must  be  something  wrong,  and  that  the  conductor 
was  mistaken,  again  asked  him  if  plaintiff  was  the  man,  aud  the 
conductor  told  him  he  was  sure  he  was  the  man,  and  to  take  him, 
and  hold  him  until  he  came  back.  Then  the  policeman  pnt  hand- 
cuffs on  plaintiff,  and  started  with  him.  Tliornley  went  out  on 
the  platform,  and  again  told  tliem  plaintiff  was  not  the  man. 
The  policeman  led  plaintiff  through  the  street,  with  the  hand- 
cuffs on,  first  to  his  uncle's,  James  Oillingham,  and  then  to  the 
office  of  the  justice,  and  the  conductor  moved  out  with  the  train. 
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The  jnEtice  tried  the  case  on  the  merits,  acquitted  the  prisoner, 
and  discharged  him.  Plaintiff  did  not  look  like  Coffer  in  dress, 
size  or  otherwise.  Plaintiff  was  sober,  qniet  and  well-behaved. 
Defendant  asked  the  condnctor  as  iU  witness,  "  Was  the  act  of 
yoar  pointing  out  the  man  as  the  one  who  had  committed  tlie 
assault  upon  you  a  personal  one  ? "  He  answered,  "  It  was  per- 
sonally done."  He  further  said :  "  Plaintiff  had  done  nothing 
that  he  knew  of  in  violation  of  the  rules  of  the  defendant  com- 
pany, had  done  nothing  against  its  property,  and  that  he  himself 
was  off  duty  as  condnctor  when  tho  arrest  was  made ;  he  thonght, 
and  that  he  honestly  believed  that  plaintiff  was  the  man  who  cat 
at  him  with  the  knife." 

The  defendant,  as  a  common  carrier  of  passengers,  was  bonnd 
to  treat  the  plaintiff,  as  one  of  its  passengers,  respectfully,  and 
carry  hira  safely  to  Ben  Lomood  —  the  point  his  ticket  called  for. 
"  Among  the  obligations  which  such  a  contract  imposes  are  to 
protect  the  passenger  against  any  injury  from  negligence  or  will- 
ful misconduct  of  its  servants  while  performing  the  contract,  and 
of  his  fellow  passengers  and  strangers,  so  far  as  practicable  ;  to 
treat  him  respectfully,  and  to  provide  him  with  the  usual  accom- 
modations, and  any  information  and  facilities  necessary  for  the 
full  perfonnance  of  the  contract  on  the  part  of  the  carrier.  And 
these  obligations  continue  to  rest  upon  the  carrier,  its  servants 
and  employes,  while  such  contract  continues  and  is  in  process  of 
perfonnance."  Dwindle  v.  Kailroad  Co.,  34  N.  E.  Rep'r,  319 ; 
44  Amer.  <&  Eng.  R.  Cas.  3S4-386  (1890),  and  cases  cited  on 
page  386.  In  Harris  v.  Nicholas,  5  Munf.  483  (decided  in  1817), 
it  is  stated  that  "  an  employer  or  master  is,  in  general,  not  respon- 
sible fur  a  willfnl  and  unauthorized  trespass,  committed  by  his 
agent,  overseer  or  servant."  Bat  in  Crump  v.  Mining  Co.,  7 
Gratt.  352  (decided  in  1851),  it  was  held  that  the  principals  are 
bound  by  the  false  representations  of  the  agent,  tbongh  they 
neither  authorize  tliem  nor  were  informed  of  them. 

In  Tracy  v.  Cloyd,  10  W.  Va,  19,  liaymond,  J,,  in  delivering 
the  opinion  of  the  court,  refers  to  the  case  of  Harris  v.  2f  icholas, 
cited  above,  and  also  to  Judge  Story's  work  on  Agency.  But 
the  point  was  not  involved  aod  not  decided.  And  in  Harris  v. 
Nicholas  it  was  only  held  that,  where  the  act  of  the  servant  or 
agent  was  neither  authorized  by  his  principal  nor  committed  in   ' 
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the  naaal  conrae  of  his  daty  aa  such,  the  master  was  not  liable. 
"  The  general  maxim  of  the  law,  eabject  to  only  a  few  exceptioQB, 
IB  that  whatever  a  man  guijwria  may  himaelf  do  he  may  do  by 
aoother,  which  is  expressed  by  the  ma\im  qvt  faaU  per  alium 
/adt  per  ae."  1  Minor  lost.  225 ;  1  BI.  Cotum.  429  (see  editor's 
notes  on  this);  1  Hammond's  Bl.  Comm.  719.  See  note  1  tu 
section  451  of  Greeoough'a  edition  of  Story  on  Agency,  who 
contends  that  it  is  service,  and  not  agency,  which  makes  tlie 
master  liable  for  his  servant's  torts.  However  this  may  be,  the 
modem  doctrine  is  well  settled  that  "  tbat  which  tlie  superior  has 
put  tlie  inferiur  in  motion  to  do  must  be  regarded  as  done  by  the 
superior  liimself,  and  his  responsibility  is  tlie  same  as  if  he  bad 
done  it  in  person.  Tlie  maxim  covers  acts  of  omission  as  wall 
as  of  commiasion,  and  embraces  all  cases  in  which  the  failure  of 
the  servant  to  observe  the  rights  of  others  in  the  conduct  <ji  the 
master's  business  has  been  injnrious"  (Cooley  Torts,  534),  as 
well  as  those  cases  in  which  the  servant  has  failed  to  perform, 
refused  to  perform,  or  has  negligently  performed,  the  duties  due 
from  the  master  to  others  in  the  conduct  uf  such  business ;  and 
the  master  is  primarily  liable  to  others  for  his  own  negligence  in 
employing  servants  who  are  wanting  in  the  requisite  care,  skill 
or  prudence  for  the  bnsiness  intrusted  to  them,  when,  by  the  ex- 
ercise of  ordinary  care,  it  would  have  been  known ;  and  in  regard 
to  passengers  whom  the  carrier  lias  bound  itself  to  carry  safely, 
whether  snch  want  of  care,  skill  and  prudence  could  have  been 
ascertained  or  not ;  for,  between  the  two,  the  carrier,  who  has 
made  the  wrong  possible,  thougli  innocent  in  other  respects,  must 
pay  the  damage  or  suffer  the  loss.  Bnt  what  the  servant  thus 
does  without  authority  must  be  done  in  the  master's  service ;  must 
be  in  the  line  or  within  the  scope  of  his  employment.  Masters 
"are  responsible  for  the  acts  of  their  servant  in  those  things  that 
respect  his  duty  under  them,  though  they  are  not  answerable  for 
bis  misconduct  in  those  things  that  do  not  respect  his  duty  to 
them."  Lord  Kenyon,  C.  J.,  in  Ellis  v.  Turner,  8  T.  R  631, 
533,  as  quoted  in  Bishop  on  Non-Contract  Law,  §  612.  "So, 
when  a  railway  company  puts  a  conductor  in  charge  of  its  train 
and  he  purposely  and  wrongfully  ejects  the  pasaonger  from  the 
cars,  the  railway  company  must  bear  the  blame  and  pay  the 
damages.     As  between  the  company  and  the  passenger,  the  right 
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of  the  latter  to  compensatioa  iB  nnqoeetionable."  Coolej  Torts 
(2d  ed.),  p.  626,  and  cases  cited.  Wby  1  Not  beeaase  the  company 
authorized  it  expressly  or  iinpliodly,  but  becaUBe  it  was  the  dnty 
of  the  company  to  treat  htra  properly,  and  carry  him  safely ;  and 
it  makes  no  difference  what  was  the  condnctur's  motive  for  doing- 
the  act,  how  exclaslTely  personal  it  may  have  been,  or  how  foreign 
to  the  master's  business  then  in  hand,  of  transporting  the  passen- 
ger, if  the  act  was  in  violation  of  the  master's  duty  to  the  passen- 
ger, which  it  was  the  condnctor's  duty  to  discharge  and  perform 
as  the'  inaater's  servant  and  in  the  master's  place.  And  the  same 
principle  applies  to  otiier  acts  in  the  same  circumstances,  sach  as 
assault  and  battery.  Stewart  v.  Railroad  Co.,  90  N.  Y.  588 ; 
Bryant  v.  Kich,  106  Mass.  ISO;  Railroad  Co.  v.  Flexman  (HI.),  8 
Amer.  &  Eng.  R.  Cas.  354 ;  Railway  Co.  v.  Savage  (Ind.  Snp.), 
9  N.  E.  Rep'r,  85.  See  Thomp.  Carr.,  notes  to  Pendleton  v. 
Kinsley,  p.  363.  Harris  v,  Rsihxjad  Co.,  33  Fed.  Rep'r,  116, 
was  a  case  of  false  imprisonment:.  See  case  of  Corbett  v.  Railway 
Co.,  42  Hun,  587  (1886) — also  a  case  of  assault  and  false  im- 
prisonment. Mechem,  in  bis  work  on  Agency,  section  740,  gives  the 
general  mle  as  follows :  "  While,  as  has  been  seen,  it  is  well 
settled  that  the  principal  is  liable  for  the  negligent  act  of  his 
agent  committed  in  the  coarse  of  his  employment,  it  has  been 
held  in  many  cases  that  he  is  not  liable  for  the  agent's  willful  or 
malicioDs  act.  In  the  language  of  Judge  Coweii,  which  fairly 
states  tlie  doctrine  of  these  cases,  '  the  dividing  line  is  the  willfnl- 
ness  of  the  act.'  Wright  v.  Wilcox,  19  Wend.  345.  The  tend- 
ency of  modem  cases,  however,  is  to  attach  less  importance  to  the 
intention  of  the  agent,  and  more  to  the  question  whether  the  act 
was  done  within  the  scope  of  the  agent's  employment ;  and  it  is 
believed  that  the  true  rule  may  be  said  to  be  that  the  principal  is 
responsible  for  the  willful  or  malicious  acta  of  the  agent  if  they 
are  done  in  the  course  of  his  employment,  and  within  the  scope 
of  his  authority ;  bnt  that  tho  principal  is  not  liable  for  such  acts, 
unless  previously  expressly  authorized  or  subsequently  ratified> 
when  they  are  done  outside  of  the  course  of  the  agent's  employ- 
ment, and  Iwyond  the  scope  of  hia  authority — as,  where  the  agent 
stepj  aside  from  his  employment  to  gratify  some  personal  animos- 
ity, or  to  give  vent  to  some  private  feeling  of  his  own."  See 
cases  cited.    Snob  seems  to  be  tiie  present  modem  doctrine  as  to 
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paaaenger  carriers,  and  founded  apoa  pnblic  policy,  if  not  upon 
the  principle  already  stated. 

"  Ftilae  impriBonment  is  any  unla'^al  physical  restraint  by  one 
of  another's  liberty,  whether  in  prison  or  elsewhere."  Bieb.  Non- 
Cont.  Law,  §  206,  and  cases  cited.  "False  imprisonment  is  a 
wrong  akin  to  the  wrongs  of  assaalt  and  battery  and  consists  in 
imposing  by  force  or  threats  an  nnlawful  restraint  upon  a  man's 
freedom  of  locomotion.  Prima  facie,  any  restraint  pnt  by  fear 
or  force  upon  the  action  of  another  is  unlawful  and  ooDStitutee 
false  imprisonment,  unless  a  sliowing  of  justification  makes  it  a 
true  or  legal  imprisonment,"  Cooley  Torts,  196.  "  An  abuse  of 
a  lawful  arrest  is  also  false  imprisonment,  as  cruelly  treating  the 
arrested  person,  insulting  him,  imposing  on  him  undue  hardehipa." 
Bish.  Non-Cont.  Law,  §  210.  "In  false  imprisonment  proper, 
as  distinguished  from  malicions  prosecution,  malice  is  not  re- 
qnired"  Id.,  §  212);  but  want  of  reasonable  and  probable  cause 
is  GuSicient.  "  When  the  officer,  acting  however  honestly,  arrests 
the  wrong  person,  not  being  misled  tliereto  by  the  person  himself 
it  is  a  case  of  false  imprisonment."  Id.,  §  213.  The  mistake  may 
be  shown  in  mitigation  of  damages.    See  cases  in  note. 

We  hare  seen  that  it  is  the  duty  of  the  common  earner  of  pas* 
eengers  to  treat  his  passengers  properly  and  respectfully,  and  to 
carry  them  safely,  and,  though  not  an  insurer,  yet  the  law,  based 
upon  principles  of  public  policy,  is  strict  and  exacting  in  requiring 
their  performance ;  and  surely  in  this  day,  when  all  the  world  iu 
carried  to  and  fro  dailyby  instrnmentalitics  vast  in  power  and  force 
and,  without  constant  vigilance  and  great  care  and  skill,  almost  as 
dangerons  as  forceful,  owned  by  mere  corporate  entities,  pnblic 
policy  is  not  likely  to  exact  any  less  stringent  rule.  The  carrier  is 
not  only  bound  to  safely  carry  and  properly  treat  the  passenger,  bnt, 
as  far  as  may  be,  to  keep  an  orderly  and  well-regulated  house,  for 
such  in  fact  it  is  in  these  days,  *'  protecting  the  passengers  from  the 
assaults  of  fellow-passengers  or  trespasse*^  during  the  subsistence 
of  the  contract  of  transportation."  Kailway  Co.  v.  Hinds,  53 
Penn.  St.  512 ;  Thump.  Carr.  295,  and  notes.  See,  also,  opinion 
of  Shaw,  O.  J.,  in  Cora.  v.  Power,  7  Mete.  (Mass.)  596-601,  citing 
Markham  v:  Crown,  8  N.  H.  523.  And  to  enable  the  company 
to  discharge  these  duties  the  more  etSciontly  throngh  its  conductor, 
put  as  a  hving,  intelligent  person  to  act  as  its  representative  in  the 
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fleeh  for  that  purpose,  our  Btatute  has  enacted  that  "  the  conduo- 
tor  of  every  train  of  railroad  care  sha]l  have  all  the  powers  of  a 
conservator  of  the  peace  while  in  charge  of  such  train  "  (§  31, 
chap.  145,  Code,  p.  906  [ed.  1891]),  thns  giving  him  as  condactor 
the  sliield  and  protection  as  well  as  the  authority  and  power  of 
the  state  in  keeping  and  enforciag  law  and  order,  and  protecting 
persons  and  property.  This  is  a  great  thing  for  him,  for  his  com- 
pany, for  his  passengers,  for  the  public  at  large.  For  Iiim,  not 
only  becanse  ho  can,  in  the  discharge  of  his  various  and  often 
perplexing  duties,  now  speak  and  act  with  more  confidence  with 
the  state  at  hia  back,  but,  as  such  conservator  of  the  peace,  may 
properly  be  treated  with  more  indulgence,  because  he  is  specially 
charged  with  a  duty  in  the  enforcement  of  the  laws.  If  by  him 
an  arrest  is  made  with  reasonably  probable  cause  for  belief,  he 
will  be  excused,  even  though  it  appear  afterward  that  in  fact  no 
offense  had  been  committed.  See  Cooley  Torts,  902.  For  the 
corporate  master  and  owner,  not  only  for  these  reasons,  but  for 
the  superadded  one  that  its  duties  to  its  passengers,  its  servants 
and  the  public  can  now  be  more  efficiently  performed  through  its 
living  representative,  put  in  charge  for  the  purpose,  as  well  aa 
making  more  safe  and  secure  its  widely-extended  property.  For 
the  passengers,  because  their  safety  and  well-being  can  be  better 
guarded.  A.nd  for  the  state,  as  interested  in  the  preservation  of 
law  and  order,  as  well  as  in  all  these  things.  But  there  is  nothing 
to  indicate  that  it  was  the  intent  of  the  law-making  power  to 
slacken  the  vigilance,  or  diminish  the  responsibility  of  the  common 
carrier,  or  render  it  leas  liable  for  failare  to  discbat^  its  duties 
than  before. 

Now,  returning  to  the  facts,  there  is  little  or  no  confiict  in  the 
evidence,  and  I  have  given  them  with  some  miuuteness,  and,  so 
far  as  the  coudactor  details  them,  pretty  mnch  in  hia  own  language. 
We  lind  that,  as  matter  of  fact,  he  had  taken  charge  of  the  train 
aa  snch  conductor,  whether  the  thirty  minutes  had  fully  run  out 
or  not.  He  was  on  the  train,  acted  and  spoke  as  the  one  in  charge, 
chided  and  cautioned  Coffer  for  his  dmnkenness,  had  the  doors 
opened,  received  passengers,  and  made  ready  to  start,  in  the  mean 
time  sending  a  subordinate  for  the  police  officer  to  make  the  arrest. 
In  truth  it  ia  said  for  his  defendant  company,  if  not  by  himself, 
as  matter  of  complete  exculpation  of  the  master,  that  he  was  act- 
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iog  as  a  cooeerTator  of  the  peace  under  the  statnte,  and,  therefore, 
could  not  be  acting  in  any  other  capacity.  Ho  coald  only  be  eoch 
coDservator,  as  a  snperadded  fnoctioa  to  that  of  "  conductor  of  a 
railroad  train,  while  in  charge  of  such  train."  He  caused  to  he 
arrested  and  handcuffed,  and  led  through  the  Btreets  of  Hunting- 
ton, in  the  open  light  of  day,  without  any  reasonable  or  probable 
cause,  a  sober  and  orderly  and  well-behaved  young  man,  on  the 
train  as  a  passenger,  who,  as  he  now  says,  as  another  ground  of 
defense  for  his  priucipal,  had  in  his  own  language  done  nothing 
in  violatiou  of  the  rules  of  the  Ohio  Bailroad  Company ;  done 
nothing  against  the  property  of  the  company,  but  had  bought  his 
ticket,  was  quietly  seated  on  the  train  waiting  for  it  to  carry  him 
to  Ben  Lomond,  and  it  was  the  duty  of  the  defendant  to  cause 
that  to  he  done  safely  and  properly,  as  it  had  contracted  to  do,  and 
It  cannot  escape  liability  by  laying  the  fault  on  its  servant.  In 
Oraker  v.  Railroad  Co.,  36  Wis.  657  — a  suit  for  an  assault  com- 
mitted by  the  conductor  on  a  lady  passenger  —  the  same  defense 
was  made  as  is  set  np  here  —  that  it  was  the  unauthorized  and 
purely  personal  act  of  the  conductor,  and  not  within  the  scope  of 
his  employment.  Ryan,  0.  J.,  in  delivering  tlie  opinion,  among 
other  things,  said:  "  And  is  tho  appellant  here  to  contend  that  it 
has  no  responsibility  for  t!ie  flagrant  violation  of  the  contract, 
which  the  respondent  paid  it  to  make  and  to  keep  by  its  sole  rep- 
reaentatire  appointed  to  keep  it  on  its  behalf?  Like  the  English 
crown,  it  lays  its  sins  upon  its  servants,  and  claims  that  it  can  do 
no  wrong.  We  cannot  bend  down  the  law  to  such  a  convenience. 
The  appellant  tortioiisly  broke  this  contract  as  surely  as  it  made 
it,  committed  this  tort  as  surely  as  it  made  the  contract."  The 
willfulness  of  the  servant's  act  is  no  excuse  so  long  as  it  amounts 
to  a  breach  of  the  contract  (Weed  v.  Raih-oad  Co.,  17  N.  Y.  362) ; 
nor  the  fact  that  the  act  is  wholly  disconnected  from  his  duties, 
and  a  purely  wanton  assault.  In  Railroad  Co.  v,  Finney,  10  Wis. 
33t>,  the  court  held  "  that  the  proper  rule  was  that,  where  the  mis- 
conduct of  the  agent  caused  a  breach  i>f  the  obligation  or  contract 
of  the  principal,  the  principal  would  be  liable,  whether  such  conduct 
be  willful  or  malicious  or  merely  negligent."  There  are  many 
other  cases  to  the  same  effect,  which  need  not  he  hero  cited,  for 
here  the  wrong  complained  of  was  clearly  in  the  line  of  service. 
It  was  done  by  the  servant  in  those  things  that  related  to  hia  duty 
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under  the  maeter,  and  was  not  the  "  servant's  independent  tort, 
committed  oatgide  the  sphere  of  his  empiojmeDt."  See  Biah, 
Non-Cont.  Law,  §  635.  Personal  liberty  is  a  natural  right. 
"  And,  primaydeis,  any  restraint  put  by  fear  or  force  npOQ  the 
actions  of  another  is  nnlawfnl,  and  constitates  false  imprisonment, 
nnleaa  a  showing  of  jnstification  makes  it  a  true  or  legal  iinprieon- 
*  ment"     Cooley  Torts,  196. 

In  this  case  the  innocence  of  the  plaintiff  ia  shown  beyond  all 
question,  not  only  by  a  trial  and  acquittal,  but  by  the  same  evi- 
dence ^ven  under  oath  by  Thomley  and  others  which  was  givai 
by  him  and  others  without  oath  to  and  in  the  presence  of  the  con- 
ductor and  police  officer  before  and  at  the  time  they  were  making 
the  arrest,  now  reinforced  by  the  evidence  of  the  conductor  him- 
self;  and  it  must  be  remembered  that  Thomley  had  long  known 
and  knew  well  both  plaintiff  and  Coffer,  and  was  present  with  the 
two  from  the  banning  of  the  difficulty  between  the  conductor 
and  Coffer  down  to  the  time  plaintiff  was  led  away  out  of  the  car 
under  arrest.  The  conductor  says  he  was  so  much  excited  that  he 
conld  not  use  his  ordinary  prudence  and  carefulness,  and  thus 
made  the  mistake.  That  ho  did  it  by  mistake,  I  think  there  can 
be  no  queetion.  What  motive  conld  be  have  had  to  treat  his 
passenger,  Oillingham,  in  that  way  ?  None  whatever,  so  far  as 
this  record  discloses.  But  if  he  had  listened  at  the  time  to  those 
who  knew,  or  had  used  ordinary  care  to  examine  for  himself,  or 
had  taken  the  hint  given  him  by  the  officer  that  he  was  acting 
rashly,  and  making  a  grave  mistake,  none  would  have  been  made; 
he  would  Boon  have  come  to  his  senses.  But  from  some  cause  he 
failed  to  do  this,  and  his  mistake  was  not  innocent  in  tlie  eyes  of 
the  law,  and  the  arrest  was  made  without  any  reasonable  or  prob- 
able cause,  of  a  passenger,  whom  it  wa?  the  company's  contract 
duty  to  carry  safely  to  the  destination  mentioned  in  his  ticket,  for 
which  very  purpose,  among  others,  he  was  put  io  charge  of  Ehe 
train,  so  that  the  act,  although  in  violation  of  his  duty  to  the 
carrier  as  well  as  to  the  passenger,  was  clearly  within  the  scope  of 
his  employment,  and,  therefore,  the  master  is  liable. 

The  jury  fixed  the  damages  at  $1,000,  and  the  trial  court  re- 
fused to  disturb  tlio  finding.  But  defendant,  by  its  counsel, 
claims  that  the  damages  estimated  should  have  been  limited  to  the 
actual  money  loss  sustained  by  plaintiEE  for  loss  of  time  and  actual 
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expenses  incQired  by  him  ia  cousequence  of  his  having  been  put 
ofi  the  tmin,  and  that  the  jury  should  have  heoo  told  that  they 
could  Dot  give  exemplary,  vindictive  or  punitive  damages — terms 
often  Dsed  iudifierently  ia  describing  these  damages.  The  exi- 
gencies of  the  ease  in  hand  do  not  call  for  any  critical  exttmina- 
tion  of  the  subject.  For  that  I  refer  to  the  full  aud  able  dis- 
cussion of  tlie  subject  by  the  late  Judge  Green  ia  Pegram  v. 
Stortz,  31  W.  Va.  220 ;  6  S.  E.  Rep'r,  485,  also  published  in  7 
Amer.  &  Eng.  Enc.  Law,  448,  under  the  head  of  "  Exemplary 
Damages."  "Exemplary  damages  is  tlie  money  pven  to  the 
plaintiff  by  the  jury  as  compensation  for  the  injury  inflicted  by 
the  defendant  on  the  mental  feelings  of  the  injured  person,  such 
as  his  shame,  degradation,  loss  of  social  position  and  the  like,  re- 
sulting from  the  tort  for  which  tiie  action  is  brought."  7  Amer. 
&  Eng.  Enc.  Law,  448.  And  in  actions  of  tort,  when  gross  f  rand, 
malice  or  oppression  or  any  wanton,  willful  and  deliberate  dis- 
regard of  the  injured  person's  rights,  appears,  the  jury  are  not 
bound  to  adhere,  in  computing  it  to  the  determinable  money  loss 
or  damageg,  but  may  give  such  damages  as  will  be  exemplary  in 
keeping  others  from  ao  doing,  and  the  defendant  from  repeating 
like  conduct.  It  may  be  smart-money  as  to  the  defendant,  pro. 
vided  it  be  not  an  excessive  or  unreasonable  solatium  to  the 
plaintiff.  See  1  Sedg.  Dam.  (8th  ed.),  chap.  1 1.  In  this  case  the 
plaintiff  passenger,  entitled  to  proper  and  respectful  treatment, 
was  surely  entitled  to  exemplary  damages  for  the  great  indignity 
and  humiliation  to  which  he  was  subjected  in  being  arrested, 
handcuffed  and  led  away  without  the  slightest  pretext  or  cause 
for  it  whatever,  except  that  the  condnctor  persisted  in  closing  bia 
eyes  and  shutting  his  ears  to  those  who  knew  and  both  showed 
him  and  told  bim,  tho  real  offender. 

These  were  the  main  questions.  Others,  however,  were  raised 
and  discussed,  which  should  not  be  passed  by.  I  need  not  give  the 
amended  declaration.  It  was  in  tort  for  false  imprisonment  and 
malicious  prosecntion,  with  the  usual  inducement  of  the  circum- 
stances, including  the  contract  for  transportation,  and  the  demurrer 
was  properly  overruled. 

The  court,  at  the  request  of  defendant,  directed  the  jury  to  find 
in  writing  upon  three  particular  questions  of  fact  submitted  to 
them  under  section  5,  chapter  131,  of  the  Code :  (1)  "  Was  the 
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arrest  of  GilliDKham  tho  raealt  of  &u  aBSaolt  with  a  kuife  in  the 
Lands  of  one  Coffer  made  npon  Ebert  (the  condnctor)  while  tbe 
train  waa  npon  the  side  track,  before  backing  down  to  the  depot 
for  departure ! "  To  this  the  jury  answered,  "  Tes."  This  ques- 
tion was  immaterial.  If  trne,  it  was  no  bar.  It  constituted  no 
Complete  defense ;  and,  therefore,  not  being  inconsistent  with  tlie 
general  verdict  of  gnillj,  it  could  not  control  the  latter,  and  the 
court  could  not  aucordingly  give  a  judgment  on  it.  (2)  yuestion 
No.  2  was  the  same  in  substance,  under  a  slightly  different  form, 
and  was  answered  in  the  same  way,  and  was  properly  disngarded 
by  the  court  in  giving  judgment,  and  for  tlie  same  reason,  (3) 
"  Did  Ebert  (the  conductor)  have  any  authority  from  the  defend- 
ant company  to  cause  Gilllngham's  (the  plaintiff's)  arrest;  and,  if 
BO,  how,  when  and  by  what  oSicial  of  said  company  was  Ebert 
authorized  to  cause  said  arrest ! "  The  jury  answered,  "  Yes ; 
from  tlie  Ohio  River  Bailroad  Company  ;"  not  giving  the  name 
of  any  special  official,  or  the  manner  or  the  time  of  conferring 
such  special  authority.  As  we  have  already  seen,  no  special  au- 
thority from  any  official  was  needed.  The  liability  of  the  company 
grew  out  of  its  obligation  to  answer  for  any  injury  inflicted  npon 
the  passenger  by  the  willful  misconduct  or  negligence  of  its  ser- 
vant, who  was  put  in  cliarge  of  tlie  train  for  the  purpose  and  with 
the  duty  of  carrying  the  passengers  safely.  This  special  question 
also  was,  therefore,  immaterial,  and,  if  it  had  been  answered  as  to 
the  special  official  with  a  "  No  "  instead  of  a  "  Tea,"  it  would  still 
have  been  the  duty  of  tho  court  not  to  permit  it  to  control  the 
general  verdict.  KeiT  v.  Lunsford,  31  W.  Va.  65» ;  S  S.  E.  Rep'r, 
493 ;  Wheeling  Bridge  Co.  v.  Wheeling  &  B.  Bridge  Co.,  34  W. 
Va.  155  ;  11  S.  E.  Rep'r,  1009,  and  the  discussion  of  the  subject 
and  authorities  cited  by  Lucas,  J.,  in  delivering  tho  opinion  of  the 
court;  and  Peninsular,  etc.,  Manufg  Co.  v,  Franklin  Ins,  Co., 
1+  S.  E.  Kep'r,  237  (decided  at  this  term). 

Varions  exceptions  were  taken  by  defendant  during  the  pro- 
gress of  the  trial.  One  was  permitting  testimony  to  go  to  the  jury 
of  what  occurred  to  the  plaintiff  after  he  was  arrested  and  removed 
from  the  car.  Plaintiff,  as  a  witness,  states  in  substance  that  the 
officer,  Beatty,  took  plaintiff  by  way  ofBeatty's  house  to  tlie  office 
of  Squire  Taylor,  where  ho  was  tried  and  acquitted.  To  that 
evidence  I  see  no  objection.     When  the  conductor  was  un  the 
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stand  as  a  witness,  for  defendant  connsel  for  defendant  several 
times  asked  the  witneee  for  whom  he  was  acting  when  he  pointed 
plaintiff  ont  to  the  police  officer  as  the  one  to  arrest,  and 
whether  or  not  this  was  a  personal  matter  between  the  witness 
and  the  plaintiff ;  whether  he  was  acting  in  his  own  behalf  or  in 
his  official  capacity ;  and,  if  any,  what,  authority  he  had  for  arrest- 
ing or  caosing  plaintiff  to  be  arrested  ;  or  whether  he  was  then 
acting  within  the  scope  of  his  authority  as  conductor  of  that  Ohio 
Kiver  train ;  all  of  which  the  cpurt  for  a  while  steadily  refused 
to  permit  to  be  answered.  But  the  court,  during  the  trial,  did 
permit  the  witness  to  answer  that  there  was  no  solicitation  from 
anyone  to  make  the  arrest,  "only  himself;"  that  his  pointing 
out  plaintiff,  etc.,  "was  personally  done;"  that  lie  "was  off 
duty  at  tlie  time  the  arrest  wa^  made ; "  "  that  he  honestly 
believed  that  GilUngham  was  the  man  that  cut  at  liim  with  the 
knife  when  he  pointed  him  out  to  the  policeman."  These  ques- 
tions and  answers  were  permitted  to  go  to  the  jury,  being  sub- 
stantial answers  to  the  questions  before  ruled  out,  so  that  we 
need  not,  at  this  point  at  least,  consider  these  exceptions  farther. 
Two  instrnctions  were  given  on  motion  of  plaintiff — No.  1 
and  No.  3.  Seven  were  asked  for  hy  defendant.  Nos.  I,  2  and 
4  were  given,  and  Nos.  3,  5,  6  and  7  were  refused.  Instructions 
given  on  motion  of  plaintiff  were  as  follows:  "  No.  1.  The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that  the 
plaintiff  without  jnst  cause  was  arrested  after  he  became  a  pas- 
senger on  one  of  the  defendant's  trains,  and  during  the  time  that 
he  was  on  such  train,  either  by  the  conductor  in  chai^  of  said 
train  or  by  the  jioliceman,  Beatty,  by  order  of  the  said  conductor, 
that  the  act  of  tiie  conductor,  or  of  the  said  policeman  acting 
Ttnder  the  orders  of  the  said  conductor,  was  the  act  of  the  defend- 
ant. No.  2.  The  court  instrncts  the  jury  tiiat,  if  they  find  the 
defendant  guilty,  they  are,  in  estimating  the  plaintiffs  damages, 
at  liberty  to  consider  the  expense  and  loss  of  time,  if  any,  incurred 
hy  the  plaintiff ;  also  the  bodily  and  mental  pain  and  anguish 
resulting  from  tlie  defendant's  acts  as  proved;  and  for  the  out- 
rage and  indignity  and  Iiumiliation  put  upon  the  plaintiff  to 
allow  such  damages  as,  in  the  opinion  of  the  jnry,  will  be  a  fair 
and  just  compensation  for  the  injuries  sustained,  not  exceeding 
the  amount  sued  for."     Instructions   on  behalf   of  defendant. 
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granted  by  the  court,  are  as  follows :  "  No.  1.  The  court  inslrncts 
the  jniy  that  the  plaintifE  cannot  recover  in  this  ease  unless  the 
acts  done  by  Ebert  in  caoeing  the  arrest  of  the  plaintiff  were 
within  the  scope  of  bis  employment  hj  the  defendant  railroad 
company  ;  and  sncb  acts,  to  be  within  the  scope  of  his  employ- 
ment, must  be  snch  as  be  would  be  usually  and  natnrally  called 
upon  to  do  while  discharging  his  duties  as  a  railroad  conductor  in 
and  about  tbe  bnsiuees  of  the  defendant  railroad  company.  Nu. 
2.  Tbe  court  further  instructs  the  jury  that  it  is  not  sufficient  that 
the  sets  complained  of  were  done  daring  tbe  time  of  tbe  con- 
dnctor's  employment  by  the  railroad  company,  or  at  the  place 
where  bia  duties  called  him  to  be. 

"  There  must  be  something  more,  something  which  be  was  aa- 
tborized  by  the  defendant  company  to  do,  or  which  be  did  do 
while  acting  as  such  conductor,  in  tbe  scope  of  his  duties 
and  employment."  "No.  4.  That,  unless  tbe  act  done  by  the 
conductor  in  causing  the  arrest  of  the  plaintiff  was  authorized  by 
the  railroad  company,  or  was  properly  and  legitimately  within 
the  scope  of  his  employment,  you  must  find  for  tbe  defendant." 
Instrnctions  asked  for  by  defendant,  but  refused  by  the  court, 
were  as  follows :  "  No.  3.  The  fact  that  Ebert  was  employed  by 
the  defendant  as  a  conductor  of  the  passenger  train  upon  which 
tbe  plaintiff  intended  traveUng  is  not  sufficient  evidence  that  he 
was  authorized  or  employed  to  do  tbe  acts  complained  of,  nor  is 
that  fact  of  itself  sufficient  to  make  the  defendant  liable  for  tbe 
acta  complained  of."  "No.  5.  That,  if  yon  believe  from  the 
evidence  in  this  case  that  Ebert  cansed  the  arrest  of  tbe  plaintiff 
while  acting  for  himself,  and  upon  his  own  authority,  for  liis 
own  personal  safety,  without  any  direction  or  authority  froai  the 
railroad  company  for  so  doing,  yon  must  find  for  the  defendant. 
No.  6.  The  court  instructs  the  jury  that  it  wss  not  lawful  for  the 
policeman  to  make  the  arrest  without  a  warrant  therefor,  and 
that  the  defendant  railroad  company  could  not  have  legally  pro- 
cured the  plaintiff's  arrest  in  the  manner  in  which  said  arrest  was 
made,  and  that  the  defendant  is  not  liable  for  the  acts  of  Ebert 
which  said  company  itself  could  not  have  lawfully  done.  No.  7. 
The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  cause  that  the  plaintifE  is  entitled  to  recover  any 
thing,  then,  in  estimating  the  damages,  you  are  limited  to  tlie 
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actnat  damage  BOBtsmed  by  the  plaintifE  for  li>a3  of  time  and 
actual  expenses  incarred  bj  him  in  consequence  of  his  having 
been  pat  off  of  the  train,  and  yoa  cannot,  in  tliie  case,  give  ex- 
emplary, vindictive  or  pnnitive  damages."  I  can  see  no  objec- 
tion to  tbe  instructions  No.  1  and  No.  3,  given  on  behalf  of 
plaintiff,  if  read  in  connection  with  No.  1,  No.  2  and  No.  4,  given 
on  behalf  of  defendant,  of  which  there  is  no  complaint.  They 
are  in  harmony  with,  and  substantially  propound,  the  law,  as  we 
think,  correctly.  Plaintiff's  No.  3  was  approved  in  Ricketts  v. 
Railway  Co.,  33  W.  Va.  433;  10  S.  E.  Rep'r,  801.  They  mean 
that  it  plaintiff  was  a  passenger  on  defendant's  train,  and  iluring 
tbe  time  he  was  on  the  train  to  bo  carried  to  bis  proper  station 
on  the  road  he  was  arrested  or  caused  to  be  arrested  without  just 
cause  by  the  conductor  in  charge  of  the  train,  and  that  such  .act 
was  within  the  scope  of  the  conductor's  employment,  then  such 
arrest  would  be  the  act  of  tbe  defendant;  tliat  is,  an  act  for 
wliich  it  might  be  liable.  No  serioas  objection  can  be  made  to 
instmction  Ko.  2,  given  for  plaintiff.  It  is  drawn  on  the  theory 
of  exemplary  damages  as  &  solatium  —  damages  restricted  to  what 
would,  in  the  opinion  of  the  jury,  be  a  fair  and  just  compensa- 
tion for  the  injariea  sustained  or  inflicted.  Pegram  v,  Stortz,  31 
W.  Va.  220;  6  S.  E.  Rep'r,  485.  Instruction  No.  3  of  defend- 
ant was  virtually  given  in  giving  defendant's  instructions  No.  1, 
No.  3  and  No.  4,  so  that,  whether  right  or  wrong,  defendant  has 
no  ground  of  complaint  in  its  refusal.  The  same  may  be  said  of 
instruction  No.  9,  asked  by  defendant.  It  had  already  been 
given,  and  no  complaint  in  this  court  is  made  by  plaintiff.  De- 
fendant's instruction  No.  5,  taken  as  a  whole,  is  not  correct,  for 
if  the  arrest  cuuld  not  lawfully  be  made  or  caused  to  be  made  by 
the  conductor  without  a  warrant,  that  might  add  to  the  wrong, 
but  would  not  relieve  the  defendant  from  liability  for  the  false 
and  groundless  imprisonment  of  a  passenger  by  the  conductor  in 
charge  of  the  train,  acting  within  the  scope  of  his  employment. 
The  refusal  of  defendant's  instruction  No.  7  has  already  been 
disposed  of  by  what  has  been  said  on  the  subject  of  damages  and 
in  discussing  plaintiff's  inatruetion  No.  2.  In  conclusion,  we  see 
no  reason  why  we  should  set  aside  the  judgment  and  verdict  and 
award  a  new  trial.  The  judgment  complained  of  is  affirmed.* 
■  BcporMd  la  It  S.  B.  Bep'r,  813. 
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Railroad  oompanlaa  -~r  liability  for  falaa  Imprlaonmant  of  paaatugar  oaoMd 
byHTTantofoonqMuir.— luHoIligu  v.  JfDwToTk.etc.,  R.  Co.  139K.  T.  SOa; 
39  N.  E.  Bep'r,  963,  the  defendaDt'a  ticket  ftgaot,  acting  andei  a  ootioe 
giveoliliaby  police  oSdala  to  lookout  for  a  five-dollac  couoMrtoii,  aod  do- 
■cilbing  three  meit  passiag  the  same,  aappoaing  a  bill  preaeatad  at  his  window 
bj  plaintiff  la  paymaat  for  tloketi  10  be  oaa  of  the  coaaterfeita,  aad  auppoeiajt 
plaintiO'aDd  hie  oompuiloa  to  be  the  peraons  described,  after  ^viog  plalatltf 
big  ticketa  and  ehaii^,  Beat  for  a  police  officer,  and  directed  tbeirarreat,  while 
they  were  aeated  on  the  station  platform  waiting  tu  take  the  next  traia.  The 
officer  atated  that  he  knew  the  two  men  as  repotable  men,  and  tliat  (here  must 
have  been  amistake,  but  the  agent  insisted  upon  their  arrest  forptaaing  coun- 
terfeit money,  and  they  were  arreatad,  bnt  were,  after  aa  Konr,  dbwharged, 
the  bill  passed  being  pronoanced  geaalae.  Held,  that  the  agent  was  acting 
without  the  line  of  his  duty  in  taking;  the  bill  which  he  suppoaed  to  he  conn* 
terfeit,  and  caasln^  the  arrest;  and,  It  not  appearing-  that  plaintiff  was  at  the 
time  of  his  arreat  In  the  agent's  castody,  or  under  his  protection,  with  raspect 
to  the  exeeaUon  of  the  contract  of  trans  partstlon,  defendant  could  not  bemads 
liable  for  his  conduct.     Ead  and  Finch,  JJ.,  dissenting. 

Thn  liabUity  of  the  carrier  for  Injuries  wilirully  Inaicted  by  ita  servants  or 
by  a  fellow  passenger,  presents  an  analozoua  question  and  is  passed  upon  la 
the  following  cases:  Dwinelle  r.  New  York  Central,  etc.,  R.  Co.,  2  &m.  R.  R. 
ft  Corp.  Hep.  493;  Savannah,  etc.,  R.  Co.  v.  Bryan,  S  Am.  B.  R.  &  Corp.  Bep. 
064;  Mnllan  v.  Wis.  Cent.  R.  Co.,  ADle,  p.  19. 


Ohaffsb  ComtTT  t.  Potteb. 

(Bopreme  Court  of  tbe  UnltedScataa,  Jaa-4,  IBM.) 

1.  HumcirAL  bonds.  Issue  bktokd  coNBTrrcrioNAi.  Limr.  Rbcttaul 
BOMA  FiDB  HOLDBK.  Certain  county  bonds  Issued  under  Act  of  Colorado, 
February  31,  1801,  racited  that  all  the  requirameuta  of  the  act  had  been  fully 
complied  with;  that  the  Issue  was  authorized  by  the  vote  of  a  majority  of  the 
qnalifled  electors  voting  a*,  a  general  election,  aud  that  the  whole  amount  of 
the  Issue  did  not  exceed  the  limit  of  indebtedness  prescribed  by  the  constltn- 
tlon.  The  bonda  themselves  afforded  no  dittn  from  which  the  total  amoaat  of 
the  issue  was  ascertainable.  Held  that,  as  against  a  bona  fide  holder,  the 
county  was  eitopped  by  the  redtals  from  questioning  the  validity  of  the  bond* 
on  the  ground  that  the  peroentage  of  indebtedness  allowed  by  the  conatltatlon 

IN  error  to  the  circmt  court  of  the  United  States  for  the  dia- 
trict  of  Colorado.  Actioa  by  Andrew  Potter  against  the 
board  of  county  commissioners  of  Chaffee  connty,  Oolorado. 
Judgment  for  tbeplaintiff      Defendant  brings  error.     Affirmed. 


PdbyGoOgiC 


Cbaffbe  Codhtt  t.  Potteb.  337 

l^omcu  Maoon  for  plaintifC  in  error.     WiUard  TdUr  for  da- 
'  fendant  in  error. 

Mr.  Jnatice  Lucas  delivered  the  opinioo  of  the  conrt 
This  waa  an  action  by  Androw  Potter,  a  citizen  of  Massachii- 
setts,  against  the  board  of  coanty  commisaiouere  of  Chafiee  county, 
Colorado,  on  a  lai^e  nnmber  of  interest- bearing  coupons  attached 
to  certain  bonds  issned  by  that  county,  in  1882,  for  the  purpose 
of  funding  its  floating  indebtednees. 

The  following  ie  a  copy  of  one  of  the  bonds  and  coupons : 

"No. .     $1,000.     United  Statee  of  America,  County  of 

Chaffee,  State  of  Colorado.  Funding  Bond.  (Series  A.)  The 
county  of  Chaffee,  in  the  state  of  Colorado,  acknowledges  itself 
indebted  and  promises  to  pay  to '  or  bearer  one  thousand  dol- 
lars, lawful  money  of  the  United  States,  for  value  received,  re- 
deemable at  the  pleasure  of  said  county  after  ten  years,  and  ab- 
solutely due  and  payable  twenty  years  from  the  date  hereof,  at 
the  office  of  the  treasurer  of  said  county,  in  the  town  of  Bueua 
Yista,  with  interest  thereon  at  the  rate  of  eight  per  cent  per 
annnm,  payable  semi-annnally  on  the  Ist  day  of  March  and  the 
Ist  day  of  September  in  each  year,  at  the  office  of  the  county 
treasurer  aforesaid,  or  at  the  banking-house  of  Konntz  Brothers, 
in  the  city  of  New  York,  at  the  option  of  the  holder,  upon  the 
presentation  and  surrender  of  the  annexed  conpons  as  they  sever- 
ally become  due.  This  bond  is  issued  by  the  board  of  county 
commis^oners  of  said  Chaffee  county,  in  exchange  at  par  for 
valid  floating  indebtedness  of  the  said  county,  outstanding  prior 
to  August  31,  1882,  under  and  by  virtue  of,  and  in  full  conform- 
ity with,  the  provisions  of  an  act  of  the  general  assembly  of  the 
state  of  Colorado  entitled  '  An  act  to  enable  the  several  counties 
of  the  state  to  fund  their  floating  indebtedness,'  approved  Febru- 
ary 21,  1881,  and  it  is  hereby  certified  that  all  the  requirements 
of  law  have  been  fully  complied  with  by  the  proper  officers  in  the 
issuing  of  this  bond.  It  is  further  certtfled  that  the  total  amoniit 
of  this  issue  does  not  exceed  the  limit  prescribed  by  the  constitu- 
tion of  the  state  of  Colorado,  and  that  thisissne  of  bonds  has  been 
authorized  by  a  vote  of  a  majority  of  the  duly-qualified  electors 
of  the  said  county  of  Chaffee  voting  on  the  question  at  a  general 
election  duly  held  in  said  coanty  on  the  seventh  day  of  Novem- 
voL.  v.—  48 
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ber,  A.  D,  1882.  The  bonds  of  this  ieene  are  comprised  in  three 
series,  designated  'A,'  *B,'  and  '0,'  respectively,  the  bonds  of 
eeries  A  being  for  the  snm  of  one  thousand  dollars  each,  those  of 
Beriea  B  for  the  aum  of  fire  hundred  dollars  each,  and  those  of 
series  0  for  the  snm  of  one  hundred  dollars  each.  This  bond  is 
one  of  series  A.  The  faith  and  credit  of  the  county  of  Chfiffee 
are  hereby  pledged  for  the  punctnal  payment  of  the  principal  and 
interest  of  this  bond.  In  testimony  whereof  the  board  of  county 
commissioners  of  the  said  county  of  Ohoffee  hare  caused  this  bond 
to  be  signed  by  their  chairman,  coaatersigned  by  the  county 
treasurer,  and  attested  by  the  county  clerk  under  the  seal  of  the 

coanty,  this  Ist  day  of  December,  A.  D.  1SS2.  ,  Chairman 

Board  of  County  Commisaioners.     Attest:  -,  County  Clerk. 

fConnty  Seal.]     CoHntersigned :  ,  County  Treasurer." 

"  I (Coupon.)  I . 

"  The  coanty  of  Chaffee,  in  the  state  of  Colorado,  will  pay  the 

bearer dollars  at  the  office  of  the  connty  treasurer,  iu  the 

town   of  Bnena  Yista,    or    at   the    banking-house   of    Konntz 

Brothers,  in  the  city  of  New  York,  on  the  let  day  of  , 

being  six  months'  interest  ou  funding  bond.    No.  ,  Series 

.     E.  B.  Jonee,  County  Treasurer." 

The  plaintiff,  as  the  holder  of  a  Ist^  number  of  the  coupons 
of  each  series,  alleged  in  his  declaration  that  all  the  proceed- 
ings required  by  the  statutes  of  the  state  to  be  taken  in  the  mat- 
ter of  the  issne  and  registration  of  the  bonds  had  been  taken 
before  the  bonds  were  put  on  the  market ;  that  the  bonds  wore, 
therefore,  legal  in  all  respects  as  valid  obligations  of  the  county, 
and  that,  as  the  honajide  holder  for  value  of  the  interest  coupons, 
he  had  presented  them  for  payment  at  the  place  required,  and 
payment  had  been  refused.  Wherefore  he  prayed  judgment  for 
the  amount  of  said  coupons,  with  interest ;  in  all,  $9,64S. 

The  defenses  set  up  in  the  answer  were  that  the  bonds  had  not 
been  authorized  by  a  vote  of  the  qnalified  voters  of  the  county, 
and  no  bonds  had  been  authorized  to  be  exchanged  for  the  war- 
rants of  the  county,  and  the  board,  therefore,  never  had  any 
jurisdiction  to  issue  them ;  that  the  bonds,  and  each  of  them, 
■were  issued  in  violation  of  section  6,  article  11,  of  the  constitu- 
tion of  the  Btate,  and  the  debt  which  they  assamed  to  fund  was 
contracted  in  violation  of  SEud  provision  of  the  constitution;  and 
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that  the  bonds  were  issaed  by  the  board  of  coanty  commiseionere 
without  any  consideration  valid  in  law,  aa  plaintiff  well  knew 
when  he  received  the  coupons  sued  on. 

A  demurrer  to  the  answer,  on  the  gronnd  that  it  was  not  a 
sufficient  defense  to  the  action,  was  sustained  by  the  circuit  court, 
and  the  defendants  electing  to  stand  by  their  pleading,  judgment 
was  entered  in  favor  of  the  plaintiff  for  the  full  amount  of  his 
claim,  with  interest  33  Fed.  Bep>,  614.  This  writ  of  error  is 
prosecuted  to  review  that  judgment. 

The  ground  upon  which  the  circuit  court  based  its  decision  and 
judgment  was  that  the  county  should  be  estopped,  by  the  recitals 
in  the  bonds,  from  pleading  the  defenses  set  up  in  the  answer. 

The  act  of  the  Legislature  under  the  authority,of  which  the 
bonds  were  issued  is  set  out  in  the  margin.*     It   is  the  same  act 

'Skction  1.  It  shall  be  the  duty  of  the  countj  oomnuwionera  olanj  eouncf 
iMTtng  a  floatinit  indebtadDees  Bzeeadiag'  (10,000,  npon  the  petition  of  Btty  at 
the  eleeton  of  uld  coantlea  [coanty],  who  shall  have  paid  taxsi  npon  prop- 
erty ueeeaed  to  them  in  said  oounty  la  the  preceding-  year,  to  publish,  for  th« 
period  of  thirty  days,  In  a  nawnpaper  published  nUbin  aaid  nonnty,  a  oottc* 
requesting  the  holders  of  the  warrants  of  such  coanty  to  aabmlt,  in  writing, 
to  the  board  of  conoty  commissi  oners,  within  thirty  days  from  date  of  the  first 
publication  of  sach  notice,  a  atatemeot  of  the  amount  of  the  warrants  of  sneh 
□onnty,  which  they  will  exchange  at  par  and  accrued  Interest  for  the  bonds  of 
each  county,  to  be  Issued  under  the  proviaiooe  of  this  act,  taking  euch  bonds 
at  par.  It  ehall  be  the  duty  of  snob  board  of  county  commlssloDers,  at  the 
next  general  election  occurring  after  the  expiration  of  thirty  days  from  the  dat* 
of  the  fint  publication  of  the  notice  aforementlnned,  upon  the  petition  of  fifty 
of  the  electors  of  such  county  who  ehalt  have  paid  taxes  upon  property  aeMsaed 
to  them  Id  eaid  county  in  the  preceding  year,  to  submit  to  the  vote  o(  the 
quallfled  electors  of  such  county  who  shall  have  paid  taxes  on  property  as- 
sessed to  them  in  said  ooanty  In  the  preceding  year  the  question  whether  the 
board  of  county  commissioners  shall  Issue  bonds  of  such  county,  under  the 
provieioas  of  this  act,  la  exchange,  at  par  for  the  warrants  of  such  county  is- 
sued prior  to  the  date  of  the  first  pahllcatloa  of  the  aforesaid  notice;  or  they 
may  subuiit  such  question  at  a  special  election,  which  they  are  hereby  em- 
powered to  call  foi  that  purpose,  at  any  time  after  the  expirailonof  thirty  days 
from  the  date  of  the  first  pabllcatioo  of  the  notice  aforemeotiooed.  on  the  peti- 
tion of  fifty  qualified  electors  as  aforesaid;  and  they  shall  publish,  for  the 
period  of  at  least  thirty  days  Immediately  preceding  such  general  or  special 
election,  in  some  newspaper  published  within  each  coanty,  a  ootice  that  nuch 
qunetloD  will  be  eubmltted  to  the  duly -qualified  electors  as  aroresald,  at  such 
election.  The  county  treaeurer  of  such  conuty  shall  make  out  and  cause  to  be 
delivered  to  the  Jndges  of  election.  In  each  election  precinct  ia  the  county, 
prior  to  the  said  election,  a  certified  list  of  the  lax-payers  In  such  county  who 
■ball  have  paid  taxes  upoa  property  assessed  to  them  Id  such  county  In  the 
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nnder  which  certain  bonds  were  isaned  by  La^e  county,  Col., 
which  bonds  were  ander  consideration  in  Lake  Co.  v.  Graham,  130 
U.  S.  674;  9  Sup.  Ct.  Rep'r,  654.  The  bonds  in  that  ease  were 
preceding  Tear;  tad  no  penoa  shall  vote  upon  tUe  queetian  of  tlie  lauding  ot 
the  count;  Indebtedness  aoless  bis  name  sh&U  appear  npon  sacU  list,  nor  nn- 
leas  he  bIibII  have  paid  all  county  taiea  aasessed  against  him  in  such  oanty  in 
the  preceding  }'e»r.  It  amajorityof  the  votes  Uw full 7  cut  npon  theqnestioa 
of  such  funding  of  the  floating  countjmdebteduess  shall  Iw  for  the  fundingof 
■uch  indebtednesfl,  the  board  of  caaut;  commisBlonera  ma;  issue  to  an;  person 
or  corporation  holding  ao;  coaotj  warrant  or  warranta  issued  prior  to  the  dale 
of  the  first  pnbllcation  of  the  aforementioned  notiee  coupon  bonds  of  such 
count;  in  exchange  therefor,  at  par.  No  bonds  shall  be  issued  of  less  denomina- 
tion than  $100,  and,  if  issued  for  a  greater  amannt,  ihen  for  some  multiple  of 
tb&t  sam,  and  the  rate  of  interest  shidi  not  exceed  eight  per  cent  per  anuum. 
The  interest  to  he  paid  semi-ftDoually,  at  the  office  of  the  county  treasurer,  or 
in  the  clt;  of  New  York,  at  the  option  of  t)ie  holders  thereof.  Buch  bonds  to 
be  payable  at  the  pleasure  of  the  county,  after  ten  years  from  the  date  of  their 
issuance,  but  absolutei;  due  and  payable  twenty  years  after  date  of  iasue. 
The  whole  amount  of  tMnds  issued  under  this  act  shall  not  exceed  the  sum  of 
the  eonnty  indebtedness  at  the  date  of  the  first  publication  of  the  aforemen- 
tioned notiee,  and  the  amount  shall  be  determined  b;  the  county  commiBsioa- 
ers,  and  a  certificate  made  of  the  same,  and  made  a  part  of  the  reoords  of  the 
oounty;  and  an;  bond  issned  in  excess  of  said  sum  shall  be  null  and  void;  and 
all  bonds  issued  nnder  the  provisions  of  this  act  shall  be  registered  iu  the  office 
of  the  state  auditor,  to  whom  a  fee  of  ten  cents  shall  be  nald  for  recording 
each  bond. 

%  2.  All  bonds  which  may  be  issued  under  the  provisions  of  this  act  shall  be 
signed  by  the  chairman  of  the  board  of  oo  unt;  commissioners,  connleisigned 
b;  the  count;  treasurer  of  the  count;,  and  attested  by  the  clerk  of  said  oounty, 
and  bear  the  seal  of  the  county  upon  each  bond,  and  shall  be  numbered  and 
registered  in  a  book  kept  for  that  purpose  by  the  county  treasurer,  in  the 
order  in  which  they  are  issued ;  each  bond  shall  state  upon  its  face  the  amount 
for  which  the  same  ia  issued,  to  whom  issued  and  the  date  of  its  issuanoe. 

§  3.  The  county  oommlseioners  sliall  be  anihorized  to  prescribe  the  form  of 
such  bonds,  aod  the  ooupons  thereto,  and  to  provide  lur  the  half  yearly  In- 
terest acoruinir  on  such  bonds  actually  issued  and  delivered.  The;  shall  levy 
annually  a  sufficient  tax  to  fully  discharge  snch  interest,  and  for  the  ultimate 
redemption  of  such  bonds  they  shall  lev;  annuall;,  after  nine  years  from  the 
date  of  su<^  isaoanoe,  such  tax  upon  all  the  taxable  property  in  their  county 
as  shall  create  a  yearly  fund  equal  to  ten  (10)  per  cent  of  the  whole  amount  of 
aneb  bonds  issued,  which  fund  shall  be  called  the  "  redemption  fund."  And 
all  taxes  for  interest  on  and  for  the  redemption  of  such  l>onds  shall  be  paid  in 
cash  only,  and  shall  be  kept  b;  the  count;  treasnrer  as  a  special  fund  to  be 
used  In  pa;ment  of  interest  on  and  for  tha  redemp^on  of  such  bonds  onl;  ; 
and  each  taxes  shall  be  levied  and  collected  as  other  taxes. 

%  4.  It  shall  be  the  dut;  of  the  oounty  tmaaurer,  when  there  are  sufficient 
fnnds  in  his  bands  to  the  credit  of  the  rodemption  fond,  to  pay  lo  full  tha 
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quite  siinibr  to  tlioee  now  ander  coneideratioa,  difiering  odIj,  as 
regards  tlieir  recitals,  in  this  :  that  the  bonds  here  contain  the  ad- 
ditional recital  tliat  "  the  total  amoant  of  this  issue  does  not  ex. 
ceed  the  limit  prescribed  by  tlie  constitution  of  the  state  of  Colo- 
rado," and  do  not  show  upon  their  face,  as  did  those  in  that  case, 
liow  many  bonds  were  issued,  or  how  large  each  series  was. 

The  provision  of  the  constitiitioo  of  1876,  referred  to  both  in 
this  case  and  in  that  (art.  11,  §  6),  is  as  follows; 

"  No  county  aiiall  contract  any  debt  by  loan  in  any  form,  ex- 
cept for  the  purpose  of  erecting  necessary  public  buildings,  mak- 
ing or  repairing  public  roads  and  bridges ;  and  such  indebtedness 
contracted  iu  any  one  year  shall  not  exceed  tlie  rates  upon  tlie 
taxable  property  in  such  county,  following,  to-wit :  Connties  in 
which  the  assessed  valuation  of  taxable  property  shali  exceed 
$5,000,000,  $1.50  on  each  thousand  dollars  thereof;  counties  in 
principal  and  lotsrest  ol  any  aucEi  boada,  immodUlulj  lo  call  in  and  pay  aa 
many  of  ancli  boada  aud  acccaed  interest  thereon,  aa  the  fuada  on  baud  will 
liquidate,  as  hsralnbefora  provided.  Such  bond  or  bonds  shall  be  paJd  Id  the 
order  of  their  nnmber  ;  and  whea  any  bondfl  or  coupons  issued  under  this  act 
are  taken  up,  it  shall  be  the  duty  of  such  trsaaurer  to  certify  his  action  to  the 
board  of  county  commlsBioneni,  nho  shall  cancel  the  same,  so  that  thej  can 
bA  plainly  identLQed,  and  cause  a  record  to  be  made  of  the  same  ;  and,  when 
It  is  desired  to  redeem  any  of  such  bonds,  the  county  Ireasarer  shall  cauae  to 
be  published  for  thirty  days,  in  Bome  newspaper  at  or  uearest  the  couatj-seat 
of  the  coanty,  and  in  a  nswepaper  puhllshed  Id  the  city  of  Denver,  a  notice 
that  certaiii  oonnty  bonds,  by  nnmbers  and  amouuta,  will  be  paid  upon  preeeo- 
tation,  and  at  (he  expiration  of  thirty  days  auch  bonds  shall  cease  to  bear  in- 

g  S.  All  peraons  voting  on  the  qneetion  as  hereinbefore  provided  sball  vote 
hj  separate  ballot,  which  shall  be  deposited  la  a  box  to  be  used  (or  that  pur- 
pose only,  and  on  which  ballot  ahall  be  printed  the  worda,  "  For  funding 
county  debt,"  or  "  Ag^&st  funding  county  debt ;"  aod  if  upon  canvafiaingto 
[the]  rote  (which  shall  be  canvassed  in  the  same  inaaner  as  the  vote  for  county 
officers).  It  shall  appear  that  a  majority  of  nil  votes  cast  upon  the  question  so 
sabmitted  are  for  funding  the  county  debt,  then  the  county  commissioners 
shall  be  authorised  to  carry  out  the  provisions  of  this  act,  and  the  cauvaaalng 
board  ahall  certify  the  vote,  and  it  ahall  lie  made  part  of  the  county  records. 
The  judges  of  cleetioo  shall  make  and  certify  to  tba  clerk  of  the  county  a 
separate  list  of  the  namea  of  the  electors  voting  upon  the  questioc  of  the 
funding  of  the  county  Indebtedness  in  the  order  In  which  the  ballot  of  the 
•lector  so  voting  is  reoeived,  aod  each  ballot  shall  be  nnmbered  in  the  order  In 
which  it  is  rscelved,  and  the  number  recorded  and  [ou]  the  said  list  of  voters 
oppoelte  the  name  of  the  voter  who  pretenU  the  ballot 

Idws  1831,  p.  S6,  Sg  1-6. 
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which  Bach  valaation  sIihII  be  less  than  $5,000,000,  |3  on  each  thon- 
eand  dollars  thereuf ;  and  the  aggregate  amount  of  indebtedness 
of  any  county,  for  all  parposes,  exclneive  of  debts  contracted  before 
the  adoptiou  of  this  constitation,  shall  not  at  any  time  exceed  twice 
the  aiiionnt  above  herein  limited,  unless  when,  in  manner  pro- 
vided by  law,  the  question  of  incurring  such  debt  shall,  at  a  gen- 
eral election,  be  submitted  to  such  of  the  qualified  electors  of 
such  couuty  as  in  the  year  last  preceding  such  election  shall  have 
paid  a  tax  upon  property  assessed  to  them  in  such  connty,  and  a 
majority  of  those  voting  thereon  shall  vote  in  favor  of  iiicnrring 
the  debt ;  bnt  the  bonds,  if  any  be  issued  therefor,  shall  not  run 
less  than  ten  years ;  and  the  aggregate  amount  of  debt  so  contracted 
shall  not  at  any  time  exceed  twice  the  rate  upon  the  valuation 
last  herein  mentioned ;  provided  that  this  section  shall  not  apply 
to  counties  having  a  valuation  of  less  than  |1,00U,000." 

Wo  held  in  that  case  that  the  connty  was  not  estopped  from 
pleading  the  constitutional  limitation,  because  there  was  no  recital 
in  the  bonds  in  regard  to  it,  and  because,  also,  the  bonds  showing 
npon  their  face  that  they  were  issned  to  the  amonnt  of  $S00,000, 
the  pnrchaser,  having  that  data  bufore  him,  was  bound  to  ascer- 
tain from  the  records  the  total  assessed  valuation  of  the  taxable 
property  of  the  county,  and  determine  for  himself,  by  a  simple 
arithmetical  calculation,  whether  the  issne  was  in  harmony  with 
the  constitution  ;  and  that  the  bonds,  having  been  issued  in  vio- 
lation of  that  provision  of  the  constitution,  were  not  valid  obli- 
gations of  the  county.  Our  decision  was  based  largely  upon  the 
ruling  of  this  court  in  Dixon  Co.  v.  Field,  111  TJ.  S.  83;  i  Sup. 
Ct  Kep'r,  315.  To  the  views  expressed  in  that  case  wu  still  ad- 
here;  and  the  only  question  for  us  now  to  consider,  therefore,  is: 
Do  the  additional  recitals  in  these  bonds,  above  set  out,  and  the 
absence  from  their  face  of  any  thing  showing  the  total  number 
issued  of  each  series,  and  the  total  amount  in  all,  estop  the  couuty 
from  pleading  the  constitutional  limitatiou  I 

In  our  opinion  these  two  features  are  of  vital  importance  in 
distinguishing  this  case  from  Lake  Co.  v.  Q-raham  and  Dixon  Co. 
V.  Field,  and  are  snfiicient  to  operate  as  an  estoppel  agunst  the 
county.  Of  course  the  purchaser  of  bonds  in  open  market  was 
bound  to  take  notice  of  the  constitntional  limitation  on  the 
county  with  respect  to  indebtedness  which  it  might  incur.     But 
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vfaen,  npon  the  face  of  the  bonds,  there  was  an  esprese  recital 
that  that  limitatioQ  had  not  beea  passed,  and  the  bonds  them- 
eelree  did  not  show  that  it  bad,  he  was  bound  to  look  no  fnrtber. 
All  examination  of  an^  particular  bond  would  not  disoloee,  aa  it 
would  in  the  Lake  Co.  Case  and  in  Bizon  Co.  v.  Field,  that,  aa  a 
matter  of  fact,  the  constitutional  limitation  h^  been  exceeded  in 
the  issue  of  the  series  of  bonds.  The  purchaser  might  even  know, 
indeed  it  may  be  admitted  that  he  would  be  required  to  know, 
the  asseeeed  valuation  of  the  taxable  property  of  the  county,  and 
yet  be  conld  not  ascertain  by  reference  to  one  of  the  bouds  and 
the  aesessmeut-roll  whether  the  county  had  exceeded  its  power, 
nnder  the  conetitution,  in  the  premises.  True,  if  a  purchaser  had 
seen  the  whole  issue  of  each  series  of  bonds,  and  then  compared 
it  with  the  assessment-roll,  he  might  have  been  able  to  discover 
whether  the  issue  exceeded  the  amount  of  indebtedness  limited 
by  the  constitution.  But  that  is  not  the  test  to  apply  to  a  trans- 
action of  this  nature.  It  is  not  supposed  that  any  one  person 
would  pnrchase  all  of  the  bonds  at  one  time,  as  that  is  not  the 
usual  course  of  business  of  this  kind.  The  test  is,  what  does  caoh 
individual  bond  disclose?  If  the  face  of  one  of  the  bonds  liad 
disclosed  that,  as  a  matter  or  fact,  the  recital  in  it,  with  respect  to 
the  constitutional  limitation,  was  false,  of  course  the  county  would 
not  be  bound  by  that  recital,  and  would  not  be  estopped  from 
pleading  the  invalidity  of  the  bonds  in  this  particular.  Such  was 
the  case  in  Lake  Co.  v.  Graham  and  Dixon  Co.  v.  Field.  But 
that  is  not  this  case.  Here,  by  virtue  of  the  statute  under  which 
the  bonds  were  issued,  the  connty  commissioners  were  to  deter- 
mine the  amount  to  be  issued,  which  was  not  to  exceed  the  total 
amount  of  the  indebtedness  at  the  date  of  the  first  publication  of 
tbe  notice  requesting  the  holders  of  coanty  warrants  to  exchange 
their  warrants  for  bonds,  at  par.  The  statute,  in  terms,  gave  to 
the  commissioners  the  determination  of  a  fact — that  is,  whether 
the  issue  of  bonds  was  in  accordance  with  the  constitutioa  of  the 
state  and  the  statute  nnder  which  they  were  issued — and  required 
them  to  spread  a  certificate  of  that  determination  npon  the  rec- 
ords of  the  coanty.  The  recital  in  the  bond  to  the  effect  that 
Bocb  determination  has  been  made,  and  that  the  constitutional 
limitation  bad  not  been  exceeded  in  tbe  issue  of  the  bonds,  taken 
in  connection  with  tbe  fact  that  tbe  bonds  themselves  did  not 
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show  SQch  recitBl  to  be  untrae,  ander  the  law,  eetopB  the  oonntj 
from  saying  that  it  is  niitnia  Town  of  Ooloma  v.  Eaves,  92  TJ. 
S.  484;  Town  of  Veuice  v.  Mnidock,  id.  494;  Marey  v.  Town- 
ship of  OBwego,  id.  637 ;  Wilson  v.  Salamanca  Tp.,  99  U.  S. 
499 ;  Baehanan  v.  Litchfield,  102  U.  8.  378  ;  Northern  Bank  v. 
Porter  Tp.,  110  U.  8.  608;  4  Snp.  a.  Rep'r,  254. 

The  mie  respecting  the  binding  force  of  recitals  in  bonds  is 
well  stated  in  Town  of  Ooloma  v.  Eavea,  ae  follows:  "Where 
legislatire  authority  has  been  given  to  a  mnnicipality,  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issne  municipal  bonds  in  payment,  but  only  on  some  precedent 
condition,  snch  as  a  popular  vote  favoring  the  subscription,  ud 
where  it  may  be  gathered  from  the  legislative  enactment  that  the 
officers  of  the  mnnicipality  were  invested  with  power  to  deude 
whether  the  condition  precedent  has  been  complied  with,  thdr 
recital  that  it  has  been,  made  in  the  bonds  issued  by  them  and 
held  by  a  honajids  purchaser,  is  conclusive  of  the  fact,  and  bi»i- 
ing  upon  the  municipality ;  for  the  recital  is  itself  a  dedsioo  of 
the  fact  by  the  appointed  tribunal.    92  U.  S.  491. 

In  Buchanan  v.  Litchfield,  while  holding  tliat  the  bonds  wew 
in  excess  of  the  amount  that  conld  be  legally  issued,  and  that  the 
recitals  in  the  bonds  were  not  eaffident  to  estop  the  mnnicipslity 
from  pleading  a  want  ofanthority  to  issue  them,  theconrtsaj: 
"  As,  therefore,  neither  the  constitntion  nor  the  statute  prescribed 
any  mle  or  test  by  which  persons  contracting  with  munidpil 
corporations  should  ascertain  the  e:itent  of  their  '  existing  indebt- 
edness,' it  would  seem  that  if  the  bonds  in  qaestion  had  contained 
recitals  which,  npon  any  fair  construction,  amounted  to  a  repre- 
sentation on  the  part  of  the  constituted  authorities  of  the  city  tbit 
the  requirements  of  the  constitution  were  met  —  tliat  is,  that  the 
city's  indebtedness,  increased  by  the  amountof  the  bonds  in  ques- 
tion, was  within  the  constitutional  limit  —  then  the  city,  under 
the  decisions  of  this  court,  might  have  been  estopped  from  diepnt- 
ing  the  tmth  of  such  representations  as  against  a  hona^dt  bdder 
of  its  bonds.  The  case  might,  then,  perhaps,  have  been  brooght 
within  the  rule  announced  by  this  court  in  Town  of  Coloms  t. 
Eaves."  And  again :  "  Had  the  bonds  made  the  additional  re- 
dtal  that  they  were  issued  in  acoirdance  with  the  constitnti<Ki  or, 
had  the  ordinance  stated,  in  any  form,  that  the  propoaed  indebted- 
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ness  was  within  tlie  constitntioQal  limit,  or  had  the  statQte  r^ 
Btrieted  the  exertnse  of  the  anthoritj  therein  conferred  to  those 
municipal  corporations  whoee  iitdebtednees  did  not,  at  the  time, 
exceed  the  coiiBtitntional  limit,  there  would  have  been  ground  for 
holding  that  the  city  conld  not,  as  agunat  the  plaintiff,  dispute 
the  fair  inference  to  be  drawn  from  snch  recital  or  statement,  aa 
U)  the  extent  of  its  existing  indebtedness."     102  U.  S.  293. 

We  think  this  case  comes  fairly  within  the  principles  of  those 
jnst  cited ;  and  that  it  is  not  governed  by  Dixon  Co.  v.  Field  and 
Lake  Co.  t.  Graham,  but  is  distinguishable  from  them  in  the 
esBential  particulars  above  noted.     Judgment  affirmed.* 

Mr.  Justice  Gray  dissented. 

Hmilolpal  bonda. — The  followiog  cases  ud  notes  are  apon  the  eabjecE  of 
manidpel  and  r^lroad  aid  bonds:  Broim  7.  MllUkeo,  1  Am.  R.  R.  &  Corp. 
Rep.  8,  and  note;  Inhabitants  oF  B^roaTda  v.  Horrison,  2  Am.  B.  R.&  Corp. 
Rep.  39;  North  t.  Platie  Conntj,  2  Am.  R.  R.  &  Corp.  Rep.  608;  Calhoan  v. 
Hillard,  2  Am.  R.  R.  &  Corp.  Rep.  614i  Walleowaber  v.  Dnnnigan,  8  Am. 
R.  a  i  Corp.  Rep.  078,  and  note;  Merrill  v.  Tovrn  of  Uon^cello,  iJua.  K.  R. 
4  Corp.  Rep.  801,  and  note;  Doon  Townahlp  v.  Cammlue,  post. 


AlTDEBBON  ET  AL.  V.  MiDDLB  &  EaST  TeNNESSBS  CbNT.  R.  Co. 
(Supreme  Court  of  Tannesaee,  Dec.  IT,  ISBl.) 

1,  CORPORATtOKS.  SuiT  TO  BlfTORCB  SIJBBORIFTIONS  FOR  BTOCE.  COB- 
FOBiTK  BXIBTENCE,  The  statutes  provide  that  a  railroad  company's  charter 
»haU  Bret  be  registered  In  the  coaot;  where  the  eompany's  principal  office  is ; 
tbai  it  shall  then  be  transmitted  to  the  secretarj  of  state,  who  shall  affix  his 
certifieai«  of  ng^stratioD  and  the  g^reat  seal  of  slate,  and  that  these  ehall  be 
roistered  where  the  charter  was  orlglnallj  registered :  and  that  this  shall 
complete  the  companj'B  corporate  charter.  Held  that,  where  a  company 
WIS  organlisd  to  ran  a  railroad  through  several  coanties,  the  count;  where  its 
charter  has  been  so  registered  sball  be  deemed  to  have  been  determined  on  as 
the  location  of  the  principal  office,  and  holdlnfj^  '  directors'  and  stackholdem' 
meeting  in  another  county  wiU  not  change  the  fact,  and  registration  In  snch 
other  counties  is  not  essential. 

3.  Ahbndmeht  op  chabter  held  imtalid.  Where  a  charter  Is  amended 
■0  aa  to  change  the  starting  point  of  a  railroad  the  change  wttl  not  be  eReeted 
QQleM  such  amendment  is  registered  in  the  coDoty  iriiere  the  charter  was 
orifrinaliy  raftered. 

8.  ScBscBiFTioa  FOR  STOCK.  Wattbr  of  iupuxd  cokdftior  that  wsolb 
vrocK  MUST  BK  BITB8CRIBEIT.     Though  only  part  of  the  defendant's  capital  stock 
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I  tknv  wBi  DDthiBg  to  rebat  Ibe  impliad  legml  eooA- 
Uon  tbat  oo  Mod  p«jiii«nta  ihonld  be  eatcncad  ontil  all  tbe  Btaek  waa  ant^ 
■eribed,  7M,  wbcre  anbaalbsn  10  Mod  espnadj  agiaed,  for  the  porpam  ot 
"^''""g  d«fa>d«at  10  boild  K  cmain  part  of  Ha  rmA,  to  paj  lUelr  aabacrip- 
tioaa,  uid  on  tba  atrangth  at  Uw  ifnemcat  aaeh  pait  waa  oiaatraeied,  thia 
WM  a  wmiret  of  andt  Implied  omdhlOD,  and  mads  tbam  liaUe  oa  anck  nb- 

4,  Ir  sccH  ixiauriuni'KOT  waitkd  so  actiox  cak  bb  xacttaissd  as 
SUBaCBiFTiOs.  Subaeribera  wbo  did  not  tigm  aach  agraemaot,  nor  Toca  t» 
bsTa  part  of  the  road  conatmctod,  caiiDot  be  held  00  tbeir  saba^ptionB,  vbem 
on)  J  part  of  tli«  atod  baa  been  anbaeribed. 

5.  Fbaed  m  raoctjama  blimcuftiokb.  Tbon^  defeiMlant'sageiiterepi«> 
aentad  at  the  time  aadt  anbacriptiooa  w«ie  made  that  no  calla  (or  audi  would 
be  made  antH  madhm  load  waa  boUt  to  Ji.,  and  arrangementa  made  wherebf 
defendant's  tiaina  could  be  run  to  N.  o*«r  audi  road,  ^et  tbia  would  aot  daftat 
a  anbeeqnent  apcdal  armament  to  paj  iDbacriptiona  as  work  od  part  of  the 


6.  pRACnCK  IK  caurcmr.  Ezcludkd  etipkhck.  Whwe  a  bill  of  eseap- 
tiona  In  an  aqaltj  caae  does  not  parport  to  make  eselnded  erideaoe  a  part  at 
the  reeoid,  bnt  aimplr  redtea  that  certain  qoeationB  and  aaawen,  nferred  to 
bj  namber,  were  objected  to  and  exdaded,  it  doea  not  indode  aaeh  eridcoca^ 

APPEAL  from  ehanceiy  court,  Snmiuer  connt^,  W.  O.  Dis* 
mnkes,  special  judge.  Bill  b;  D.  B.  Andereoa  and  othen 
Sf^inst  the  Middle  and  East  Teoneeeee  Centnl  Bailroad  Com- 
psnj  to  enjoin  Boite  to  enforce  stock  enbecriptioas.  Defendant 
filed  a  cro8B-biIl  to  recover  on  Bocfa  sabecriptiooa.  Decree  for 
plBinti&.    Defendant  appeals.    Modified. 

C,  S.  Head  for  appellant    J.  J.  Turner  for  appellees. 

LuBTOH,  J.  A  namber  of  sabecribers  to  the  original  stock  of 
the  defendant  company  have  joined  in  filing;  this  bill  for  the 
purpose  of  enjoining  snits  at  law  npon  their  several  contracts  of 
finhscription.  The  corporation,  expreeelj  waiving  alt  qaestions  of 
jurisdiction,  answers  and  snbmits  the  liabilitj  of  complainants  to 
the  jndgment  of  the  court,  and  by  cross-bill  seeks  a  recovery 
against  each  of  them.  The  learned  chancellor  was  of  opinion  that 
no  liability  exieted,  and  perpetually  enjoined  snits  at  law,  and  dis- 
missed the  croBB-bill.  In  snpport  of  this  decree  a  nnmber  of  prop- 
ositions have  been  nrged. 

1.  It  is  insisted  that  the  defendant  company  has  no  legal  exist- 
enco,  becanse  its  charter  has  not  been  registered  in  the  several 
counties  through  which  it  is  authorized  to  construct  and  operate 
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a  line  of  railvaj.  The  charter  of  the  defendant  twinpany  was 
obtained  nnder  the  funeral  JDCorporalion  act  of  1875.  It  was 
granted  in  18S3,  and,  as  recited  in  the  written  parts,  was  "  for  the 
purpose  of  constructing  a  railway  from  the  town  of  Gallatin,  in 
the  eonnty  of  Somner,  to  the  city  of  Enoxville,  in  the  county  of 
Kdox,  through  the  counties  of  Sumner,  Trousdale,  Smith,  I'ut- 
nam,  De  £alb.  White,  Camberland,  Roane  and  Knox,  over  tliu 
most  direct  and  practical  mate  between  tliesaid  termini."  This 
charter  after  registration  in  Snmtier,  was  transmitted  to  the  Becro- 
tary  of  state,  who  affixed  his  certificate  of  registratiun  in  his 
office  and  the  great  seal  of  state.  Tliis  certificate,  together  with 
the  great  seal,  was  Enhsegnently  registered  in  the  eonnty  of  orig- 
inal registration.  Whether  there  has  been  any  registration  in 
aoy  of  the  other  counties  on  the  projected  line  of  road  is,  on  the 
record,  left  in  donbt. '  Complainants  insist  that  nntil  registration 
in  these  other  connties,  and  particularly  in  the  county  of  Trons- 
dale,  where  work  has  been  began,  and  where  directors'  meetings 
hare  been  lately  held,  the  company  has  no  valid  corporate  exist- 
ence. By  section  26  of  the  act  of  1875  it  ia  required  that  the 
charter  shall  t>e  n^istered  in  the  office  of  the  county  where  the 
principal  office  of  the  company  is  sitaated ;  that  it  bball  then  be 
transmitted  to  the  secretary  of  state,  who  shall  affix  his  certificate 
of  r^stration^  together  with  the  great  seal  of  state;  and  that 
these  shall  be  likewise  registered  "  where  said  iostrament  was 
originally  registered." 

This  section  then  declares  that  this  registration  shall  complete 
the  formation  of  the  company  as  a  body  politic,  and  the  validity 
of  the  same  in  any  legal  proceeding  shall  not  be  collaterally  qaea- 
tioiied.  When  these  conditions  of  existence  have  been  fulfilled 
as  reqnired,  and  not  before,  can  the  corporation  rely  upon  its 
exemption  from  collateral  attack.  Brewer  v.  State,  7  Lea,  683. 
All  this  was  done  in  this  case.  We  must  take  the  registration  in 
the  first  instance  as  a  corporate  determination  of  the  location  of 
its  "  principal  office."  Kegistration  in  the  county  where  its  prin- 
cipal office  is  sitaated  completes  its  identity  as  a  corporation.  It 
is  true  that  by  a  Bubsequent  clause  in  the  same  section  it  is  pro- 
vided "  that,  if  the  corporation  establishes  agencies  in  any  other 
county  or  counties,  the  instrument  must  he  also  registered  in  said 
county.*'     Failure  to  comply  with  this  provision  may  subject  the 
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corporation  to  a  proceediag  by  the  state  for  a  forfeiture,  bnt  its 
corporate  exietence  cannot  be  collaterally  questioned  after  registra- 
tion in  the  county  of  its  principal  office.  Complainants  are  uol 
in  a  Bitnation  to  make  any  question  as  to  thu  failure  to  r^isterin 
Trousdale  county.  It  is  ehown  tliat,  after  ttiey  Lad  Eubacrilied, 
the  meetings  of  the  directors  and  stockholders  were  held  at  llans- 
villo.  This  cannot  change  the  fact  that  the  corporators  d^ter- 
mined  Sumner  county  to  be  the  location  of  the  print-ipjil  o&vi. 
The  Biibeequent  opening  of  an  office  in  that  conuty,  or  the  reuioral 
of  the  ijrincipal  office,  if  permiseible,  cannot  affect  the  cbaracler 
acquired  by  tlie  registration  in  Sumner, 

2.  The  capital  stock  was  fixed  by  the  corporators,  at  a  meeting 
held  for  purpostis  of  organization,  at  $3,000,000.  Somethiiig ]e« 
tlian  $50,000  of  tliis  had  been  taken  when  this  bill  was  tiled. 
Complainants'  contention  is  tliat,  until  Ibo  whole  of  the  stock  is 
taken,  they  cannot  bo  made  liable  for  calls  on  their  subscripiions. 
It  is  well  settled  that  there  is  an  implied  condition  that  the  amount 
of  stock  specified  in  the  charter,  articles  of  association  or  roiitrai't 
of  sabscri_ption,  or  fixed  by  the  corporators  when  authorized  tu 
settle  same,  shall  be  actually  taken  before  the  6ul>scribere  sliall 
become  liable.  Head  v.  Gas  Co.,  9  Helsk.  5i5  ;  ilor.  Priv.  Corp., 
§  150 ;  Beach  Prir.  Corp.,  §  535.  This  implication  may,  boweTer, 
be  rebutted  by  the  terms  of  the  charter,  or  the  provisions  of  tlie 
enabling  act,  articJos  of  association,  action  of  stockholders  or  iot- 
poration  fixing  capital,  or  by  the  conditions  of  the  contract  of  sub- 
scription. So  a  subscriber  may  waive  such  condition,  aod  tliis 
waiver  may  be  either  express  or  implied.  A  waiver  will  generally 
lie  implied  if  the  subscriber  consents  to  the  letting  of  contracts, 
the  creation  of  debt,  or  the  doing  of  any  corporate  act  involving 
the  necessity  of  calling  in  the  subscribed  stock,  unless  tlie  clurUr 
expressly  forbid  the  doing  of  any  corporate  act  untiJ  the  requisite 
capital  is  taken.  Mor.  Priv,  Corp.,  §  156;  Beach  Priv.  Corp-' 
§  535,  and  authorities  cited.  There  is  nothing  in  the  eharteror 
resolution  fixing  tlie  amonnt  of  capital  stock,  or  in  tlie  original  con- 
tract of  subscription,  rebutting  the  usual  implied  conditions,  and 
taking  their  contract  of  subscription  out  of  the  general  rule  of 
law.  But,  after  the  original  subscription  had  been  made  a  cm- 
jority  of  the  subscribers  entered  into  the  following  agreement: 
"  For  the  pnrpose  of  enabling  the  Middle  and  East  Tenoaisee 
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Central  H.  Co.  to  pnt  their  road  under  constraction  from  the 
Chesapeake  and  Na-ibvilte  ntilroad  to  Hartsrille,  Teno.,  the 
undersigned  enbacribers  to  the  capital  stock  of  the  aaid  U.  &  E. 
T.  C.  R.  Go.  agree  that  they  will  pay  their  said  Babscriptions  as 
fast  as  the  work  progreaeos,  provided  that  not  more  than  twenty- 
five  per  cent  shall  be  called  for  in  anyone  month."  Upon  the  faith 
of  this  agreement  the  directors  let  oat  a  contract  for  the  constrnc- 
tion  of  the  very  part  of  the  projected  line  contemplated  by  this 
agreement,  being  eleven  and  one-half  miles,  and  covering  the 
ronte  between  the  Cheaapeske  and  Nashville  road  and  the  town  of 
HartBville.  The  contractors  were  shown  this  enpplementary  agree- 
ment, and  npon  the  faith  of  it  accepted  a  contract  to  construct  so 
mnch  of  the  road  as  was  agreed  to  by  that  paper,  and  had  com- 
pleted about  sevftuty  per  cent  of  the  work  when  this  suit  waa 
b^un.  The  obvious  effect  of  assenting  to  this  agreement  was  to 
waive  the  implied  condition  that  the  whole  of  the  stock  shonid  be 
raised,  and  was  an  undoubted  agreement  that  the  work  should 
b^n  at  the  Chesapeake  and  Nashville  railroad  instead  of  the  town 
of  Oallatin.  Some  of  the  complainants  did  not  sign  this  agree- 
ment, and  are  not  shown  to  have  assented,  by  votes  or  otherwise, 
to  the  commeocement  of  work  or  the  creation  of  debt.  There  is 
proof  that  at  a  meeting;  of  snbscribersit  was nnanimonsly  resolved 
that  the  directors  should  let  oat  a  contract  for  that  part  of  the 
line  between  Gallatin  and  Carthage,  but  it  is  not  shown  that  the 
complainants  who  failed  or  refused  to  sign  the  agreement  above 
set  ont  in  any  way  participated  in  this  meeting,  or  that  their 
stock  was  represented.  We,  therefore,  decide  that  such  of  com- 
pl^nants  as  did  not  sign  the  agreement  assenting  to  the  be^nning 
of  work  between  the  Chesapeake  and  Nasliville  railroad  and  the 
Tillage  uf  Hartsville  are  not  now  liable  to  have  their  stock  called. 
The  remainder  of  the  complainants  have  expressly  agreed  to  the 
beginning  of  constraction  and  to  the  payment  of  their  stock  as 
vork  progressed,  and  as  to  them  this  implied  condition  has  been 
waived. 

3.  Certain  other  positions  remain  to  be  considered  as  to  those 
of  complainants  who  have  waived  the  condition  that  the  full  cap- 
ital stock  shonid  be  raised.  Tt  is  said  that  the  defendant  company 
is  now  insolvent,  and  that  the  original  scheme  for  a  route  from 
Qallatin  to  Enoxville  cannot  be  carried  out,  and  that  the  enterprise 
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has  been  dwarfed  to  a  Bbort  link,  begioaiDg  eight  and  oue-haK 
miles  from  G-allatin,  and  terminating  at  Hartsville.  It  is  nrged 
that  the  charter  provided  for  a  road  beginning  at  Gallatin,  and 
not  at  a  point  on  the  Chesapeake  and  Nashville  road  eight  and  one- 
half  miles  from  G-allatin,  and  that  it  should  terminate  at  Kaox- 
ville,  and  not  at  the  town  of  Hartsville;  that  complainants  arc 
bnsiness  men  and  property -owners  in  Gallatin,  and  that  the  sdieme 
into  which  they  entered  contemplated  a  great  throagh  road,  pssj. 
ing  tlirough  the  coal-fields  of  the  Cnmberland  mountainB,  and 
connecting  their  citj  with  other  lines  of  railway  and  with  the 
flonrishing  city  of  Knoxville.  They  further  insistthat  to  procure 
their  subscriptions  the  ofScers  and  agents  of  the  company  repre- 
sented that  no  calls  would  be  made  upon  their  subecriptions  nntil 
the  company  bad  secored  a  contract  whereby,  if  it  should  build 
to  Carthage,  it  conld  consolidate  with  a  road  thence  to  Knoxfille, 
to  be  built  by  a  Mr.  Crawford,  and  that  no  call  sbonld  be  imde 
mitil  the  Chesapeake  and  Nashville  road  was  constructed  into 
Nashville,  and  a  rnuning  arrangement  made  by  which  the  trains 
of  the  defendant  company  should  be  carried  into  Nashville  orer 
the  track  of  the  Chesapeake  and  Nashville;  tliat  none  of  these 
things  bave  been  done,  or  are  now  possible ;  and  that,  therefore, 
they  should  not  be  held  liable.  The  company,  for  answer  to  ilie 
objection  as  to  the  beginning  point  of  the  road, under  constrndion, 
interpose  an  alleged  amendment  to  the  charter,  fixing  the  begin- 
ning point  at  the  Chesapeake  and  Nashville  railroad,  near  Galla- 
tin. This  amendment  was  obtained  in  ISSl,  upon  application  of 
the  directors,  as  provided  by  the  act  of  1S75,  as  amended  by  the 
act  of  1883,  chapter  163.  It  was  duly  re^stercd  in  Sumner  conntj, 
but  appears  never  to  have  been  registered  with  the  secretarr  of 
state.  This  neglect  makes  the  amendment,  even  if  othervi^ 
valid,  ineffectual  and  void.  An  amendment  must  be  registered 
as  the  original,  and,  until  this  is  done,  is  subject  to  the  same  obje^ 
tion  which  renders  void  a  defectively-registered  charter.  Brewer 
T,  State,  7  Lea,  682.  Another  amendment  was  obtained  pending 
this  suit,  changing  the  termini  to  the  Chesapeake  and  Xishviile 
railroad  near  Gallatin,  and  the  town  of  Carthage  in  Smitli 
county.  This  amendment  seems  to  have  been  in  all  respects  prop- 
erly registered.  By  it  the  capital  stock  was  reduced  to  $350,000- 
Thia  reduction  does  not  help  the  case,  inasmuch  as  it  is  not 
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shown  that  even  this  has  been  taken,  to  saj  nothing  of  other  objec< 
doQB  not  neceBsarj  to  coosidor.  Without  p&ssing  upon  the  valid- 
ity of  this  second  amendment,  we  are  of  opinion  that,  whether 
Talid  or  invalid,  the  complainants  are  estopped  to  qnestion  their 
liability  as  anbacribers.  They  expressly  agreed  that,  to  enable 
the  company  to  put  under  (instruction  the  line  between  the 
Chesapeake  and  Nashville  railroad  and  town  of  Hartsville, 
they  would  pay  their  subscriptions  as  that  work  progressed,  in 
tails  of  twenty-five  per  cent  monthly.  It  is  too  late  now  to  say 
that  the  line  has  not  been  begun  at  G-allatiu,  or  that  it  cannot  be 
carried  beyond  Hartsville,  We  know  of  do  reason  why  this 
company  might  not  have  begun  the  work  of  coustrnction  at  any 
point  on  the  line  between  Gallatin  and  Enoxville.  If  its  finances 
should  prove  insufficient  to  connect  the  part  bo  constructed  with 
the  charter  termini,  this  ought  not,  in  law  or  equity,  to  relieve 
the  snbscribets  who  assented  to  the  beginning  of  so  great  an  enter* 
prise  upon  bo  insufficient  a  capital. 

The  representations  made  to  induce  sabscriptions  were  all  made 
antecedent  to  the  written  contract  of  subscription,  and  upon  this 
groQud,  as  tending  to  contradict  the  written  contract,  were 
excluded.  This  ruling  was  doubtless  correct.  But,  however  this 
may  he,  the  excluded  evidence  is  not  properly  a  part  of  the  record 
before  us.  When  evidence  offered  in  a  chancery  cause  is  ex- 
cluded upon  objection,  the  correctness  of  the  ruling  cannot  be 
cliatleDged  upon  appeal  unless  the  excluded  evidence  be  made  a 
part  of  the  record  by  bill  of  exceptions.  This  has  been  repeat- 
edly BO  ruled.  Steele  v.  Frieraon,  85  Tenn.  430 ;  3  S.  W.  Rep'r, 
469;  Aymett  v.  Butler,  8  Lea,  453.  There  is  a  paper  in  che 
transcript  styled  a  "  bill  of  exceptions,"  bnt  this  is  not  signed  by 
the  chancellor  as  a  bill  of  exceptions.  Whether  it  be  a  memo- 
randum ou  a  deposition  or  a  decree  interlocutory  does  not  appear. 
Bnt  however  this  may  be,  it  does  not  purport  to  make  the  ex- 
cluded evidence  a  part  of  the  record,  and  simply  recites  that  cer- 
tain questions  and  answers,  referred  to  by  nunibers,  were  objected 
to  and  excluded.  At  moat  this  can  only  operate  to  exclude,  and 
not  include,  this  evidence  from  the  record.  The  decree  of  the 
chancellor  mnst  be  reversed  as  to  all  of  the  complainants  except 
Anderson,  Miller  and  Thompson.  As  to  them  it  will  be  modi- 
fied so  as  to  enjoin  suits  at  law  until  the  capital  stock  settled  by 
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the  corporators  has  been  raieed.  The  origiual  bill  will  be  dis- 
Qiisaed  as  to  all  of  the  other  complainaDta.  The  railway  cutupiny, 
under  ite  croaa-bill,  will  take  a  decree  id  accordance  with  ibe 
prayer  of  that  pleading  against  each  defendant  thereto  save  An- 
der^n,  Miliar  and  Thompson  for  the  amount  of  their  Bevt-ral  sub- 
BcriptiDns  alleged  to  be  due  and  unpaid,  with  interest  from  Sling 
of  croBB-bill.  One-third  of  the  costs  will  be  paid  bj  defendant 
railway  company,  and  remainder  by  defendants  to  cntse-biil 
against  whom  decrees  are  rendered.* 

1.  OrarporatlaiM  —  kctioit  on  nat«  given  for  stock  aDbBCrfbed  —  Mto^d 
to  dmy  coipoiata  axiatancB.  —  Whure  k  namber  ot  perK>DB  *ft  tModaln) 
together  and  mre  acting  as  a  corporation  under  color  of  lawful  aulboriijH 
anch,  though  their  corporate  orfraniutioD  ia  leKallj  defactiva,  a  aabacrilwr  lo 
the  corporate  atock,  who  was  a  promoter  of  the  corporate  organliatiol,  uxi 
who  haa  been  )t  partf  to  and  has  acquieaced  in  the  aatweqaent  piocaediogi  b 
InenrrlDK  llabitiiiin  and  iaaning  the  stock,  la  alao  eatoppod  to  den;  that  ibe 
•Mtoclatioc  la  a  corporation  defaeto,  or  tbat  the  Btock  bo  lasoed  U  nlii  in  to 
action  on  %  note  given  tor  the  araonnt  of  hla  anbecription.  MinneaotaGu- 
light  Economizer  Co.  v.  Denalow.  46  Minn.  171i  48  N.  W.  Rep'r,  T71.  ToUie 
same  oSect,  Columbia  Electric  Co.  w.  Dixon,  46  Minn.  463;  40  N.  W.  Bap'r, 
S44.     See,  also.  Handle/  v.  Stutz,  4  Am.  H.  R.  &  Corp.  Rep.  482. 

2.  Bnhaortpttona  for  atook  —  implied  oondltlon  that  all  the  atoek  mnft  bi 
snbaoilbad  bafbta  th«  inbaczllmr  la  liable. —  For  caaee  BasCaiainK  thia  nil«  and 
as  to  what  will  constitute  a  wiiver  of  It,  aee  Masonic  Temple  Aaaa.  r.  Cbiii- 
nell,  2  Am.  K.  R.  &  Corp.  Rep.  728;  International  Fair,  etc.,  Aaan.  v.  Wklkci, 
S  Am.  R.  R.  &  Corp.  Rep.  781.  The  terma  of  the  Bubecriptlon  nay  be  iocb  u 
to  negative  or  cooatitate  a  waiver  ot  the  Implied  condition.  Arkadelphi* 
Cotton  Mllta  v.  Trimble,  4  Am.  R.  R.  &  Corp.  Rup.  266. 

3.  Fraud  In  prociuing  aabacriptlan. — In  an  action  hy  a  r«ilmad  eonipaiijw 
a  note  given  for  a  aubacription  to  Ita  capital  stock,  a  good  defense  !■  set  op  l>T 
a  plea  that  plaintlS'a  agents  procured  the  subscriptioDS  by  rep  resent  illoiu  ibu 
plaintiS  would  isBue  stock  only  to  the  amount  of  93,000  per  mile,  and  boodi 
only  to  the  amount  of  |t2,000  per  mile,  whereaa  at  the  time  the  repnsmU- 
tiona  were  made,  stock  had  already  been  Isaued,  or  agreed  to  be  leaned,  lo  iIm 
tunount  of  $13,000,  and  bonds  to  the  amonnt  of  $10,000  per  mile.  Weems  t. 
Georgia  H.  k  Q.  R.  Co.,  84  Qa.  856  ;  11  S.  £.  Rep'r,   SOU. 

Where  a  subscription  for  corporate  atock  le  obtained  by  the  reprraaatalicn 
that  a  prominent  budaeaa  man  haa  Bubscribed  for  a  large  amount,  KnA  tli^hct 
that  he  paid  nothing  for  his  atock  is  concealed,  such  conceal  mi- i>l  maiii*  >t>' 
representation  fraadulent,  and  is  auffluient  to  avoid  the  contract.  Coin  t. 
Kenned;,  81  Iowa,  860  ;  4S  N.  W.  Rep'r,  1088. 

Bat  repreaentations  aa  to  the  future  Intention,  purpose  or  expectation  of  tbt 

oorporatioD,  or  the  prospective   value   of  lis  aaaeta,  tfaongh  falae  or  not  nade 

In  good  faith,  will  not  coDntitute  such  fraud  aa  will  enable  the  inhecribet  w 

*  Bsponed  In  17  8.  W.  Bep'r,  an. 
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■mid  luB  contract.     AmuUDng  v.  Kanhner,  47  OUo  St.  976  ;  34  N.  E.  Kep'r, 
8»T ;  Columbia  Electric  Co.  ».  Dlion,  46  Minn.  463  ;  49  N.  W.  Rep'r,  244. 

4.  Bill  to  oancol  aabacrlptloii  for  fraud  —  iqjnnotloii. — Where  porHons  are 
ludaeed  to  aubacribe  to  the  itock  of  a  corponUou  b;  repressnlatioas  tliat  it 
bad  a  paid-up  capital  ol  a  oertaln  antoant,  waa  out  of  debt,  aod  doing  a  profit- 
able buUDeea,  aud  that  they  would  be  given  employment  ihereiu  at  Bpecifiad 
TigM,  all  of  which  repraseutatiooH  are  false,  they  are  entitled  to  a  decree  for 
the  cancellation  of  their  sulMcrlptlon,  and  the  return  to  them  of  the  money 
thiy  paid  for  the  ■  lock,  with  Interest.  Sherman  v.  American  Stova  Co..  8Q 
Mich.  168 ;  48  N.  W.  Rep't,  587.  It  is  proper  to  restrain  by  Injunction  any 
dispcaiUon  of  the  corporate  propeny  and  the  money  p^d  for  the  stock  pend- 
lag  such  suit.    Id. 


NoBTBKBK  FAa  B.  Oo.  V.  Tbrrttobt  of  Wabboiotok,  bz  oel. 
DcBrm,  Fbobeoutiito  Atfobnbt. 

(SopreiiM  Court  o(  tbe  Uolted  SCatoa,  Jan.  i,  ISftJ.) 


1-  Railroad  companies,    UAiTDAuns  to  bsect  and  haentain  station 

ASD  WOP  TRAIHH  THEREAT.      GRNSSAI.  ROLE  AS  TO  ORANTINS  THMT.      A  Writ 

cf  numdamut  to  compel  a  railroad  corporation  to  do  a  particular  act  in 
OMatmetlng  its  road  or  boJidin^  or  In  ranning  its  trains  can  be  iaaued  only 
»h«D  there  is  a  epecific  legtl  duty  on  its  part  to  do  that  act,  and  cl«ar  proof  of 
a  breach  of  that  duty. 

3.  PsMTTiCB.  In  wkosb  haub  bdit  bbodld  be  brouqht  in  bi;ch  case. 
A  mandamtu  to  mmpel  a  railroad  company  to  erect  and  maintain  a  station  at 
a  certain  plaea,  and  stop  its  trains  there  for  the  accommodation  of  tbe  public, 
foiuded  npoa  an  ailagsd  breach  of  public  duty  required  of  it  by  law,  is  prop- 
erly brought  In  the  name  of  the  state  at  the  relation  of  the  prosecuting  at- 
torney of  the  ooonty  in  which  the  place  Is  located. 

3.  CiRCnUSTANCEH  HELD  INBUFFTCIENT  TO  WARRANT  THE  lUCIjIKF.  Defend- 
ant railroad  company,  haring  a  discretion  as  to  the  location  of  the  rente  of  its 
read,  coDStmeted  its  road  through  Y.,  an  eatabllahed  conn^^oat,  and  tbe 
largest  and  moat  prosperous  town  in  the  count;  and  along  the  line  of  the  road 
for  many  milee,  and  stopped  its  trains  there,  but  did  not  build  a  station.  After 
completing  its  road  four  miles  further,  to  North  T..  a  town  li^  out  on  anlm- 
prorgd  lands  of  Its  own,  it  tbera  erected  a  station,  and  ceased  lOBtop  its  trains 
at  Y.,  which  resulted  in  a  rapid  Increase  in  siie  of  North  Y.  at  tha  expense  at 
T.,  which  as  rapidly  dwindled.  On  an  application  tor  a  mandamu*  to  compel 
defendant  toerect  and  maintain  a  station  at  T.,  and  stop  its  trains  there,  it 
appeared  that  North  Y.  had  become  by  far  tbe  most  important  town  In  tha 
omaty,  and  that  the  ■nrroanding  community  were  better  accommodated  by  a 
nation  at  that  plaae;  thst  a  station  at  T.  would  not  pay  expenses;  that  there 
were  other  atations  on  the  road  fumishlug  sufficient  facilities  for  the  country 
nnth  of  Korth  T. ;  and  that  North  Y.  had  been  made  the  county-Beat 
by  act  of  the  legislature.  Held,  maiidamiu  being  predicated  upon  the  facte 
exIMIng  at  the  time  of  rendering  Judgment,  ttiat  it  waa  erronaoasly  issued, 
the  facta  not  bringing  the  caaa  within  the  power  of  the  court  to  grant  relief. 
VOL.  T.— 46 
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TN  error  to  the  eapreme  court  of  the  territory  of  WaBhiogton. 

STATEMSNT  BT  MB.  JUSTIOB  OBAT. 

A  petitioii  in  the  nsine  of  the  territory  of  Washington,  at  tW 
relation  of  the  prosecnting  attorney  for  the  coanty  of  Y&kima 
and  four  other  counties  in  the  territory,  was  filed  in  the  district 
court  of  the  fourth  judicial  district  of  the  territory  on  Febmiry 
20,  1885,  for  a  m(i7k2amu»  to  compel  the  Northern  Pacific  Kail- 
road  Company  to  erect  and  maintain  a  station  at  Yakima  city,  vo 
the  Cascade  branch  of  its  railroad,  extending  from  Paaco  jniic- 
tion,  on  the  Columbia  river,  np  the  valley  of  the  Yakima  river, 
and  through  the  county  of  Yakima,  toward  Paget  sound,  and  to 
stop  its  trains  there  to  receive  and  deliver  freight,  and  to  receire 
and  let  oS  paasengers. 

The  Northern  Pacific  Bailroad  Company  was  incorporated  by 
act  of  congress  of  July  2,  1864,  chapter  217,  and  was  thereby 
"  authorized  and  empowered  to  lay  out,  locate,  construct,  furnish, 
maintain  and  enjoy  a  continnons  railroad  and  telegraph  line,  vith 
the  appurtenaoceB,  namely,  beginning  at  a  point  on  Lake  Superior, 
in  the  state  of  Minnesota  or  "Wisconsin,  thence  westerly,  by  tbe 
most  eligible  rfulroad  route,  ae  shall  be  determined  by  said  com- 
pany, within  the  territory  of  the  United  States,  on  a  line  iiortbof 
the  forty-fifth  degree  of  latitude,  to  some  point  on  Puget'ssoand, 
with  a  branch,  via  the  valley  of  Columbia  river,  to  a  point  at  or 
near  Portland,  in  the  state  of  Oregon,  leaving  the  main  trunk 
line  at  the  most  suitable  place,  not  more  than  three  hundred  miles 
from  its  weitem  terminus;  and  is  hereby  vested  with  all  tbe 
powers,  privileges  and  immunities  necessary  to  carry  into  effect 
the  purposes  of  this  act  as  herein  set  forth."  By  section  5  of 
its  charter  it  was  enacted  "that  said  Northern  Pacific  railroad 
shall  bo  constructed  in  a  substantial  and  workmanlike  maoDer, 
with  all  the  necessary  draws,  culverts,  bridges,  viaducts,  crossings, 
turnouts,  stations  and  watering  places,  and  all  other  appnite- 
nances,  including  furniture  and  rolling  stock,  equal  in  all  re&pects 
to  railroads  of  the  first  class  when  prepared  for  business,  with  rails 
of  the  beat  quality,  manufactured  from  American  iron ;  and  i 
uniform  gauge  shall  be  established  throughout  the  entire  leogth 
of  the  road."  And  by  section  20  it  was  enacted  "  that  the  better 
to  accomplish  the  object  of  this  act,  namely,  to  promote  the  public 
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interest  and  welfare  by  the  conBtmctioo  of  said  railroad  and  tele- 
graph line,  and  keeping  the  same  in  working  order,  and  to  secnre 
to  the  government  at  all  times  (bnt  particalarl;  in  time  of  war) 
the  Qse  and  benefits  of  the  same  for  postal,  military  and  other 
parpoees,  congress  may^  at  any  time,  having  dne  r^;ard  for  the 
rights  of  said  Northern  Pacific  Railroad  Company,  add  to,  alter, 
ameod  or  repeal  this  act."     13  St.  366,  368,  372. 

The  petition  set  forth  at  length  the  size  and  importance  of 
Yakima  city  and  itsnoed  of  railroad  accommodations ;  alleged  that 
it  was  the  conoty-Beat  of  Yakima  county,  a  connty  having  more 
than  Ibar  thoosand  inhabitants,  and  had  a  conrt-hoase  where  courts 
of  tiie  United  States  and  of  the  territory  were  held,  and  a  United 
States  land-office ;  that  the  defendant  had  refused  to  establish  a 
freight  and  passenger  station  or  to  stop  its  trains  at  Yakima  city, 
bat  was  building  a  freight  and  passenger  statioQ  and  stopping  its 
trainB  at  the  rival  town  of  North  Yakima,  four  miles  further  north, 
which  it  had  laid  out  on  its  own  unimproved  land,  and  was  ruin- 
ing Yiikima  city  for  the  purpose  of  enhancing  the  valneof  its  own 
town-site. 

The  answer,  filed  June  1,  1885,  said  nothing  as  to  the  couit- 
honBe ;  admitted  that  at  the  time  of  filing  the  petition  there  was 
a  United  States  land-office  at  Yakima  city,  bnt  alleged  that  it  had 
since  been  removed  by  order  of  the  president  of  the  United  States 
to  North  Yakima ;  admitted  that  Yakima  city  heretofore  had  five 
hundred  inhabitants,  but  alleged  that  since  the  constniction  of  the 
defundaut's  railroad  two-thirds  of  them  had  removed  with  their 
houses  and  other  buildings  to  North  Yakima,  and  others  were  coo- 
tiDQally  abandoning  it,  and  no  baildings  or  business  were  replac- 
ing those  taken  away ;  denied  that  it  had  laid  out  the  town  of 
North  Yakima  for  the  purpose  of  enchancing  the  value  of  its  own 
property,  or  for  the  purpose  of  injuring  the  property  of  any  other 
person,  town  or  city,  and  alleged  that  there  was  not  business 
enongh  to  warrant  more  than  one  station  on  this  part  of  its  road, 
and  that  North  Yakima  was  a  muiih  larger  and  more  prosperous 
town  than  Yakima  city  ever  was,  and  was  a  more  convenient  point 
for  the  people  of  the  neighboring  valleys,  who  were  more  than 
fifteen  times  as  many,  and  had  more  than  fifteen  times  as  much 
taxable  property,  as  the  people  living  in  Yakima  city  and  its  im- 
mediate vicinity. 
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Tbe  parties  bIbo  miule  aJlegations  and  deniala,  and  (after  the 
filing  of  a  replication  not  copied  in  the  record]  introduced  evi- 
dence at  the  trial  by  a  jnr;  aa  to  the  matters  afterward  stated  in 
the  epecial  verdict,  which  wae  returned  October  17,  1885,  in 
andwer  to  forty-six  queatiooB  submitted  by  the  court,  and  vuia 
substance  ae  follows : 

In  January,  1S&5,  the  defendant  carried  freight  aiid  passengers 
for  hire  on  its  railroad  to  and  from  Yakima  citj,  and  kept  ui 
agent  there  who  attended  to  the  freight  and  sold  tickets  to  pas- 
sengers; but  before  February  20,  1S85,  having  completed  its  roid 
to  North  Vakima,  it  ceased  to  atop  its  trains  at  Yakima  city,  and 
efitablished  a  freight  and  passenger  station  at  North  Yakima,  and, 
pursuant  to  section  4  of  its  charter,  tendered  its  road  to  the  United 
States  as  fully  completed  and  equipped  from  Pasco  junction  to  or 
beyond  Yakima  city,  and  caused  to  be  appointed  by  the  preeideni 
of  the  United  States  commissioners  to  examine  and  report  on  the 
condition  of  the  road.  On  March  16,  1885,  that  part  of  its  road 
from  Pasco  junction  by  Yakima  city  to  North  Yakima  had  not 
been  turned  over  to  the  operating  department  of  the  compuir, 
but  the  freight  and  passenger  trains  were  not  run  ae  aubordiiute 
to  tbe  construction  of  the  road. 

In  January,  18S5,  Yakima  city  was  the  oldest  and  lai^eattowD, 
and  the  most  important  business  center,  on  the  Cascade  brancli  of 
the  defendant's  railroad,  between  the  Columbia  river  and  Pnget 
soand.  On  February  20,  1S85,  and  when  the  defendant  built  sud 
operated  its  road  to  Yakima  city,  the  amount  of  business  done  it 
Yakima  city  annually  wae  |250,000,  its  population  was  five  him- 
dred  and  there  was  no  other  town  or  business  center  of  any  im- 
portance in  Yakima  county. 

On  October  17,  1885,  Yakima  city  was  the  largest  town  aod 
tbe  most  important  business  center  in  the  county,  except  tlte  town 
of  North  Yakima;  the  population  of  Yakima  city  was  one  hon- 
dredand  fifty;  there  were  seventy  children  attending  echool  there; 
and  it  had  two  hotels,  a  fionr-mill,  thirteen  stores  and  places  of 
business,  twenty-seven  dweUing-houses,  and  but  a  limited  ainonnt 
of  iaduBtries  requiring  railroad  facilities.  The  amount  of  bonnea 
famished  by  Yakima  city  to  the  defendant  over  that  portion  of  its 
road  between  Pasco  junction  aud  North  Yakima  in  the  Bammer 
of  1885  was  in  June  sixteen   thousand  pounds,  in  July  foor 
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tbousand  ponnde,  in  Angnst  none,  in  September  two  thoaaand 
foDr  hnndred  pounds,  iu  October  none ;  and  dnriog  that  period 
no  produce  of  Takima  city  or  the  coantry  adjoining  was  famished 
by  anj  one  to  be  carried  over  the  dofeadaot'a  road. 

There  is  a  safe  and  suitable  phice  for  a  froi^bt  and  passenger 
station  in  Takima  city  ou  the  line  of  the  defendant's  road,  and 
the  defendant  has  the  ability  to  constnict  and  maintain  such  a 
station  there,  with  freight  and  passenger  facilities.  If  the  de- 
fendant had  done  so,  Yakima  city  would  have  retained  its  former 
size  and  importance.  No  demand  was  ever  made  npon  the  de- 
fendant for  the  establishment  of  a  freight  and  passenger  station 
tbere.  The  expense  of  constracting  and  fitting  for  practical  nsa 
a  station  and  warehouse  at  Yakima  city  would  be  abont  $8,000, 
and  of  keeping  the  requisite  agents  there  (1 50  a  month.  The 
wear  and  tear  and  cost  of  stopping  a  train  at  a  station  is  $1. 

The  paeaenger  and  freight  traffic  of  the  people  living  in  the 
Talleys  of  the  streams  entering  the  Yakima  river  at  and  near 
Takima  city  and  North  Yakima,  considering  them  as  a  community, 
would  be  better  accommodated  at  North  Yakima  than  at  Yakima 
city.  There  are  other  stations  for  receiving  freight  and  passengers 
on  that  part  of  the  defendant's  railroad  extending  from  PaBa> 
jnnction  to  North  Yakima,  called  "  Yakima  Division, "  fnr- 
nisliing  sufficient  facilities  for  all  the  coantry  below  North  Yakima, 
and  the  earnings  of  that  division  are  not  sufficient  to  pay  its  mn- 
ning  expenses. 

On  the  verdict  of  the  jury  and  the  admiaaions  in  the  pleadings 
each  party  moved  for  judgment ;  and  ou  April  23,  1886,  the  dis- 
trict court  ordered  a  peremptory  mant^amiM  to  issue,  iu  accordance 
with  the  prayer  of  the  petition.  The  record  showed  that  the 
district  court  daring  the  previoos  proceedings  in  the  case  was  held 
flt  Yakima  city,  bat  at  the  time  of  rendering  judgment  was  held 
at  North  Yakima,  to  which  the  eonnty-seat  and  the  coart-honse 
had  been  removed  pursuant  to  the  statute  of  the  territory  of 
January  9,  1886.  Laws  Wash.  Ter.  1885-86,  pp.  57,  457.  On 
appeal  to  the  supreme  court  of  the  territory,  the  judgment  of  the 
district  court  waa  affirmed.  3  Wash.  Ter.  803  ;  13  Pac.  Rep'r, 
604.  The  defendant  thereupon  sued  out  this  writ  of  error,  and 
assigned  the  following  errors : 

"  First.  That  the  proceedings  were  not  commenced  by  the 
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proper  relator,  or  in  the  name  or  on  belialf  of  the  real  par^  in 
interest. 

"  Second.  Tli&t  Yakima  city  is  the  real  partj  in  ioterest 

"  Third.  The  application  and  petition  do  not  state  facte  Buffi- 
cient  to  conetitute  a  cauee  of  action. 

"  Fourth.  The  findinga  of  the  juiy  are  not  Enflicient  to  BiutaiD, 
and  are  inconBistent  with,  the  judgment  rendered  thereon  by 
the  court 

"  Fifth.  The  jury  fonnd  that  existing  depot  and  stations  between 
North  Yakima  and  Pasco  fnmisbed  sufficient  railroad  station 
facilities. 

"  Siasih.  The  jury  f  oand  affirmatively  that  the  railroad,  &t  tlte 
time  of  the  application  and  the  retnm  diereto,  was  in  the  hands 
of  the  railroad  contractors  and  constraction  department. 

*^  Seventh.  That  the  hnsiness  furnished  said  railroad  compaQy 
hy  said  Yakima  city  and  its  people,  and  transacted  at  said  Yabim 
city  by  said  railroad,  was  not  safficient  to  pay  the  mnning  expenses 
of  a  station  at  said  place. 

"  Eighth,  The  jnry  found  that  no  demand  whatever  was  ever 
made  npon  the  Northern  Pacific  Kailroad  Company  for  the  Gaid 
station  or  other  depot  facilities  mentioned  in  the  said  applicatioii 
and  the  judgment  of  said  court. 

"iPmiA.  No  facta  are  foand  showing  any  neceasitj  for 
other  or  additional  stations  and  facilities  than  those  already 
furnished. 

"  Tenth.  The  charter  of  the  Northern  Pacific  [iailroad  Com- 
pany vesta  in  said  company  a  discretionary  power  in  reference  to 
locating  and  constructing  and  maintaining  its  stations. 

"  Eleventh.  That  the  matters  set  forth  in  the  application  and 
findings  by  the  jary  are  not  matters  which  the  law  specially  e"' 
joins  as  a  duty  resulting  from  an  office,  trust  or  station. 

"Twelfth.  That  the  jndgment  affirming  the  judgment  of  tbe 
district  court  rendered  on  the  findinga  of  the  jury,  and  thewnt 
thereon,  are  vagne,  uncertain  and  insufficient,  in  not  directing 
and  defining  what  said  Northern  Pacific  Railroad  Company  "■« 
to  do  under  said  judgment  and  writ,  especially  as  to  the  ciiaradfi 
kind  and  clasa  of  station  and  facilities  to  be  furnished,  and  'k- 
quires  an  impossibility  in  this,  to  wit:  that  said  station  be  con- 
structed immediately." 
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James  MoNaitght,  A.  H.  Garland  and  S.  J.  May  for  plain- 
ti£E  iu  error, 

Ko  appearance  for  defendant  in  error. 

Mr.  Jnstice  Grat,  after  stating  the  case  as  above^  delivered  the 
opinion  of  the  court,  A  writ  of  mandamut  to  compel  a  railroad 
corporation  to  do  a  particalar  act  in  constructing  ila  road  or  bnild- 
JDgs,  or  in  mouiog  its  trains,  can  be  issued  only  when  there  is  a 
specific  1^1  duty  on  its  part  to  do  that  act,  and  clear  proof  of  a 
breach  of  that  dat;. 

If,  as  in  Baiboad  t.  Hall,  91  U.  8.  313,  the  charter  of  a  railroad 
corporation  expressly  requires  it  to  maintain  its  railroad  as  a  con- 
tiDuoos  line,  it  may  be  compelled  to  do  so  by  mandamtts.  So  if 
tiie  charter  requires  the  corporation  to  coastract  its  road  and  to 
mn  its  cars  to  a  certain  point  on  tide-water  (as  was  held  to  be 
the  case  in  State  v.  BAilrosd,  29  Conn.  538),  and  it  has  so  con- 
Btmcted  its  road  and  used  it  for  years,  it  may  be  compelled  to 
continue  to  do  so.  And  matidamua  will  lie  to  compel  a  corpora- 
tJon  to  build  a  bridge  in  accordance  with  an  express  requirement 
of  statute.  Railway  v.  Mississippi,  112  U.  S.  13;  5  Snp.  Ct. 
Eep'r,  19 ;  People  v.  Kailroad,  70  N.  Y.  569. 

Bat  if  the  charter  of  a  railroad  corporation  simply  authorizes 
the  corporation,  without  requiring  it,  to  construct  and  maintain  a 
railroad  to  a  certain  point,  it  has  been  held  that  it  cannot  be  com- 
pelled by  mandamtiB  to  complete  or  to  maintain  its  road  to  that 
point  when  it  would  not  be  remunerative.  Bailway  Co.  v. 
Qneen,  lEI.  &  Bl.  858;  id.  874;  Com.  v.  Railroad,  12  Gray, 
180;  State  v.  Railroad,  18  Minn.  40  (Gil  21). 

The  difficulties  in  the  way  of  issuing  a  mandamua  to  compel 
the  maintenance  of  a  railroad  and  the  running  of  trains  to  a  tep- 
minus  fixed  by  the  charter  itself  are  much  increased  when  it  is 
soQght  to  compel  the  corporation  to  establish  or  maintain  a  station 
and  to  stop  its  trains  at  a  particular  place  on  the  line  of  its  road. 
The  location  of  stations  and  warebooses  for  receiving  and  deliv- 
ering passengers  and  freight  involves  a  comprehensive  view  of 
the  interests  of  the  public,  as  well  as  of  the  corporation  and  its 
Brockholders,  and  a  consideratiou  of  many  circumstances  concern- 
ing the  amount  of  population  and  business  at  or  near  or  within 
convenient  access  to  one  point  or  another,  which  are  more  appro- 
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prJAte  to  be  determined  by  the  directors,  or  id  case  of  abuse  of 
their  discretion,  by  the  legislature,  or  by  admiDistrstive  boards 
intrusted  by  the  legisktare  with  that  duty,  than  by  the  ordiuary 
judicial  tribnuals. 

The  defendant's  charter,  after  authorizing  and  empowering  it 
to  locate,  construct  and  maintain  a  continuous  railroad  "  by  the 
most  eligible  route,  as  shall  be  determined  by  said  company," 
witliin  limits  described  in  the  broadest  way,  both  as  to  the  ter- 
minal points  and  as  to  the  course  and  direction  of  the  road,  and 
vesting  it  with  "  all  the  powers,  privileges  and  immunities  neces- 
sary to  carry  into  effect  the  purposes  of  this  act  as  herein  set 
forth,"  enacts  that  the  road  "  shall  be conBtructed  in  a  substantial 
and  workmanlike  manner,  with  all  the  necessary  draws,  culverts, 
bridges,  viaducts,  crossings,  turnouts,  stations  and  watering  places, 
and  all  other  appurtenances."  The  words  last  quoted  are  but  a 
geneml  expression  of  what  would  be  otherwise  implied  by  law,  and 
cover  all  structures  of  every  kind  needed  for  the  completion  and 
maintenance  of  the  railroad.  They  cannot  be  construed  as  imposing 
any  specific  dnty,  or  as  controlling  the  discretion  in  these  respects 
of  a  corporation  intrusted  with  such  large  discretionary  powers 
upon  themoreimportantqnestionsof  the  course  and  the  termini  of 
its  road.  The  contrast  between  these  general  words  and  the  spe- 
cific requirements,  which  follow  in  the  same  section,  that  the 
rails  shall  be  manufactured  from  American  iron,  and  that  "  a  uni- 
form gauge  shall  be  established  throughout  the  entire  length  of 
the  road,"  is  significant. 

To  hold  that  the  directors  of  this  corporation  in  determining 
the  number,  place  and  size  of  its  stations  and  other  etrnctures, 
having  regard  to  the  public  convenience  as  well  as  to  its  own 
pecuniary  interests,  can  be  controlled  by  the  courts  by  writ  of 
Tnandam'is,  would  be  inconsistent  with  many  decisions  of  high 
authority  in  analogous  cases. 

The  conatituCton  of  Colorado  of  1S76,  article  15,  section  4,  pro- 
vided that  "  all  railroads  shall  be  public  highways,  and  all  railroad 
companies  shall  be  common  carriers ; "  and  that  "  every  railroad 
company  diall  have  the  right  with  its  road  to  intersect,  connect 
with  or  cross  any  other  railroad."  Section  6  of  the  same  article 
was  as  follows:  "All  individuals,  associations  and  corporations 
shall  have  equal  rights  to  have  persons  and  property  transported 
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over  an;  railroad  in  this  state,  and  no  nndne  or  anreason&blfl  dia- 
crimination  shall  be  made  in  charges  or  facilities  for  transporta- 
tion of  freight  or  pasaengers  within  the  state,  and  no  railroad 
company,  nor  any  lessee,  manager  or  employe  thereof  shall  give 
any  preference  to  individnals,  associations  or  corporations  in  fur- 
nishing car  or  motive  power."  The  General  Lawsof  Coloradn  of 
1877,  chapter  19,  section  111,  anthorized  every  railroad  company 
"to cross,  intersect  or  connect  its  railways  with  any  other  mil- 
way,"  "  to  receive  and  convey  persons  and  property  on  its  rail- 
way," and  "to  erect  and  maintain  all  neeeeeary  and  convenient 
bnildings  and  stations,  fixtures  and  machinery  for  the  convenience, 
accommodation  and  use  of  passengers,  freights  and  bnsiness  in- 
terests, or  which  may  be  necessary  for  the  construction  or  opera- 
tion of  said  railway."  This  eonrt  held  that  section  6  of  article 
15  of  the  constitution  of  Colorado  was  only  declaratory  of  the 
common  law  ;  that  the  right  secured  by  section  4  to  connect  rail- 
roads was  confined  to  their  connection  as  physical  structures,  and 
did  not  imply  a  connection  of  business  with  business;  and  that 
neither  the  common  law,  nor  the  constitution  and  statutes  of  Colo- 
rado, compelled  one  railroad  corporation  to  establish  a  station  or 
to  stop  its  cars  at  its  junction  with  the  railroad  of  another  corpora  ■ 
Hon,  although  it  had  established  a  union  station  with  the  connect- 
ing railroad  of  a  third  corporation,  and  had  made  provisions  for 
the  transaction  there  of  a  joint  business  with  that  corporation. 
Chief  Justice  Waite,  in  delivering  the  opinion, said  ;  "Noatatute 
requires  tliat  connected  roads  shall  adopt  joint  stations,  or  that 
one  railroad  company  shall  stop  at  or  make  use  of  the  station  of 
another.  Each  company  in  the  state  has  the  legal  right  to  locate 
its  own  stations,  and,  so  far  as  statutory  regniatiooe  arc  concerned, 
is  not  required  to  use  any  other.  A  railroad  company  is  prohib- 
ited, both  by  the  common  law  and  by  the  constitution  of  Colo- 
rado, from  discriminating  unreasonably  in  favor  of  or  against  an- 
other company  seeking  to  do  business  on  its  road  ;  but  that  does 
not  necessarily  imply  that  it  must  stop  at  the  junction  of  one  and 
interchange  bnsiness  there  because  it  has  established  joint  depot 
accommodations  and  provided  facilities  for  doing  a  connecting 
business  with  another  company  at  another  place.  A  station  may 
be  established  for  the  special  accommodation  of  a  particular  cus- 
tomer ;  but  we  have  never  heard  it  claimed  that  every  other  cus* 


PdbyGoOgiC 


362      NOETHBHN  PaO.  U.  UO.  V.  TeERITORY  OP  WASHINGTON. 

tomer  could,  by  a  euit  in  eqnit;,  in  the  absence  of  a  statutory  or 
contract  right,  compel  the  company  to  establish  a  like  station  for 
his  special  accommodation  at  some  other  place.  Sach  matters 
are,  and  always  have  beeu,  proper  snbjects  for  legislative  consid- 
eration, unless  prevented  by  some  charter  contract;  but,  as  a 
*' general  rale,  remedies  for  injustice  of  that  kind  can  only  be  ob- 
tained from  the  legislature.  A  court  of  chancery  is  not,  any  more 
than  is  a  court  of  law,  clothed  with  legislative  power."  Atchison, 
T.  &  S.  F.  E.  Co.  V.  Denver  &  N.  O.  R.  Co.,  110  IT.  S.  667,  681, 
682;  4  Sup.  Ct.  Rep'r,  185. 

Thfl  court  of  appeals  of  New  York,  in  a  very  recent  case,  refused 
to  grant  a  mcmdamua  to  compel  a  railroad  corporation  to  con- 
struct and  maintain  a  station  and  warehouse  of  sufficient  capacity 
to  accommodate  passengers  and  freight  at  a  village  containing  one 
thousand  two  hundred  inhabitants,  and  furnishing  to  the  defendant 
at  its  station  therein  a  large  freight  and  passenger  business,  although 
it  was  admitted  that  its  present  building  at  that  place  was  entirely 
inadequate  that  the  absence  of  a  suitable  one  was  amatter  of  serious 
damage  to  large  numbers  of  persons  doing  business  at  that  station ; 
that  the  railroad  commissioners  of  the  state,  after  notice  to  the 
defendant,  had  adjudged  and  recommended  that  it  should  con- 
struct a  suitable  building  there  within  a  certain  time  ;  and  that 
the  defendant  had  failed  to  take  any  steps  in  that  direction,  not 
for  want  of  means  or  ability,  but  because  its  directors  had  decided 
that  its  interests  required  it  to  postpone  doing  so.  The  court, 
speaking  by  Judge  Danforth,  while  recognizing  that  "  a  plainer 
case  conid  hardly  be  presented  of  a  deliberate  and  intentional  dis- 
regard of  the  public  interest  and  the  accommodation  of  the  public," 
yet  held  that  it  was  powerless  to  interpose,  because  the  defendant, 
as  a  carrier,  was  under  no  obligation,  at  common  law,  to  provide 
warehoascs  for  freight  offered,  or  station-houses  for  passengers 
waiting  transportation,  and  no  snch  duty  was  imposed  by  the 
statutes  authorizing  companies  to  construct  and  maintain  railroads 
"  for  public  use  in  the  conveyance  of  persons  and  property,"  and 
to  erect  and  maintaiu  all  necessary  and  convenient  buildings  and 
stations  "  for  the  accommodation  and  use  of  their  paaseugers, 
freight  and  business,"  and  because,  under  the  statutes  of  New 
York,  the  proceedings  and  determinations  of  the  railroad  commis- 
sioaers  amounted  to  nothing  more  than   an  inquest  for  informa- 
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tion,  and  liad  no  effect  beyond  advice  to  the  railroad  company 
ftnd  EDggeetioD  to  the  legislatare,  and  conid  not  bo  judicially 
enforced.  The  court  said;  '  'As  the  duty  sought  to  be  impoBsd 
upon  the  defendant  is  not  a  specific  duty  prescribed  by  Btatute, 
either  in  terms  or  by  reasonable  constmction,  the  court  cannot, 
no  matter  how  apparent  the  necessity,  enforce  its  performance  by 
mandamua.  It  cannot  compel  the  erection  of  a  station-house, 
nor  the  enlargement  of  one."  "  As  to  that,  the  statute  imports 
an  authority  only,  not  a  command,  to  be  availed  of  at  the  option 
of  the  company  in  the  discretion  of  its  directors  who  are  empow- 
ered by  statute  to  manage  '  its  affairs,'  among  which  must  be 
classed  the  expenditure  of  money  for  station  buildings  or  other 
structures  for  the  promotion  of  the  convenience  of  the  public, 
having  regard  also  to  its  own  interesL  With  the  exercise  of  that 
discretion  the  legislature  only  can  interfere.  Wo  doubt,  as  the 
respondent  urges,  the  court  may  by  mandamua  also  act  in  certain 
cases  affecting  corporate  matters,  but  only  where  the  duty 
concerned  is  specific  and  plainly  impoeed  upon  the  corporation," 
"Such  is  not  the  case  before  qb.  The  grievance  complained  of 
is  an  obvious  one,  but  the  burden  of  removing  it  can  be  impoeed 
upon  the  defendant  only  by  lef^islation.  The  legislature  created 
the  corporation  upon  the  theory  that  its  functions  should  be  exer- 
cised for  the  pnblic  benefit.  It  may  add  other  regulations  to  those 
now  binding  it,  but  the  court  can  interfere  only  to  enforce  a  duty 
declared  by  law.  The  one  presented  in  this  case  is  not  of  that 
character;  nor  can  it  by  any  fair  or  reasonable  construction  be 
implied."  People  v.  Railroad,  104  N.  Y.  58,  66,  67;  9  N.  E. 
Rep'r,  856. 

In  Com.  T.  Railroad,  the  supreme  judicial  conrt  of  Massa- 
chosetts,  in  holding  that  a  railroad  corporation,  whose  charter  was 
subject  to  amendment,  alteration  or  repeal  at  the  pleasure  of  the 
lef^slature,  might  be  required  by  a  subsequent  statute  to  construct  a 
station  and  stop  its  trains  at  a  particular  place  on  its  road,  said : 
"  If  the  directors  of  a  railroad  were  to  find  it  for  the  interest  of 
the  stockholders  to  refuse  to  carry  any  freight  or  passengers  ex- 
cept encb  as  they  might  take  at  one  end  of  the  road  and  carry  en- 
tirely through  to  the  other  end,  and  were  to  refuse  to  establish 
any  way  stations,  or  do  any  way  business  for  that  reason,  though 
the  road  passed  for  a  long  distance  through  a  populous  part  of 
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the  state,  this  wonid  be  a.  case  manifeetly  requiting  and  authorizing 
legislatire  interference  ander  the  clause  in  question  ;  and  on  the 
same  ground  if  they  refuse  to  provide  reasonable  accommodation 
for  the  people  of  any  smaller  locality,  the  legislatvire  may  reason- 
ably alter  and  modify  the  diseretioiiary  power  which  the  cliarter 
confers  upon  the  directors,  so  as  to  make  the  duty  to  provide  the 
. aocommodation  absolute.  Whethera  reasonable  ground  forinter- 
ference  is  presented  in  any  particular  case  is  for  the  legislature  to 
determine,  and  their  determination  on  this  point  must  be  con- 
clusive."    103  Mass.  254,  258. 

Upon  the  same  principle  the  supreme  judicial  court  of  Maine 
compelled  a  railroad  corporation  to  build  a  station,  at  a  specified 
place  on  its  road  in  accordance  with  an  order  of  railroad  commis- 
sioners, expressly  empowered  by  the  statutes  of  the  state  to  make 
such  an  order,  and  to  apply  to  the  court  to  enforce  it.  Laws  Me. 
1871,  chap.  204;  Commissioners  v.  Portland  &  O.  E.  Co.,  63  Me. 
270. 

In  Kailway  Co.  v.  Commissioners,  a  railway  company  was  held 
by  Lord  Chancellor  Selborne,  Lord  Chief  Justice  Coleridge,  and 
Lord  Justice  Brett,  in  the  English  court  of  appeal,  to  be  under 
no  obligation  to  establish  stations  at  any  particular  place  or 
places  unless  it  thought  fit  to  do  so,  and  was  held  bound  to  afford 
improved  facilities  for  receiving,  forwarding  and  delivering  pas- 
sengera  and  goods  at  a  station  once  established  and  used  for  the 
purpose  of  traffic  only  so  far  as  it  had  been  ordered  to  afford 
them  by  the  railway  commissioners,  within  powers  expressly  con- 
ferred  by  act  of  parliament.     0  Q.  B.  Div.  586,  593. 

The  decision  in  State  v.  Railroad  Co.,  17  Neb.  647;  24  N.  W. 
Rep'r,  329,  cited  in  the  opinion  below,  proceeded  upon  the  theory 
(inconsistent  witii  the  judgments  of  this  court  in  Atchison,  T, 
&  S.  F.  R.  Oo.  V.  Denver  &  N.  O,  R.  Co.,  and  of  the  conrt  of 
appeals  of  New  York  in  People  v.  Railroad  Co.,  above  stated) 
that  independently  of  any  statute  reqaireinents,  a  railroad  cor- 
poration might  be  compelled  to  establish  a  station  and  to  stop  its 
trains  at  any  point  on  the  line  of  its  road  at  which  tlie  court 
thought  it  reasonable  that  it  should. 

The  opinions  of  the  supreme  court  of  Illinois,  though  going 
further  tlrnn  those  of  most  other  courts  in  favor  of  issuing  writs 
of    mandamua  to  railroad  corporations,  afford  no  countenance 
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for  granting  the  writ  in  the  case  at  bar.  In  People  v.  Railroad 
Co.,  120  III.  4S;  10  N.  E.  Kgp'r,  657,  a  mandamita  was  iBsaed  to 
compel  the  cornpaDy  to  rim  all  ite  paseeoger  trains  to  a  station 
wbicli  it  bad  once  located  and  used  in  a  town  made  a  terminal 
point  hy  the  charter,  and  which  was  a  county-seat,  becaose  the 
corporation  had  no  legal  power  to  change  its  location,  and  was  re- 
quired bv  statute  to  atop  all  trains  at  a  countj-eeat.  In  People  v. 
Eailroftd"Co.,  130  HI.  175 ;  22  N.  E.  Rep'r,  857,  in  which  a  man- 
damue  was  granted  to  compel  a  railroad  company  to  establish  and 
m^Qtain  a  station  in  a  certain  town,  the  petition  for  the  writ 
alleged  specific  facts  making  out  a  clear  and  strong  ease  of  public 
necessity,  and  also  alleged  that  the  accommodation  of  the  public 
living  in  or  near  the  town  required,  and  long  had  required,  the 
establishment  of  a  station  on  the  line  of  the  road  within  the  town ; 
and  the  decision  was  that  a  demnrrer  to  the  petition  admitted 
both  the  specific  and  the  general  allegations,  and  must,  tberofore, 
be  overruled.  The  court,  at  pages  182,  183  (130  111.,  and  page 
859,  22  N.  E.  Rep'r),  of  that  case,  and  again  in  Railroad  Co.  v. 
People,  182  HI.  559,  571;  24  N.  E.  Rep'r,  643,  said :  "  It  is  an- 
donbtedly  the  rule  that  rulway  companies,  in  the  absence  of 
statutory  provisions  limiting  and  reetrioting  their  powers,  are 
vested  with  a  very  broad  discretion  in  the  matter  of  locating,  con- 
structing and  operating  their  railways,  and  of  locating  and  main- 
taining their  freight  and  passenger  stations .  This  discretion,  how- 
ever, ie  not  absolute,  but  is  snbject  to  the  condition  that  it  must 
be  exercised  ia  good  faith,and  with  a  due  regard  to  the  necessities 
and  convenience  of  the  public."  But  in  the  latter  case  the  court 
also  said  :  ''  The  company  cannot  be  compelled,  on  the  one  hand, 
to  locate  stations  at  points  where  the  cost  of  maintaining  them  will 
escced  the  profits  resulting  therefrom  to  the  company,  nor  allowed, 
on  the  other  hand,  to  locate  them  so  far  apart  as  to  praotically 
deny  to  cotcmunities  on  the  line  of  the  road  reasonable  access  to 
its  use.  The  duty  to  maintain  or  continne  stations  mutt  mani- 
feetly  rest  upon  the  same  principle,  and  a  company  cannot,  there- 
fore, be  compelled  to  maintain  or  oontinue  a  station  at  a  point 
when  the  welfare  of  the  company  and  the  community  in  general 
requires  that  it  should  be  changed  to  some  other  point."  Page 
570,  132  HI,  and  page  846,  24N.  E.  Rep'r.  "The  rule  has  been 
BO  often  annonnced  by  this  conrt  that  it  is  unneceseary  to  cite  the 
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cases,  that  a  mandamus  will  never  be  awarded  tmleBstbe  right  to 
have  the  thing  dooe  which  is  songht  is  clearly  established."  Page 
572, 133  DI.,  and  page  646,  34  N.  E.  Rep'r.  And  upon  the»  rea- 
sons the  writ  was  refnsed. 

Section  691  of  the  Code  of  WasbingtoD  Territorjr  of  1881,  fol- 
lowing the  common  law,  defines  the  cases  in  which  a  writ  of 
mandamua  xn&y  issue  as  "  to  anj  inferior  court,  corporation, 
board,  officer  or  person  to  compel  the  performance  of  an  act 
which  the  law  speciall;  enjoins  as  a  duty  resnlting  from  an  office, 
trust  or  etation."  By  the  same  code,  in  mandamua,  a&  in  civil 
actions,  issues  of  fact  may  be  tried  by  a  jnry ;  the  verdict  may  be 
either  general  or  special,  and,  if  special,  may  be  in  answer  to  ques- 
tions submitted  by  the  court;  and  material  all^ations  of  the 
plaintiff  not  denied  by  the  answer,  as  well  as  material  allegations 
of  new  matter  in  the  answer  not  denied  in  the  replication,  are 
deemed  admitted,  but  a  qualified  admission  cannot  be  availed'  of 
by  the  other  party,  except  as  qualified.  Sections  103,  340,  242, 
694,  696 ;  Breemer  v.  Bnrgeea,  2  Wash.  Ter.  290,  296 ;  5  Pac 
Rep'r,  733,  840;  Gildersleeve  v.  Landon,  73  N.  Y.  609.  The 
replication  filed  iu  this  case,  not  being  copied  in  the  record  sent 
np,  may  be  assumed,  as  most  favorable  to  the  defendant  in  error, 
to  have  denied  all  allegations  of  new  matter  in  the  answer. 

The  leading  facts  of  this  case,  then,  as  appearing  by  the  special 
verdict,  taken  in  connection  with  the  admissions,  express  or  im- 
plied, in  the  answer,  are  as  follows:  The  defendant  at  one  time 
stopped  its  trains  at  Yakima  city,  but  never  built  a  station  there, 
and,  after  completing  its  road  four  miles  further,  to  North  Ya- 
kima, established  a  fright  and  passenger  station  at  North  Ya- 
kima, which  was  a  town  laid  out  by  the  defendant  on  its  own 
unimproved  land,  and  thereupon  ceased  to  stop  its  trains  at 
Yakima  city.  In  consequence,  apparently,  of  this,  Yakiraa  city, 
which  at  the  time  of  filing  the  petition  for  7nandam-u«  was  the 
most  irflportant  town,  in  population  and  business,  in  the  county, 
rapidly  dwindled,  and  most  of  its  inhabitants  removed  to  North 
'  Yakima,  which  at  the  time  of  the  verdict  had  become  the  lai^est 
&nd  most  important  town  in  the  eoonty.  No  other  specific  facts 
as  to  North  Yakima  are  admitted  by  the  parties  or  found  by  the 
jury.  The  defendant  could  build  a  station  at  Yakima  city,  but 
the  cost  of  building  one  would  be  $8,000,  and  the  expense  of 
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maintaining  it  $150  a  month,  and  the  earnings  of  the  whole  of 
this  division  of  the  defendant's  road  are  ioBufficient  to  pay  its 
running  expenses. 

The  special  verdict  inclados  an  express  finding  (which  appears 
to  us  to  be  of  pure  matter  of  fact,  interred  from  vaiious  circum- 
stances, some  of  which  arc  evidently  not  specifically  found,  and 
to  be  in  no  sense,  as  assumed  by  the  court  below,  a  conclusion  of 
law)  that  there  are  other  stations  for  receiving  freight  and  pas- 
sengers between  North  Takima  and  Pasco  junction,  which  fur- 
nish sufficient  facilities  for  the  country  south  of  North  Takima, 
which  must  include  Takima  city,  as  well  as  an  equally  explicit 
finding  (which  appears  to  have  been  wholly  disregarded  by  the 
court  below)  that  the  passenger  and  freight  traffic  of  the  people 
living  in  the  surrounding  country,  considering  them  as  a  com- 
munity, would  be  better  accommodated  by  a  statioa  at  North 
Takima  than  by  one  at  Takima  city.  It  also  appears  of  record, 
that  after  the  vei^lict  and  before  the  district  court  awarded  the 
writ  of  mandamus,  the  county-seat  was  removed,  pursuant  to  an 
act  of  the  territorial  legislature,  from  Takima  city  to  North 
Takima. 

The  maTidamus  prayed  for  being  founded  on  a  suggestion  that 
the  defendant  had  distinctly  manifested  an  intention  not  to  pei'- 
form  a  definite  dnty  to  the  pubhc,  required  of  it  by  law,  the 
petition  was  rightly  presented  in  the  name  of  the  territory  at  the 
relation  of  its  prosecuting  attorney  (Attomey-Geaeral  v.  Boston, 
123  Mass.  460,  479  ;  Code  Wash.  Ter.,  §  2171),  and  no  demand 
upon  the  defendant  was  necessary  before  applying  for  the  writ. 
Com.  V.  Commission  era,  37  Penn.  St,  237  ;  State  v.  Board,  38  N. 
J.  Law,  259 ;  Mottu  v.  Primrose,  23  Md.  432 ;  Attorney-General 
V.  Boston,  123  Mass.  460,  477. 

But  upon  the  facts  found  and  admitted  no  sufficient  case  is 
made  for  a  writ  of  mandamus,  even  if  the  court  could  under  any 
circumstances  issue  such  a  writ  for  the  purpose  set  forth  in  the 
petition.  The  fraudulent  and  wrongful  intent  charged  against 
the  defendant  in  the  petition  is  denied  in  the  answer,  and  is  nut 
found  by  the  jury.  The  fact  that  the  town  of  North  Takima 
was  laid  out  by  the  defendant  on  its  own  laud  cannot  impair  the 
right  of  the  inhabitants  of  that  town,  whenever  they  settled  there, 
or  of  the  people  of  the  surrounding  country,  to  reasonable  access 
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to  tlie  riiilroad.  No  ground  is  shown  for  requiring  tho  defendant 
to  maintain  Btatione  both  at  Yakima  city  and  at  North  Yakims; 
there  are  other  stations  fumiehing  sufficient  facilities  for  the 
whole  coontr;  from  North  Yakima  southward  to  Pasco  janction; 
the  earningB  of  the  division  of  the  defendant's  road  between 
those  points  are  insufficient  to  pay  its  running  expenses ;  and  to 
order  the  station  to  be  removed  from  North  Yakima  to  Takinui 
citj  would  inconvenience  a  much  larger  part  of  the  public  than  it 
would  benefit,  even  at  the  time  of  the  return  of  the  verdict ;  and 
before  judgment  in  the  district  court,  the  le^slatore,  rect^izinit 
that  the  public  interest  required  it,  made  North  Takima  the 
county-seat.  The  question  whether  a  mandamva  should  isene  to 
protect  the  interest  of  the  public  does  not  depend  npon  a  Btate  of 
facts  existing  wheo  the  petition  was  filed,  if  that  state  of  facta  has 
ceased  to  exiat  when  the  final  judgment  is  rendered.  In  this 
regard,  as  observed  by  Lord  Chief  Justice  Jervis  in  Bailwa/  Co. 
v.  Queen,  already  cited,  "  there  is  a  very  great  difierence 
between  an  indictment  for  not  fulfilling  a  public  duty,  sod  i 
Tnandamnta  commanding  the  party  liable  to  fulfill  it."  1  £1-  ii 
BI.  878.  The  court  will  never  order  a  railroad  station  to  bebnilt 
or  maintained  contrary  to  the  public  interest.  Marshall  v.  Rail- 
way Co.,  ISC  U.  S.  393  ;  10  Sup.  Ct.  Rep'r,  846. 

For  the  reasons  above  stated,  the  judgment  of  the  saprane 
court  of  the  territory  must  be  reversed,  and  the  case  renanded, 
with  directions  to  enter  jndgment  for  the  defendant,  diBmissiag 
the  petition ;  and  Washington  having  been  admitted  into  the 
Union  as  a  state  by  act  of  congress  passed  while  this  writ  of  enor 
was  pending  in  this  court,  the  mandate  will  be  directed  ai  tite 
nature  of  the  case  requires,  to  the  supreme  court  of  the  state  of 
Washington.  Act  Feb.  23.  1889,  chap.  180,  §§  23,  23  (25  SL 
382,  683>. 

Judgment  reversed,  and  mandate  accordingly. 

Bbeweb,  J.  I  dissent  from  the  opinion  and  jndgment  in  this 
case.  The  question  is  not  whether  a  railroad  company  can  becom- 
pelled  to  build  a  depot  and  stop  its  trains  at  any  plaea  where  vt 
gathered  two  or  three  homes  and  families,  uor  whether  oonrts  an 
determine  at  what  locality  in  a  city  or  town  tlie  depot  shall  be 
placed,  nor  even  whether,  when  there  are  two  villages  contignou^ 
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the  coDrta  may  determine  at  which  of  the  two  the  company  shall 
make  its  Btopping-pliice,  orcompel  depots  at  both.  But  the  case  here 
preseoted  is  this :  A  railroad  uompaoj  builds  its  road  into  a 
coQQty,  finds  the  county-seat  already  established  and  iohabited, 
the  laif^est  and  most  proeperoos  town  in  the  connty,  and  along 
the  line  of  its  road  for  many  miles.  It  builds  its  road  to  and 
through  that  connty-aeat.  Thera  is  no  reason  of  a  public  nature 
why  that  should  not  be  made  a  stopping^place.  For  some  reason 
nndisclosed — perhaps  because  that  county-seat  will  not  pay  to  the 
managers  a  boDos,  or  because  they  seek  a  real-estate  speculation 
in  establishing  a  new  town — it  locates  its  depot  on  the  site  of  a 
"paper"  town,  the  title  to  which  it  holds,  contignoas  to  this  es- 
tablished connty-seat ;  stops  only  at  the  one,  and  refuses  to  stop 
U  the  other ;  and  thns,  for  private  interests,  bailds  up  a  new  place 
at  the  expense  of  the  old ;  and  for  this  subservience  of  its  public 
duty  to  its  private  interests  we  are  told  that  there  ia  in  the  courts 
DO  redress;  and  this  because  congress  in  chartering  this  Northern 
Pacific  road  did  not  name  Yakima  city  as  a  stopping  place,  and 
has  not  in  terms  delegated  to  the  courts  the  power  to  interfere  in 
the  matter. 

A  railroad  corporation  has  a  pnblic  dnty  to  perform  as  well  as 
a  private  interest  to  snbeerve,  and  I  never  before  believed  that  the 
coarts  would  permit  it  to  abandon  the  one  to  promote  the  other. 
Nowhere  in  its  charter  is  in  terms  expressed  Uie  dnty  of  carrying 
passengers  and  freight.  Are  tlie  courts  impotent  to  compel  the 
performance  of  this  duty!  Is  tlieduty  of  carrying  passengers  and 
freight  any  more  of  a  pablic  duty  thau  that  of  placing  its  depots 
and  stopping  its  trains  at  those  places  which  will  best  accommo- 
date the  public}  If  the  state  of  Indiana  incorporates  a  railroad 
to  build  a  road  from  New  Albany  through  Indianapolis  to  South 
Bend,  aud  that  road  is  built,  can  it  be  that  the  courts  may  compel 
the  road  to  receive  passengers  and  transport  freight,  but  in  the 
absence  of  a  specific  direction  from  the  legislature,  are  -powerless 
to  compel  the  road  to  stop  its  trains  and  build  a  depot  at 
Indianapolis  1  I  do  not  so  belittle  the  power  or  duty  of  the 
courts.* 

Ur.  Justice  Field  and  Mr.  Justice  Harlan  concur  with  me  in 
this  dissent. 

■  Repoftri  In  U  Sup.  CX  Rap'r,  MS;  l«i  V.  3.  4M,  ~~ 
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RUlnMtd  oraupaalw  — dot;  m  to  MtablUbliig  and  ■■■■it.t.ininj  ■utiona,— 
M&oy  of  the  iMullDg  CMes  on  this  sabject  are  referred  to  tn  the  foregoing 
opinion.  The  case  of  Mobile  &  Ohio  R.  Co.  v.  People  (HI.),  34  N.  B.  Bep'r, 
643,  therein  dtad,  ia  reported  in  3  Am.  R.  R.  &  Corp.  Rep.  476.  Id  Conger  y. 
New  Tork.  etc.,  R.  Co.,  3  Am.  R.  R.  &  Corp.  Rep.  190,  a  speciflc  performance 
of  a  contract,  between  the  plaintiff  and  the  detendMit  company,  to  looM  a 
station  at  a  particular  place,  was  refiued. 


Spilhan  t.  City  of  Pabesbsbitbo  bt  al. 

[Suitreme  Court  ot  Appeali  of  Wtn  Vlrslola,  Dec  U,  im.) 

1.  HuniCIFAI.  CORFORATIONB.  CBEATINO  DRBT  BBTOMD  COHBTmmONjLL 
mOT.  PURCHABB  OF  ELBCTBIC  LtOHT  PLANT  ON  MONTHLY  INSTALLMENTS. 
A  city,  indebted  up  to  the  limit  Bzed  \>j  the  constltntlon,  cannot  carrj'  on  ita 
operatioDS  upon  credit,  within  the  meaning  of  credit  in  the  conatltation,  in 
any  maDner  or  for  any  purpoee.  but  must  pay  during  the  current  year  with 
funde  in  hand,  or  with  funda  already  legally  levied. 

3.  A  city  thus  indebted  cannot  increaae  ita  Indebtedneaa  beyond  the  eonatlta- 
tional  limit  by  contracting  foran  electric  appsratuB  and  plant;  and,  auch  lodebt- 
edneas  being  forbidden,  the  contract  out  of  which  it  ariaea.  althongh  ezecntory,' 
laalao  forbidden.  The  end  aimed  at  ie  prohibited,  which  cariie*  with  it  the 
prohibition  of  the  means  directly  and  appropriately  deaigued  and  adapted 
for  Its  Bccompliahment. 

S.  iNjUNtTTlON  BY  TAX-PArEB.  Rehedt.  Any  tBi-p&ylng  re^dent  and 
voter  of  BHch  city,  suing  on  Irahalf  of  himself  and  ot  all  other  tax-payers  of 
anch  city,  has  a  right  to  enjoin  the  creation  ot  any  such  unconstitutional  in- 
debtedness. 

APPEAL  from  circnit  court,  Wood  coanty.  Snit  by  B.  D. 
Spilman  against  the  city  of  Parkersbarg  and  others  to  restrain 
the  creation  of  a  city  debt  for  the  erection  of  an  electric  light 
plant.  From  an  order  refusing  defendants'  motion  to  dissolve 
the  injunction,  defendants  appeal.     Affirmed. 

./.  B.  Jackson  and  J.  A.  Hutchinson  for  appellants.  B.  Jf. 
Ambler  for  appellee. 

Holt,  J.  Article  10,  section  8,  of  the  Constitution  of  West 
Virginia,  provides  that  "no  county,  city,  school  district  or  munici- 
pal corporation  shall  hereafter  be  allowed  to  become  indebted  in 
any  manner  or  for  any  purpose  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  five  per  centum  on  the 
value  of  the   taxable  property  therein,  to  be   ascertained  by  the 
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last  aMeeement  for  state  and  county  taxes  previous  to  the  incurring 
of  such  indebtedness ;  uor  without  at  the  same  time  providing  for 
the  collection  of  a  direct  annual  tax,  sufficient  to  pay  annually  the 
interest  on  such  debt  and  tho  principal  thereof  within,  and  not 
exceeding,  thirty-four  years;  provided,  that  no  such  debt  shall 
be  contracted  under  this  section  uuless  all  questions  connected  with 
the  same  shall  have  been  first  submitted  to  a  vote  of  the  people, 
and  have  received  three-fifths  of  all  the  votes  cast  for  and  against 
the  same."  This  snit  involves  this  provision  of  the  state  cousti- 
tution,  and  is  a  bill  in  equity,  filed  in  the  circuit  court  of  Wood 
county  on  the  9th  day  of  April,  1891,  by  B.  D.  Spilman,  who 
sues  on  behalf  of  himself  and  all  other  citizens,  residents  and  tax- 
payers in  and  of  the  city  of  Parkerabni^,  "W.  Va.,  against  the  city 
of  Parkersburg  and  others,  to  restrain  and  inhibit  the  creation  by 
the  city  of  a  debt  for  the  erection  of  an  electric  light  plant, 
alleged  to  be  in  violation  of  the  above-mentioned  section  of  the 
Btate  constitution.  The  injunction  was  granted  on  May  25,  1891, 
until  further  order,  and  thereupon  defendants  gave  notice  of  mo- 
tion to  be  made  on  June  22,  1891,  to  dissolve,  on  which  day  the 
jndge  in  vacation  heard  the  motion,  but  overruled  the  same,  re- 
fusing to  dissolve  the  injonction,  and  from  this  order  defendants 
below,  plaintiffs  in  error,  have  obtained  this  appeal. 

The  facts  are  as  follows :  The  total  valuation  of  the  taxable 
property  on  the  10th  day  of  November,  1891,  aacertaiaed  by  the 
last  assessment  in  the  city  for  state  and  county  taxes,  was  $3,818,- 
120  —  five  per  cent  of  which  ia  1190,906.  The  then  existing  in- 
debtedness of  the  city  was  1 190,000.  On  thel8tli  day  of  March, 
1891,  the  Thomson-Houston  Electric  Company  entered  into  a 
ivritten  contract  of  that  date,  whereby  the  electric  company  agreed 
to  erect  and  install  for  the  city  a  certain  electric  plant  in  accord- 
ance  with  specifications  attached  and  made  part  of  the  contract, 
for  which  the  city  agreed  to  provide  a  suitable  site,  boiler  and 
foundation  for  engine  and  dynamos,  to  pay  all  taxes  on  such  ap- 
paratus and  plant,  and  keep  the  same  in  repair,  and  also  agreed  to 
lease  from  the  electric  company  sach  plant,  furnished  for  street 
lighting,  for  a  term  of  five  years  from  the  completion  of  the  plant, 
and  to  pay  at  the  end  of  each  three  months  after  its  completion  — 
that  is  to  say,  quarterly  —  the  sum  of  $1,625  for  the  use  thereof, 
except  that  each  succeeding  payment  was  to  be  $18.75  less  than 
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the  preceding  payment ;  and  at  the  expiration  of  the  tenn  of  fin 
years  the  city  has  the  right  to  bay  the  same  at  the  price  of  $1  — 
plainly  a  contract  of  porchase  in  legal  effect ;  in  fact  so  deaigiuted 
twice  in  a  paper  made  part  of  the  contract  No  question  eun- 
nected  with  this  transaction  was  anbmitted  to  the  people ;  no  vote 
was  had  thereon.  In  addition,  there  were  in  November,  1690^ 
fnnds  receivable  from  licenses,  etc,  the  sum  of  $17,444.53. 

Onr  leading  case  on  this  subject  is  List  v.  City  of  Wheeling,  7 
W.  Va.  501,  decided  in  1874,  in  which  the  opinion  of  thewnrt 
was  delivered  by  J  udge  Raymond,  a  distinguished  member  of  tbe 
constitntional  conveotioD  of  1S72.  It  was  held  that  a  court  <^ 
equity  in  a  proper  case  has  jurisdiction  to  perpetaally  enjoin  lbs 
creation  of  a  debt  prohibited  by  tlie  constitution.  "  The  evident 
object  of  the  section  was  to  prevent  a  growing  evil  of  the  day,  viiL, 
the  creation  of  large  debts,  the  unnecessary  and  wasteful  as  well 
as  fraudulent  expenditure  of  the  substance  and  earnings  of  tbe 
people,  and  unnecessary  and  oppressive  taxation."  "  It  was  not 
intended  to  and  did  not  in  any  wise  interfere  with  or  prevent  the 
levying,  collecting  and  expenditure  of  taxes  annually,  by  authority 
of  law,  by  the  proper  1^1  authorities  of  the  counties,  cities,  etc, 

*  *  *  &nd  to  do  and  cause  to  bo  done  whatever  is  neoeeBuy 
for  that  purpose,  including  the  making  and  causing  to  be  nude 
contracts  toncbing  the  disbursement  of  the  taxes  levied  and  ai- 
lected  annually  and  the  like ;  and  all  this  without  a  vote  bang 
taken  under  the  eighth  section  of  article  10  of  the  constitntioD. 

*  *  *  It  was  intended  to  prevent  the  coanty  authorities,  dty 
anthoritiee,  etc.,  respectively,  from  creating  debts  against  the  eooa- 
tiee,  cities,  etc.,  without  the  assent  of  three-fifths  of  the  roten  of 
the  county,  city,  etc,  voting  upon  the  question  as  to  whethw  the 
debt  should  be  created,  and  then  not  exceeding  the  limit  prescribed 
in  tiie  section."  Id.  523.  See,  also,  opinions  of  iJnuinon,  J.,  in 
Brannon  v.  County  Court,  33  W.  Va.  789;  11  S.  E.  Bep'r, 
84,  and  in  County  Court  v.  Boreman  (W.  Va.),  12  S.  K  Kep'r, 
490.  The  county,  with  us,  and  not  the  town  in  any  bow, 
is  the  unit  of  subordinate  local  government,  yet  towns  are  grov- 
ing  in  number,  size,  wealth  and  population ;  and,  in  antidpa^" 
of  this,  the  constitution  of  1872  provides  that  the  legi'datnre  shall 
provide  by  general  laws  for  the  incorporation  of  cities,  towns  ind 
villages.    Art.  6,  g  39,  Const.     Such  provision  has  been  ni»de. 
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Chap.  47,  Code  (ed.  1891),  p.  421.  The  charter  of  the  city  of 
Parkersbarg  ia  coiitained  in  the  act  of  1887,  chapter  36.  The 
coHBtitutioD  was  adopted  by  tlie  people  on  the  22d  day  of  Anftnst, 
1372.  "  Sach  limitations  have  been  fonnd  by  experience  to  be 
necessary  to  prevent  extravagance,  are  remedial  in  their  nature, 
are  based  on  tiie  wise  policy  of  paying  as  yon  go,  and  on  j;ht,  there- 
fore, to  be  constmed  and  applied  to  aecnre  the  end  Bonj<ht."  1 
Dill.  Mun.  Corp.  (4th  ed.),  g  130.  It  was  intended  by  the  peo- 
ple as  a  precaution  against  injndicions  action  on  their  own  part,  and 
commended  itself  to  tlieir  hearty  approval.  The  state  of  Iowa 
took  the  lead  in  this  matter.  See  Const.  Iowa,  1857,  art.  11,  §  3. 
Illinois  followed  in  her  constitution  of  1 870.  Oars  was  modeled 
after  that  of  Illinois.  Many  other  states  now  have  similar  conatitn- 
tional  provisions,  and  the  people,  in  the  adoption  of  constitutions  of 
the  new  states,  and  amendment  of  conatitntions  of  the  older  ones, 
have  often  had  the  qnestion  presented  to  them.  Qnite  a  number  of 
decisions  have  been  made  in  applying  this  provision  in  given  cases. 
See  reference  to  many  of  them  in  15  Amer.  &  Eng.  Enc  Law,  p. 
1123  et  seq.,  and  notes ;  1  Dill.  Mun.  Corp.  (4th  ed.),  §g  130-138, 
527,52Sa.  Section  8,  article  10,  of  the 'West  Virginia  constitntion 
is  ei-idently  intended  to  cat  up  by  the  roots  the  power  of  the  city 
to  become  improperly  indebted,  for  it  is  aimed  against  all  such 
debts,  no  matter  how  they  may  be  created,  or  for  what  purpose. 
Blaekstone  (vol.  S,  p.  164)  says;  "The  l^al  acceptation  of 
debt  is  a  sum  of  money  due  by  certain  and  express  agreement." 
This  is  given  in  conneotion  with  his  treatment  of  the  action  of 
debt  In  the  constitution  it  means  any  debt  created  by  contract, 
express  or  implied ;  any  volnntary  incurring  of  any  liability  to 
pay  in  any  manner  or  for  any  purpose,  when  the  given  limit  of 
iudebtednesa  has  been  reached.  It  may  be  a  debt  payable  in  the 
fntnre  as  well  as  one  payable  presently ;  one  payable  npon  some 
contingency,  such  as  the  deliveiy  of  property,  as  well  as  for  prop- 
erty already  delivered.  When  the  contingency  happens,  the  debt 
becomes  fixed;  it  exists.  It  only  differs  from  an  unqualified 
ptxjmise  in  the  manner  in  which  it  is  created.  And,  since  the 
parpoee  of  the  debt  is  expressly  exclnded  from  consideration,  it 
can  make  no  difference  whether  the  debt  be  for  necessary  cnrrent 
expenses  or  for  something  else." 
I  do  not  deem  it  necessary  to  review  seriatim  the  many  cases 
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on  the  snbject,  bat  rather,  with  their  help,  make  a  carefnl  analysis 
of  onr  own  constitntional  prongion  oo  the  point 

1.  What  kiod  of  indebtednesa  is  prohibited  1  "  If  a  man  have 
anj  more  or  less  of  meaning  in  the  term  he  makes  nae  of  than 
another,  he  does  not  talk  with  him  to  the  same  point"  By  the 
term  "  indebtedoees,"  as  here  used,  is  meaat  the  state  of  being  by 
voluntaty  obligation,  express  or  implied,  under  legal  liability  to 
pay  in  the  present  or  at  some  fnture  time  for  something  already 
received,  or  for  something  yet  to  be  famished  or  rendered.  This 
includes  every  kind  of  indebtedness,  no  matter  in  what  manner 
created,  or  voluntarily  bronght  about ;  or  for  what  pnrpoee,  whether 
it  be  for  manicipal  self-preservation  or  not;  whether  for  pare  air, 
pure  water,  good  light,  clean  and  convenient  and  safe  streets  and 
sidewalks ;  whether  it  be  payable  now  or  hereafter,  payable 
quarterly  or  aDnnally,  or  at  any  date  fanning  on  for  thirty-fonr 
years ;  whether  for  current  expenses  or  fixed  and  definite  debts  or 
charges ;  whether  for  personal  property  or  real  property,  lease- 
hold or  freehold.  It  is  none  the  tees  iudebtedaess,  created  in  some 
maancr,  and  for  some  purpose,  and  is  within  the  parriew  and  the 
bar  of  the  constitution.  The  confusion  as  to  "cnrrent  expenses" 
grows  oat  of  the  failare  to  give  due  weight  to  another  part  of 
section  8,  article  10. 

2.  Provision  for  payment  The  city  shall  "  at  the  same  time 
provide  for  the  coUectioQ  of  a  direct  annual  tax  sufficient  to  pay 
annually  the  interest  on  such  debt,  and  the  principal  thereof 
within  and  not  exceeding  thirty-fonr  years."  If  it  is  an  item  of 
current  expenses  or  any  thing  else  for  the  payment  of  wliich  pro- 
vision has  already  been  made  by  levy  laid,  then  it  needs  no  other 
provision  for  its  payment,  and  is  not  within  the  letter  of  the  con- 
stitution ;  neither  is  it  within  its  true  meaning,  for  a  draft  on  a 
fund  already  in  hand,  or  by  levy  already  made  and  provided, 
meets  it  and  discharges  it,  so  that  no  indebtedness  arises.  Thus 
it  happens  that  tlie  mere  coincidence  of  current  expenses  being 
generally  met  and  diecharged  by  s  fund  in  hand  or  already  levied 
for  is  apt  to  mislead  us  into  the  view  that  indebtedness  to  pay 
current  annual  expenses  is  not  within  the  prohibition  ;  whereas, 
as  we  have  seen,  it  is  as  absolutely  prohibited  as  indebtedness 
created  in  any  other  manner  or  for  any  other  purpose.  This 
clause  of  the  section  is  for  the  benefit  of  the  creditor. 
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3.  "  Shall  not  hereafter  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose  to  an  amount,  including  exieting  in- 
debtedness, in  the  aggregate  exceeding  five  per  centam  on  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the  last 
asBesGment  for  state  and  county  taxes  previous  to  the  incorring  of 
snch  indebtedness"  This  providon  is  intended, by  fixing  a  max- 
imum limit  in  any  and  all  events,  to  guard  the  people  of  thetown 
from  their  own  thooglitlessnees  or  reckleesnesa  as  to  the  burden 
put  upon  others,  the  large  tax-payers  being  generally  in  the 
minority.  It  is  intended  to  protect  posterity  by  its  limit  as  to 
time,  and  the  tax-payers  by  its  limit  as  to  quantity. 

4.  "  Not  exceeding  five  per  centum  on  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the  last  assessment  for  state 
and  county  taxes  previous  to  the  incurring  of  such  iudebtednese." 
This  gives  us  a  precise  and  definite  standard  by  which  to  measure 
and  ascertain  the  extent  to  which  the  indebtedness  may  go,  and 
we  see  that  it  does  not  include  tithabtes,  nor  lictiuses,  nor  market 
fees,  nor  wharfage,  nor  police  court  fines,  nor  bridge  tax,  etc 

5.  "  Provided,  that  no  debt  shall  be  contracted  under  this  sec- 
tion, unless  all  questions  connected  with  the  same  shall  have  been 
first  Bobmitted  to  a  vote  of  the  people,  and  have  received  three- 
fifths  of  all  the  votes  cast  for  and  against  the  same,"  plainly  in- 
tending that  110  BQcli  indebtedness  should  be  created  in  a  corner, 
and  withont  the  knowledge  and  sanction  of  the  tax-paying 
voters.  It  ebonld  be  public,  and  run  the  gauntlet  of  full  and 
free  discussion.  The  people  must  be  in  earnest  about  this  matter, 
or  they  would  not  by  their  organic  law  have  barred  oat  this  debt- 
creating  power  with  a  triple  hedge  of  safeguards.  Its  wisdom  is 
tinquestioned,  and  it  has  found  or  is  rapidly  finding  its  way  into 
all  state  constitutions.  It  is  plainly  remedial ;  therefore  the 
courts  ehonld  uphold  it  with  a  steady  hand,  and  constrae  and  ap- 
ply it  in  the  advancement  of  the  benefit  sought  for,  and  in  sup- 
pression of  the  evil  intended  to  be  suppressed,  and  not  give  up 
the  citadel  to  the  first  hard  case,  with  bad  law  in  its  train,  that 
demands  its  surrender.  When  we  apply  this  section,  thus  read 
and  coQStrned,  to  the  facts  of  the  case  in  hand,  we  find  this 
electric  contract  unable  to  penetrate  even  the  outer  wall. 

I.  What  matters  it  what  we  call  the  thing  contracted  for,  or 
the  contract   itself  —  lease,   purchase  or   executory  contract   to 
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lease  or  pnrcbase  —  the  thing  thus  created  is  a  debt.  It  is  execa- 
tory ;  it  ma;  never  be  carried  ont.  tfone  the  lees  it  is  a  present 
binding  agreement  for  the  creation  of  a  prospective  debt. 

2.  The  five  per  cent  limit  was  already  reached  — it  may  lack  a 
trifie,  bnt  virtually  reached.  The  maximum  measure  is  fall.  There 
is  room  for  no  more  indebtedness.  We  are  not  permitted  to 
piece  on  to  the  last  aggregate  tax  value  the  $17,000  or  |20,000 
derived  from  city  licenses,  police  fines,  etc.,  in  order  to  broaden 
the  five  per  cent  fund  by  enlarging  the  basis  from  which  it  is 
calculated,  so  as  to  make  room  for  another  debt.  The  constitu- 
tion does  not  say  so,  but  by  what  it  does  say  excludes  it.  Why 
not  take  this  fund,  and  buy  the  electric  apparatus  1  Then  there 
would  be  no  debt.  Not  being  capable  of  being  used  to  enlarge 
the  basis  of  calculation  at  the  one  end,  neither  can  it  be  used 
to  belittle  the  debt  at  the  other,  to  make  it  iasignificant,  com- 
pared with  the  means  of  payment.  To  say  that  it  is  sufticient  to 
pay  with  will  not  do.  It  must  be  applied ;  and  when  that  la  done 
the  dispute  is  ended. 

3.  The  people  have  had  no  say  in  the  matter,  they  have  not 
voted,  nor  had  an  opportunity  to  vote.  The  right  of  the  city  to 
create  indebtedness  is  exhausted.  The  indebtedness  amounts  to 
$190,000;  the  maximum  limit  is  $190,850.50  —  leaving  amargjia 
of  $850.50. 

4.  On  behalf  of  the  city  authorities  it  is  urged  with  a  good 
deal  of  force  that  this  is  a  contract  for  light  —  one  of  the  public 
necessities  of  city  life ;  that  to  provide  it  is  one  of  the  urgent 
items  of  current  expense ;  timt  a  modem  plant  cannot  be  ob- 
tained by  yearly  contract ;  that  it  is  so  costly  that  no  one  will  take 
the  risk  of  supplying  it  in  that  way,  bat  that  the  only  obtainable 
terms  are  for  a  term  of  years,  say  five  at  the  least,  with  quarterly 
or  annual  payments ;  and  that  as  the  rent  or  installments  of  pur- 
chase-money fall  due  only  as  the  compensation  has  been  earned, 
the  funds  are  by  that  time  in  the  treasury  with  which  to  pay.  All 
this  sounds  plausible  enough,  but  the  trouble  with  it  is  no  levy 
has  been  made  to  meet  it ;  no  provision  has  been  made  or  can  be 
made  for  a  direct  annual  tax  sufficient  to  pay  it,  because  the 
indebtedness  already  existing  is  up  to  the  maximum  allowed  by 
law;  and  the  contract  does  not  restrict  its  source  of  payment 
to  current   funds  derivable   from   sources  other  than  taxation, 
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SQch  as  licenses,  police  fines,  etc.,  if  that  would  avoid  ttie  trouble 
(as  to  which  we  express  no  opinion).  That  may  be  one  of  the 
sources  of  rerenne  already  set  apart  or  relied  on  to  pay  interest 
and  principal  of  the  $1110,000  of  city  iiidebtoduess  already  exist- 
ing. The  city  is  rapidly  increasing  in  taxable  wealth,  no  donbt* 
but  the  coDStitution  requires  us  to  take  as  the  basis  the  last  asGess-^ 
inent,  and  that  is  before  as  among  the  facts  of  the  usee,  and  we 
are  not  allowed  to  look  ahead  to  some  conjectural  assessment  not 
yet  made. 

I  have  examined  all  these  cases  of  "  necessary  cnrrent  expenses," 
as  they  are  called,  to  which  our  attention  has  been  directed  ;  ex- 
amined some  of  them  in  a  perfunctory  manner  it  is  true,  for  no 
roan  nowadays  can  deliberately  read  every  thing.  City  of  East  St. 
Louis  V.  Gas-Ligbt  Co.,  98  III.  416 ;  City  of  Yalparaiso  v.  Gard- 
ner, 97  Ind.  1 ;  Sackett  v.  City  of  New  Albany,  88  Ind.  473 ; 
Coy  v.  City  Council,  17  Iowa,  1 ;  Coffin  v.  City  Council,  26  Iowa, 
515 ;  Grant  v.  City  of  Davenport,  36  Iowa,  396 ;  Crowder  v.  Sul- 
livan (Ind.  Sup.),  28  N.  E.  Rep'r,  94;  City  of  New  Albany  v. 
McCnUoch  (Ind.  Sup.),  26  N.  E.  Eep'r,  1074;  Appeal  of  City 
of  Erie,  9t  Penn.  St.  398 ;  Water- Works  v.  Woodward,  49  Iowa, 
58 ;  Smith  v.  Dedham,  144  Mass.  177;  10  N.  E.  Rep'r,  782 ; 
East  St.  Louis  v.  Flannigan,  20  111.  App.  449  ;  Potter  v.  Doug- 
las  Co.,  87  Mo.  239 ;  Grant  Co.  v.  Lake  Co.,  17  Greg.  453;  21  Pac  ' 
Rep'r,  447 ;  Dively  v.  Oedar  Falls,  27  Iowa,  227  ;  Corpus  Christi 
V.  Woessner,  58  Tex,  462;  State  v.  McCauley,  15  Cal.  430; 
Koppikus  V.  Commissioners,  16  Cal.  249 ;  People  v.  Paclieco,  27 
CaL  207;  Law  v.  People,  87  III.  385;  Water  Co.  v.  Utica,  31 
Him,  431;  RaiUoad  Co.  v.  City  of  Jacksonville,  114  HI.  567; 
Laycock  v.  Baton  Rouge,  35  La.  Ann.  475 ;  Association  v.  City 
of  New  Orleans,  33  La.  Ann.  571.  I  need  not  stop  to  compare 
and  distingnish;  that  has  been  well  done  in  1  Dill.  Hun.  Corp. 
(+th  Ed.),  §  133  et  seq.,  and  notes.  And  I  have  been  led  to  the 
conclusion  that  the  safe  and  sound  construction  is  laid  down  in 
the  much-considered  case  (three  times  before  the  court)  of  Prince 
V.  City  of  Qnincy,  128  111.  443  (1889);  21  N.  E.  Rep'r,  768. 
"The  effect  of  this  constitutional  inhibition  is  to  require  cities  in- 
debted to  the  limit  fixed  by  the  constitution  to  carry  on  their  cor- 
porate operations  while  so  indebted  upon  the  cash  system,  and 
not  upon  credit  to  any  extent  or  for  any  purpose ; "  that  is,  pay- 
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mentmustbe  provided  for  b^  levy  laid,  as  distingnished  froio 
levy  hereafter  intended  to  be  laid.  "  If  an  indebtedness  of  a  city 
for  cnrretit  expenses  and  snpplying  water  is  forbidden  as  being  in 
excess  of  the  coDstitutionsl  limit,  the  contract  npon  which  it  arose, 
though  in  itself  execatory,  and  creating  only  a  contingent  liabil- 
*  ity,  is  also  fordidden.  Prohibition  of  the  end  is  prohibition  of 
the  direct,  designed  and  appropriate  meaner."  This  is  the  tme 
conatmction.  Any  other  would  deprive  these  constitntional  lim- 
itations of  the  force  and  efficiency  indispensably  required  to  pre- 
vent or  cure  the  evil  aimed  at.  To  this  concluEion  the  learned 
judge  of  the  circnit  court  who  entered  the  order  complained  of 
was  brought,  no  doubt,  after  a  careful  consideration  of  all  the  au- 
thoritieB,  I  regard  bis  conclusion  as  the  only  safe  and  sonud  one. 
We  are  working  in  constitntional  harness  in  the  piping  times  of 
peace,  and  do  not  feel  called  on  to  heed  the  exacting  imperious' 
nesB  of  these  higher  laws  of  municipal  self-preservation;  but  are 
forced  to  say  what  he  has  in  effect  said  :  "  The  city  fathers,  when 
the  constitutional  limit  of  voluntary  indebtedness,  as  in  this  case,  has 
been  reached,  must  for  the  time  cast  about  in  search  of  the  phil- 
osopher's stone,  'pay  as  you  go.'"  Therefore,  the  order  of  the 
circuit  court  of  Wood  county,  entered  by  the  judge  in  vacation  on 
tlic22dday  of  June,  1891,  overmling  defendants' motion  todisaolve 
the  injunction  awarded  on  the  25th  day  of  May,  18'Jl,  is  affirmed.* 

Mnnioipal  oorporaUoiu  —  inonning  debt  in  exossi  of  ooiutttntlooal  limit. 
— Ths  katboritles  on  this  qaentioa  are  qaite  fnltj  referred  to  ia  the  foregoing 
opinioa.    We  tt»f  tAd  relerenee  to  note  In  4  Am.  B.  R.  &  Corp.  B«p.  890. 


PaPPENHEM  V.  MSTBOFOLITAH  El.,  BTO.,  Rt.  Co. 
(Court  o(  AppcKla  ol  New  Totk,  Oot.  13.  laei.) 
1.  Elevated  RjUlboao  in  stbbbt.  Riohts  of  fuborasbr  of  Asurrme 
PKOPERTT  AFTER  ROAD  w  OPERATION,  At  the  time  plaintiff  purchased  cer- 
tidn  premisee  the  eMemenia  appartenant  thereto,  of  light,  air  and  acceie  in 
and  over  the  street,  were  being  treHpassed  on  by  defendant  b^  the  m^ntenance 
and  operaUon  of  an  elevated  railroad  in  the  street,  it  never  having  ecerdoed 
its  right  to  condemn  the  eaeemeDle.  Held,  that  plaintiff,  without  regard  to  the 
price  paid  b;  him  for  the  propertj,  had  a  right  of  action  for  a  continuance  of 
tbe  trespass,  and  a  right  to  compeDsation  for  the  permanent  injarf  to  Ilia 
properly. 

*  Reported  In  It  S.  B.  Rep'r,  ZTB. 
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APPEAL  from  superior  conrt  of  New  York  city,  general  terra. 
Action  by  Lena  Pappenbeiin  against  tho  Metropolitan 
Elevated,  etc.,  Railway  Company,  Jadgmenl  for  pl^iitiff,  and 
defendante  appeal. 

This  action  is  brought  to  perpetually  enjoin  the  defendants  from 
operating  their  railway  in  Second  avenoe,  between  One  Hnndrcd 
and  Twentieth  and  One  Hundred  and  Twenty-first  streets  in  the 
city  of  Now  York,  in  front  o£  the  plaintiff's  premieea,  and  to 
procure  the  structnre  already  bnilt  there  to  be  removed,  and  to 
recover  from  defendants  the  loss  and  damage  already  snstainecl 
by  reason  of  the  past  operating  of  the  defendants'  railway  in  front 
of  tho  plaintift's  premises,  and,  if  the  defendants  shall  bo  permitted 
to  80  operate  their  road  in  the  future,  that  it  shall  be  only  upon 
condition  that  they  first  pay  to  the  plaintifi  the  amount  of  the 
permanent  loss  and  damage  to  her  premises  anstained  by  her  by 
reason  of  such  operation,  and  also  the  amount  of  her  loss  and 
damage  already  sustained.  This  is,  in  substance,  the  relief  asked 
for  by  the  plaintifE.  The  defendants,  in  their  answer  to  the 
complaint,  set  up  various  defenses,  the  chief  of  which,  and  the 
one  [particularly  argned  and  relied  upon  here,  is  that  the  railway 
was  built  in  18S0,  and  has  been  in  operation  e^er  since,  and,  if 
any  damage  has  been  inflicted  upon  plaintiff's  premises,  by  the 
erection  and  operation  of  the  railway,  such  damage  was  inflicted 
at  the  time  it  was  so  bnilt  and  operated,  and  at  that  time  the 
premises  were  owned  and  possessed  by  some  other  person,  and  the 
plaintiff  was  not  then  their  owner,  and  is  not  the  owner  of  the 
cause  of  action.  The  court  found  that  the  plaintiff,  on  the  23d 
day  of  April,  1883,  became  the  owner  of  the  premises,  and  has 
ever  since  owned  them,  and  since  that  time  there  has  been  a  val- 
uable building  standing  on  them.  Since  that  time  the  plaintiff 
has  also  owned,  as  attached  or  appurtenant  to  the  premises,  an 
easement  of  light,  air  and  access  in  and  over  Second  avenue,  and 
the  only  property  rights  of  the  plaintiff  interfered  with  by  the 
defendants  are  easements  of  light,  air  and  access  therein  appurte- 
nant to  the  plaintiff's  premises,  and  she  is  nut  seized  of  any  estate 
in  the  land  forming  the  bed  of  such  avenue  in  front  of  her  prem- 
ises. The  railroad  had  in  fact  been  built  and  had  been  in  operation 
along  Second  avenue  for  some  years  prior  to  the  time  when  the 
pliiintiff  purchased,  in  1883.     She  paid,  according  to  some  of  tKe 
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oTJdence,  the  fair  market  valae  of  the  lot  with  the  railroad  in 
the  avenue.  It  was  also  proved  that  the  plaintiff  had  Biietaiaed 
injaries  by  the  coDStructioa  and  operation  of  the  road  from  the 
time  of  her  purchase  to  the  trial  of  the  action  in  the  sum  of 
$1,800,  and  that  the  value  of  the  plaiDtlfTs  easement  in  fee  taken, 
appropriated  or  interfered  with  by  reason  of  such  construction 
and  perpetual  maintenance  and  operation  of  defendant's  railway, 
over  and  above  any  bcntfits  resulting  therefrom  and  peculiar  to 
the  premises,  was  the  sura  of  $2,000,  It  was  also  found  that  the 
defendants  were  authorized  by  certain  acts  of  the  legislature  to 
exercise  the  right  of  eminent  domain,  and  thus  to  acquire  plain, 
tiff's  easement,  if  necessary,  and  defendants  had  like  authority  to 
build  the  rmlway  in  the  streets  in  which  it  has  been  built;  but 
there  was  nothing  in  the  acts  giving  the  defendants  any  authority 
to  take  plaintiff's  property  without  compensation.  The  road  has 
been  bnilt  under  tlie  provisions  of  the  so-called  "Kapid  Transit 
Act."  Chap.  G06,  Laws  1875.  Judgment  was  given  for  the 
plaintiff  in  accordance  with  the  findings  of  the  court,  and  it  was 
provided  that  the  injunction  should  not  issue  in  case  the  defend- 
ants paid  the  amount  of  the  damage  to  the  fee  upon  the  execution 
by  plaintiff  of  a  deed  conveying  to  defendants  plaintiff's  interest 
in  the  easement  taken  by  defendants.  The  judgment  so  entered 
was  affirmed  by  the  general  terra  of  the  snperior  court  of  the  city 
of  New  York  upon  apjKtal  (13  N.  T,  Supp.  955),  and  from  the 
judgment  of  affirmance  the  defendants  appeal  here. 

JiUien  T.  Davies  and  Brainard  Tollea  for  appellants.  Vharlea 
CHiaon  Bennett  for  respondent, 

Pbckham,  J.  (after  stating  the  facts  as  above).  The  structure 
erected  by  defendants  in  Second  avenue,  in  front  of  the  plaintiff's 
premises,  was  an  illegal  structure,  and  inconsistent  with  the  use 
of  the  avenue  as  a  publio  street.  At  the  time  of  building  the 
railway  a  trespass  was  committed  by  the  defendants  upon  the 
property  now  owned  by  the  plaintiff,  although  she  did  not  own 
it  at  that  time.  Such  trespass  has  been  continued  from  the  time 
when  the  road  was  built  up  to  the  tirae  when  the  judgment  in 
this  action  was  entered.  By  continuing  the  trespass  the  defend- 
ants laid  themselves  open  to  continuous  actions,   in  which  the 
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recovery  woald  be  for  the  damage  enatained  up  to  the  tiuie  of  tlie 
commencement  of  each  action.  Tliess  propositious  are  clear, 
and  are  now  andispated.  Tbey  have  been  settled  hy  the  Story 
and  the  Uline  Cases,  80  familiar  to  the  court  and  the  bar.  90  N. 
T.  122;  101  N.  T.  98 ;  4  N.  E.  Eap'r,  536.  As  the  etructnre 
is  illegal,  and  as  it  constitntee  while  itexistaacontinuing  trespass, 
the  railroad  company  is  nnder  a  legal  obligation  to  remove  it,  and 
the  law  presumes  that  the  company  will  do  so. 

In  an  action  at  law  the  owner  of  the  property  interfered  with 
or  trespassed  upon  cannot  recover  damages  to  bis  premises,  based 
upon  the  assumption  that  such  trespass  is  to  be  permanent.  He 
can  recover  only  the  damages  which  he  has  sustained  up  to  the 
commencement  of  tlio  action.  The  judgment  entered  for  the 
damages  sustained  does  not  operate  asa  purchase  of  the  right  to 
continue  the  trespass.  But  the  owner  may  resort  to  equity  for 
the  purpose  of  enjoining  the  continuance  of  the  trespasa,  and  to 
thus  prevent  a  multiplicity  of  actions  at  law  to  recover  damages; 
and  in  such  an  action  the  court  may  determine  the  amount  of 
damage  which  the  owner  would  sustain  if  the  trespass  were  pei> 
manently  continued,  and  it  may  provide  that  upon  payment  of 
that  sum  the  plaintiff  shall  give  a  deed  or  convey  the  right  (o  the 
defendant,  and  it  will  refuse  an  injunction  when  the  defendant  is 
willing  to  pay  upon  the  receipt  of  a  conveyance.  The  court  does 
not  adjudge  that  the  defendant  shall  pay  such  earn,  and  that  the 
plaintiff  shall  so  convey.  It  provides  that  if  the  conveyance  is 
made  and  the  money  paid,  no  injunction  shall  issue.  If  defendant 
refuse  to  pay,  the  injunction  issues.  It  may  be  that,  in  the  case 
of  a  railroad  actually  running  itscars  upon  ur  through  property  of 
another,  it  would  not  be  justified  in  refusing  to  pay  upon  the  de- 
livery of  the  conveyance,  and,  instead  thereof,  submitting  to  an 
injunction.  Public  interests  might  have  a  right  to  be  heard  in  that 
respect.  But  it  is  enough  to  say  that,  in  the  cases  where  \>er- 
manent  damage  is  to  be  paid,  there  is  a  condition  that  a  convey- 
ance shall  be  made,  and  the  defendant  thus  secures  title  to  the 
property  used.  In  cases  where  the  owner  wishes  to  actually  stop 
the  further  trespass,  and  where  the  defendant  has  no  legal  right 
to  acquire  the  property,  such  condition  would  not  be  inserted,  and 
a  strict  injunction  would  issne  apon  the  right  of  the  owner  being 
determined.    Henderson  v.  Railroad  Co.,  78  M.  Y.  423.     The 
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owner,  if  he  receive  the  amount  of  the  permaDent  damage,  is  hj 
the  court  compelled  to  conrey  the  interest  to  the  defendant  vbich 
the  defendant  pays  for  in  that  way.  Condemnation  proceedingi 
are  thos  avoided.  It  is  conclnsively  determined  that  the  trespass 
is  to  be  continuous,  and  defendant  coneedee  it  when  it  avuls  itself 
of  the  condition,  and  pays  the  permanent  damage  in  order  to  re- 
ceive the  conveyance.  It  is  only  in  this  way  that  the  owner  re- 
covers as  for  a  permanent  damage  to  hie  property. 

In  a  case  where  the  defendant  has  no  power  to  condemn  the 
property,  if  the  owner  in  that  event  proceed  in  equity,  he  recoven 
only  his  damage  up  to  the  entry  of  the  judgment,  and  at  the  same 
time  secures  an  injunction  which  prevents  the  future  trespass.  If 
the  owner  sue  at  law,  he  recovers  his  damages  as  stated.  If  tbe 
owner,  without  having  brought  any  suit  in  eqaity,  sell  his  prop- 
erty at  a  loss  caused  by  the  erection  of  the  railroad,  the  qnestion  at 
once  arises  as  to  what  rights  are  acquired  by  the  purchaser,  and 
what  claim,  if  any,  has  tlie  vendor  against  defendant.  The  venilee 
has  purchased  and  the  vendor  has  sold  to  him,  in  fee-simple  ab- 
solute, the  premises  fronting  the  street,  to  which  premisea 
are  attached,  as  property  passing  to  him  by  the  conveyance, 
the  easements  of  light,  air  and  access  which  the  defendant  hw 
already  interfered  with  and  trespassed  upon  by  the  eiectioa 
and  operation  of  the  road.  Story  v.  Railroad  Co.,  90  K.  Y. 
123 ;  Lahr  v.  RaUway  Ck).,  104  N.  T.  268 ;  10  N.  K  Rep'r,  53?; 
Kane  v.  Emlroad  Co.,  125  N.  Y.  164;  26  N.  E.  Rep'r,  8TS. 
The  vendee  finds  the  railroad  making  use  of  ft  portion  of  bis 
property  without  right,  and  in  the  character  of  a  mere  wrong- 
doer. That  use  depreciates  the  value  of  the  remaining  part  of 
the  owner's  property,  and  causes  him  daily  damage.  He  insti- 
tntes  his  action,  either  at  law  or  in  equity,  to  recover  damages  op 
to  the  time  of  the  commencement  of  the  action  or  permanentlj, 
and  for  an  injunction,  as  the  case  may  be,  and,  in  answer  to  proof 
of  ownership  and  daily  or  permanent  damage,  he  is  told  by  war 
of  defense  that  the  railroad  company  paid  or  is  liable  topaylo 
his  vendor  the  difference  between  what  the  vendor  sold  the 
property  for  to  him  and  what  it  could  have  been  sold  for  if  the 
railroad  were  not  there,  and,  therefore,  it  has  the  right  to  continue 
the  act  which  by  such  payment  or  liability  has  been  changed  froni 
a  trespass  to  a  valid  action.     It  is  true  that  the  railroad  has  not 
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received  any  conveyance  of  any  right  to  continue  the  trespass. 
On  the  contrary,  the  vendor  conveyed  to  plaintiff  the  abeolnte 
fe&simple  iu  the  property,  and  all  the  ordinary  rights  of  owner- 
ship  passed  with  such  conveyance.  It  was  after  such  conveyance, 
and  when  the  vendor  was  no  longer  owner,  that,  according  to  de- 
fendants, the  company  paid,  or  became  liable  to  pay,  his  alleged 
loss  caused  by  sach  sale,  and  which  payment  or  liability  defend- 
ants now  claim  has  altered  the  aitaation  90  effectually.  The 
rendee,  who  obtained  the  property  at  what  may  have  been 
a  low  price,  has  nevertheless  the  rights  of  a  general  owner, 
which  are  not  dependent  npou  the  price  which  he  paid  for  his 
title.  Every  day  that  the  company  operates  its  road  over  or 
throngh  the  property  of  the  plaintiff,  it  commits  an  illegal  act 
or  trespass;  and  the  character  of  that  act  with  respect  to  the 
property  of  the  plaintiff  is  not  in  any  degree  affected  by  the  fact 
that  the  plaintiff's  vendor  sold  his  property  at  a  toss,  which  that 
vendor  says  he  sustained  from  the  illegal  action  of  the  defendant. 
There  is  no  donbt  that  the  same  easements  which  were  appurte- 
nant to  the  premises  owned  by  the  plaintiff's  vendor  passed  to  his 
vendee,  the  present  plaintiff,  by  the  conveyance  to  her.  They 
piisaed  because  they  were  appurtenant,  and  the  vendor  never 
sEtempted  to  reserve  them,  asBuming  even  that  such  reservation 
vere  a  legal  possibility.  As  these  easements  passed  to  the  ven- 
dee and  became  her  property,  as  much  so  as  the  land  itself,  how 
ia  it  that  the  railroad  company  has  become  possessed  of  the  right 
to  appropriate  such  easements,  or  any  portion  of  tliem,  without 
payment  to  her?  Her  private  property  is  taken  without  com- 
pensation to  her  under  such  circumstances,  if  defendant  have  the 
right  to  permanently  enter  upon  and  use  these  easements  ;  and 
thus  a  constitntional  guaranty  is  violated  in  her  case,  and  she  is 
without  redress.  The  answer  to  this  assertion  is  made  by  the 
counsel  for  defendants  in  a  very  ingenious  argument,  the  founda- 
tion of  which  is,  however,  laid  in  what  seems  to  me  an  erroneous 
application  of  a  general  nile  relating  to  the  measure  of  damages 
in  condemnation  proceedings,  and  from  which  it  is  argued  that 
the  real  actionable  loss  falls  upon  the  owner  of  the  property  when 
the  road  was  built,  provided  be  sells  hia  property  in  a  depreciated 
market.  They  claim  that  such  an  owner  has  a  cause  of  action  to 
recover  the  loss  he  has  sustained  by  a  sale  of  his  property  in  a  market 
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depreciated  by  the  wrongful  act  of  defeDdantB  in  entering  npon 
or  appropriating  the  easements  appurtenant  to  auch  property. 
The  argument,  of  course,  assumes  that,  if  such  n  cause  of  action 
he  made  out,  it  must  follow  that  none  arises  in  favor  of  a  subse- 
quent purchaser  who  obtains  the  land  at  a  pri(^e  reduced  on  ac- 
count of  the  existence  of  the  road.  Unless  the  one  cause  of 
action  exclude  the  other,  the  defendants  would  accomplish 
nothing  by  proving  the  existence  of  one  in  favor  of  the  original 
owner. 

The  defendants'  counsel  assert  that  the  permanent  damage  to 
the  property  was  snstained  by  the  vendor  at  the  time  he  sold  to 
the  plaintiff,  and  that  tlie  company  is  liable  to  pay  the  same  to 
him.  Hence  they  say  that  in  taking  from  the  present  owner  the 
casements  spoken  of — which,  when  separated  from  the  land  to 
which  they  aro  appurtenant,  are  of  themselves  but  of  a  nominal 
value^the  defendants  would  only  be  condemned  to  pay  therefor 
a  nominal  sum,  such  as  six  cents ;  and  as  to  the  resulting  lose  in 
value  to  the  adjoining  land  of  the  vendee,  caused  by  the  erection 
and  operation  of  the  railroad,  the  vendee  has  not  sustained  that 
loss,  because  she  has  only  paid  for  the  property  the  sum  to  which 
it  had  depreciated  by  reason  of  the  existence  of  the  road  in  front 
of  it.  Continuing  the  argument,  tlie  counsel  for  the  defendants 
state  that  if  the  present  owner  (the  vendee)  should  commence  an 
action  to  restrain  the  farther  trespass  the  defendants  could  at  once 
commence  proceedings  to  condemn  the  easements,  and  that  the 
rule  of  damages  would  be  the  difference  between  the  present 
market  value  of  the  whole  property  and  that  portion  which  would 
be  left  after  the  taking,  and  that  difference  would  be  nominal  only ; 
BO  that  when  the  present  owner  commences  her  action  to  reetraia 
the  further  commission  of  the  trespass  the  whole  matter  may  be 
adjusted  in  such  suit,  and  the  same  rule  of  damages  would  obtain. 
The  result  would  be  either  that  the  defendants  would  be  enjoined 
from  farther  operating  their  road  until  tiiey  paid  six  cents,  the 
nominal  damage  enstained  by  the  present  owner,  or  else  the  bill 
would  be  dismissed  entirely,  on  the  ground  that  the  aid  of  equity 
could  not  be  invoked  for  the  purpose  of  compelling  the  payment 
of  merely  nominal  damages.  This  course  of  argument  does  not, 
as  it  seems  to  me,  answer  tho  claim  of  the  present  owner  to  enjoin 
the  further  trespass  upon  her  property  unless  she  is  paidthedam- 
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age   which  BDch  tregpaes  will  permameatly  oaaae  her.     That 
damage  is  not  merely  nomioaL 

In  1880,  the  defendants  erected  their  road,  and  by  its  erection 
and  operation  depreciated  the  valae  of  the  property  now  owned 
by  the  plaintiff.  In  erecting  their  road,  they  treapasaed  npon  the 
easements  apportenant  to  that  property,  and  such  trespass  has 
been  continuoas  ever  since.  By  theso  wrongful  acts  the  market 
value  of  the  plaintifTs  property  has  been  greatly  depreciated.  If 
they  were  compelled  to  resort  to  condemnation  proceedings,  the 
defendants  say  it  is  the  present  market  value  which  tliey  must 
piiy.  The  vice  in  this  argument  lies  in  the  erroneous  statement 
of  the  measure  of  damages.  In  such  case,  and  under  these  cir- 
cumstances, where  the  value  has  been  depreciated  by  the  wrong- 
ful entry  of  defendants  upon  thu  property,  it  is  not  the  present 
market  value  of  snch  property  thus  damaged  that  the  defendants 
must  pay.  Actual  market  value  at  the  time  of  t)ie  institation  of 
the  condemnation  proceedings  is  usually  the  inquiry.  But  when 
the  defendant  has  already  entered  upon  the  property,  and  has  de- 
preciated its  value  thereby,  it  is  plain  that  the  siuiple  question  of 
value  at  the  time  of  condemuation  is  not  the  proper  rule.  lu  such 
case  the  inquiry  must  be,  what  would  be  the  fair  market  valae  of 
the  whole  property  at  the  time  of  condemnation,  without  the 
railroad ;  and  the  difference  between  that  sum  and  the  present 
market  valne  of  the  property  left,  with  the  railroad  in  existence, 
wonld  constitute  the  measure  of  damages  to  which  the  owner 
would  be  entitled.  This  inaugurates  no  new  rule  of  damages  in 
condemnation  proceedings  in  this  state.  As  the  entry  was  unlaw- 
fol,  it  is,  for  the  purpose  of  arriving  at  the  value  of  the  property, 
regarded  as  not  made,  and  the  inquiry  is,  what  is  the  present  valne 
of  snch  property  without  the  presence  of  a  structure  which  is  there 
without  right,  and  which  cannot  be  continued  without  payment 
in  fall  for  all  damage  done  ?  Its  existence  cannot  be  considered 
for  the  purpose  of  diminishing  what  would  otherwise  be  the  prea- 
eut  market  value  of  the  property.  I  think  the  same  rule  would 
hold  in  the  case  put  by  the  defendants,  where  the  city  or  any  other 
body  having  the  power  should  seek  to  take  the  owner^s  property, 
even  though  such  owner  had  himself  purchased  subsequent  to 
the  erection  of  the  road.  The  city  woald  have  no  right  to 
take  the  property  from  its  owner  on  a  valuation  based  upon  the 
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pennaneat  character  of  a  treapaes  which  the  law  i^ards  as  tem- 
porary. 

The  inquiry  in  the  oaee  Bnppoeed  wonld  still  be,  what  would  be 
the  fair  market  value  of  the  property  with  the  railroad  awajf 
That  sam  the  city  woald  Iwve  to  pay ;  and  when  it  acqaired  tbe 
title  it  would  have  the  same  right  as  any  othw  owner  to  euapd 
the  defeadsnte  to  desiBt  iroxfi  their  treepaas,  or  pay  tbe  amonnt  of 
permanent  damage  they  caneed  by  its  oontinnance.  Under  this 
rale  the  amount  which  the  preeent  owner  may  have  paid  for  tbe 
property  will  be  wholly  immaterial.  As  the  act  of  the  defendants 
in  treqias^ng  upon  or  appropriating  any  portion  of  the  propertr 
V8B  onlawf  al,  any  depreciation  in  the  valae  of  the  property  cansed 
by  SQch  illegal  action  cannot  be  regarded  in  fixing  tbe  valne  of 
the  property  to  be  ta'ceo,  or  the  damage  to  that  which  will  renuiii. 
The  claim  of  the  defendants  that  this  depreciation  in  value  wis 
snfferod  by  the  original  owner  when  he  sold,  and  that  it  is  a  per- 
sonal claim  in  hie  case  against  them  for  which  tbey  are  re^wn. 
Bible,  rannot,  as  it  aeems  to  me,  be  maintained.  Sach  a  doctrine 
would  do  away  with  the  right  of  an  owner  of  property  to  jmrent 
a  continaouB  trespaes  upon  it  by  another.  The  defendants  voold 
say  that,  because  the  original  owner  transferred  tbe  property  to 
bis  vendee,  the  defendants  by  reason  thereof  were  thereby  iovesled 
with  tbe  right  to  continue  forever  the  original  trequa^  and  tbe 
oouBideration  for  ench  license  rested  in  tbur  liability  to  pay  (nut 
necessarily  in  the  payment  to)  the  vendor  the  difference  between 
the  sum  which  he  actually  received  for  the  conveyance  of  iae  hnd 
and  that  which  he  woatd  have  been  able  to  secure,  bad  it  not  been 
for  the  acts  of  the  defendants.  Whether  such  sum  had  bees  pud. 
or  not  would  be  immaterial  so  far  as  conoemed  the  present  owner. 
That  would  be  a  matter  between  tbe  original  owner  and  tbe  de- 
fendante.  But  the  present  owner,  on  account  of  the  transfv  of 
the  land  to  him,  would  really  have  no  right  to  prevent  the  tres- 
pass, no  matter  how  much  in  truth  his  property  was  damped, 
and  although  the  defendants  had  no  more  title  to  the  property 
trespassed  npon  than  they  ever  had.  They  oonld  have  no  title, 
hecanee  tbe  original  owner  transferred  it  to  his  voidee,  aad  after 
such  transfer,  of  coarse,  that  owner  could  not  again  transfer  an; 
portion  of  the  property  to  any  one  else.  Tbe  vendee  to(A  tbe 
title,  aod  be  certainly  has  not  conveyed  it  to  the  defendant!,  bn^ 
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on  the  contmry,  etill  retains  it  absolatel; .  Tbas  vitli  no  title,  the 
defendaDtB  have,  by  thia  course  of  reaaoning,  been  in  sobetance 
iDTeeted  with  a  right  to  perpetually  appropriate  property  belong- 
.  ing  to  the  plaintiff,  beeanae  of  a  liabihly  on  their  part,  as  they 
illege,  to  pay  a  former  owner  certain  damages  which  he  alleges  he 
iQ^tained  by  selling  his  property  to  the  plaintiff  at  a  redaced  valna 
caDsed  by  defendants'  illegal  act  This  mere  liability  of  the  de- 
fendants to  reimburse  the  vendor  operates,  by  defendants'  argn- 
ment,  as  a  bar  to  the  rights  of  the  vendee.  If  not  paid  by  the 
defendants,  the  liability  still  remains,  and  of  course  the  bar  still 
continues ;  and  thus  the  general  right  which  follows  the  poeSeesion 
of  property  to  protect  it  from  a  treepasB  is  denied  an  owner  be- 
CHQse  the  defendants  are,  they  say,  liable  to  a  former  owner  on  a 
pergonal  claim  by  him  for  a  loss  occasioned  by  a  sale.  Heretofore 
absolnte  ownership  or  legal  pooocrcion  of  property  has  been  re- 
garded as  soffident  to  enable  the  owner  to  protect  it  from  a  tres- 
pus.  It  has  been  sufficient  to  permit  him  to  maintain  an  action 
to  Testrain  its  continuance,  even  tlwngh  be  was  fortanate  onongh 
to  Becure  the  property  at  one-half  its  value.  The  inquiry  in  such 
cases,  where  the  owner  sought  to  restrain  the  future  trespass,  has 
never  been  in  regard  to  the  price  which  the  owner  paid,  or 
whether  the  former  owner  sold  at  a  loes  on  account  of  the  trespass. 

The  inquiry  has  been  whether  the  plaintiff  was  the  owner  or 
entitled  to  the  possession,  and  whether  the  acts  of  the  defendant 
were  ill^;al.     That  is  all  that  should  now  be  required. 

I  have  thns  far  referred  to  the  case  of  the  vendee  for  the  par. 
pose  of  inquiring  what  rights  appertained  to  him  as  the  present 
owner  of  the  property.  But  the  argument  in  favor  of  the  vendor, 
who  owned  tlie  property  when  the  road  was  built,  and  who  sold 
his  hind  in  a  depreciated  market  caused  by  the  wrongful  acts  of 
tbo  defendants,  is  not  to  my  mind  very  strong.  In  the  first 
place,  ho  had  his  right  of  action  to  recover  for  all  damage  caused 
brthe  trespass  up  to  the  time  of  the  commencement  of  his  action, 
and  the  subsequent  conveyance  of  the  land  wonld  not  in  any  way 
affect  that  right.  If  ho  desired  to  restrain  its  .further  continu- 
ance, or  to  recover  for  the  permanent  damage  caused,  he  could 
while  owner  commence  and  maintain  his  action  in  equity.  In 
that  action  he  would  obtain  fall  relief.  If  he  chose  to  sell  instead 
of  neing  the  remedies  which  the  law  gives  him,  that  was  a  master. 
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legally  speaking,  of  hie  own  choice.  The  defendants  did  Dot 
compel  or  limit  or  restrain  aach  sale.  Nothing  that  tliey  did 
conld  be  said  to  acnonnt  to  any  compnldon  by  them.  The  law 
says  their  action  cannot  be  regarded  as  a  permanent  treepasB,  for 
the  very  reason  that  it  is  anlawfal,  and  the  law  will  not  presnme 
that  an  nnlawfol  act  is  to  be  forever  continned.  Hie  dioice  to 
sell  rather  than  avail  himself  of  the  remedies  given  him  by  the 
law,  does  not  famish  a  canse  of  action  against  the  defendants  to 
reimburse  him  for  a  loss,  arising  becanse  of  the  presumption  he 
has  indulged  in  that  the  trespass  would  be  continnous  and  anpaid 
for.  He  has  chosen  to  regard  the  trespass  in  a  light  opposite  to 
that  in  which  -the  law  regards  it,  and  the  loss  he  has  eaffered 
thereby  is  not  one  which  the  law  can  regard  as  caosed  by  the 
defendants.  If  the  original  owner  tbns  chooses  to  sell  his  prop- 
erty without  enforcing  those  rights  which  he  has  only  by  virtue 
of  snch  ownership,  the  purchaser  at  any  rate  takes  his  foe,  and 
with  it  the  rights  of  snch  an  owner.  Tlie  right  to  enjoin  the  con- 
tinuance of  the  trespass  has  not  escaped  by  the  conveyance.  It 
cannot  rest  with  the  vendor,  for  he  has  no  longer  any  interest  Id 
the  land.  Unless  it  passed  to  the  vendee  it  has  vanished;  sad 
yet  no  conveyance  by  any  one  having  the  right  to  convey  has  beea 
made  to  the  trespasser,  and  so  far  as  the  legal  title  to  the  fKf- 
erty  is  concerned  the  trespasser  has  no  lot  or  parcel  in  it.  It 
eeems  to  me  the  right  passed  to  the  vendee.  I  can  see  no  umi- 
larity  in  the  case  of  the  owner  of  property  who  has  thus  sold  at 
a  loss,  to  that  of  one  who  has  suffered  from  a  slander  of  his  title. 
To  start  with,  there  is  in  the  case  at  bar  no  slander.  And  i^n 
there  is  no  malice.  The  erection  of  a  structare  on  plaintiffi 
property  by  defendants  cannot  be  twisted  into  a  slander  of  plain- 
tifPs  title  by  them.  No  one  asserts  that  the  defendants  built  Aeir 
road  knowing  they  were  wrong-doers  or  trespassers. 

The  findings  in  this  case  substantially  negative  any  such  idei. 
The  conrt  liuds  that  the  road  was  bnilt  in  conformity  with  pliiu 
prescribed  by  boards  of  commissionerB  appointed  nnder  l^;isl>' 
tive  authority.  It  has  been  held  that  punitive  damages  ou^t  not 
to  be  awarded  against  defendants  for  the  taking  of  the  proper^ 
of  abutting  owners  by  the  building  of  their  road.  Powers  f- 
Raiboad  Co.,  120  N.  T.  ITS ;  24  N.  E.  Rep'r,  295.  In  brief,  JI 
the  substantial  facts  which  constitute  a  canse  of  action  for  slutdff 
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of  tiUe  are  abeent  ia  this  case,  and  the  facts  whicli  exist  here  have 
DO  analc^y  to  those  which  coDBtitnte  snch  a  cause  of  action.  The 
vrong  by  the  defendants  in  the  erection  of  the  railroad  does  not 
directly  or  proximately  cause  the  sale  of  the  vendor's  property  at 
a  lose.  The  defendant's  counsel  lays  down-the  rale  broadly  that 
"whoever,  by  a  wrongfol  act,  limits  or  restrains  anuther  in 
respect  to  his  lawfal  right  to  dispose  of  his  property  iu  the 
market  to  the  best  advantage,  is  liable  in  an  action  at  law  for  the 
damages  thereby  occasioned."  Without  stopping  to  question  the 
Bccuntcy  of  the  rule  which  the  defendants  here  lay  down  aa  an 
abstract  proposition,  I  think  no  case  can  be  fonnd  where  it  has 
been  enforced  under  such  circumstances  as  this  case  presents.  All 
the  facts  mnst  be  here  taken  into  account.  It  mnat  be  remem- 
bered that  the  law  regards  the  act  ae  a  temporary  wrung  only,  and 
SE  such  it  provides  a  full  remedy  for  it.  It  provides  a  full  equit- 
able remedy  if  the  owner  choose  to  pursue  it,  and  the  act  be  of  a 
permanent  nature.  If,  instead  of  resorting  to  his  legal  or  equit- 
able remedy,  he  chooses  to  sell,  it  cannot  be  said  that  in  a  legal 
sense  he  has  been  limited  or  restrained  in  respect  to  his  lawful 
right  to  sell  his  property  by  defendants'  wrongful  act.  The  conneo- 
tioD  between  the  sale  and  the  alleged  cause  is  too  remote  and  in- 
definite. It  13  not  proKtmate  or  direct.  Further  than  this,  how< 
ever,  the  right  of  action  with  respect  to  the  damage  inheres  in  the 
owner  and  possess'jr  of  the  land,  and  it  is  by  reason  of  auch  own- 
ership and  possession  that  the  right  of  action  accrues.  Broiestedt's 
Case,  55  N.  Y.  220 ;  Corning  t.  Nail  Factory,  40  N.  T.  191.  A 
perpetual  injunction  was  sastained  in  the  first  above-entitled  case, 
which  was  obtained  by  a  purchaser  of  land  abutting  on  the  street, 
restraining  the  farther  operation  of  the  road,  althoagh  it  was 
operated  prior  to  his  purchase.  Nothing  that  has  been  said  in 
any  other  case  in  this  court  is  opposed  to  these  views.  On  the 
contrary,  they  are  in  the  line  of  ail  its  previous  utterances.  The 
point  was  not  decided  in  the  Henderson  Case,  nor  has  it  been 
decided  in  the  Lawrence  Case,  against  these  same  defendants. 
Reported  in  136  N.  T.  483 ;  27  N.  E.  Rep'r,  765.  The  question 
ia  the  last  case  was  in  relation  to  the  validity  of  the  defense 
all^Dg  that  the  property  was  used  for  the  parposes  of  a  house  of 
prostitution.  The  defense  was  disallowed  for  the  reasons  stated 
in  the  opinion  of  Andrews,  J.,  and  the  rule  of  damages  stated 


idbyGoOglC 


390      Fappenheix  y.  MsTBOPOUTAif  El.,  etc.,  Rt.  Co. 

in  the  Uline  Case  was  reiterated  —  tliat  of  diminithed  rental 
^ue. 

The  caee  of  King  v.  Mayor,  etc.,  103  N.  T.  174;  6  N.  E. 
Rep'r,  895,  siraply  held  that  the  right  to  oompensation  for  the 
property  taken  belonged  to  liim  who  was  the  owner  of  the  fee  at 
the  time  the  city  took  posseesion,  although  before  theaward  ander 
the  statute  the  origin^  owner  had  conveyed  the  premises.  This 
was  npon  the  ground  that  the  stAtnte  anthorizing  the  taking  cwi- 
tained  an  adequate  and  certain  method  for  raising  the  money  oo 
the  part  of  the  city  to  pay  for  the  taking  and  that  when  the  pos- 
session was  taken  by  the  city  under  the  statute  it  was  a'  legiU 
poeseBsioQ,  and  the  award  whit^  was  Bnheeqnently  made  paid  for 
the  title  at  the  time  the  poesesBion  was  taken,  and  that  was  in  the 
original  owner,  who  conveyed  before  the  award  was  made.  The 
Tallman  Case,  121  N.  T.  119;  38  N.  E.  Rep'r,  1184,  does  not 
assert  or  assnme  that  the  plaintiff  oonld  recover  for  the  diminished 
rental  value  for  a  term  any  portion  of  whicli  was  in  the  fatnre. 
The  recovery  in  that  case  had  been  allowed  for  a  possible  oae  of 
the  premises  which  the  pUintiff  had  not,  in  fact,  attempted  to 
in^e,  and  the  possible  profits  for  snch  possible  use  we  hel  he 
was  not  entitled  to.  I  have,  aa  is  seen,  alluded  to  but  a  few  of 
the  many  cases  cdted  by  coansel  in  the  very  elaborate  briefs  sub- 
mitted to  us.  I  have,  however,  read  them,  and  I  feel  confident 
that  nothing  is  laid  down  herein  which  is  opposed  to  any  thing 
heretofore  decided  by  this  court. 

What  the  ultimate  rights  of  lessor  and  lessees,  against  defend- 
ants, may  be,  we,  of  coarse,  do  not  dec-ide  in  this  case.  Their 
rights  are  not  before  as.  Whether  there  is  or  is  not  any  distinction 
between  the  rights  of  a  vendor  in  fee  and  those  of  a  lessor,  is  not 
the  gnestion,  and  we  do  not,  therefore,  argue  it.  The  judgment 
here  should  be  affirmed,  with  coats.     All  concur.* 

1.  Blavatod  railroad  In  atrttat — eonvayanoa  of  abntUng  prop^^  aftw 
roadbnOt— rigbtaof  vandoe.— In  thanote  toFordyoe  v.  Wolfe,  anta,  p.  20S, 
■we  coDHidsred  th«  riglit  to  MmpouaatlOD  for  land  taken  for  pobUe  nse,  aa 
between  grantor  and  graniaa,  in  cawa  where  the  land  waa  ooenplad  *ritboat 
right  and  was  convejed  pending  the  wrongf  ol  ocoupatton.  The  qoeetton  whiolt 
Ilea  at  the  fonndatlon  of  tbe  principal  case  Ih  whether  th«  wrong  from  which 
the  damagea  in  question  arorn,  was  ^ngle  and  ladlvlslble  or  whether  it  waa 
divisible  and  contiDaing.     We  have  elsewhere  laid  down  a  test  for  determia- 

•Beport«dln»N.  B.  Bep'r,  SIS;  U8M.  T.OS. 
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log  tfaia  q>MUan,  whidi  Ia  diiB:  "If  the  wroor  la  npabU  «f  balngabUMl 
then  &  dtslinetfou  la  to  b«  takoQ  botwean  tha  d&mBf;ea  raanUing  ftom  the 
origtikl  wrong  lod  dunagea  retoltlng  tvm  the  f^ara  te  atwt*  it"  1  Am. 
R  R.  &  Corp.  Bep.  728.  The  reaaona  bn  this  ooaoluslon  kre  glren  in  the 
note  refemd  to.  In  the  priadiMLl  cm*  It  U  manitot  that  tha  wrong  was  capa- 
ble of  being  abated.  It  wu  poaallrie  lo  remoTe  the  elevated  mad  and  reatoM 
the  itraet  to  Ita  origlQal  eonditlon.  Therefore,  a  dlitUotlon  exUted  balwaen 
the  damagae  ooaaalonsd  to  the  propertj  In  qoeatlon  bj  the  original  OMinrvctioa 
of  the  road  and  the  damagea  arlaing  from  the  continnanee  of  the  atractaie. 
llie  0DI7  rights  which  the  abatting  owner  has  at  anj  given  point  of  time  ara, 
first,  to  recover  oompenBation  for  the  damages  Inflicted  In  the  paat,  and,  sec- 
ond, to  prevent  a  cantinuanee  of  the  wrong  in  the  (utare.  In  otiter  word*  ha 
has  A  right  toan  aMion  at  law  for  the  paat  damage  and  to  an  action  In  eqait7 
to  prevent  future  damage.  The  claim  for  paat  damages  Is  an  accrued  and 
vested  right  of  a  peraonai  natare,  in  no  waf  attached  to  the  laad  and  oonae- 
qnentlj  remains  nnaSboted  b/  a  convejanoa  of  the  land.  On  the  other  liand 
the  right  to  prevent  fatnre  damage,  Is  a  right  laseparable  from  the  land  and 
coDsequentlj  paasea  with  It  to  the  grantee  in  caae  of  a  conve7anoe.  Thla 
right  being  in  the  grantee  he  Is  manifeatij  the  one  with  whom  the  campanjr 
mast  deal  in  aoqniring  the  right  to  permanently  roaintaia  their  atructare,  and 
who  Is  entitled  to  the  compensation  or  pries  of  sncb.  Permanetit  damagea  are 
In  effect  the  price  at  which  the  owner  sella  or  la  compelled  to  sell  the  right  to 
permanentlj  maintain  and  operate  the  road,  and  thas  permanentlj'  to  interfere 
with,  abridge  or  impair  the  easement  appurtenant  to  hia  property.  3ee,  fur- 
ther, Oalwa;  v.  Hetropolllan  El.  Rj.  Co.,  post,  and  note.  Thedoctrine  of  the 
principal  case  was  affirmed  In  Bterrjr  v.  New  York  El.  &  Co.,  139  N.  T.  419; 
a  N.  B.  Rep'r,  68;  see,  also,  Mortimer  v.  Manhattan  R.  Co.,  129  N.  Y.  81; 
29  N.  E.  Bop'r,  6. 

3.  Blghti  of  exeoaton  and  tmateaa  of  deoeaaed  owner. —  The  esscutora 
and  troBteea  of  a  deceased  abntttng  owner  do  not  occupy  the  relation  of  pur- 
cbaoers,  bat  aneceed,  In  behalf  of  the  beneSdariei,  to  the  rights  of  the  abutter, 
and  nM7  raeover  for  damages  to  the  rental  value  of  the  land,  caused  by  the 
opentlonofaneht^lroad.  Hortimer  v.  Manhattan  R.  Co.,  139  N.  T.  81;  39 N. 
£.  Rep'r,  S. 


Gai-wat  V.  Mbtbopolitan  El.  Bt.  Oo.  st  al. 

(Court  of  Appeals  of  New  ToA,  Oat.  9,  IWI.) 

1.  Elbtatzd  railboad  ix  strxbt.  Rbkbdt  m  bquitv,  whsn  bab&kd 
BT  BTATUTX  OF  LiifTTATioKB.  Code  of  CtvU  Procodnre  of  New  YoA,  section 
8S8,  providing  that  an  aotioB,  the  limitation  of  which  is  not  therein  specially 
prescribed,  mnst  ba  oommeaoed  within  ten  year*  after  the  eanse  of  action  ac- 
tffuea,  does  not  apply  toan  equity  action  to  Teatrain  coatlnnonit  treapaaaee  on 
land  reaultlng  from  an  elevated  railway  in  the  street  upon  which  It  abuts, 
and  such  an  action,  therefore.  Is  not  barred  in  ten  years  from  the  original 
treapaas,  but  may  be  maintained  so  long  as  the  plaintiff  haa  title  to  the 
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property  InjnKd,  Mid  ft  «aDM  of  Mtion  for  Bneti  lii]arl«s  is  not  bcned  at 
law. 

3.  Laches,  ErracT  of  bi^vss  yxabb'  delay.  PUlnciff  sned  torwlrain  tha 
farther  operation  of  an  elevated  street  railway  which  had  been  ballt  elevea 
yean  before  without  the  coniieat  of  abutting  owoen.  Plaintiff  had  Beet)  the 
railway  in  coarse  of  couetruciloo  at  that  time,  and  had  aabecrlbed  money  for 
the  employment  of  oouneel  to  prevent  It,  bat  had  made  no  other  proteit,  nor 
lastltated  any  legal  proceedlngB.  Hie  oppoeltloD,  however,  had  been  peraiet- 
ent,  aa  had  that  also  of  the  other  owoera,  and  their  claim  had  always  been 
that  detendaotB  had  no  right  to  balld  in  the  Btreet  withoat  compenBating  them 
for  damagee.  Beld,  that  the  plaJntifFi  conduct  was  not  each  ag  to  eatop  him; 
nad  that  the  mere  fact  of  hia  delay  In  bringing  anlt  was  no  defenae,  ao  long  as 
his  rights  to  the  property  were  not  barred  by  adverae  pogseBdoo. 

APPEAX  from  enpreme  conrt,  general  term,  first  department. 
Action  hy  Jamea  Galway  agninet  the  Metropolitan  Elevated 
Kailway  Company  and  the  Manhattan  Bailway  Company  to  re 
Btrain  the  operation  of  defendants'  elevated  railroad  in  front  of 
the  plaintiffs  property,  and  to  recover  damages  for  iDJnry  by  tlie 
railroad  to  said  property.  There  was  a  judgment  for  plaintiff, 
and  defendants  appealed.    Affirmed. 

John  F.  DiUon  and  Jvlien  T.  Davies  for  appellants.  Oeorge 
ZahrishU  for  respondent. 

RooEB,  C.  J.  This  is  one  of  the  nsnal  actions  in  eqnity  to  re- 
strain the  defendants  from  farther  maintaining  and  operating  an 
elevated  street  railroad  on  Sixth  avenne,  in  the  city  of  New  York, 
adjacent  to  the  plaintiff's  property,  thereby  nnlawf  nlly  interfer- 
ing with  it.  This  property  consisted  of  five  vacant  lota,  extend- 
ing abont  one  hundred  and  twenty-five  feet  along  the  easterly  side 
of  the  avenue,  between  Fifty-seventh  and  Fifty-eighth  streete, 
and  was  acquired  by  the  plaintiff  by  purchase  in  and  previous  to 
1871.  The  defendant,  the  Metropolitan  Elevated  Kailway  Com- 
pany, commenced  and  completed  the  Btractnre  of  its  railroad  be- 
tween the  months  of  January  and  July,  1878,  and  from  the  time 
of  its  completion  to  the  commeoceoient  of  this  action,  in  1889,  it 
has,  either  by  itself  or  through  its  lessee,  the  Manhattan  Railway 
Company,  continued  to  maintain  and  operate  an  elevated  steam 
railroad  in  front  of  and  adjoining  the  plaintiff's  premises  on  Sixth 
avenne.  No  proceedings  were  taken  by  the  railroad  to  acquire 
the  easements  of  the  abutting  owners  in  the  avenue,  or  their  coo- 
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sent  to  itB  conetrnotion.  The  plfuntifi  oomplained  that  b;  reaaoa 
of  the  operation  of  snch  railroad,  in  impairing  the  easements  of 
light,  air  and  access  to  his  premises,  he  had  been  damaged,  and 
demanded  jndgment  for  each  damages  as  well  as  a  perpetual  in- 
junction against  the  defendants  from  farther  operating  and  maia- 
taining  their  railroad  in  front  of  his  premises.  A  trial  waa  had  at 
special  term,  and  the  court  declined  to  award  pecuniary  damages 
to  the  plaintiff,  but  rendered  jndgmeat  granting  the  relief  by  in- 
junction nnlese  the  defendant  should  pay  to  the  plaintiff,  within 
a  limited  time,  the  sum  of  $20,000  as  the  depreciation  of  the  valuo 
of  the  premises  caused  by  the  railroad,  and  upon  such  payment 
being  made  required  the  plaintiff  to  execute  to  the  defendants  a 
conveyance  of  tho  eaaements.  The  depreciation  in  the  value  of 
]>lainti£rs  property  by  reason  of  the  erection  and  malutenance  of 
the  railroad  was  found  by  the  trial  court  to  be  {20,000,  and  the 
evidence  supported  that  finding.  It  was  also  found  that  the  plain- 
tiff saw  the  railroad  in  the  course  of  construction  in  front  of  hia 
premises,  and,  from  time  to  time,  saw  what  defeuditnts  were  doing 
in  respect  thereto  and  occasionally  as  a  passenger  rode  upon  it. 
He  snbscribed  money  to  pay  for  counsel  to  prevent  the  erection 
of  the  road,  bat  made  no  protest  otherwise  and  instituted  no  legal 
proceedings  to  enjoin  its  construction  or  operation  prior  to  the 
commencement  of  this  action.  It  was  also  found  that,  after  the 
commencement  of  the  action,  but  before  the  trial,  the  defendants 
instituted  proceedings  for  the  condemnation  of  that  part  of  the 
easements  referred  to  which  had  been  taken  tor  the  use  of  such 
railroads,  and  that  such  proceedings  were  pending,  undetermined, 
at  the  time  of  the  trial.  The  defendants  requested  the  trial  court 
to  find  the  following  propositions  of  law :  First,  "  that  this  ac- 
tion is  barred  by  the  statute  of  limitations ; "  and,  second,  *'  that 
plaintiff's  alleged  right  of  action  ia  barred  by  hie  acquiescence  in 
said  railroad  and  its  operation,  and  his  use  thereof  as  a  passenger," 
and  that  he  is  estopped  from  maintaining  the  action.  The  court 
refased  to  find  as  requested,  and  it  is  conceded  by  tlie  defendants 
that  the  exceptions  to  such  refusal  raise  the  only  qnestions  to  be 
considered  on  this  appeal. 

It  is  claimed  that  the  ten-year  statute  of  limitatioos  commenced 
to  run  against  an  equity  action  from  the  time  the  plaintiff  was 
first  entitled  to  commence  sach  action,  and,  that  period  having 
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elapsed,  that  the  plaintiff  was  barred  from  nuuDtaining  aneh  to- 
tioQ  bjr  seotioa  888  of  the  Code  of  CivU  Procedure.  This  seotioii 
is  the  general  Btatiite  adopted  in  the  Code  aa  a  precaationary  meas- 
are  to  cover  cases  iuadverteDtly  omitted  or  otherwise  iiDprovided 
for.  The  general  right  of  aa  abatting  owoer  on  a  poblic  street 
to  raoover  damages  for  an  anlawfal  inrasioa  of  his  easetDenta  by 
the  creation  and  maintenance  of  an  elevated  railroad  in  the  street 
adjoiaiag  his  premises  is  not  contested  by  the  defendants ;  nor  is 
the  liability  of  the  defendants  to  make  compensation  to  the  plain- 
tiff for  the  injury  inflicted  npon  his  property  by  tbe  constrnctton 
and  operation  of  their  railroad  disputed,  or  his  right  to  matataia 
aaccessive  actions  at  law  to  recover  damages  for  the  injury  to  hig 
easements ;  but  it  is  claimed  that  he  has  lost  the  right  to  pro- 
ceed in  equity,  not  only  by  reason  of  the  statute  of  limitations, 
bat  also  by  virtue  of  an  equitable  estoppel  arising  ont  of  the  al- 
leged acquiescence  in  the  admitted  trespasses.  The  case,  there- 
fore, involves  tlie  question  how  far,  if  at  all,  the  owner  has  for- 
feited Ikis  rights  in  his  property  by  reason  of  his  alleged  lachoB 
and  inaction  daring  the  period  of  eleven  years  intervening  between 
tike  constmction  of  the  road  and  the  commeocemaat  of  the  actioD. 
We  think  it  would  be  impossible  to  snstain  this  appeal  without 
unsettlmg  the  established  law  of  the  state.  It  is,  in  effect,  aa 
effort  to  extmipt  actions  in  equity  from  the  operation  of  the  well- 
settled  principle,  that  trespasses  upon  real  property,  effected  by 
an  unlawful  stmcture  or  nuisance,  are  continaoos  in  their  nature, 
and  give  suceeeaive  causes  of  action  from  time  to  time,  as  the  in- 
juries are  perpetrated.  The  questions  raised  are  answered  by 
elementary  principles  establishedin  this  state  by  n amorous  reported 
cases.  They  are  found  in  the  two  propositions  that  continnoas 
injuries  to  real  estato  caused  b;  the  maiatenaDoe  of  a  nuisance  or 
other  unlawful  structure  create  separate  causes  of  action,  barred 
only  by  the  running  of  the  statate  against  the  successive  tres* 
passes ;  and  the  further  principle  that  no  lapse  of  time  or  in- 
action merely,  on  the  part  of  the  plaintiff  during  the  ereotion  and 
nmiuteuauce  of  such  structDre,  nnless  it  has  contioaed  for  the 
length  of  time  necessary  to  effect  a  change  of  title  in  the  propwty 
claimed  to  have  been  injured,  is  sufficient  to  defeat  the  right  of 
,  the  owner  to  damages.  It  may  be  that  tliere  is  no  case  where  the 
precise  question  as  to  the  apphcation  of  section  388  to  sach  oasaee 
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of  action  lias  been  directly  decided  in  this  state ;  bat  the  rale  fol< 
lowB  as  a  Ic^cal  conclnsioa  from  the  cases,  and  it  affords  a  strong 
argument  against  the  appellants'  theory  that,  in  the  nnmerons 
cases  in  this  state  in  which  the  question  has  been  involved  the 
point  has  never  before  been  taken  by  contieel  for  the  trespasser  in 
any  case  in  this  court.  It  is  not  claimed  here  that  the  plaintiff 
has  ceased  to  be  the  owner  of  the  easements  impaired,  or  that  any 
other  party  has  acquired  title  thereto,  but  it  is  argued  that  he  has 
lost  the  right  to  employ  the  equitable  power  of  the  courts,  by  rea- 
son of  his  neglect  to  demand  it  within  ten  years  from  the  time 
when  a  cause  of  action  acoraed.  Thus,  although  the  wrongful 
acts  may  be  continned  and  the  owner  subjected  to  irreparable  in- 
jary,  and  his  legal  remedy  may  be  either  inadequate,  or  require 
that  it  should  be  sought  through  repeated  and  numerous  actions 
at  law,  it  is  contended  that  the  jorisdietion  of  an  equity  court 
shall  be  arrested  at  the  very  time  when,  in  the  interest  of  the 
public,  the  exercise  of  its  power  becomes  the  most  apparent  and 
necessary.     This  daim  we  think  is  altogether  nntenable. 

The  right  of  abutting  owners  to  damages  for  an  invasion  of  their 
rights  in  the  public  streets  ie  predicated  npon  the  constitutional 
gnaranties  that  no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  or  have  his  property  taken  for 
public  nse  without  just  compensation ;  and  tt  necessarily  follows 
that,  so  long  as  snch  person  continues  to  be  the  owner  of  property 
and  liable  to  be  injured  in  respect  thereto  by  the  unlawful  acts 
of  others,  he  is  entitled  to  invoke  the  protection  of  the  fundamen- 
tal law,  without  regard  to  the  Ixpoe  of  time  that  may  occur  before 
the  commencement  of  l^al  proceedings,  provided  the  remedy  is 
claimed  within  the  statutory  period  of  limitation  applicable  to 
his  legal  right,  or  before  adverse  possession  has  barred  his  title  to 
the  property  injured.  TJhne  v.  Railroad  Co.,  101  :N.  T.  98 ;  4  N. 
E.  Rep'r,  636 ;  Arnold  v.  Railroad  Co.,  55  N.  T.  661 ;  Oolrick 
V.  Swinburne,  105  N.  T.  603;  13  N.  K  Rep'r,  42T;  Tallman  v. 
Raihoad  Co.,  121  N.  Y.  123 ;  23  N.  E.  Rep'r,  1134.  The  cause 
of  action,  both  at  law  and  equity,  in  such  cases,  arises  out  of  the 
trespasses  committed,  and  is  based  on  the  ownership  of  the  prop- 
erty upon  which  the  injnnes  are  inflicted,  and  it  is  obvious  that 
no  cause  of  action  can  be  barred  while  there  laan  ontatanding  legal 
caoae  of  action  for  which  the  party  has  a  legal  remedy.     Tiie  ex- 
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ieteoee  of  a  legal  caoso  of  action  ia  not  odI;  a  prereqnieite  to  the 
mainteiuuioe  of  the  e^joitable  action,  but  is  also  the  foondatioa  of 
the  jnrisdictioQ  vhjch  equity  courts  poesees  in  respect  to  the  sab- 
ject-mstter.  The  questions  presented  have  been  bo  frequently 
considered  and  decided  in  this  court,  in  analogous  cases,  adreisely 
to  the  contention  of  the  appellants,  that -they  should  no  longer  ba 
the  subject  of  controversy  or  debate.  The  learning  and  ability, 
however,  with  which  tho  counsel  for  the  appellants  have  pressed 
their  case  before  us,  have  indaced  qs  to  treat  theqnestions  argued 
at  greater  length  than  would  otherwise  have  been  thonght  neces- 
sary or  proper,  and  we,  therefore,  indicate  briefly,  the  general 
theoiy  upon  which  this  court  has  proceeded  in  the  determination 
of  like  questions.  That  theory  is  concisely  expressed  by  Jodgo 
Earl  in  the  Casoof  Tallnian,8Dpra.  It  was  there  said  that,  "when 
the  defendant  b^n  to  construct  its  railway  in  front  of  the  plain- 
tiffs lots,  he  conid  have  commenced  an  action  in  equity  against  it, 
and  restrained  it  until  it  had  made  compensation  to  him  for  the 
rights  and  easements  which  it  took  from  him,  or  until  it  had  ac- 
quired them  by  condemnation  proceedings.  In  that  way  ho  would 
at  least  in  the  theory  of  the  law,  have  been  indemnified  for  all  the 
damage  he  would  snSer  by  reason  of  the  construction  of  the  rail- 
way.  Instead  of  taking  his  remedy  by  an  eijuitable  action  at  that 
time,  he  conid  have  taken  it  at  any  time  afterward,  during  his 
ownership  of  the  lots,  with  the  same  result  He  was  not,  how- 
ever, confined  to  his  remedy  by  each  an  action  He  could  enffer 
the  railway  to  1>6  constructed,  and  then  bring  successive  actions  to 
recover  damages  to  his  lots  caused  by  the  ronsCruction,  mainten- 
ance and  operation  of  the  railway."  In  the  Arnold  Case  it  was 
held  that  an  easement  to  carry  water  in  a  trunk  over  the  laud  of 
another  "  was  such  an  interest  in  land  as  could  not  be  modified  or 
discharged  save  by  conveyance  in  writing  or  by  operation  of  law  ; 
that  it  was  property  within  the  meaning  of  article  1,  section  6,  of 
the  constitution,  and,  therefore,  could  not,  nor  could  any  portion  of 
it,  be  taken  for  public  use  without  compensation  ; "  and  "  that  this 
right  of  enjoying  such  easement  was  a  continuous  one,  and  the 
unlawful  preventing  its  exercise  a  continuous  injury;  and  that, 
therefore,  the  statute  of  limitations  did  not  bar  plaintiff's  claim 
for  the  in  jnries  sustained."  It  is  now  the  settled  law  of  thia  stats 
that  no  action  at  law  can  be  maiotuned  by  an  owner  to  recover 
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prospective  dflma^es  for  iojnrieB  mflicted  upon  real  property,  and 
it  is  eqnally  certain,  we  think,  that  aa  eqnity  action  for  that  pur- 
pose alone  cannot  be  sustained.  Uline  v.  Railroad  Co.,  enpra  ; 
Pond  V.  Railroad  Co.,  112  N.  Y.  187 ;  19  N.  E.  RepV,  487.  In- 
asmuch as  the  eqoitable  remedy  depends,  atuoag  other  things, 
upon  the  existence  of  a  legal  cause  of  action,  it  follows  that  those 
facte  which  Mill  bar  the  legal  action  will  also  afford  an  answer  to 
the  equitable  remedy,  and  that  so  long  as  a  legal  remedy  exists  an 
equity  Courtis  open  to  aid  ia  theenforcemeut  of  the  legal  claim. 
Where  the  trespass  is  of  each  a  character  that  it  may  be  discon- 
tinued, at  the  option  of  the  wrong-doer,  or  if  continued,  is  sus- 
ceptible of  having  Ifigal  sanction  obtained  for  its  continuance,  it 
seems  offensive  to  our  sense  of  right  that  a  wreng-ducr  should  be 
permitted  to  allege  that  his  intention  to  repeat  and  continue  his 
own  unlawful  conduct  shonld  deprive  the  owner  of  any  of  the 
remedies  which  the  law  has  provided  for  his  protection.  If  it 
were  otiherwise,  the  wrong-doer  would  be  pennitted  to  show  the 
aggravated  character  of  his  own  cond  uct  as  a  defense  to  the  action  of 
the  legal  owner,  and  thus  violate  the  rule  of  law  as  well  as  the 
plainest  principles  of  eqnity.  Upon  settled  principles,  a  court  of 
equity  had  nnqneationed  jurisdiction,  by  reason  of  the  continuance 
of  the  legal  right  and  the  inadequacy  of  the  1^;h1  remedy,  to  render 
the  judgment  pronounced  in  this  case  by  the  trial  court.  Hender- 
son's Case,  78  N.  Y.  423 ;  Tallman's  Case,  snpra. 

That  successive  causes  of  action  have  accrued  to  the  owner  for 
each  day's  maintenance  and  operation  of  the  railroad  structure 
adjoining  his  promises  is  indisputable,  and  that  he  is  entitled  to 
recover  some  damages  for  each  trespass,  even  though  it  be  nom- 
inal only,  is  equally  undeniable.  Colrick  v.  Swinbanie,  supra. 
The  plaintiff  may  delay  his  action,  and  join  together  snch  causes 
of  action  as  have  not  been  outlawed,  or  he  may  bring  an  action 
daily,  and  recover  such  damages  as  he  can  establish.  Baldwin  v. 
Calkins,  10  Wend.  167.  In  the  case  of  unoccupied  lands,  these 
damages  may  be  small,  but  by  delay  the  owner  may  lose  them  al- 
together, and  in  the  meanwhile  his  toleration  may  be  laying  the 
foundation  of  an  adverse  claim  to  the  property  itself,  and  thus  be 
the  cause  to  him  of  irreparable  injury.  While  it  is  indispensable  ^ 
to  the  protection  of  bis  rights  that  he  shonld  assert  them  before 
his  right  is  barred,  in  snch  case  it  may  not  be  to  his  interest  to  do 
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BO  ae  often  or  aa  promptly  as  when  his  damagos  are  large  and  ira- 
mediate ;  but  bo  bar  is  available  against  his  laches  anless  it  con- 
tiiinea  ootil  the  legal  action  ie  barred.  The  jurisdiction  of  equity 
arises  by  reason  of  the  nocessity  of  repeated  actions  at  law  to  re- 
drees  the  owner's  grierance,  and  most,  from  the  nature  of  the 
case,  continue  so  long  as  that  necesuty  exists.  The  existence  of 
either  of  tbe  groundEof  eqaity  jurisdiction  referred  to  is  sufficient 
to  maintain  an  action,  hut  they  in  fact  are  all  present  here,  and  in- 
dicate the  propriety  of  the  judgment  appealed  from.  It  was  said 
by  Jndge  Earl  iu  Campbell  t.  Seaman,  63  N.  Y.  582,  that  "  the 
riglit  to  an  injaiietion,  in  a  proper  case,  in  England  and  most  of 
the  states,  is  just  as  fixed  and  i:ertain  as  the  right  to  any  other 
provisional  remedy.  The  writ  can  rightfully  be  demanded  to 
prevent  irreparable  injury,  interminable  litigation,  and  a  multi- 
plicity of  saita,  and  its  refusal  in  a  proper  ease  would  be  error  to 
be  corrected  by  a  proper  tribunal."  The  lapse,  therefore,  of  six 
years  after  a  trespaea  has  been  committed  upon  real  estate  bars 
not  only  the  legal  action,  but  also  constitutes  a  practical  defense  to 
an  equitable  action  founded  upon  the  necessity  of  numerous  l^al 
actions  to  obtain  redress;  because  tha  right  to  such  redress  has, 
as  to  such  wrongs,  expired.  But  if  the  trespasses  are  continued 
after  that  period,  new  causes  of  action  arise,  unbarred  b;  any  rule 
of  law  or  ^iiity,  which  are  cognizable  not  only  at  law,  bat  also 
in  equity,     mine's  Oaae,  supra. 

Section  388  of  tlie  Code  finds  its  true  interpretation  when  ap- 
plied to  cansea  of  action  founded  upon  equitable  rights  alone, 
or  cases  not  specified  in  the  general  statutes  of  limitation.  It 
being  conceded,  as  to  legal  cansee  of  action  for  trespass  and  nuis- 
ance, tliat  the  injuries  thereby  oocasioned  are  continuous,  and  arise 
from  time  to  time  as  fresh  trespasses  are  committed,  it  is  difficult 
to  see  why  tbe  same  principle  should  not  apply  with  at  least 
eqna!  force  and  propriety  to  equitable  actions.  Indeed  it  is  ob- 
vious tliat  it  should  be  held  to  apply  with  greater  reason  to  the 
latter,  wnce  otherwise  the  equity  jurisdiction  would  be  practically 
subverted.  While  the  appellants'  contention  wonld  permit  the 
equity  jurisdiction  to  be  preserved  for  ten  years,  it  precludes  its 
exercise  forever  thereafter,  and  leaves  the  evils  of  incessant  litiga- 
tion to  harass  the  public  for  practically  an  nnlimited  period  of 
time.     It  would  seem,  therefore,  that  it  is  immaterial,  either  io 
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eqoitf  or  at  law,  wbetiier  the  injuries  done  to  the  owner's  prop- 
erty were  originaUy  intended  hj  the  wrong-doer  to  be  perpetual 
and  of  a  permanent  character,  or  were  of  a  temporary  oatare 
onlr,  and  occasional  in  their  operation.  The  law  makes  no  dis- 
tinction in  the  character  of  the  injur;,  but  prescribes  one  uniform 
principle  (or  redress,  without  regard  to  the  nature  of  the  remedy 
pnrsiied.  Krebl  v.  Burrell,  11  Ch.  Bit.  146;  Henderson's  Caee 
anpra;  Baldwin  v.  Oalkins,  10  Wend.  170;  Williams  v.  Railroad 
Co..  16  N.  Y.  111. 

The  defendants'  chief  contention  ie  that  the  relief  in  eqiiit}', 
as  now  given  aj^ainst  elevated  railroads  for  invasions  of  the  rights 
of  abutting  owners  in  streets,  ia,  practically,  an  action  to  recover 
permanent  damages  for  such  injuries,  and  that,  therefore,  the 
statute  of  limitations  should  commence  to  run  from  tiie  time 
when  anj  cause  of  action  arose.  There  would  be  some  force  in 
this  argument  were  that  the  real  character  of  the  action  or  if  the 
equity  courta  bad  assumed  to  exercise  the  power  of  awarding  dam- 
ages on  that  theory,  but  we  know  of  no  instance  in  which  they 
have  done  so  in  this  state.  The  action  here  is,  neither  in  practice 
or  theory,  an  action  of  such  a  character,  and  by  its  fnndamentd 
rules,  as  well  as  the  constitutional  requirement  that  compensation 
for  such  property  shall  be  assessed  by  a  jury  or  commission  alone, 
an  equity  court  is  incapacitated  from  entertaining  actions  insti- 
tuted for  the  purpose  of  recovering  damages  alone.  Bradley  v. 
Boaley,  1  Barb.  Oh.  125  ;  Morsa  v.  Elinendorf,  H  Paige,  277; 
art.  1,  §  7,  Const.  A  court  of  law  is  the  excluEive  tribunal 
for  the  determination  of  such  actions.  We  have  been  referred 
to  no  case  in  this  state  where  an  equity  court  liaa  assumed  the 
authority  to  render  judgment  for  prospective  damages  against  a 
wrong<doer,  and  we  think,  in  the  nature  of  the  jurisdiction  of 
sudi  courts,  a  suit  brought  for  sach  a  purpose  alone  is  not  author- 
ized. To  say,  therefore,  that  an  action,  in  which  the  plaintiff  has 
no  legal  right  to  demand  permanent  damages  and  the  court  owes 
no  legal  duty  to  award  them,  affords  the  owner  an  adequate 
remedy  for  such  damages,  is  to  pervert  the  plain  character  of 
the  action.  While  equity  courts  have  frequently  sospended  the 
remedy,  as  they  did  in  this  case,  by  injunction  upon  conditions, 
as  for  a  specified  time,  or  until  the  wrong-doer  has  been  afforded 
so  opportunity  to  condemn  the  property  in  vaded,  or  haa  satisfied  the 
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owner's  damages,  the;  have  never,  to  oar  knowledge,  rendered 
judgment  for  such  damages,  or  authorized  the  eollection  thereof 
by  the  owner.  The  privilege  of  secnring  the  right  to  continue 
the  trespasses  complained  of  has,  when  authorized,  been  granted 
as  an  act  of  grace  and  favor  to  the  offending  party  and  not  as  a 
matter  of  right  to  the  injured  owner.  As  was  said  in  the  Hen- 
derson Case,  "equitable  relief  is  awarded,  not,  as  the  defendant's 
counsel  claims,  by  way  of  menace  or  as  a  means  of  compelling 
the  payment  of  money,  but  that  the  defendant  may  desist  from 
an  nnsuthonzed  use  of  the  plaintiffs'  property,  and  forbear  from 
any  further  interference  with  their  rights."  Eqnity  courts  can, 
by  virtue  of  their  power  to  grant  specific  relief,  obviate  the  diffi- 
culty attending  an  action  at  law  in  giving  permanent  damages 
for  an  injury  to  real  property,  by  providing  lliat  a  title  to  the 
easements  required  shall  be  conveyed  ae  a  condition  of  the  relief 
granted.  The  court,  having  the  authority  to  grant  a  perpetual 
injunction,  does  not  impair  its  exercise  of  such  authority  by  per- 
mitting the  off^der  to  escape  its  effect  by  voluntarily  paying  the 
owner  for  the  property  injured.  It  is  thus  left  optional  wi^the 
trespasser  to  remedy  the  wrong  done  by  him  or  to  suffer  the 
judgment  of  the  court  to  stand.  While  the  injury  inflicted  upon 
the  wrong-doer  by  neglect  to  comply  with  the  conditions  may  be 
BO  onerous,  in  many  cases,  as  to  inflict  great  loss  upon  him,  it 
Deverthelees  does  no  more  than  to  place  in  his  hands  the  means 
of  escaping  from  the  disastrous  consequences  of  a  judgment 
which  has  been  rendered  inoperative  by  his  own  wrongful  con- 
duct, A  party  who  voluntarily  prosecutes  a  public  enterprise  for 
his  own  benefit,  without  regard  tfl  the  legal  rights  of  individuals 
who  may  be  damaged  by  its  operation,  must  always  run  a  great 
risk  of  being  placed  in  a  dangerous  situation  through  his  unlawful 
conduct ;  but  this  is  the  result  of  bis  own  volition,  and  the  injury 
which  necessarily  follows  such  action  cannot  lawfully  be  imposed 
upon  the  parties  injured  without  disregarding  the  constitutional 
provisions  intended  for  their  protection.  It  furnishes  no  cause  of 
complaint  to  the  wrong-doer  that  the  court,  having  power  to  re- 
strain him  altogether  from  continuing  his  trespasses,  should  miti- 
gate the  severity  of  its  judgment  by  authorizing  him  to  repeat 
them  upon  complying  with  special  conditions  prescribed  by  the 
judgment,  so  long  aa  it  is  left  to  bis  election  to  perform  them  or  not 
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A  eonfiideration  of  the  casea  gflDerall;,  in  which  equity  courts 
bftve  exercised  the  power  of  giving  damagea  as  aa  incident  of  the 
eqnitable  relief  granted,  seems  to  be  nnoecesaRry  in  this  case,  as 
euch  eonrts  in  this  state  bare  not  in  this  class  of  actions,  so  far  as 
we  know,  assumed  to  exercise  that  power.  The  cases  cited  by 
the  appellants  to  sustain  the  anthority  of  an  equity  coart  to  award 
permanent  damages  to  real  property  were  those  of  foreign  juris- 
diiitiou  where  special  statates  existed,  or  thoee  in  whicb  no  con- 
stitutional provisions  requiring  sbch  damages  to  be  assessed  by  a 
jury  or  commissioners  were  in  force.  Here  such  a  requirement 
exists,  and  the  courts  decline  to  assess  snch  damages,  bat  simply 
say  to  the  corporations,  "  You  may  escape  the  legal  consequences 
of  your  conduct  by  complying  with  certain  conditions,  as,  for  in- 
stance, by  paying  the  plaintiff  a  specified  snm  of  money."  This 
snm  may  represent  the  actual  depreciation  in  the  valae  of  the 
plaintiff's  property,  or  the  amount  of  damages  already  suffered, 
or  any  other  arbitrary  snm.  The  defendant,  who  has  an  opcioa 
to  pay  it  or  not,  at  his  own  will,  cannot  justly  complain  of  the 
action  of  the  coart.  The  option  is  given  to  the  defendant,  and 
not  to  the  plaintiff.  His  remedy  is  confined  to  his  injunction. 
The  injury  which  results  to  the  defendant,  in  case  the  option  is 
not  accepted,  resolts  from  the  judgment  rendered  by  the  court, 
and  not  from  his  neglect  to  make  payment.  The  expression, 
made  use  of  in  some  of  the  cases,  to  the  effect  that  "  the  only 
remedy,  whereby  just  compensation  for  the  property  taken  can 
be  compelled,  is  an  action  to  restrua  tbe  coutinaous  trespasses" 
(Pond  T.  Railroad  Co.,  112  N.  T.  186;  19  N".  E.  Rep'r,  487; 
Tatlman  Case,  supra),  means  simply  that  an  injured  party  can  by 
that  means  secure  the  enjoyment  of  his  property,  unless  the  wrong- 
doer, by  making  compensation,  in  some  form,  for  the  injnry  in* 
fiicted,  has  acquired  the  lawful  right  to  continue  it  In  this  sense 
only,  they  may  be,  not  incorrectly,  called  actions  to  compel  the 
payment  of  damages. 

The  defendants  also  urge  as  a  reason  why  the  statute  of  limita- 
tions should  bar  this  action,  that  otherwise  they  will  be  embar- 
rassed in  their  efforts  to  secure  a  right  by  prescription.  We  ascribe 
bat  little  weight  to  this  suggestion.  The  law  applies  a  period  of 
limitation  to  actions  for  the  public  benetit.  They  are  termed 
"statntea  of  reform,"  are  founded  upon  the  maxim,  interest  . 
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r^ntitlic(B  ut  ait  Jmia  UUum.  They  are  not  intended  for  the 
benefit  of  wrong-doerB,  and  while  the  law  tolerates  and  protects 
title  acgaired  b;  preacription,  when  clearly  made  ont,  it  doee  not 
favor  or  enooorage  that  mode  of  acquiring  property. 

We  are,  therefore,  of  the  opinion  that  the  right  to  bring  an 
equity  action  to  restrain  continnooa  treepasaes  opon  real  estate  is 
not  barred  in  ten  years  from  the  time  of  the  original  treepAse,  bat 
may  be  enatained,  if  brought  at  any  time,  so  long  as  the  plaintifE 
has  title  to  the  property  injnredj  and  a  came  of  action  for  ench 
injuries  is  not  barred  at  law. 

Bnt  the  defendants,  failing  to  eatablieh  the  bar  of  the 
statute  of  limitations,  still  iaslBt  that  tlie  affiliated  prindple 
of  acquiescence  eonetitntee  a  defense  to  the  action.  There 
is  no  fonndation  in  the  case  for  a  claim  that  the  plaintifTs 
conduct  amounted  to  an  estoppel,  and  indeed  the  claim  is  not 
serioasly  niged  by  the  appellante.  It  is  obvions  that  8U(^ 
conduct  has  never  led  the  defendant  into  a  line  of  action  which 
they  would  not  otherwise  have  panned,  or  encoaragod  them  to 
expend  money  or  make  improvements  by  reason  of  their  reliance 
upon  the  all^;ed  inaction  or  acquiescence  of  the  plaintiff.  They 
inaugurated  their  enterprise  in  the  face  of  persistent  opposition 
by  the  plaintiff  and  other  abutting  owners,  and  carried  it  to  com- 
pletion while  earnest  efforts  were  being  made  to  prevent  them. 
From  the  inception  of  the  enterprira  to  the  present  time,  the 
claim  has  been  made  that  the  defendants  had  no  right  to  build 
their  road  in  the  streets  of  New  York  without  compensating  the 
abutting  own^^  for  the  damages  inflicted  upon  their  property, 
and  the  defendants  have  continued  the  prosecution  of  their  pnr- 
poee  regardless  of  their  legal  liability,  and  in  the  face  of  etrenn- 
ous  opposition,  with  an  apparent  intention  to  wholly  ignore  the 
claims  of  such  owners.  The  judicial  annals  of  the  state  are  filled 
with  the  history  of  the  litigations  which  have  sprung  ont  of  the 
efforts  of  the  elevated  railroad  companies  to  appropriate  the  prop- 
erty of  the  citizens  of  New  York  to  the  benefit  of  such  railroads 
without  compensation.  In  view  of  these  facts  it  is  idle  to  claim 
that  sncb  companies  have  been  induced,  in  any  respect,  to  prose- 
cute their  enterprises  in  reliance  npon  the  assumed  acquiescence 
of  the  owners.  Boardmau  v.  Railway  Co.,  S4  N.  Y.  181.  The 
bnQding  and  completion  of  their  road  in  this  case  occurred  in  the 
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fint  lialf  of  1878,  and  before  the  numerons  parties  coacerned 
coald  hare  been  fully  awake  to  the  real  coDsequences  of  the  enter- 
priee.  So  far  as  the  permanent  stractnre  is  concerned,  their 
expenditures  were  all  incurred  within  six  months,  and  while  the 
parties  were  making  earnest  efforts  to  staj  any  expenditures. 

The  case  is  entirely  destitute  of  proofs  showing  the  ezistence 
of  any  elements  of  estoppel,  and  the  defendants  are,  therefore, 
driven  to  rely,  in  this  respect,  upon  the  mere  inaction  of  the 
plaintiff  to  proeecnte  his  claim.  Tliis  claim  comes  with  little 
f^ntce  from  parties  who  have  for  a  mnch  longer  period  neglected 
to  take  proceedings  to  acqnire  the  real  ownership  of  tbe  property 
reqnired  by  tiiem  in  the  prosecution  of  their  enterprise.  But  this 
question  we  also  think  is  governed  by  authority  equally  concdo- 
sive  with  that  relating  to  the  statute  of  limitations.  The  doctrine 
of  acqaiescence  as  a  defense  to  an  equity  action  has  been  generally 
limited  here  to  those  of  an  equitable  nature  exclusively,  or  to 
cases  where  the  legal  right  has  expired,  or  the  party  has  lust  his 
right  of  property  by  prescription  or  adverse  poesessiou.  Whaf^ 
ever  may  be  the  rule  in  other  states  it  can  be  said  that  here  no 
period  of  inaction  merely  has  been  held  sufficient  to  justify  a 
nnieance  or  trespass,  unless  it  has  continued  for  such  a  length  of 
time  as  will  authorize  the  presumption  of  a  grant.  The  principle 
that  so  long  as  the  l^;al  right  exists  the  owner  is  entitled  to  main- 
tain his  action  in  equity  to  restrain  violation  of  this  right  has  been 
uniformly  applied  in  this  court.  Tallman  v.  Railroad  Co.,  supra ; 
Arnold  v,  Railroad  Co.,  supra ;  Broieatedt  v.  Railroad  Co.,  55 
N.  T.  230 ;  Campbell  v.  Seaman,  supra ;  Ormsby  v.  Mining  Co., 
56  N.  Y.  623 ;  Haight  v.  Pries,  21  N.  T.  240 ;  Viele  v.  Jndson, 
82  N.  T.  33;  Rubber  Co.  v.  Botbery,  107  N.  Y.  310;  14  N.  E. 
Rep'r,  369;  Chapman  v.  City  of  Rochester,  110  N.  Y.  273 ;  18 
N.  E.  Rep'r,  88. 

In  tbe  case  of  Ormsby,  as  appears  by  the  head-note,  it  was  held 
that  "  the  doctrine  of  laches  and  acqniescenee,  as  a  bar  to  an  action 
throngh  lapse  of  time,  finds  its  just  application  in  respect  to 
equitable  rights  only.  As  to  legal  rights,  mere  lapse  of  time, 
before  an  action  to  enforce  them,  is  of  no  moment,  unless  it 
comee  up  to  the  requirements  of  the  etHtnte  of  limitations."  In 
tbe  Chapman  Case  this  court  held  that  the  silence  and  inaction  of 
the  pluntiff  while  seeing  the  defendant  constmct  sewers  and 
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Bpend  Ivge  soma  of  mooe;  in  completiog  a  eewage  Bystem,  which 
disdiai^;ed  the  filth  of  the  city  into  a  stream  belongiag  to  the 
plaintiff,  did  oot  constitute  a  defense  to  an  action  for  an  injaac- 
tioii,  DO  matter  how  long  continned,  nnleas  accompanied  by  cir- 
camstances  amounting  to  an  estoppel.  It  was  held  in  Haight  v. 
Price  ''  that  no  acquiescence  short  of  twenty  years  repels  the 
presumption  that  the  diversion  of  a  water-coarse  was  in  hostiUty 
to  the  rights  of  the  riparian  proprietors,  or  authorizes  the  pre- 
sumption either  of  a  grant  or  of  license."  Judge  Earl,  in  the 
Campbell  Case,  said:  "  It  is  claimed  that  the  plaintiffs  so  far 
acquiesced  in  this  nnisance  as  to  bar  them  from  equitable  relief.  I 
do  not  perceive  how  any  acquiescence  short  of  twenty  years  can 
bar  one  from  complaining  of  a  nuisance,  nnle:^  his  cotidact  has 
been  such  as  to  estop  him.  *  *  *  'So  act  or  omission  of 
theirs  induced  tlie  defendant  to  incur  large  expenses,  or  to  take 
any  action  which  could  be  the  basis  of  an  estoppel  against  them, 
and,  therefore,  there  was  no  acquiescence  or  ladiee  which  should 
bar  the  plaintiff  within  any  rule  laid  down  in  any  reported  case." 
In  Yiele  v.  JTadson,  Jndge  Finch,  in  speaking  of  the  cases  where 
acquieeoeDBe  had  been  hsid  a  bar,  says :  "  In  all  of  these  the 
silence  operated  as  a  fraod,  and  actually  itself  misled.  In  all 
there  was  both  the  specific  opportunity  and  apparent  daty  to 
speak,  and  in  all  the  paity  maintaining  silence  knew  that  some 
one  was  relying  upon  that  silence,  and  either  acting  or  about  to 
act  as  he  would  not  have  done  had  the  truth  been  told.''  It  was 
held  in  the  Broieetedt  Case  that  the  possession  by  a  railroad  com- 
pany of  a  highway,  under  a  license  given  by  statute,  is  presumed 
to  be  subordinate  to  the  rights  of  the  owner  of  the  soil,  and  can- 
not be  said  to  be  adverse  to  him.  In  Rubber  Co.  v.  Rothery, 
the  defendant  had  built  expensive  structures  for  manufacturing 
{purposes,  and  diverted  the  water  from  a  stream  adjoining  platutifTs 
premises  for  the  purpose  of  supplying  ^xnver  to  his  macliinery. 
It  was  claimed  that  the  plaintiff,  by  his  silence  during  the  period 
when  this  work  was  going  on,  was  barred  of  her  action  for  dam- 
ages. Jndge  Peckham,  writing  in  ihe  case  says :  "  In  this  there 
was  DO  element  of  an  estoppel.  To  constitute  it,  the  person 
sought  to  he  estopped  must  do  some  act  or  make  some  admisnon 
with  an  intention  of  inflnencing  the  conduct  of  another,  or  that 
he  had  reason  to  believe  would  influence  his  conduct,  and  which 
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tet  or  omiaeioD  ia  inconsistent  with  the  claim  he  propoeee  now 
to  miike.  The  other  party  too,  must  have  acted  upon  the  strength 
of  SQch  admission  or  conduct."  See,  also,  MuBfomiy  v.  Mc- 
Mnrray,  66  N.  T.  176. 

Bot  we  have  already  referred  to  a  entBcient  number  of  cases 
in  this  court  to  show  how  aniformly  and  frequently  we  have  ad- 
hered  to  the  doctrine  where  a  l^;al  right  is  involved,  and  npoo 
gronnda  of  equity  jurisdiction,  the  eonrta  have  been  called  upon 
to  sustain  the  l^al  right,  that  the  mere  laches  of  a  party,  on- 
accompanied  by  circamstances  amounting  to  sn  estoppel,  con- 
stitutes no  defense  to  snch  an  action.  Such  is  also  the  doctrine 
generally  of  the  elementary  writers.  2  Pom.  Eq.  Jnr.,  §  817; 
Bigelow  Estop.,  p.  476  et  seq.  The  same  general  principle  has 
also  been  held  in  Eogl&nd.  In  the  case  of  Fallwood  v.  Full- 
wood,  9  Ch.  Div.  176,  Fry,  J.,  says  that  "  mere  lapse  of  time,  un- 
accompanied by  any  thing  else,  has,  in  my  jndgment,  just  as 
much  effect,  and  no  more,  in  barring  a  suit  for  an  injunction 
as  it  baa  in  barring  an  action  for  deceit."  And  the  head- 
note  in  Re  Maddever,  27  Cb.  Div.  523,  reads:  "That,  as  the 
plaintiff  was  coming  to  enforce  a  legal  right,  his  mere  delay  to 
take  proceedings  was  no  defense,  as  it  had  not  continaed  long 
enough  to  bar  his  legal  right,  the  case  standing  on  a  different 
footing  from  a  suit  to  set  aside,  on  equitable  grounds,  a  deed 
which  was  valid  at  law." 

The  supreme  court  of  the  United  States  have  also  laid  down 
the  same  rule  in  the  recent  case  of  Menendez  v.  Holt,  128  17.  S. 
623;  9  Sup.  Ot.  Rop'r,  143,  where  Chief  Justice  Fuller,  writing 
for  the  court,  says:  "  Mere  delay  or  acquiescence  cannot  defeat  the 
remedy  by  injunction  in  support  of  the  legal  right,  unless  it  has 
been  continued  so  long  and  nnder  snch  circutnstances  as  to  de- 
feat the  right  itself.  Hence,  upon  an  application  to  stay  waste, 
relief  will  not  be  ref  need  on  the  ground  that,  as  the  defendant  had 
been  allowed  to  cut  down  half  the  trees  upon  the  complainant's 
land,  he  had  acquired,  by  that  negligence,  the  riglit  to  cut  down 
the  remainder.  Attorney-General  v.  Eastlake,  11  Hare,  205." 
Even  in  case  where  laches  has  been  allowed  to  operate  as  a  de- 
fense, the  question  is  to  be  determined  in  the  discretion  of  the 
court,  upon  all  of  the  circumstances  of  the  case.  Fnllwood  v. 
Pttllwood,  Bupra.    There  is  nothing  in  the  history  of  this  cose 


PdbyGoOgiC 


406  Qalwat  t.  Ketbofolitah  El.  Rt.  Co. 

which  indacee  ne  to  SDppose  the  court  committed  an;  error  in 
the  exercise  ot  their  discretion  io  granting  the  injnnction  appealed 
from.  The  plaintiff  had  reason  to  suppose  the  defendants  wonld 
discontinne  their  tre&spaaBes,  or,  if  the;  were  continned,  the; 
woold  resort  to  legal  means  to  justif;  them.  The;  bad  no  rensoa 
to  believe  that  the  defendants  deliberatel;  intended  to  prosecate 
their  enterprise,  altogether  regardleee  of  the  legal  rights  of  othere, 
and  were  justified  in  dela;ing  a  reasonable  time,  in  expectation 
that  the  defendants  would  eventual!;  do  justice  to  those  whose 
propert;  the;  were  appropriating  to  their  own  use.  The  novelt; 
of  the  questions  presented ;  the  vast  number  of  people  who  were 
suffering  similar  injariee;  the  importance  of  the  projected  road 
for  the  public  convenience — were  all  circumfitanraB  addressed  to 
the  discretion  of  tbe  court  upon  the  question  of  laches,  and  pre- 
sented strong  reasons  wh;  a  strict  rule  should  not  be  applied  to 
the  dela;  of  the  injured  parties  in  seeking  redress  in  this  and  simi- 
lar  cases.  The  rnle  requiring  promptness  in  soliciting  the  inter- 
vention of  a  court  of  equity  is  always  addi-essed  to  the  discr^on 
of  the  court,  and  varies  much  according  to  the  rituation  of  the 
parties,  the  nature  of  the  relief  demanded,  and  the  circnmstancee 
of  tlie  case.  Calhoun  v.  Millard,  121  N.  T.  82  ;  24  N.  E.  Rep'r, 
27 ;  Fullwood  v.  Fullwood,  supra  ;  Bayner  v.  Pearsall,  3  Johns. 
Ch.  578  ;  Atwater  v.  Fowler,  1  Edw.  Ch.  420.  What  might  be 
considered  an  unjustifiable  delay  in  one  case  would  be  considered 
reasonable  in  another,  and  an  equity  court  which  should  refuse  its 
aid  to  a  party  in  protecting  a  legal  right,  without  a  valid  and  suf- 
Scient  reason,  would  be  subject  to  the  criticism  of  shutting  the 
doors  of  the  temple  of  justice  in  the  face  of  meritorious  snitorsi 
and  condemning  them  to  suffer  remediless  wrongs.  The  fact  that 
the  defendants  intended  to  make  their  structure  permanent,  or 
made  it  so  in  fact,  constitutes  no  defense  to  the  action.  Erehl  v 
Burrell,  7  Ch.  Div.  631,  on  appeal,  11  Ch.Div.  146.  Fortherea- 
Bone  stated,  we  think  the  judgment  appealed  from  should  be 
affirmed,  with  costs.     All  concur.* 

SaUroada  in  ■traatt — rvnwdy  of  abntUng  owner* — llmltatloiu. — As  to  whea 

an  abattiDg  owner  U  barred  of  an;  remed/  for  datnages  to  his  property  hj 

leaaon  of  a  railroad  upon  the  street  ia  front  of  it,     aee  Porter  v.  Midland  Bj. 

Co.,  8  Am.  B.  B,  &  Corp.  Bep.  867,  tmd  note  ;  Wells  t.  New  HaTeD,ot«.,  Go, 

•Haported  Id  tS  N.  E.  Rep'r,  4T»;  US  n'.Y.  13>. 
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1  Am.  B.  R.  *  Corp.  fi«p.  T08,  ud  note  pp.  710,  710.  738 ;  Hulmck  t.  Dm 
Hidnee,  ete.,  K.  Co.,  1  Am.  R  B.ACorp.  B«p.  449.  Tbe  prindpalcue  iafol. 
lowod  In  Dc^le  t.  MuilutttMk  Rj.  Co.,  136  K.  T.  468  ;  38  N.  B.  Eep'r,  495. 


Ebbhoobait  kt  ai»  7.  Nbw  Yoke  El.  K.  Oo.  bt  ax.. 

(Court  of  AppaaliotHowTotk,  Dm.  I,  ISBI.) 

1.  Bletated  haiiiKoad  nr  araEsT,  Biost  of  lksbob  to  recotsb 
DAMASKS.  The  owner  of  m.  dtj  lot,  which  ha  hu  leaoed  kfter  the  oonstractlon 
of  an  eleTKted  road  in  the  Btreet  io  front  of  the  lot,  e»,a  mtXaitin  ftn  mction  for 
dMnagea  for  the  imp&irinent  of  hiii  emaement  in  the  etreet  bj  the  eslBtenee 
uid  DuinteDMnce  of  the  rasd  dnriog  the  time  the  lot  wu  in  the  actokl  po»- 
•easion  of  hie  leHeee,  where  the  nwd  h«a  been  built  without  oondemniag  his 
easement  in  the  itreet. 

3.  Dakaobb  ACx;BniHO  after  death  or  Owheb,  Upon  the  desth  of  such 
owner  inteatftte,  the  right  of  ftoUon  for  damegee,  eccruing  after  his  death, 
Tests  in  his  heirs,  inatead  of  hla  adminlatntor. 

8.  Etidkbcb.  Examination  op  ititkess.  In  an  action  to  recover  dun- 
agea  from  an  elevHtad  railroad  company  for  damage  to  property  abutting  on 
the  street  In  which  the  road  has  been  erected,  where  an  expert  witness  ia 
asked. what,  in  his  jndKinent,  ia  the  amoant  of  damage  saflered  by  the  prop- 
erty, a  general  ohjection  to  the  eridenoe  on  the  grannd  of  inoompetan^  la 
inanffleient  to  raise  the  pidnt  that  the  qneation  InTOlvea  a  fact  not  provable  by 

APPEAL  from  anperior  court  of  New  York  city,  general  term. 
Affirmed.  Action  by  James  P.  KernocbaD  and  others 
against  the  New  York  Elevated  Railroad  Company  and  others  to 
restrain  defendants  from  maintaining  their  road  in  front  of  plain- 
tifiEs'  premises,  and  for  damages.  Plaintiffs  obtained  jadgment, 
which  was  affirmed  by  the  general  term.     Defendants  appeal. 

Samuel  Bhytke  Rogers  for  appellants.  O.  Willstt  Van  Jfeat 
for  respondents. 

AifDBEWs,  J.  This  case,  and  several  others  now  awaiting  de- 
cision, present  the  question  whether  the  owner  of  premises  in  the 
dty  of  New  York,  who,  after  the  construction  of  the  elevated 
railroad  in  the  street  apon  which  the  premises  abutted,  leased 
them  for  a  term  of  years,  can  maintain  au  action  for  damages 
for  the  impairment  of  easementB  in  the  streets  appurtenant  to  his 
premiBes,  by  the  existence  and  maintenaDce  of  the  road,  suffered 
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during  the  period  in  which  the  pteouees  were  in  the  actual  occupa- 
tion of  tenante  nnder  the  lease,  or  whether  the  ri^ht  of  actioo  is 
in  the  lessee.  The  case  presents  the  further  qneatioo  whether, 
npoD  the  death  of  the  lesaor  intestate,  the  right  to  damages  acv 
cruiog  from  his  death  to  the  termiaation  of  the  leaae  is  vested 
in  his  admicietrators  or  belongs  to  his  heirs,  who,  upon  his  death, 
succeeded  to  his  title  to  the  knd.  There  is  a  further  question  of 
evidence  to  which  reference  will  be  made. 

The  question  as  to  the  respective  rights  of  lessor  and  lessee  an- 
der  the  circumstances  stated,  has  occasioned  considerable  contnv 
versy,  and  has  been  argued  in  several  of  the  eases  before  cs  with 
much  ability,  and  this  question  will  be  first  considered.  The  prop- 
osition that  the  etroctare  of  the  elevated  railroad  invades  prop- 
erty rights  uf  owners  of  abutting  property  is  no  longer  an  open 
question.  It  is  generally,  if  not  universally,  true  that  the  structure 
is  located  in  streets,  the  fee  of  which  is  in  the  city  of  New  York. 
The  building  and  operating  of  the  road  involves  no  actual  entry 
apon  the  lands  of  the  abutting  owners,  nor  any  injury  to  any  cor- 
poreal hereditaments.  The  act  of  the  defendant  was  not,  there- 
fore, a  trespass  upon  land  of  another,  as  that  injury  is  defined  in 
the  common  law.  It  has  been  usual  in  these  cases  to  denominate 
the  injury  to  abutting  owners  a  trespass.  Every  invasion  of 
another's  rights  is  such  in  a  general  sense,  and  in  this  general  sense 
the  word  has  been  used  as  a  convenient  term  to  characterize  the 
wrong  committed.  But  the  attempt  to  fasten  upon  this  use  an 
implication  that  the  injury  was  one  to  the  immediate  occupier  of 
the  property,  viz.,  to  the  tenant,  rather  than  to  the  landlord,  has 
no  justification.  In  the  Story  Case,  90  N.  Y.  179,  the  court,  in 
speaking  of  the  right  of  an  abutting  owner  in  the  public  street, 
said :  "  The  right  thus  secured  was  an  incorporeal  hereditament. 
It  became  at  once  an  appurtenant  to  the  lot,  and  formed  an  in- 
tegral part  of  the  estate  in  it.  It  follows  the  estate,  and  consti- 
tutes a  perpetual  incumbrance  npon  the  estate  burdened  with  it 
From  the  moment  it  attached  the  lot  became  the  dominant,  and 
the  open  way  or  street  the  servient,  tenement." 

The  invasion  of  this  incorporeal  right  by  the  structure  of  the 
elevated  road  is  the  ffratjamen  of  this  and  similar  actions;  and 
such  an  injury,  although  not  a  trespass  upon  land,  has  throagboot 
the  course  of  common  law  been  remediable  by  an  action  for  dam- 
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agee,  techoically  known  as  an  action  of  "  b^spasaon  the  case."  It 
is  a  fandamental  propoeition  that  only  the  party  injured  by  a 
wroDgfnl  act  can  maintain  an  action  for  damagee.  There  may  be 
difficalty  in  acme  cases  in  ascertaining  tlie  proper  party.  The 
same  wrong  may  occasion  injury  to  several  persons,  or  to  separate 
and  distinct  interests  in  the  same  property.  But,  we  repeat,  he 
only  is  entitled  to  maintain  an  action  who  can  show  that  his  right 
has  been  invaded,  and  to  such  person  or  persons  only  is  the 
wrong-doer  bonnd  to  make  compensation.  The  owner  of  real 
property,  so  long  aa  he  is  in  possession,  and  has  not  leased  or 
created  any  subordinate  interest  in  the  land,  plainly  is  the  only 
person  who  has  been  injured  by  the  construction  and  maintenance 
of  the  elevated  railway.  His  easementa,  appurtenant  to  the  land, 
have  been  invaded  by  the  Etructnrc,  constituting  an  injury  to  the 
inheritance,  as  distingniehed  from  a  mere  temporary  and  casual 
wrong  or  trespass,  not  affecting  the  permanent  value  or  nse  of 
the  premises.  It  is  true  that  the  wrong  is  not  permanent 
in  the  sense  that  it  is  irremediable.  The  structure  may  be 
voluntarily  removed,  or  its  removal  may  be  compelled,  on 
the  application  of  abutting  owners,  and  past  damages  may  be 
recovered.  Until  the  company  shall  have  acquired  by  coudemna- 
tinn  proceedings  or  voluntary  cession  tlie  rights  of  abntting  owners, 
the  ordinary  legal  and  equitable  remedies  are  open  to  them.  It 
is  found  as  a  fact  that  the  defendants  proclaim  their  intention  to 
continue  to  maintain  and  operate  the  railroad,  iind  this  is  a 
necessary  inference  from  the  eitnation.  The  character  and  purpose 
of  the  structure,  the  corporate  powers  and  obligations  of  the  de- 
fendants, the  large  amount  expended  in  the  enterprise,  the  right 
of  condemnation  given  by  the  statutes,  are  conclusive  not  only  that 
the  defendants  intend  permanently  to  operate  the  road,  but  also 
of  the  fact  that,  when  forced  so  to  do,  they  will  acquire  the  legal 
right  as  against  all  parties  in  interest.  That  nndcr  these  circum- 
stances the  construction  and  operation  of  the  road  beforo  any 
consummated  right  has  been  acquired  by  the  defendants,  whereby 
the  owner  of  abutting  property  is  deprived  of  the  full  enjoyment 
of  his  property,  constitntes  an  injury  to  the  inheritance,  admits, 
we  think,  of  no  doubt. 

In  the  present  case  the  owner  of  the  lot  did  not  retain  the  full 
ftnd  absolute  dominion,  but  carved  out  of  the  fee  a  term  of  yean. 
Tw-  y.—Si 
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Bat  \}j  BO  doing  he  did  not  divest  bimsetf  of  his  inheritanoe.  Ha 
still  had  an  inheritance  in  the  land,  technicallj  a  rerersion.  Hia 
prior  abeolute  and  unqoftlified  estate  was  divided  into  two  eatotea 
— one  in  the  tenaor,  the  natare  and  quality  of  which  ie  deter- 
mined by  the  lease ;  and  the  other  in  himsolf.  In  determining 
whether  the  leasee  acquired  by  his  lease  the  right  to  recover  dam- 
ages inflicted  upon  the  property  by  the  road  daring  the  term,  the 
sitnatioD  at  the  time  the  lease  was  executed,  the  terms  of  the  in- 
strnment,  and  the  intention  of  the  parties  thereto,  are  to  be  con- 
radered.  The  first  and  nkost  obvious  consideration  is  that  the  lease 
was  of  the  lot,  and  that,  when  made,  the  incorporeal  and  apporte- 
nant  easemeots  in  the  street,  to  the  extent  thit  they  had  been  taken 
or  invaded  by  the  elevated  railroad,  had  been  practically  severed, 
though  by  wrong,  from  the  abutting  property.  The  part  so  taken 
away  was  not  enjoyed  in  connection  with  the  premises  leased  when 
the  lease  was  executed.  But  atill  more  material  is  the  fact  that 
the  rent  reserved  in  the  lease  was  for  the  use  of  the  lot  in  its 
actnal  situation.  This  is  not  stated  in  terms,  but  there  can  be  no 
other  reasonable  iaference.  The  road  was  then  in  the  street,  and 
was  intended  to  be  a  permanent  structure.  It  wonld  be  an  nn- 
natural  and  violent  presumption  that  the  lessor  intended  to  exact, 
or  that  the  lessee  intended  to  pay,  rent,  measured  by  the  value  of 
the  use  of  the  premises  without  the  railroad,  an  the  supposition 
that  it  wonid  be  removed  during  the  term.  On  the  contrary,  it 
is  undoubtedly  true  that  the  rent  reserved  in  leases  like  this  repre- 
sents in  the  minds  of  the  parties  the  value  of  the  use  of  the  prem- 
ises incumbered  by  the  disadvantages  of  the  railroad.  The  rent 
is  diminished  to  the  extent  of  the  estimated  injury  to  the  rental 
value  of  the  premises  from  this  cause.  In  no  other  view,  practi- 
cally, could  property  built  upon,  and  especially  business  property, 
be  rented  at  all.  Lessees  usually  desire  leases  of  snch  property 
for  a  considerable  period.  The  owner  could  not  ordinarily  rent 
from  day  to  day,  or  week  to  week.  The  loss  falls  upon  the  lessor, 
and  the  continuance  of  the  wrong  during  the  term  imposes  no 
pecnniaiy  loss  upon  the  leasee.  To  hold  that  the  right  of  action 
vests  in  the  lessee,  or  to  divide  the  claim  between  the  owners  of  the 
two  estates,  would  be  contrary  to  justice  and  to  the  presumed  in- 
tention of  the  parties. 
There  are  many  cases  illustrating  the  principle  before  adverted 
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to,  that  the  same  wrongfal  act  may  affect  distinct  intereets  iu  the 
same  property,  and  give  a  separate  actioa  to  the  several  owaers. 
It  was  held  as  long  ago  as  the  case  of  Bediogfield  t,  OdbIow, 
S  Lev,  209,  that  lessee  and  reversioner  may  each  have  an  action 
for  an  injury  resnlting  from  the  same  wrong,  each  with  respect 
to  bis  partiealar  estate.  A  reversioner,  however,  who  by  his  lease 
has  vested  the  immediate  right  of  possession  of  the  property  in 
the  lessee,  sastains  no  le^  injury  from  mere  temporary  or  casual 
trespasses  on  the  land.  Such  wrongs  affect  the  possession  merely, 
and  arc  to  be  redressed  at  the  snit  of  the  tenant.  But  the  con- 
structtoo  of  the  elevated  railroad  in  the  street,  without  having 
acquired  the  easements  of  an  abutting  owner,  if  it  has  diminished 
the  rental  valne  of  tlie  property,  is  a  wrong  which,  within  the  au< 
thorities,  affects  the  inheritance,  and  gives  the  reversioner  a  right 
of  action.  He  has  been  compelled  to  accept  smaller  compensation 
for  the  Dse  of  his  property  than  he  otherwise  would  have  received, 
and  to  that  extent  has  been  deprived  of  its  beneficial  enjoyment. 
He  has  no  absolute  remedy  to  compel  the  removal  of  the  structure, 
since  the  right  of  condemnation  can  at  any  time  be  exercised  by 
the  defendants.  It  has  been  held  that  an  action  lies  by  a  rever- 
sioner for  a  wrongfal  obstruction  of  lights  of  his  houses ;  for  a 
permanent  obstruction  in  the  adjacent  street;  for  obstructing  a 
private  way  appurtenant  to  his  premises ;  for  preventing  the  ac- 
cess of  tenants  to  a  wharf ;  and  for  fouling  a  stream  passing  his 
lands  upon  which  dye-works  had  been  erected.  Jesser  v.  Gifford, 
4  Barrows,  2141 ;  Leader  v.  Moxton,  3  Wils.  461;  Bedingfield 
v.  Onslow,  sopra ;  Clowes  v.  Staffordshire  Potteries  W.  Co.,  L. 
E.,  8  Ch.  App.  125  ;  KidgiU  v.  Moor,  9  0.  B.  364;  Bell  v.  Rail- 
way  Co.,  10  C.  B.  (N.  S.)  287.  See  Mott  v.  Shoolbred,  L.  B.,  20 
Eq.  22 ;  Add.  Torts,  139.  It  is  obvious,  we  think,  within  the 
aathoritieB,  that  the  lessor  in  a  lease,  made  after  the  construction 
of  the  elevated  railroad,  of  premises  abutting  thereon,  can  main- 
tain an  action  for  damages  for  the  loss  of  rents  occasioned 
thereby.  The  principle  that  diminished  rental  value  is  a  basis 
for  awarding  damages  has  been  frequently  recognized  in  these 
and  similar  cases.  Fnmcia  v.  Schoellkopf,  53  N.  Y.  153 ;  TaU- 
man's  Case,  121  N.  T.  119;  23  N.  E.  Rep'r,  1184;  Drucker's 
Case,  106  N.  Y.  157 ;  12  N.  E.  Eep'r,  568  ;  Hnssner's  Case,  114 
N.  Y.  488 ;  21  N.  E.  Rep'r,  1002 ;  Lawrence's  Case,  136  N.  Y. 


PdbyGoOgiC 


412  Kbbmcchan  v.  Nbw  Tosk  El.  R.  Oo. 

4^3 ;  27  N.  E.  Bep'r,  765.  It  is  aleo  a  neceaaary  dednction  from 
the  drcumsUDcee  atteading  the  making  of  ordinary  leases  of 
improyed  property,  executed  after  the  conetruction  of  the  elevated 
railroad,  that  the  right  to  recover  damages  is  vested  exdosively 
in  the  lessor.  The  circumstanctis  and  sititation  forbid  the  infer- 
ence that  the  parties  acted  upon  the  presumption  that  the  road 
would  be  removed  or  abandoned  during  the  term ;  on  the  con- 
trary, they  act  npon  the  presumption  that  the  wrong  will  be  oon- 
tinued,  and  the  rent  reserved  is  fixed  upon  this  assumption. 
Bakor  V.  Sanderson,  3  Pick.  348,  was  an  action  by  a  reversioner 
for  damages  for  obstructing  the  plaintiff's  mills,  and  it  wsa 
alleged  in  the  declaration  that,  in  consequence  of  the  obstrnctioa, 
tenants  had  threatened  to  quit,  and  the  plaintiff  was  constrained 
to  make  a  reduction  in  rents.  The  court  held  that  the  declara- 
tion disclosed  a  good  cause  of  action,  and  that  a  recovery  by  the 
plaintiff  would  be  a  bar  to  any  action  by  the  tenants  for  the  same 
obstruction.  In  Snmner  v.  Tileaton,  7  Pick.  198,  the  plaintiff 
sued  the  defendants  for  damages  caused  to  the  plaintiffs  mill  by 
the  act  of  the  defendant  by  raising  a  dam  below.  During  the 
period  for  which  damages  were  claimed,  the  mill  for  a  time  was 
occupied  jointly  by  the  plaintiff  (the  owner)  and  bis  son,  and  for 
u  nother  part  of  the  time  by  tiio  two  sons ;  and  in  each  period  the 
plaintiff  reduced  the  rent  on  account  of  the  back-water.  On  the 
trial  one  of  the  sons  was  called  as  a  witness  by  the  plaintiff,  and 
objection  was  taken  to  his  competency  on  the  ground  of  interest, 
which  was  overruled.  On  appeal  the  court  held  that  the  plaintiff 
was  entitled  to  maintain  the  action,  and  on  the  question  of  the 
competency  of  the  sou  as  a  witness,  Parker,  Oh.  J.,  said  :  "  He 
paid  for  the  use  of  the  mill  according  to  the  value  of  the  rent, 
deducting  the  obsiruction.  He  can  have  no  action  against  the 
defendant  for  the  same  reason,  viz.,  that  he  is  not  damnified." 
We  should  be  very  reluctant  to  make  a  decision  which  would 
expose  the  defendants  to  a  double  action  in  cases  like  this,  and  we 
are  satisfied  that  the  cause  of  action  is  entire,  and  is  solely  vested 
in  the  lessor.  In  a  case  where  the  lease  was  made  prior  to  the 
construction  of  the  road,  different  coDSiderations  would  apply. 
Under  such  a  lease  the  lessee  is  the  party  who  would  be  entitled 
to  maintain  the  action,  for  the  same  reason  that  we  hold  the  \essor 
is  entitled  in  the  present  case,  viz.,  that  he  is  the  one  who  suffers 
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the  injiuy.  Other  oases  nay  be  saggeated,  as  for  example,  where 
a  groQod-lease  is  made  either  before  or  after  the  cooatractioD  of 
the  road,  and  the  tenant  makes  erections  npon  the  land ;  or  cases 
where  the  lease  is  for  such  a  long  term  as  practically  to  amount  to 
a  fee.  We  will  not  anticipate  what  rule  may  be  held  in  aach 
cases.  It  is  sufficient  to  say  that  they  are  not  controlled  by  the 
present  decision.  , 

This  court,  in  the  recent  case  of  Pappenheim  v.  Kailway  Oo., 
2S  N.  E.  Bep'r,  518,  held  that  upon  an  absolute  sale  in  fee  of 
premises  on  a  street  through  which  the  elevated  railroad  is  con- 
atrnoted  all  right  to  damages  suhseqaent  to  the  conveyance  by  rea- 
son of  the  location  and  operation  of  the  railway  in  the  street  rests 
in  the  grantee.  This  conclusion  seems  inconteatable.  The  ease- 
ments of  an  abntting  owner,  invaded,  are  appurtenant  to  his 
premises,  and,  in  the  nature  of  things,  they  are  indissolnbly  an- 
nexed thereto,  until  extinguished  by  release  or  otherwise.  They 
are  incapable  of  a  distinct  and  separate  ownership.  The  owner  of 
a  lot  cannot  reserve  them  upon  a  sale^  and  they  most,  of  neccHsity, 
pass  as  apportenant  to  the  premises,  and  with  them  passes  to  the 
purchaser,  also  the  right  to  any  remedy  for  their  invasion.  In 
the  case  of  a  lease,  the  easements  remain  annexed  to  the  estate, 
not  dissevered  in  fact  or  intention  from  the  inherittiD(»;  and 
whether  the  general  owner  alone  can  assert  a  cUim  for  damages, 
or  whether  both  lessor  and  lessee  have  an  action,  will  depend  on 
the  intention  and  the  circumstances.  The  holding  tliat  the  vendee 
acquires  the  right  to  all  remedies  for  the  future  invasion  of  the 
easements,  accomplishes  substantial  justice.  Both  the  vendor  and 
vendee  knew  that  the  owner  of  the  land,  as  such,  can  compel  the 
removal  of  the  road  from  the  street,  or,  as  an  alternative,  that  the 
company  must  institute  proceedings  for  condemnation.  Under 
such  circumstances,  the  price  obtained  or  given  for  the  property 
would  not  ordinarily  be  regulated  on  the  assumption  that  the 
wrong  is  to  continue  unredressed,  or  without  compensation,  bat 
would  naturally  represent  approximately  the  value  of  the  land,  as 
if  no  road  had  been  built,  or,  what  would  be  substantially  the 
same  thing,  the  value  of  the  lot  in  its  existing  situation,  supple- 
mented by  the  value  of  the  right  which  passes  to  tiie  grantee  with 
the  conveyance  to  recover  future  damages,  or,  in  case  of  condem- 
nation, to  receive  full  compensatioa  for  the  easements  b^n.     In 


PdbyGoOgiC 


414  Kebnoohak  t.  New  Yobk  El.  B,  Co. 

vitse  uf  leases,  especially  leases  for  short  terms,  neither  party  ex,- 
pect«  that  the  wrong  will  be  promptly  righted  ;  and  in  practice 
as  well  as  theory  the  rent  reserved  represents  the  impaired  value 
of  the  nsG.  Soth  the  rale  declared  in  the  Pappenheim  Case  and 
in  this  operate,  as  near  as  may  be,  to  vest  the  right'  to  compensa- 
tion in  the  party  who  sustains  the  loss. 

As  to  the  second  question,  we  entertain  no  doubt  that,  on  the 
death  of  the  lessor  intestate,  or  having  devised  the  land,  the  right 
to  damages  frqm  the  death  of  the  decedent  thereafter  snSered, 
goes,  with  the  title,  to  his  heirs  or  devisees,  as  the  case  may  be. 
The  lessor,  in  his  life-time,  never  had  any  claim  to  recover  snch 
damages,  and  his  administrator  or  executor  can  have  none.  It 
might  happen  that  do  future  damages  would  accrne.  Upon  the 
road  being  discontinued,  or  the  structure  removed,  the  liability  of 
the  company,  except  for  past  damages,  would  cease,  and  the 
owner,  who  had  leased  his  premises  for  a  term  of  years  at  dimin- 
ished rent,  upon  the  assamption  that  the  road  was  to  continue, 
would  find  himself  in  the  position  of  having  let  his  premises  for 
what  for  the  unexpired  term  might  bean  inadequate  compensation; 
but  this,  we  conceive,  would  entitle  him  to  no  remedy  against  the 
company.  Snch  damages  would  not  be  r^arded  as  flowing  from 
the  original  wrong.  While  the  wrong  continues,  the  true  principle 
is,  we  think,  that,  as  between  lessor  and  heir  or  devisee,  the  right 
to  damages  accruing  subsequent  to  the  devolution  of  the  title  of 
the  lessor  vests  in  those  who  have  succeeded  thereto.  They  sns- 
tain  the  iojary,  and  not  the  decedent,  or  his  estate.  As  owners  of 
the  reversion,  they  are  entitled  to  the  rents  accruing  from  the  de- 
cedent's death,  and,  if  they  are  inadequate,  and  this  is  attributable 
to  the  wrong  of  the  defendants,  it  is  an  injury  to  the  reversion, 
and  the  reversioners  at  the  time  are  the  persons  entitled  to  main- 
tAiQ  the  action. 

Tiie  question  of  evidence  arises  on  an  exception  to  a  question 
put  to  an  expert  witness  for  the  plaintifF,  similar  to  that  recently 
considered  in  the  Roberts  Case  (N.  Y.  App.),  28  N.  E.  Bep'r, 
486,  the  allowance  of  which  in  that  case  was  held  to  be  error. 
The  objection  there  was  specifically  taken  that  the  question  in- 
volved a  fact  not  provable  by  opinion.  Here  there  was  only  a 
general  objection  on  the  ground  of  incompetency.  We  have  been 
inclined  to  bold,  in  view  of  the  course  of  trials  in  these  cases 
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against  the  elevated  railway,  that,  altbongh  the  geaeral  objection 
of  incompetency  made  to  a  question  put  to  ao  expert  asking  his 
opinion  might  be  deemed,  in  ordinary  cases,  sufficiently  specific, 
nevertheless  to  apply  that  rule  in  these  cases  would  be  anjost,  be- 
canse  the  objection,  considered  in  connection  with  the  course 
taken  on  these  trials,  would  not  fairly  lead  the  court  or  counsel  to 
suppose  that  the  objection  was  aimed  at  the  mode  of  proof,  but 
rather  to  the  competeucy  of  the  fact  Bought  to  bo  proved.  Wo 
think  we  should  follow  the  instruction  on  the  subject  in  tho  Mo- 
Gean  Case,  117  N.  Y.  219 ;  22  N.  E.  Ecp'r,  957,  and  hold  that 
the  objection  did  not  raise  the  point  that  the  opinion  of  the  wit- 
ness was  inadmissible.  These  considerations  Imd  to  an  affirmance 
of  the  judgment     All  concur,  except  Earl,  J.,  dissenting.  * 

1.  Blvratad  raUroad  In  itrMi— right  of  iMior  to  raoovar  duaafw  white 
pOMMrfMt  In  !•■•••. — The  propotltlons  determined  bj  tho  foregoing  cam  a.r9 
that,  whsTS  AD  elev&ted  railroad  la  oonnmctad  in  %  itreet  and  a/Uneard  n 
le«ae  U  made  of  abatting  pn>pert7,  the  pTeanmption  Is,  io  the  absence  of 
■tipiilatlona  in  the  leaoe  to  the  ooninifj,  that  the  lessee  takee  the  premtsea 
eabject  to  the  bnrden  or  impairment  oansed  by  (he  rallnwd;  that  the  rent  Is 
Axed  upon  that  haale,  and  that,  conaeqnently,  the  landlord  Ii  entitled  to  recover 
ftn7  dlmlDDtlon  in  the  rental  valne  of  the  premiMs  daring  the  term  caused  bjr 
th«  maintenance  of  the  road.  The  aame  pTopoaitions  are  affirmed  in  (he  fol- 
lowing cases  deddod  at  the  same  tlmo:  Elne  t.  New  Tork  El.  B.  Co.,  128N. 
Y.  S71 1  29  N.  K  Rep'r.  68 ;  Mortimer  v.  Manhattan  R.  C&.  130  N.  T. 
SI;  39  N.  ELBep'r,  S;  BtmiTj  v.  New  Torh  El.  R.  Ca,  129  N.  T.  S19;  39 
H.  K  ftep'r,  68. 

Bat  where  the  lease  is  made  btfore  the  aonstrDctlan  of  the  road,  the  Icaa 
mantfestlf  falls  opon  the  t«nant,  and  he  maj  recover  the  diminution  In  rental 
Talne  accruing  daring  tho  term.  This  was  held  In  the  following  case  decided 
kt  the  same  time  as  the  foregoing:  Kearney  v.  Hetropolltan  R  Co.,  138  tt. 
T.  78:  39  N.  E.  Bep'r,  TO.  Both  phsaea  of  the  qaestlou  wore  presented  and 
decided  in  this  caae,  as  tlM  plaintiff  took  a  leaae  of  the  prembee  in  qosstion 
i^on  the  oonstraetion  of  the  defendant's  road  and  sal>-let  the  premises  qfttr 
ItaconstrDcUon. 

2.  Rights  of  remalndnmen  iriiUe  poasesdon  In  Ufa  tanant.— The  oonstrno- 
tion  and  operation  In  a  street  of  an  elevated  railway  bring  an  injury  to  the  ln> 
hsritance  of  the  abutting  property,  an  action  for  damages  caused  thereby,  and 
to  enjoin  Its  farther  nse,  may  be  maintained  by  the  lemslndermsn  of  the  prem  ■ 
isea  obstructed,  Coda  ot  Civil  Procedure,  section  lOSS,  providing  that  "a 
person  seised  of  an  estate  In  remainder  or  reversion  may  maintain  an  action 
founded  npon  an  Injury  to  the  Inheritsmoe,  notwlthataudlng  an  Intervening 
estate  for  Ufa  or  for  yean;"  and  seetionlSSl  providing  that  where,  during  tha 
pen^ng  of  an  acUon  by  a  remainderman,  "  defendant  commits  waste  upon  or 

•  Beported  In  IB  ».  K.  Hep'i, »;  1S8  H.  K.  bn. 
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doea  U17  other  duoB^  to  the  propflrt;  in  ooDtroveTB7,"  >n  iajonctl 
gnnieA  reatntnin^  furthar  dAmftge,  Thampaon  t.  MknhAttui  I 
N.  T.  360;  39  N.  B.  Bep'r,  261. 


BOHU   «r  AL.  T.  MSTBOPOLITAN  El.  Kr.  Co.  BT.  AL. 

S0UEK8  V.  Sahe. 

(Oounot  AppaBlsoIKewTork,  Jbo.  n  UU.) 

1.  Kletatod  railroad  tn  stbbbt.  Suit  bt  abutfiho  owhsr  fok  dam* 
AGES.  QrEBTTOKS  Of  PRACTICB.  On  A  triftl  hj  the  conrt  ot  iaaaaa  u  to  tha 
measare  of  d«magea  to  tmlUj,  eiMptlons  to  the  ref  oaal  of  the  court  to  find 
Mrt»lii  (Mta  which  were  eotahllahad  bj  nneontradicted  levUmoDj,  whora  aneh 
refnaal  ahoWB  the  adoption  of  ftu  erroDeoua  role  aa  to  the  measare  of  daougM, 
with  exoeptlona  to  the  deoUl  of  a  motion  for  uooaait  on  the  gioand  that  do 
dainagea  hare  been  proved,  are  BuSc'ieot  to  enable  the  court  on  appeal  to  re- 
view the  qaeMioD  as  to  the  proper  rule  for  meaaarlng  damages. 

2.  Measurb  of  dahaobs  fob  taking  ob  iNTssFXRiira  with  eabkmkntb 
OF  LiOHT,  AIR  AMD  ACOBas.  The  easements  of  light,  air  and  access  which  an 
abnttlng  owner  has  in  a  etnet  have  no  value  apart  from  the  abutting  prop- 
Art]'  ;  and  where  thej  are  taken  b;  the  conatructiou  and  maintenance  ot  an  ele- 
vated road  in  the  street  their  value  is  to  be  measured  b^  the  injury  which  such 
taking  inflicta  on  the  abutting  propartj,  and  with  reference  to  the  agency  by 
which  they  are  taken  ;  and  where  It  appears  that  the  oonatructiou  and  oper^ 
tioD  of  the  Riad  lias  benefited  the  abutting  property,  and  increased  its  value, ' 
which  would  not  have  been  bo  great  except  for  the  building  of  the  road,  or 
where  it  appears  that  the  road  baa  not  prevented  the  nataral  Increase  In  value, 
the  abutting  owner  has  received  no  damage,  and  there  can  be  no  reoovery. 
The  fact  tbat  the  Increase  is  common  to  all  the  property  on  the  str«et,  aiid 
greater  In  proportion  to  property  on  the  aide  streets  than  that  on  the  street  in 
wlilch  the  road  is  coustrncted,  is  not  material 

APPEALS  from  stiperior  court,  New  York  city,  general  term. 
Actions  \}j  Nathan  Bohm  and  others  and  by  Peter  Somen 
against  the  Metropolitan  Elevated  Railway  Company  and  the 
Manhattan  Railroad  Company  to  recover  damages  caused  by  the 
constraction  and  operation  of  defendants'  elevated  raili*0iid  in  the 
street  abntting  the  premises  of  the  respective  plaintiffs.  Defend- 
ant^ appeal  from  judgments  affirming  judgments  for  plaintifib. 
Reversed. 

The  other  facts  fully  appear  iii  the  following  statemeDt  by 
Peckham,  J.: 
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These  two  cases  were  ai^ed  together,  as  iaTolving  odIj  the 
same  qnestioos.  The  pUinCiflEs  in  the  actions  brooght  snit  to  re- 
oorer  damages  which  the;  alleged  thej  had  sastsiDed  by  reaaoa 
of  the  operation  of  the  railway  of  defendants  through  Second 
avenne  in  the  city  of  New  Tork.  The  plaintifi  Somers  was  the 
owner,  bj  coaveyance  to  hiru  in  Uarcb,  1883,  of  certain  premiaes 
known  aa  "  Nos.  2271  and  2273,"  ou  Second  avenne  in  that  city, 
and  between  One  Hondred  and  Sixteenth  and  One  Hundred 
and  Seventeenth  streets.  He  alle^^  that  the  defendants 
had  nnlawfnlly  interfered  with,  trespassed  apon  and  ill^ally 
taken  his  eanements  (or  some  portion  thereof)  of  light,  air 
and  access  to  his  property  by  the  illegal  erection  and  operation  of 
their  elevated  railway  in  anch  avenne.  He  demanded  jndgment 
Testraioing  defendants  from  further  maintaining  their  structnre  in 
front  of  hia  premises,  and  compelling  them  to  remove  the  same. 
He  also  asked  to  recover  the  amonat  of  his  damage  already  sus- 
tained by  reason  of  the  maintenance  and  operation  of  the  road 
past  his  premises,  and  that,  if  defendants  were  permitted  to  main- 
tain and  operate  the  road  in  the  f  atnre,  it  should  only  be  npon  the 
condition  that  they  should  pay  plaintiff  the  amoant  of  the  per- 
manent loss  he  would  suffer  by  reason  of  anch  maintenance  and 
operation.  The  plaintiff  Bohm  made  sabstantially  the  same 
allegations  in  relation  to  his  property,  which  waa  also  situated  on 
Second  avenne,  and  a  short  distance  from  plaintiff  Somers.  The 
defendants  answered,  and  particularly  put  in  issne  the  all^ations 
in  the  complaint  in  each  case  as  to  the  damages  resalting  from  the 
acts  of  defendants.  Both  actions  were  tried  at  a  special  term  of 
the  court  without  a  jury,  and  the  coort  among  other  matters,  found 
the  following  facts.  They  are  in  substance  the  same  in  each  case. 
In  the  Somers  Case:  The  defendants  were  duly  incorporated, 
and  before  they  proceeded  to  construct  their  railroad  through 
Second  avenne  they  obtained  the  authority  of  the  legislature  and 
the  consent  of  the  municipal  authorities  of  the  city  of  New  York 
to  do  BO,  but  such  authorization  did  not  entitle  them  to  take  the 
property  of  plaintiff  without  compensation.  In  1883,  and  prior  to 
April  1,  the  plaintiff  erected  on  his  lots  two  large  and  valuable 
brick  buildings,  and  to  them  and  to  the  lots  on  which  they  rested 
were  attached  as  appurtenant  thereto  certain  easements  of  light, 
air  and  access  from  Second  avenue.    Since  April  1, 1883,  the  elu- 
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vated  nulwaj  stmotnre  of  defeodaots  has  greftttj  cnt  off  the  light, 
air  and  acoees  vhioh  otherwise  would  hare  come  to  plaintifTs  prem- 
ises from  that  aveooe.  By  the  acts  of  defendaDts  in  depriving  the 
plaintiff  in  part  of  the  beneficial  nee  and  enjoyment  of  his  ease- 
ments abore  mentioned  from  April,  1883,  to  the  time  of  trial, 
April,  1890,  the  rental  valae  of  plaintifTa  premises  has  been  re- 
duced 92,100,  and  the  plaintiff  has  enstained  a  loss  thereby  to  that 
amount.  The  damage  is  of  a  continnons  character,  arising  from 
the  maintenance  and  operation  of  the  road  by  defendants.  The 
road  waa  opened  for  pabiic  nse  in  March,  1880,  and  has  been  ever 
since  so  maintained  and  operated.  The  permanent  damage 
cansed  by  the  operation  and  maintenance  of  defendants'  road  was 
fonnd  to  be  $8,000,  npon  payment  of  which  no  injnnction  was  to 
iesne.  The  money  was  only  to  be  paid  in  case  the  plaiDtiff  con- 
veyed to  the  defendants  all  the  rights  and  easements  appurtenant 
to  his  lots,  which  had  been  taken  by  them.  In  the  Bohm  Case 
the  same  general  facts  were  fonnd,  differing  only  as  to  the  different 
lots,  and  aa  to  the  amount  of  damages.  Judgments  npon  the  de- 
cisions of  the  judge  were  dniy  entered,  and  the  defendants  ap. 
pealed  therefrom  to  the  general  term,  where  the  jndgmemts  were 
affirmed,  and  from  the  judgments  of  affirmance  the  defendtnti 
have  appealed  to  this  court, 

t/oAn  F.  Dilhn  and  Jidien  T.  Dames  for  appellants.  GAariet 
Gibson  BeTvneU  for  respondents. 

Pboxhah,  J.  (after  stating  the  facts).  The  defendants  seek 
npon  these  appeals  to  obtain  from  this  court  some  deoisire  state- 
ment as  to  the  mle  which  should  obtun  in  actions  like  these  in 
arriving  at  the  amount  of  damages  which  should  be  paid  by  defend- 
ants to  abntting  lot-owners  on  account  of  the  buUding  and  main- 
tenance of  defendantE^  roads  in  the  city  of  New  York.  To  that 
end  they  have  waived  every  other  exception  in  the  cases.  There 
are,  it  is  said,  la^e  numbers  of  cases  in  which  the  decision  of  the 
question  is  of  the  greatest  importance  to  both  parties.  The  de- 
fendants claim  that  if  the  correct  rule  for  the  ascertainment  of 
damages  had  been  followed  in  these  cases,  the  nncoutradicted 
evidence  showed  that  plaintiffs  had  not  sustained  any  damage 
whatever.  At  the  outset  the  plaintiff's  cxmnsel  sets  up  a,  bar  to 
our  entering  upon  an  examination  of  the  subject  by  alleging  that 
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the  question  is  not  raised,  and  that  there  is  no  exception  which 
brings  the  inatbtr  before  us.  In  the  Somers  Case  the  defendants 
requested  the  conrt  to  find  as  follows:  "  Ticejttieth.  The  existr 
eooe  and  operation  of  the  defendants'  railroad  io  Second  avenne 
has  greatly  increased  the  population  of  the  locality  iu  which  tlie 
plaintiff's  property  is  sitnated,  and  has  brought  traffic  into  Second 
areona  The  plaintiff's  property  has  thereby  incidently  been 
benefited.  Twenty-fir^.  Since  the  year  1380  there  has  been  a 
general  rise  in  the  valae  of  real  estate  situated  npon  Second 
arenue,  and  this  increase  in  ralne  is  largely  attributable  to  the 
existence  and  operation  of  the  defendants'  railroad."  Substan- 
tially the  same  requests  were  made  iu  the  Bohm  Cas&  These 
requests,  the  defendants  state,  are  founded  upon  uncontradicted 
evidence.  Upon  a  careful  perusal  of  the  evidence  in  the  cases  I 
think  this  contention  is  well  founded.  The  court  refused  to 
make  the  findings  as  requested,  and  the  defendants  excepted. 
Motions  were  made  by  the  defendants  in  each  case  for  a  dismissal 
of  the  complaint  on  the  merits,  becanee,  among  other  grounds,  it 
appeared  the  plaintiff's  property  had  been  benefited  by  the  rail- 
road, and  had  increased  in  value  unce  its  erection,  and  by  reason 
thereof.  The  motions  were  denied,  and  exceptions  taken.  We 
think,  upon  the  whole,  that  the  question  was  sufficiently  raised. 

It  is  true  that  exceptions  are  unavailing  when  they  are  taken 
to  the  refusal  of  a  judge  to  find  as  facts  matters  which  are  merely 
evidence,  and  which  are  immaterial.  In  these  cases,  however,  we 
most  remember  that  the  sole  question  at  issue  between  the  parties 
upon  this  branch  of  the  case  was  as  to  the  proper  rule  to  1»e  ob- 
served in  ascertaining  the  amount  of  damages  the  plaintifis  had 
sustained,  if  they  had  sustained  any.  The  amount  of  damages 
would  be  materially  affected  by  the  rule  which  should  be  observed 
in  determining  their  existence;  and  yet  in  making  the  bare  find- 
ing of  the  amount  of  damage  snatained,  it  would  not  appear  that 
any  particular  rule  had  been  followed,  and  hence  it  would  not  ap- 
pear that  any  erroneous  rule  had  been  adopted.  It  might  in  such 
caaes  be  urged,  perhaps,  that  there  was  no  evidence  npon  which 
to  base  a  finding  of  damage  if  a  correct  rule  had  been  adopted, 
and  yet  a  perusal  uf  the  testimony  might  show  some  slight  amount, 
and  hence  the  exception  would  fail.  The  judgment  might  at  the 
same  time  be  really  founded  npon  the  incorrect  rale.    There 
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would  in  almoBt  any  event  be  a  difficulty  in  cleterDiininfif  whether 
a  wrong  rule  had  or  bad  not  been  adopted.  If  it  were  a  trial  by 
jury,  the  jadge  would  be  requested  to  inetract  the  jurors  as  to  the 
tme  mie,  and  an  exception  would  lie  to  his  refusal  and  to  the  rale 
actually  adopted,  and  the  question  brought  np  in  that  way.  In  a 
trial  before  the  court  it  ia  more  awkward.  The  requests  in  these 
cases  were  to  find  certain  facts  which  had  been  established  by  un- 
contradicted evidence,  and  npon  those  facts  the  defendants  seek  to 
draw  an  inference  in  the  nature  of  a  conclusion  of  fact  or  of  law, 
or  both,  that  the  plaintifEs  hare  sustained  no  damage.  The  court 
baa,  in  truth,  refused  to  iind  the  facts  as  requested,  and  such  re- 
fusal, added  to  the  circumstance  that  lie  has  found  the  plaintifia 
have  sustained  substantial  damage,  and  to  an  amount  stated  by 
him,  leads  to  the  inevitable  conclusion  that  he  refused  to  find  them 
because  they  were,  in  his  judgment,  immaterial.  A  request  to 
find  that  the  plaintiffs  had  suatainod  no  damage,  or  a  motion  for  a 
nonsuit  on  the  ground  that  no  damage  had  been  proved,  might 
not  alone  bring  up  the  question.  Taking  all  the  means  together 
which  the  defendants  adopted  in  their  perfectly  legitimate  attempt 
to  bring  up  for  review  the  question  ss  to  what  ie  the  proper  mle 
of  damages  in  these  cases,  we  must  say  that,  if  their  able  counsel 
has  not  yet  succeeded,  it  is  difficult  to  see  how  success  in  that  line 
can  be  achieved  hereafter.  Without  overruling  the  cases  upon 
the  subject  of  exceptions  to  refusals  to  find  npon  mere  matters  of 
evidence,  we  think  the  cases  before  us  are  distinguishable. 

The  question  sought  to  be  raised  here  is  so  difficult  of  presenta- 
tion by  way  of  exception  or  request  upon  a  trial  before  a  court  or 
referee,  and  is  withal  so  important,  that  we  are  disposed  to  say 
the  various  requests  to  find,  and  the  exceptions  taken  to  the  judge's 
refusals,  together  with  the  motion  for  a  nonsuit  on  the  gronnd 
tliat  no  damage  had  been  proved,  and  the  exceptions  taken  to  the 
denial  of  such  motion,  should  in  these  cases  and  under  the  cir- 
cumstances be  regarded  as  snfficient  to  enable  us  to  review  and 
pass  upon  the  question  on  its  merits.  Justice  we  think  demands 
this. 

Although  these  are  suits  in  equity,  commenced  to  obtain  equi- 
table  relief,  and  to  prevent  the  defendants  from  operating  their 
road  unless  tbey  pay  the  plaintiffs  the  damages  they  will  sustain 
f  rotn  the  permanent  interference  by  the  railroad  with  their  ease- 
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iQcnts  of  light,  air  and  aeceea,  yet  the  mles  npoa  which  sach 
damagee  are  to  he  awarded  are  so  far  well  settled  aa  to  enable  us 
to  Bay  that  those  damages  are  only  such  ae  would  be  given  in  a 
proceeding  for  the  condemnation  of  lands  for  a  railroad  oae,  re- 
gard being  had  to  the  different  characteristics  of  the  property  to 
be  taken  In  these  cases.  This  mle  was  last  announced  in  this 
court  in  the  recent  case  of  Ameriiian  Bank  Note  Co.  v.  New  York 
El.  R.  Co.,  29  N.  E.  Rep'r,  302  (not  yet  officially  reported). 
What  rale  obtains  in  this  State  in  condemnation  proceedings,  and 
in  regard  to  the  kind  of  property  which  has  been  taken  by  the 
defendants  in  these  cases,  is  now  made  the  subject  of  inquiry. 
Generally,  in  regard  to  the  taking  of  land,  the  mle  may  be  said 
to  be  to  pay  the  fall  value  of  the  land  taken  at  its  market  price, 
and  no  deductions  can  be  made  from  that  valne  for  any  purpose 
whatever.  Then  as  to  the  land  remaining,  the  question  has  been 
to  some  extent  mooted  whether  the  company  shoald  pay  for  the 
injury  caused  to  such  land  by  the  mere  taking  of  the  other  prop- 
erty, or  whether,  in  case  the  proposed  use  of  the  property  taken 
would  depreciate  the  value  of  that  which  was  not  taken,  such  pro- 
posed use  could  be  r^;arded,  and  the  depreciation  arising  there- 
from be  awarded  as  part  of  the  consequential  damages  suSered 
from  the  taking.  I  think  the  latter  is  the  true  rule.  Henderson 
V.  Railroad  Co.,  78  N.  T.  423,  433 ;  Newman  v.  Railway  Co., 
118  N.  T.  618  ;  23  N.  E.  Rep'r,  901 ;  In  re  Brooklyn  El.  R.  Co- 
(Sup.),  S  N.  T.  Supp.  78.  The  case  of  In  re  New  York  El.  R. 
Co.,  36  Hun,  427,  is  cited  for  the  other  rule.  The  question 
might  be  of  great  importance  where  there  was  an  injury  to  the 
remaining  land,  but  if  there  has  been  no  injury,  the  inquiry  as  to 
the  scope  of  the  liability  for  damages  is  not  material.  There  is 
no  question  made  but  that  the  defendants  are  liable  to  pay  the 
full  value  of  any  property  taken  by  them,  subject  to  no  deduc- 
tion whatever. 

How  the  value  of  the  particular  kind  of  property  which  is  here 
taken  shall  be  arrived  at  is  the  main,  and  indeed  the  only  ques- 
tion in  these  coses.  Included  in  that  inquiry  and  ffrovring  out  of 
it,  arises  the  question,  shall  only  special  benefits  to  the  remaining 
property  be  regarded,  or  may  what  is  termed  "  general "  benefits 
be  also  taken  into  consideration  ?  Before  entering  on  a  discussion 
of  these  matters,  I  think  it  proper  to  say  that  I  should  hesitate  to 
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'tdmit  the  correctaesB  of  the  claim  made  by  defendants,  that 
where  private  property  ia  taken  by  a  mere  busiQeas  corporation 
■8  for  a  pnblic  nse,  under  the  granted  power  of  eminent  domain, 
the  l^alatnre  coald  provide  that  snch  property  conld  be  paid 
for  by  benefits  accroiug  to  the  land-owner's  adjacent  property, 
Qonaeqnent  upon  the  taking.  This  is  the  case  in  regard  to  mn- 
nicipat  corporations  where  land  is  taken  for  a  pnblic  street  or 
other  pnblic  and  municipal  purpose,  and  where  the  benefits  arising 
to  the  adjacent  lands  of  the  owner  whose  property  Is  taken  may 
be  set  off  against  the  value  of  the  land  taken.  So  in  the  case  of 
property  taken  by  the  state  for  canal  or  other  public  purpoeest 
■where  the  owner  of  the  land  taken  was  frequently  paid  its  value 
by  the  benefits  received  to  liis  adjacent  land  not  taken.  The 
jHinciple  underlying  these  cases  is,  however,  the  right  of  the 
municipality  or  state  to  tax  the  owners  of  the  land  left  in  order  to 
pay  for  the  land  taken,  on  the  ground  that  they  are  specially 
benefited  by  the  taking,  and  hence  should  be  specially  taxed  for 
the  payment  of  the  land.  The  case  of  Genet  v,  Oity  of  Brook- 
lyn, 99  N.  T.  296;  1  N.  E.  Rep'r,  777,  is  no  authority  for  a 
contrary  view,  for  I  think  it  supports  that  which  I  have  suggested. 
A  mere  trading  or  business  corporation  has  no  power  of  taxation, 
and  tlie  state  conld  not  det^ate  such  power  to  it.  If  such  com- 
pany desire  another's  property,  it  must  pay  a  just  compensation 
for  it ;  and  that  jnst  compensation  would  not  consist  in  its  doing 
the  owner  some  benefit  upon  hb  remaining  property.  The  ques- 
tion, although  ai^ed  by  appellants'  counsel,  or,  rather,  perliaps 
stated,  becomes  unimportant,  and  is,  therefore,  andeeided  here, 
becanse  the  statute  provides  for  just  compensation  for  the  property 
taken,  and  prohibits  any  deduction  therefrom  on  account  of  real 
or  supposed  benefits  accruing  to  the  property  which  is  not  taken. 
The  defendants,  so  far  as  regards  this  qnestion,  make  no  claim  of 
restricted  liability  to  pay  such  full  value.  In  determining  the 
question  now  presented  it  is  well  to  recur  briefly  to  the  character 
of  the  property  which  is  taken,  and  the  circumstances  under  which 
it  has  been  taken.  The  plaintiffs  own  no  land  in  the  street.  Their 
ownership  of  the  land  is  bounded  by  tlie  exterior  lines  of  the  street 
itself.  Hence,  when  nnder  legislative  and  mnnieipal  authority 
the  railroad  stmctnre  was  built,  it  was  supposed  by  many  there 
was  no  liability  to  ahntting  owners,  because  no  land  of  theirs  was 
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taken,  and  any  damage  they  snatained  was  indiroot  onl;,  and 
dantnum  absque  injuria.  Whta  the  conrU  acquired  poeee&sion 
of  the  qDeetion,  and  it  was  Been  that  abattiug  land,  vhich,  before 
the  erection  of  the  road,  was  worth,  for  instance,  $10,000,  might 
be  reduced  to  a  half  or  a  quarter  of  that  snm  in  value,  or  even 
rendered  practicallj  worthless,  b;  reason  of  the  building  of  the 
road,  it  became  neceesary  to  ascertain  if  there  were  nut  some 
principle  of  law  which  coold  be  resorted  to  in  order  to  render 
those  who  WTOQght  snch  damage  liable  for  their  work.  It  has 
now  been  decided  that,  although  the  land  itself  was  not  taken,  yet 
the  abutting  owner,  by  reason  of  his  wtnation,  had  a  kind  of  prop- 
erty in  the  pnblie  atreet  for  the  parpose  of  giving  to  snch  land 
facilities  of  light,  of  air,  and  of  access  from  SDch  atreet. 

These  rights  of  obtaining  for  the  adjacent  land  facilities  of 
light,  etc,  were  called  "  eaaementa,"  and  were  held  to  be  appar- 
tenant  to  the  laud  which  fronted  on  the  public  street  These 
eaaementa  were  decided  to  be  property,  and  protected  by  the  con< 
stitntion  from  being  taken  without  just  compensation.  It  was 
held  that  the  defendants,  by  the  erection  of  their  structure  and 
the  operation  of  their  trains,  interfered  with  the  benefical  enjoy- 
ment of  these  easements  by  the  adjacent  land-owner,  and  in  law 
took  a  portion  of  them.  By  this  mode  of  reaaoniug  the  difficulty 
of  r^arding  the  whole  damage  done  to  the  adjacent  owner  as 
consequential  only  (because  none  of  his  property  was  taken),  and, 
therefore,  not  collectible  from  the  defendants,  was  overcome.  The 
interference  with  theee  easements  became  a  taking  of  them  pro 
ianio,  and  their  value  was  to  be  paid  for ;  and,  in  addition,  the 
damage  done  the  remaining  and  adjcaning  land  by  reason  of  the 
taking  was  also  to  be  paid  for,  and  tiiis  damage  waa  in  reality 
the  one  great  injnry  which  owners  sustained  from  the  building 
and  operation  of  the  defendants'  road.  For  the  purpose  of  per- 
mitUng  such  a  recovery,  the  taking  of  property  had  to  be  shown. 
The  Cases  of  Story,  Lahr,  Dmcker,  Abendroth  and  Kane  (the 
htst  of  which  is  reported  in  125  N.  T.  164;  26  N.  E.  Rep'r,  2T8, 
and  in  which  the  others  are  referred  to)  finally  and  completely 
settled  these  matters. 

It  seema  to  me  plain  from  this  review  of  the  law  that  the  real 
injury  (if  any)  suffered  by  the  land-owner  in  any  particular  case 
lies  in  the  effect  produced  upon  his  abutting  land  by  the  wrong- 
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ful  interfeTence  of  defeodanta  with  these  e&sements  of  light,  sir 
and  access  to  such  land ;  and  where  the;  are  interfered  with,  and, 
in  legal  efiect,  taken  to  any  extent,  it  is  not  possible  to  think  of 
tbem  as  of  any  value  in  and  of  themselves,  separated  from  the 
adjoining  land,  but  their  value  is  to  be  measured  by  tlie  injury 
which  such  taking  inflicts  upon  the  land  which  is  left,  and  to 
which  they  were  appurtenant  This  is  a  consequential  damage. 
It  is  not  the  light  or  the  air  that  is  valuable,  separated  from  the 
land  ac^oining.  With  re^rd  to  the  subject  under  discussion, 
there  is  and  can  be  no  value  in  a  given  quantity  of  air  or  space 
or  light  in  the  public  street,  except  ae  it  ma)-  be  nsed  in  connec- 
tion with  and  as  appurtenant  to  the  abutting  land.  When  a 
person  interferes  with  such  light,  air  or  accesa,  and  takes  it,  he 
takes  nothing  which  is  alone  and  intrinsically  valoable,  but  only 
as  its  loss  affects  the  adjoining  land.  This  loss,  while  purely  con- 
eequential,  is  nevertheless  a  liability  which  the  person  proposing 
to  take  the  property  is  bound  to  discharge. 

The  rule  wbich  the  counsel  for  the  plaintifEs  contends  for  is  a 
pure  abstraction,  and  liable  in  many  instances  to  cause  injustice 
in  its  application,  because  it  wonld  3y  in  the  face  of  the  actual 
facts.  Easements,  he  says,  are  worth  exactly  the  amount  which 
they  add  to  the  value  of  the  premiaes  tu  which  tliey  are  appnr> 
tenant ;  and  no  reference  to  the  particnlar  agency  by  which  the 
taking  or  interference  with  such  easements  has  been  accomplisbed 
should  be  permitted,  even  for  the  purpose  of  determining  the 
damage  that  has  been  thereby  caused.  The  pure  abstraction  of 
a  curtailment  or  destrnction  of  the  easement  must  be  indulged  in, 
and  no  efiect  other  than  such  curtailment  or  destruction  upon  the 
property  left  is  to  be  regarded.  Carrying  out  this  principle,  it 
might  appear  that  a  lot  on  Second  avenue,  with  its  easements  of 
light,  air  and  accees  animpaired,  would  be  worth  $5,000.  To  de- 
prive it  in  some  undefined  way  other  than  by  defendants  of  a  por- 
tion of  such  easements  equal  to  the  amount  taken  by  the  defend- 
ants might  detract  from  the  value  of  the  lot  $2,500.  Therefore, 
$2,500  is  the  value  of  the  easement,  which  the  defendants  must 
pay.  This  is,  as  I  have  said,  a  pure  abstraction.  No  such  case 
exists  or  can  exist.  The  same  property  cannot  be  taken  by  some 
other  agency  and  by  the  defendants  at  the  same  time.  Adopting 
the  theory  of  the  plaintifTs  counsel,  it  can  be  easily  seen  how,  in 
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fact,  the  iDJnatice  imagined  might  be  perpetrated.  A  plaiotifi, 
after  proving  that  the  damage  to  his  property,  if  the  easement 
had  been  taken  by  some  process  and  by  some  person  other  than 
defendants,  would  upon  such  hypothesis  have  been  |2,500,  might 
be  met  by  defendants  with  proof  of  the  fact  that  he  had  sustained 
DO  damage  whatever,  and,  on  the  contrary,  by  reason  of  the  erec- 
tion of  the  road,  he  had  been  speciallj  and  peculiarly  benefited, 
his  property  being  in  actual  fact  worth  fifty  or  one  hundred  per 
cent  more  than  it  was  before.  Would  there  not  lie  great  injustice 
in  awarding  to  such  an  owner  $2,500  for  damages  which  in  truth 
be  had  never  suffered }  The  separate  valoe  of  light  and  air,  upon 
the  facts  existing  iu  all  these  cases,  can,  in  the  nature  of  thin^ 
be  nothing  but  nominal.  They  most  be  joined  to  the  land  to  be 
of  value.  A  theoretical  conrse  of  reasoning  may  be  adopted,  by 
which  it  could  be  claimed,  as  plaintiff's  counsel  nrges,  that  the 
value  of  these  easements,  in  and  of  themselves,  is  represented  by 
the  amount  of  depreciation  in  value  to  the  adjoining  land  their 
taking  would  occasion,  with  no  reference  to  the  agency  by  which 
such  taking  was  accomplished.  In  fact,  such  value  would  be  ar- 
rived at  by  reference  to  what  was  a  purely  consequential  damage 
to  land.  If  the  taking  by  the  railroad  actually  had  the  effect  of 
enhancing  the  value  of  the  remaining  land,  the  inquiry  as  to  the 
amount  of  loss  that  might  otherwise  have  been  occasioned  (if  tliere 
had  not  happened  to  be  the  actual  benefit)  would  be  the  purest 
guess  and  speculation  in  the  world,  and,  even  when  arrived  at, 
would  be  bat  proof  of  what  might  have  happened  if  something 
else  had  not  occurred  which  prevented  it,  and  caused  the  contrary 
to  happen.  To  permit  a  recovery  of  this  conjectural  and  wholly 
theoretical  amonnt  of  damage  which  was  never  sustained  would 
be  to  l^alize  a  mere  raid  upon  the  treasury  of  defendants. 

The  real  question  to  be  considered  is  in  troth  one  of  damage 
to  the  abutting  land.  Newman  v.  Hailroad  Co.,  118  N.  Y.  618: 
38  N.  E.  Rep'r,  901.  What  facts  may  be  regarded  upon  snch  an 
inquiry  has  not  been  finally  decided.  In  the  Case  of  Newman, 
fQpra,  a  portion  of  the  subject  was  involved  and  discussed,  and 
we  mnst  recognize  the  authority  of  that  case  upon  the  qnestion 
actoally  therein  decided.  A  reference  to  the  report  is  necessary  in 
order  to  learn  that  fact.  That  action  was  brought  and  tried  ns  one 
to  recover  the  whole  damage  in  one  action  which  the  plaintiS  had 
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BOBtained  bj  reason  of  the  erection  and  operation  of  defendants' 
road  in  front  of  hiB  premiaes  in  Charch,  near  Bector  street.  The 
coart'  was  asked  to  chai^  the  jury  *'  that  in  estimating  the  dam- 
ages to  the  leasehold  interest  in  this  plaintiff,  cansed  by  the  in- 
terference  by  the  defendants  with  the  light,  air  and  aooees  ap- 
pnrtenant  to  the  premisoa,  the  }arj  may  take  into  consideration 
any  benefits  pecaliar  to  his  hoase  which  have  arisen  by  the  oon- 
stmction  of  the  road,  as  shown  by  the  evidence."  The  oonrt  re- 
fused to  char^  as  requested,  and  said :  "  On  the  contrary,  the 
JU17  have  no  right  to  take  any  such  fact  into  consideration."  There 
was  an  exception  to  that  refusal,  and  npon  appeal  this  court,  in 
the  second  division,  held  tliat  Bach  refusal  was  erroneous,  and,  there- 
fore, the  judgment  was  reversed,  and  a  new  trial  granted.  The  so- 
called  "  Rapid  Transit  Acts,"  under  which  the  defendants  were 
organized,  provided  that  the  commissioners  of  appraisal  should 
not,  in  determining  the  amount  of  compensation,  make  any  allow- 
ance or  deduction  on  accoant  of  any  real  or  snpposed  benefits 
which  the  party  in  interest  may  derive  from  the  construction  of 
the  proposed  railroad.  The  Case  of  Kewman  decides  that  this 
provision  does  not  mean  that,  in  examining  thequestion  whether 
injury  has  resulted  to  the  abutting  owner's  remaining  land  by 
reason  of  the  taking  of  a  portion  of  the  easements  spoken  of,  the 
cotirt  cannot  regard  the  fact  that,  so  far  from  injury,  the  land  re- 
maining has  been  specially  enhanced  in  value  by  reason  of  the 
taking.  On  the  contrary,  it  decides  that  such  fact  of  special  en- 
hancement in  value  is  material,  and  may  and  mnst  be  considered 
upon  the  queation  of  damage.  It  is  not  ofiEsetting  injury  against 
benefits.  It  is  discovering  whether  in  reality  there  has  been  an; 
injury  to  the  remaining  land.  To  prove  that  the  land  has  been 
specially  benefited  may  be  proof  that  it  has  not  been  diminished 
in  valne.  If  it  would  have  increased  still  more  in  value  bnt  for 
this  taking  by  tho  road,  that  difference  it  must  pay,  because  to  that 
extent  there  wonld  be  damage.  The  Newman  Case  is  aathority 
for  tho  proposition  that  tlie  easements  are  only  of  nominal  valne, 
in  and  of  themselves,  and  that  the  result  of  taking  them  must  be 
looked  for  in  the  effect  npon  the  adjoining  land.  If,  instead  oi 
loss  or  injury,  that  land  has  been  specially  benefited  by  the  taking 
by  the  railroad  company,  then  no  damage  has  been  sustained  by 
the  land-owner.     Although  adding  nothing  to  the  weight  of  the 
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anthority  of  the  Nevman  Case,  t  maat  any  tbat,  as  far  as  it  goes, 
the  decisioa  receivee  my  anqualified  approvxl. 

The  remarks  of  the  learned  jadgc  ia  the  latter  part  of  the  opin- 
ion as  to  genN^l  beoofita  from  the  growth  of  the  city,  etc.,  were 
no  part  of  the  decision  itself,  and  were  merely  suggestions  as  to 
matters  not  really  involved  in  tbo  case.  They  raise  the  qnestion 
as  to  how  far  general  benefits  to  the  land  may  be  r^arded,  and 
also  whether,  assuming  them  to  exist,  they  must  have  been  caused 
by  the  railroad  company,  in  order  to  be  noticed.  I  shall  idd  a 
word  or  two  later  on  npon  that  subject.  At  any  rate  the  case 
decides  that  it  is  a  defense  to  the  action  to  recover  damages  if  it 
be  proved  that  in  fact  the  owner':;  remaining  land  has  been  spe- 
mlly  benefited  by  the  taking.  In  these  cases  there  is  no  claim 
that  plaintifia  have  received  benefits  from  the  taking  which 
were  special  and  peculiar  to  their  lots  and  not  shared  in  by  the 
owners  of  lots  generally  in  the  avenne.  I  confess  I  have  been 
and  am  wholly  unable  to  see  the  least  materiality  in  the  dis- 
tinction between  what  are  termed  "fLpecial"  and  "general" 
benefits  to  the  property  left,  or  whether  snch  benefits  have 
been  caused  by  the  defendants.  Strictly  speaking,  it  is  not 
a  question  of  benefits  at  all,  except  that  proof  of  benefits  may 
be  one  way  of  showing  there  has  been  no  injury.  The  value 
of  the  easements  taken,  wo  have  seen,  was  merely  nominal ;  and 
the  sole  question  which  remains  is,  therefore,  has  the  owner 
Buffered  any  damage  or  injury  whatever  which  has  been 
caused  by  this  taking  1  for,  if  there  has  been  no  damage,  there 
can  be  no  recoveiy.  To  ascertain  the  fact  whether  there  has  been 
damage,  an  excursion  into  the  realms  of  possibilities  as  to  what 
might  have  happened,  but  did  not,  is  not  permitted.  The  inquiry 
whether  the  land  would  have  been  injured  if  certain  circnmstances 
had  not  occurred,  which  not  only  prevented  snch  injury,  but 
enhanced  its  value,  is  wholly  immaterial.  The  question  ia, 
what,  in  fact,  has  been  the  actual  result  npon  the  land  remain- 
ing 1  Has  its  actual  uiarket  value  been  decreased  by  the 
taking,  or  has  the  taking  prevented  an  enhancement  in  value 
greater  than  has  actually  occurred ;  and,  if  so,  to  what  extent? 
The  amount  of  such  decrease  in  the  value  of  the  remaining 
kuid,  or  the  amount  of  the  difference  between  its  actual 
market  value  and  what  it  would  have  been  worth  if  the  railroad 
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bad  not  taken  the  other  property,  ie  the  arnotiitt  of  the  damage 
which  the  defendants  shoald  pay.  If,  on  the  contrary,  there  has 
been  neither  decrease  in  valne  csased  by  the  railroad,  nor  any  pre- 
vention of  an  increase  from  the  same  canse,  how  can  it  be  truly 
said  that  the  lot-owner  hae  been  injnred  to  the  extent  of  a  farth- 
ing} The  absenceof  injury  may  have  been  the  result  of  the  gen- 
eral growth  of  the  city,  by  reason  of  which  the  particular  property 
has  grown  in  value  with  the  rest  of  the  city.  It  is  the  fact,  not 
the  eaose,  which  is  material.  Wliere  it  appears  that  the  property 
left  has  actually  advanced  in  value,  unless  it  can  be  shown  that, 
but  for  the  act  of  defendants  in  taking  t^eee  easements,  it  would 
have  grown  still  mora  in  value,  the  fact  ia  plain  tliat  it  has  not 
been  damaged. 

It  is  said  the  lot-owner  ia  himself  entitled  to  the  benefits  ac- 
cruing to  him  from  the  general  rise  of  property,  caused  by  a 
general  growth  of  the  city  in  that  vicinity ;  and  that  the 
causes  of  such  growth  are  too  indefinite  and  uncertain  and 
problematical  to  permit  the.  railroad  to  take  advantage  of 
it  upon  the  question  of  dam^es.  Of  course,  if  the  lot-owner 
ie  entitled  to  the  benefits  arising  from  these  sources  I  propose 
to  take  no  course  which  shall  rob  him  of  them.  None  other 
ought  to,  or  in  fact  can,  have  them.  It  is  not  a  question  of 
permittingthelot-owner  to  have  these  benefits,  nowishedespoiled 
of  them  wiien,  upon  an  inquiry  whether  he  has  sustained  damage 
from  the  conduct  of  the  defendants,  it  clearly  appears  that  he  has 
not?  If  it  appear  that  he  would  have  sustained  dam^o  but  for 
the  fact  that  tlie  general  growth  of  the  city  in  tiiat  direction  pre- 
vented it,  and  caused  an  increase  in  value,  what  materiality  lies  in 
the  fact  that  this  growth  was  not  caused  by  the  railroad!  As  I  have 
already  remarked,  the  fact  that  thero  has  been  no  damage  is  the 
material  fact,  and  not  the  reasons  which  in  truth  prevented  the 
injury  from  occurring.  If  it  did  not  occur,  then  clearly  the  lot- 
owner  has  BiifEered  nothing.  He  receives  all  the  benefits  attach- 
ing to  the  general  growth  of  the  city  which  causes  tlie  enhance- 
ment in  value  of'his  own  lots ;  but  he  is  not  permitted  to  recover 
from  defendants  alleged  damages,  which  in  fact  he  has  never  sus- 
tained. 

In  the  other  view,  what  is  to  be  the  rule  or  measure  of  damages 
which  is  to  prevail  ?     Is  the  owner  to  be  permitted  to  rocover  as 
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damageB  the  atnonnt  which  it  is  gDeaaed  at  or  surmised  be  would 
have  tsuBtained  \>j  the  depreciation  in  value  of  his  land  if  it  had 
not  been  for  the  fact  that  it  had  in  truth  increased  in  ralne  ? 
What  semblance  of  justice  would  there  be  in  such  a  rule  ?  The 
only  possible  injury  which  tlie  defendants  could  cause  him  by 
their  action  lies  in  the  injury  they  might  do  bis  remaining  land. 
An  investigation  of  that  question  reveals  tlie  fact  that  this  land 
has  actually  increased  in  ralne  since  the  taking  spoken  of,  and  the 
fact  is  not  claimed  or  proved  that  it  would  have  increased  as  much 
but  for  encb  taking,  and  yet,  bv  a  conrso  of  what  may  be  called 
"  abstract  reasoning,"  the  defendants  are  to  be  compelled  to  pay 
sQch  a  plaintiff  an  amount  of  money  as  representing  damages  be 
never  suffered.  Any  reasoning,  abstract  or  otherwise,  which  per- 
mits such  a  result,  is  lame  somewhere.  Tbe  defendants  are  not, 
however,  compelled  to  base  their  claims  of  exemption  upon  quite 
so  broad  a  foundation.  They  aay  it  appears  by  the  uncontra* 
dieted  evidence  that  the  railroad  largely  caused  the  increase  in 
value  of  all  the  lands  on  Second  avenue,  including  the  plaintiffs' 
lota;  and,  as  I  have  said,  the  evidence  bears  out  such  claim.  If 
this  be  the  fact,  how  can  it  be  said  that  the  plaintiffs  have  suffered 
damagel  There  is  no  shadow  of  evidence  that,  if  the  defendants 
had  not  taken  this  property  and  built  tlieir  railroad,  t1ie  property 
of  the  plaintiffs  would  liavebeen  as  valuable,  or  any  thing  like  as 
valuable,  as  it  is.  The  plaintiffs  have  in  truth  been  specially 
beneiited  by  this  railroad,  although  quite  a  number  of  others  have 
also  participated  therein.  This  special  cause  is  the  railroad,  and  a 
special  benefit  may  result  to  many  from  such  special  cause.  The 
fact  that  other  property  in  the  vicinity  and  in  the  side  streets  has 
been  more  than  proportionately  increased  in  value  by  reason  of 
the  existence  of  tbe  defendants'  road  is  not  of  the  slightest  im- 
portance upon  the  question  of  whether  the  plaintiffs  have  been 
injured  by  defendants'  conduct.  The  probability  is  very  high 
that  tbe  property  in  the  side  streets  would  have  been  immeasnra- 
bly  below  what  it  now  is  in  value  but  for  the  operation  of  these 
elevated  roads.  The  same  high  degree  of  probability  exists  in 
regard  to  the  property  on  Second  avenue,  as  is  gathered  from  the 
evidence  of  witnesses  in  these  cases.  It  is,  however,  abundantly 
clear  from  the  evidence  actually  given  that  the  property  of  plain- 
tiffs has  not  suffered  injury  or  damage  by  the  wrongful  acts  of 
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the  defeadsDte ;  and  where  the  plaintiffs  hare  ia  fact  eostained 
no  loss  it  ia  no  }isrdship  which  prevents  tlieir  recovering  any 
thing  from  defendants.  The  pl^ntiffs,  upon  a  new  trial,  and 
under  this  view  of  the  role  of  damages,  may,  perhaps,  be  able  to 
show  they  have  nevertheless  suffered  damages  from  tho  illegal  ac- 
tion of  the  defendants.  It  is  only  necessary  for  us  in  this  case 
to  decide  that,  if  the  property  of  the  plaintiffs  has  increased 
in  value  since  the  taking  of  these  easements,  or  a  portion  of  them, 
and  if  such  increase  is  largely  due  to  tho  building  and  operation 
of  the  defendants^  road,  and  if  such  increase  would  not  have 
been  greater  l)ut  for  the  action  of  defendants,  then  the  plaintiffs 
have  suffered  no  damage.  Whether  the  increase  is  common  to 
every  other  owner  in  the  avenue,  and  is  greater  in  proportion 
with  some  owners  of  property  in  the  side  streets  than  with  the 
plaintiff,  are  matters  of  no  importance.  The  plaintiffs  are  not 
damaged  because  their  neighbors  are  benefited  to  an  oven  greater 
extent  than  they  are  by  the  defendants'  road. 

It  ia  not  necessary  to  refer  to  the  adjudications  in  other  states 
upon  this  snbject.  This  is  a  matter  upon  which  we  mnst  be  con- 
trolled by  our  own  views  of  the  meaning  of  our  own  lawa,  and 
of  what  is  consistent  with  a  proper  constniction  of  them.  It  is, 
too,  a  work  of  supererogation  to  cite  and  comment  upon,  sep- 
arately, the  various  cases  decided  in  this  and  other  courts  of  oar 
own  state  during  the  last  forty  years  upon  the  subject  of  dam- 
ages in  condemnation  proceedings.  We  are  quite  familiar  with 
them  and  their  conclusions,  and  we  think  we  do  not  depart  from 
tihe  general  trend  thereof  in  laying  down  our  own  views  in  these 
cases  now  before  us.  The  Kewmao  Case,  supra,  stands  as  an> 
thority  for  the  principle  upon  which  we  must  proceed  in  our 
examination  of  the  question  of  the  value  of  these  easements. 

Upon  the  further  question  as  to  the  consideration  to  be  given 
the  fact  of  "general  benefits"  (so  called)  which  have  been  caused 
by  the  railroad  company,  we  are  confident  that  the  rale  herein 
laid  down  is  calcnlated  to  do  full  justice  to  both  sides,  and  is 
in  entire  harmony  witli  the  language  and  meaning  of  the  statute 
providing  for  the  taking  of  property  under  the  rapid  transit  acts. 
The  rule  permits  a  recovery  by  the  abutting  owners  of  the  full 
amount  of  the  actual  damage  sustained  by  them,  while  at  the  same 
time  it  will  not  permit  such  owners  to  recover,  by  some  theoretic 
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cal  or  abstract  mode  of  reasoning,  all^;ed  daiiii^;ea,  wfaidi  Id  plain 
trnth  they  have  never  eufiered. 

The  case  of  Francis  v.  Scboellkopf,  53  N.  T.  152,  haa  no 
bearing  on  the  question  whatever.  The  language  of  the  head- 
note  is  a  contrad lotion  in  terms.  The  rental  valne  of  a  house 
cannot  at  the  same  time  be  injured  and  enhanced.  The  offer  of 
proof  was  in  r^ard  to  dwellings  in  the  ricinitj,  and  proof  that 
their  rental  valne  was  increased  was  no  answer  to  the  proof  that 
in  the  plaintifTs  case  the  effect  of  the  nnieance  was  to  decrease 
the  rental  valne  of  his  own  property.  It  is  of  coarse,  plain  that 
the  modifying  words  of  the  opinion  were  inadvertently  dropped 
from  the  head-note,  a  slip  which  will  soiuetimes  happen  in  spite 
of  all  the  vigilance  that  can  be  exercised. 

'After  a  careful  consideration  of  the  subject,  we  think  it  ap- 
pears that  errors  occurred  npon  the  trial  of  these  actions  which  de- 
mand the  reversal  of  tlie  respective  judgments,  and  they  are, 
therefore,  reversed,  and  a  new  trial  granted  in  each  of  the  above- 
entitled  actions,  costs  to  abide  the  event.  All  concur,  except 
Gray,  J.,  not  voting.* 

EUINBNT  DOMAIN— ELET&TBD  RAILB0AD8  IN  STREETS  — RE- 
CENT DBCT8ION8. 
1.  TtM  pvioctoAj  oii>  wi|tlalif<l  and  distiiiffiiiilMd — tlimigt  by  ^i^^***- 
{■talng  tte  natond  Ibotmh*  In  valoa.—  In  ihe  prindpal  tmao  it  Is  held  that 
wti«re  tb«  eooatnutim  of  an  eleviMd  niIro«d  in  >  Btnet  has  bad  th«  effect  of 
incisMing  the  valaee  of  land  in  a  partloular  locality,  *a  that  land  abutting  on 
the  itreet  is  worth  mora  than  it  woald  have  been  if  the  road  had  not  been 
built,  then  the  property  ia  not  damaged  and  it  makM  no  differanoe  that  the 
road  haa  oaoaed  a  BtUl  gieater  adranoe  In  piopertj  upon  tide  and  parallel 
•tnete.  In  other  woida  the  owner  haa  no  legal  ground  of  oompljUnt  becauae 
the  eompany  haa  not  benefited  hia  property  in  the  same  ptoportion  aa  it  has 
some  other  property  In  the  neighborhood.  In  aabeequeot  declalnna  the  conrt 
hM  explained  that  it  did  not  intend  by  the  principal  caae  to  change  the  rales  of 
daoiagM  or  to  lay  down  new  onee.  If  the  adTanee  In  the  abutting  property 
baa  been  due  to  other  eanaee  and  not  to  the  nllioad,  and  if  the  advaooe  has 
not  been  a*  mnoh  aa  It  woold  have  been  withool  the  railroad,  then  it  ia  mani- 
feet  that  the  railroad  ha«  bad  an  Injarioaa  eflbct  upon  the  property  and  the 
owner  has  Hastained  legal  damage.  This  ha«  been  eo  held  Id  Becker  t.  Met. 
rapollUn  El.  R.  Co.,  131  N.  T.  509;  80  N.  E.  Rep'r,  499;  Storak  v.  Metropoll< 
tan  El.  R.  Co.,  181  N.T.  S14;  SON.  E.  Rep'r,  497.  In  the  fonnercaee  the  court 
■aye :  "  We  intend  to  fally  adhera  to  the  mle  of  damages  ae  laid  down  In  the 
Bohm  Caae.    The  owner's  land  moiit  have  reeelved  aomeinjaryieauaed  by  the 
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taking  of  tlM  euameiiU  and  the  «reetion  ud  opetaUon  of  the  nwd.  In  ordor 
to  permit  >  judgment  in  fs*or  of  the  plkintiff.  If  the  Und  has  boon  d«pie- 
datad  In  value  from  what  it  originally  wu  before  the  taking,  that  fact  1b  eri- 
deneo  of  damage.  If  il  haa  not  increased  In  valne  to  the  same  extent  that  It 
woald  have  done  hut  for  the  ereotloa  and  operation  of  the  road,  that  li  a  fact 
which  ahows  damage.  The  mere  fact  that  tbe  appredacion  of  the  land  on  the 
avenue  haa  not  been  aa  great  in  proportion  aa  in  the  side  atreeta  ta  not  anffi* 
dent  to  K\io\r  any  damage  to  the  land  on  the  avenue,  for  the  increaaa  in  valne 
In  both  localities  may  have  been  produced  by  the  road;  and  la  that  event,  aa 
we  have  aaJd,  the  failnce  ot  defendant  to  enhance  tbe  phdntiffs  land  In  value 
aa  much  as  land  on  the  side  streets  does  not  show  aoj  damage  to  the  plaintiS'a 
land.  What  we  now  say  Is  that  evideDce  that  the  value  ot  land  on  the  aveniM 
has  not  increased  in  the  same  proportion  as  land  on  the  aide  atreeta  is  admia* 
■ibie,  and  may  be  conddered  In  ooanection  with  the  other  evidence  in  the  case 
npon  the  question  of  fact  whether  the  land  of  the  owner  has  tncreaaed  lu  value 
to  the  same  extent  that  it  wonid  have  done  but  for  the  pieaance  of  the  road. 
And  we  Intend  that  the  defendant  ahall  have  the  fall  application  of  the  role 
that  what  has  been  termed  'general'  as  well  as  speolBl  benefits  to  the  prop> 
ertj  shall  be  taken  into  cooaideiation  In  deddlng  tbe  fact  whether  or  not 
the  owner  haa  been  injured  bj  the  road." 

In  the  Storck  Caae  the  court  farther  sajs :  "  In  the  Bohm  Case,  for  tbe  first 
time.  It  seemed  neoeoMry  for  this  conn  to  lay  down  a  rale  aa  to  damage*  In 
cases  of  the  taking  of  the  eaeements  of  abutting  property-owners,  in  connec- 
tion with  or  as  influenoed  by  evidence  of  benefits  to  the  abntting  property, 
cauaed  by  the  introduction  of  this  new  Und  of  rulioad  oommunicatlon.  So  it 
was  held  that  if  the  evidence  nhowed  no  injury,  but  only  benefits,  to  the  abut- 
ting owners,  in  actnal  increase  of  fee  and  rental  values  of  their  property,  then 
it  wonld  not  be  permiaslble  to  conjecture  as  to  results,  nor  Just  to  uphold  a 
claim  of  damage  resting  in  pnre  theory,  and  not  npon  facta  in  the  caae.  The 
eaeements  for  an  illegal  taking  of  which  tbe  abntting  owner  can  claim  com* 
pensatioD  have  not,  as  it  was  said  by  Jadge  Peckham,  'any  value  in  and  of 
tbemselvee,  separated  from  tbe  adjoining  land,  bat  their  valae  is  to  be  meas- 
ured by  ^te  Injary  which  such  taking  intlicta  upon  the  land  which  la  left,  and 
to  which  they  were  appartenant.'  Hence,  as  the  damage  is  oontequeotiai  in 
ita  nature,  it  in  deemed  to  follow  that  If  the  abutting  property  has  been  bene> 
filed,  though  deprived  of  easements  In  and  over  the  street,  and  the  owner  la 
unable  to  BUBlaia  hli  allegatloas  of  damage  by  any  proof,  for  the  court  to  allow 
his  demand  wonld  be  contrary  to  legal  prindples,  and  nnj  uat.  So  far  the  de- 
ddon  of  the  Bohm  Case  goes,  generally  speaking,  and  it  rests  npon  its  par- 
Uonlar  facts.  It  was  not  intended,  in  that  decidou,  to  disturb  any  settled  rule 
of  law  in  damage  cases,  but  to  define  and  prescribe  the  application  of  the  rale 
(n  the  presence  of  each  a  new  state  of  facts  as  theae  oases  are  exhibiting.  The 
valne  of  the  eaaementa  takon  most  be  measured,  not  abstractly,  and  in  the- 
oretlcal  ways,  but  practically,  and  by  the  effect  which  the  appropriation  of  the 
sasementa  has  upon  ttte  property  to  which  they  were  appurtenant,     •    •    • 

"  The  argument  of  the  appellants'  counsel  advanoes  the  propodtlon  that,  as 
there  waa,  in  fact,  an  ioereaseor  appreciation  in  tbe  valae  of  pldatlPe  prop- 
nty  dnos  the  defendants  came  Into  the  avenue  with  their  railroad,  the  pldn- 
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tiff  haa  not  bMD  daa»g«d.  and  that  the  fact  that  th«  property  Id  As  side 
■ireeta,  or  In  panllsl  aTmvaa,  haa  bMo  moM  bsneflted,  furnlshea  no  e*ldone6 
of  iajorj.  The  daelaloo  la  the  BohmCaaedoanoot  JOfltlf^tbe  arftunentto  the 
extent  probaUjr  intaoded  here.  The  rBTenal  at  the  Jodfineat  In  the  Bohm  Case 
prooseded  dIaUnetlj  npon  the  utter  abaeaoeef  any  faeta  from  which  an  Infennee 
of  damage  to  the  plaln^ff  waale^Ilmatalir  permlnlble.  Itwaa  not  elalmedor 
pniTad  to  that  oaa«  that  the  land  wmid  hare  tocreaoed  aa  maeh  hot  for  the 
ooDBtructloa  and  operndon  o(  the  detendaats'  railroad,  and  U  ma  held  that,  if 
thedutermiiiatloDooaldrailjbeTaaolied  andsaatalned  by  '  abdtnet  re«aonlBg' 
aa  to  what  waa  the  value  of  theae  easement*  of  themnlTes,  and  aa  separated 
from  the  abatting  property  to  which  appartenant,  then  the  plalntlfl  should 
fail  Id  hin  demand  for  eompensatlnn  Id  damaK«B.  Id  the  present  cane,  hoiT- 
oT»r,  u  I  hitve  aaid.  tliere  were  faett  iu  evldenoe  fram  which  the  trial  court, 
finding  that  the  appredatlon  in  Talue  of  the  pIslatlS'H  property  had  not  kept 
pace  with  that  of  hia  oelghbora,  might  eonalude  that  tt  had  been  pMTented  by 
cansna  aolelf  attribotable  to  the  acta  of  defendants.  In  the  natare  of  theif 
acta  and  In  the  oharacter  and  degree  of  the  eSbcM  prodaeed.  aa  well  aa  in  the 
relatlTB  ooarae  of  propertj  ralaea,  there  waa  a  aafflclent  foandation  for  the 
dedaioa  of  the  laaroed  trial  judge.  In  oonoeetlon  with  the  other  facta  In  this 
eaae,  eTldance  of  an  inaufflclent  inoreaae  In  valne  of  propertj,  might  aa  prop- 
erly be  oonaidered  In  determining  the  qneation  of  damage  aa  thongh  the  otI- 
danee  ahowed  a  depreolatinn  In  Talae.  The  property  which  la  taken  is  not 
oorporsal,  bat  eonaUta  in  certain  rights  or  easemanta  whtoh  the  law  oonoedea 
to  the  owner  whose  propertj  abuts  upon  and  enda  at  the  Una  of  the  atreet.  In 
and  oTer  the  street.  Wlien  bj  aaoh  an  oecapalion  of  the  street  noder  govern- 
Mental  aauetlon  there  lesoltaan  impalnnentof  thoeeiighta,  theqaeation,  upon 
a  claim  for  oompenaalion  la  damagea  for  the  trespaaa,  goes  dlreetljr  to  the 
facts  ottheease.  If  there  la  proof  that  beneflls  have  resnlted  InageDeral 
appreciation  of  propertj  valaea  in  the  locality.  It  la  quite  oonpeWnt  (or  the 
OomplaiBant  to  show  In  evidence  that  these  benefits  Iiave  not  been  lavailable, 
and  that  In  his  partieatar  case  thej  were  Inanffioient,  aa  compared  with  other 
propertj  almllarlj  situated,  or  in  the  oelghlxirhood:  and  that  the  InanlBclencj 
la  dne  to  the  mode,  manner  or  extent  of  the  def«idants'  oecnpatloo  of  the 
street.  He  ia  eoHtled  to  prove  that  his  propertj  haa  not  equal) j  or  propor- 
tiooablj  slured  in  the  general  rise  in  values  in  ths  loaalltj;  and  that  fact,  with 
tha  other  faeta  In  evidence  tending  to  prove  damage,  laaj  propertj  be  consid- 
ered In  determining  whetlier  he  hai  bem  adeqnatelj  eompenaated  for  the 
deprivation  of  hIa  eaaements.  In  each  case  the  qneMlon  Is,  what  damage  haa 
aetnallj  been  anatalned  In  the  deprivation  to  the  abutting  owner  of  these 
easemsntal  and  aome  facta  must  be  given  in  evldenoe  to  anpport  a  finding  of 
actual  damage  or  none  can  be  Inferred.  I  have  said  more  than  this  appeal 
necessitated,  but  I  have  done  so  bei^ase  of  tha  Importanoe  of  questions  which 
maj  freqnentlj  arise  In  thia  claaa  of  eases." 

3.  Damages  to  enUn  lot  extandliv  from  strmt  to  street.—  In  1888  plaintiff 
bought  certain  land,  extending  from  one  street  to  another,  which  was  occupied 
bj  a  four^torj  br\dk  bnllding  having  a  single  reof,  no  transverse  partition, 
and  onlj  one  flight  of  statr*  t>etween  the  first  and  seeond  stoHea.  During 
seventj-els  jear*  prior  to  18SS  said  laad  consisted  of  two  lots,  one  fronting  on 
Mch  street,  and  had  sepanM  ownerat  b«t  sIms  (hu  year  U  has  baea  oirnad, 
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VMd,  deaoribed  and  oonvsjad  u  a  alngle  lot  fronting  «d  both  atretci.  .a  aa 
acdoD  to  Tsoover  damageB  tor  Injuries  eaoBMl  br  ths  oee  and  occopatiOB  bf  a 
lailroAd  ot  ona  of  the  Btraats  on  which  the  land  abnttad,  it  was  daaoibad  ■• 
one  lot,  ownad  by  plaintiff,  and  daougea  wore  dumod  for  iqj  niias  dons  lo  it 
■a  an  enUiaty.  Held,  that  a  jndgmant  tor  plalntiif  wonld  i>ot  be  diBtaifaad  oa 
tiie  groand  that  the  land  eonalated  of  two  lots,  and  that  damagaa  wen  improp- 
erlj'  reoorered  for  injarloB  to  both.  BteTeu  t.  New  York.  EL  E.  Co.,  W  N. 
T.  9Si  28N,  K  Rep'r,  667. 

3.  Baaafit«._  The  beneflte  to  the  abattlng  piopartr  bj  the  railroad  iboold 
tie  oonaldarod  in  eBtlmating  tha  damagsB,  and  it  la  revei^ble  enot  te  neloda 
•Tldance  of  anoh  baneata,  Odall  t.  New  Tork  El.  B.  Co.,  180  N.  T.  «W;  St 
N.  B.  Rep'r,  MB.  See.  alao,  Bedter  v.  HetiopoUtan  Bl.  R.  Co.,  181  N.  T.  50>: 
SO  N.  E.  Bap-r,  499;  Stoiek  v.  HetropoUtan  El.  B.  Co..  181  N.  T.  S14;  39  ^'. 
£.  Rep'r,  497. 

4-  Bvldanoe  and  alaoiania  of  davaga. —  Damagaa  may  be  awaided  tar  dim- 
inution in  the  rental  value  of  the  property  due  to  defondant'i  olMtnetioD  of 
the  meet  while  it  waa  ooaetructing  ite  road.  Willianu  t.  Brooklyn  El  R.  Co.. 
IX  N.  Y.  96;  26  N.  E.  Rep'r,  1048. 

Where  the  teitlmony  sbowad  that  the  railway  haa  oimtniBhad  by  the  anooil 
awarded  the  rents  which  wonld  tutTo  been  realiaed  lor  the  ordinary  uia  of  ib« 
property,  raqneata  to  And  that  tha  hooae  waa  naed  aa  a  hooaa  ot  prostitalioD, 
Mtd  that  for  BBch  pnrpoMS  tha  rental  vala*  had  not  been  dimlDiahed,  wars 
properly  lefaead  aa  Immalerial.  Lawnooa  t.  Hatropolitan  El.  By.  Co.,  191 
N.  T.  488i  n  N.  E.  Rep'r,  7<0. 

It  !■  error  to  pem^t  a  wltnaas  to  tactlfy  aa  to  what.  In  his  opinion,  "  a  tiM 
beat  oee  to  wbioh  the  property  oonld  have  been  put  If  it  had  not  been  for  te 
•loTated  railroad  and  thia  Interferenoe."  Gray  v.  Hanhattan  By.  Co.,  US  X. 
T.  499;  38  N.  E.  Rep'r.  49ti. 

Evidence  ai  to  the  eSnct  of  the  railroad  on  other  property  in  the  Mnennel 
la  admlealble.  Doyle  t.  Manhattan  By.  Co.,  12S  N.  T.  488;  38  N.  E  Rep'r, 
495.  Where  part  of  plaintlff'a  property  ia  uaad  for  bodneM  pnrpoeei,  tri- 
dence  aa  to  the  effaot  of  the  railroad  on  the  baalneea  af  tb«  street  Is  idBitriUi 
for  tha  porpoee  of  ahowing  that  plaintlff'a  proper^  was  benefltad  hj  the  em. 
atroeUon  and  operation  of  the  road.  Id.  Upon  the  former  point  tlta  coui 
ptys:  "It  was  proper  for  the  defendants  to  show  the  general  effect  of  >1m 
ro*d  upon  abntUng  premises.  Muoh  of  tha  damage  which  tbe  plsiaUl 
claimed  was  eanaed  to  her  premises,  if  it  was  actoally  catwed  to  th<  *i- 
tent  claimed  by  her,  moat  have  bean  common  along  tha  arenae  la  llw 
vicinity  of  her  premiaes,  and  proof  of  tbe  efleeta  opon  other  premiM 
not  too  distant  from  hers  shonld  have  been  raoalvad.  The  oonrt  ■>>;■ 
nndoabtedly,  la  suoh  a  ease,  in  the  exercise  of  its  diseretloii,  Umtt  tba  nnnbv 
of  wltnesaae  to  ba  called,  and  may  oinfine  the  examination  ot  the  witMMn  >° 
the  promisee  in  the  vicinity,  giving  a  reasonable  range.  Bat  It  esBaot  prop- 
erly oonAaa  tbe  examination  to  the  partlcalar  promisee  In  question  sad  »' 
elude  all  proof  odbrad  ss  to  the  general  effects  npon  other  premises. " 

Wlien  the  court  sunaloed  defendant's  objection  to  svidenoe  of  the  panu- 
nent  Injury,  and  ruled  that  damagaa  should  be  raeovand  for  injoilM  lo  ^ 
time  ot  the  trial,  and  the  trial  proceeded  en  that  theory,  the  defendant  isiUif 
no  objection,  held,  that  dafendanl,  by  aaqaleaoing  in  this  nUi^b  «>'"^  '^ 
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rij^t  to  object  to  the  ezclunon  of  arldenos  thiU  the  tkIds  t>t  plaiatlffa  prop- 
«Ttj  h&d  incrcmaed,  or  to  the  refaBal  to  ohargs  that  dunagM  coald  be  reoovered 
only  for  pennanoDt  iQJDry,  «r  for  Injoriea  to  tho'time  the  ectioa  w»a  began. 
S«w  York  EL  B.  Co.  V.  Fifth  Hkt.  Buk,  18S  V.  8.  43SI;  ]0  Bap.  Ct.  Bep'r, 
4S2. 

5.  Opinion  erldoioe.— Id  Roberta  T.  New  York  El.  R.  Co.,  ISSN.  T.  455;  28 
N.  E.  Rep'r.  486,  it  is  held  In  an  elaborate  opinion,  thut  It  la  locoinpetent  for 
a  witneM  to  ataie  the  amount  or  eitent  to  which  abattlng  property  la  damaged 
bjaaslBTatcd  railroad  in  the  street  in  front  of  it.  The  qaeaiion  aaked  and 
permitted  to  be  answered  wa«  :  "To  what  extant,  in  your  judgment,  la  the 
Talae  oF  tliat  propertj  damaged,  if  at  all,  bj  the  preaence  of  the  structure  and 
the  ruDDlng  of  the  tralnaT  "  For  error  in  permitting  this  question  to  he  ao- 
■weied,  the  judgment  in  the  ease  was  KTeraed.  Qraj,  J.,  and  Roger,  C.  J., 
disMDted.  The  court  oajs :  "  A  auffident  number  ot  caaea  haa  been 
cited  on  both  aides,  I  think,  to  place  falrlj  before,  ua  tha  different 
reaaons  for  the  different  views  which  would  exclude  or  peroiit  evidence 
of  this  nature  to  be  laid  before  a  jury.  There  can  be  no  doubt,  aa  I 
have  already  obaerred,  that  the  great  weight  of  aathoritj  both  in  the 
supreme  court  and  in  thia  court  la  againat  the  Introduction  of  this  evi- 
dence. And.  Indeed,  there  ii  no  r«aaon  why  it  ahonld  be  introduced. 
Expert  evidence  of  the  aetnal  value  ot  real  eetato  la  proper  and  In  man;  cssea 
eaaential.  The  preoent  value  of  the  property  of  tlis  pWntiff  can  be  proved  I>y 
expert  evidence,  both  the  value  of  the  fee  and  the  rental  value.  Both  elaaaea 
ot  valoe  oonld  also  be  proved  by  expert  evidence,  as  of  a  time  immediately 
prior  to  the  building  of  this  road.  They  are  opinions  baasd  on  facta  wbtdt 
now  eilst  or  which  once  existed,  and  If  the  expert  have  knowledge  of  tliem, 
he  eboold  t>e  permitted  to  atate  it.  Aa  to  what  the  value  wonid  have  been 
onder  circumatancsa  which  never  exiated,  he  knows  and  can  know  nothing, 
hut  must  form  an  opinion  wholly  speculative  In  Ita  nature,  which  opiaion  must 
be  baaed  upon  data  perfectly  eoay  for  him  U>  state,  and  from  which  when  once 
■tated,  an  ordinarily  Intelligeot  Jnry  can  draw  aa  joat  and  fair  an  inference  ot 
ft  poaaible,  yet  conjectural,  value  as  could  the  expert.  And  that  very  Infereooe 
mnat  in  aome  way  be  drawo  by  the  jary,  for  It  is  the  question  it  ia  called  upon 
to  dedde.  The  opinion  of  the  expert,  if  of  the  leaat  value,  would  have  to  be 
baaed  npon  an  Intelligent  consideratioii  and  knowledge  of  the  value  of  other 
property  aa  nearly  aa  may  be  similarly  situated,  in  about  the  same  quarter  of 
the  town  and  nnder  nearly  the  same  cIrcamiitanceB.  but  without  the  preaenca 
et  a  railroad  of  the  nature  ot  the  defendant'a  in  front  of  the  property.  All 
this  information  he  could  easily  impart  to  the  jury." 

The  Boberta  Case  haa  l>eeD  followed  and  approved  In  several  sobaeqaent 
dedsiona.  Doyle  v.  Uanhattaa  Ry.  Co.,  138  N.  T  488;  38  N.  E.  Rep'r,  495; 
Qray  v.  Manhattan  Hy.  Co..  138  N.  T.  499;  38N.  E.  Rep'r,  498  i  Eernochanv. 
New  York  El.  R.  Co.,  128  N.  Y.  559  ;  39  N.  E.  Rep'r,  245.  In  all  these  csmb, 
including  the  Roberts  Case,  it  is  held  that  the  opinions  of  witaesaea  aa  to  what 
the  value  or  rental  of  tlie  property  would  have  t>eea.  II  the  road  had  not  been 
coostmeted.  are  Inadmiaaible  aa  involving  matter  of  pure  apaculatioD. 

S.  Qnestlon  of  intarferenoe  with  rights  of  ahntUng  ownera  not  for  jory  to 
detannloe. —  The  erection  ot  an  elevated  railroad  in  a  city  street,  withouL  ibe 
(SDsent  ot  the  abatting  owners,  and  though  the  fee  of  the  street  ia  In  the  mu. 
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nlcipkUtf ,  li,  lo  lUalt  ftnd  h  mkttar  of  U«,  uk  InUrfeietiM  with  anoh  owiMn* 
rights,  and  tho  qooatloii  of  aaoh  LDlerf«raHM  ti  notons  Xa  b«  1«ft  to  tha  jarf 
for  dMeiinlnatlOD.  WUUmnu  *.  Brooklrn  El.  B.  Co..  190  N.  T.  M  -.  W  N.  R. 
Bop'r.  104& 


GsirriTH  V.  <^ekic  ffr  al. 

(Ooon  of  Appeal!  or  Naw  Tork,  Jui.  n,  UH.) 
I.  CoRPORATione.  Liabilitt  of  srocKsouiERa  fob  failitrb  to  riLB 
CEBTinCATB.  iNORSASE  STOCK.  The  gensral  nunaCuMitiiDfr  Mt  (Laws  of 
Now  Tork,  1848),  makiiig  the  indlTidual  Etookholders  of  a  company  liable  for 
a  tatlora  of  the  compuiy  to  Bis  a  certificate  ehovlDg  that  Its  capital  etoek  has 
been  paid  np  In  fall,  is  In  derogation  of  the  common  lav,  and  moat  be  eoa- 
Mrued  Htriotly.  So,  where  It  appears  that  aaeh  oertifieate  of  the  original 
IsBue  of  stock  has  been  filed,  and  that  there  was  a  sabaeqaeot  Issae  of  io- 
ereased  etoek,  do  liability  for  want  of  a  oartiBcate  with  respect  to  snch  in- 
crease can  attach  to  a  member  of  the  oompanj  tintil  it  b  proved  that  he  la 
holder  of  a  part  of  the  Inoreased  stock. 

APPEAL  from  the  aupreme  conrt,  general  terra,  second  de- 
partment. Action  by  Silas  L.  Qriffith  against  ADdretr 
H.  Green  and  others,  executors  of  W.  B.  Ogden,  deceased. 
From  a  jadgment  for  defendants,  plaiotifi  appeals.     Affirmed. 

WaltM"  F'arrington  for  appellaat  Mornay  WUliama  for 
respondents. 

Gba.t,  J.  The  plaintiff  was  a  jadgment  creditor  of  the  Miller* 
ton  Iron  Company,  a  domestic  corporation,  organized  under  the 
general  manafacturing  act  of  1848,  and,  failing  to  obtain  satis- 
faction by  execntion  upon  his  judgment,  commenced  tliis  action 
to  enforce  against  the  defendants,  as  stockholders,  the  liability 
imposed  b;  the  atatnte  upon  snch,  for  the  failure  to  file  the 
proper  certiScate  of  payment  npon  an  increase  of  the  capital 
stock.  The  defendants  were  executors  of  "William  B,  Ogden, 
deceased,  who,  in  his  life-time,  had  been  the  holder  of  two 
bondred  and  tventy-three  and  one-half  sharefr  of  the  company's 
capital  stock.  It  is  not  disputed  that  the  original  stock,  and 
a  first  increase  of  the  capital,  were  fully  paid  np,  and  tha 
required  certificates  of  the  fact  duly  filed ;  nor  that,  npon  snb- 
seqnent  issues  of  increased  capital  stock,  snch  certificates  were 
either  defective  or  wanting.  It  also  did  appear  that  the  whole 
cauital,  as  increased,  had  as  matter  of  fact,  been  paid  in.    The  qnes^ 
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tion  is  whether  the  plaintiff  made  out  a  omb  aafficient  to  charge 
^e  defendants  with  any  statntory  liability  for  each  enbeoqnent 
defaults  to  comply  with  the  statute,  and  is  purely  teohoioaL  Look- 
ing at  the  all^ations  of  Uie  complaint,  in  the  first  pUce,  we  find  that 
it  Bets  out  the  several  promissory  notes  made  by  tbe  company,  and 
delivered  to  the  olaintiS;  their  non-payment  at  maturity;  the  re- 
covery of  judgment  thereupon,  and  the  retnrn  of  exeuntion  uu- 
satisfied ;  tbe  several  increases  of  capital  stock,  and  tbe  failare  to 
make  and  rooonl  certificatea  of  the  payment  of  the  capital  stock, 
as  prescribed  by  sections  10  and  1 1  of  tbe  act,  except  as  to 
the  first  increase  of  stock.  The  allegations  aa  to  the  testator's 
holding  of  stock  are  that  he  "  was  tlie  owner  of  some  of  the  orig\ 
inal  stock  of  said  company,  and  continued  to  sell  and  purchase 
shares  of  stock  op  to  the  time  of  his  death,  *  *  *  at  wliich 
time  he  was  the  owner  of  two  hundred  aud  twenty-three  and 
one  half  shares,"  etc.;  and  it  is  alleged  that  sach  shares  are  a  part 
of  his  estate,  and  that,  at  tbe  time  tbe  debt  was  contracted,  and  of 
the  commencementof  the  action,  the  defendants  were  stockhold- 
ers, holding  the  said  two  hundred  and  twenty-tliree  and  one-half 
shares.  It  is  nowhere  alleged  that  tbe  testator,  or  his  execntora, 
these  defendants,  held  any  of  the  issnes  of  increased  stock ;  and 
the  plaintiff  did  not  prove  upon  the  trial,  as  a  part  of  his  case,  that 
any  part  of  these  two  tmndred  and  twenty-three  and  one-half 
shares  was  of  those  later  issues,  the  legal  re^alarity  of  which  was 
affected  by  the  failure  to  comply  with  the  statute.  In  order  to 
make  oat  a  good  cause  of  action,  the  plaintiff  shoald  have  alleged 
in  his  complaint  that  tbe  shares  held  by  defendants  were,  in  whole 
or  in  part,  as  the  case  might  be,  of  the  increased  stock.  The  mere 
averment  as  to  their  holding  so  many  shares  of  the  capital  stock, 
or  of  the  trading  by  testator  in  tbe  stock,  through  sales  and  pur- 
chases, up  to  his  death,  was  not  snfficient.  It  would  not  neces- 
sarily follow  aa  a  \o^\  conclusion  tliat  any  of  the  increased  stock 
was  held  by  the  defendants,  and  the  statntory  liability  inheres 
only  by  sndi  a  holding.  But  no  objection  seems  to  have  been 
taken  to  the  sufficiency  of  the  complaint,  and  we  are  concerned 
only  with  the  snfBciency  of  the  proof  in  thecase  as  made.  Upon 
the  trial,  the  plaiutiS  made  no  attempt  at  any  proof  with  respect 
to  tbe  shares  of  stook  held,  except  through  a  atipnlation  of  the  de- 
fendants admitting  their  testator  was  a  stockholder  and  owned 
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shares  of  stock  in  the  year  the  company  was  incorporated,  "  and 
continned  to  own  shares  of  stock  in  said  company  down  to  the 
time  of  his  death,  and  that  his  estate  has  erer  since  his  deatli,  and 
now  owns,  two  hnndred  and  twenty-three  and  one-half  shares  of 
stock."  Bat  plaintiff  argues  that  this  admission,  coupled  with 
the  fact  that  the  testator  was  a  trustee  of  the  company,  and  Bigned 
various  notices  to  increase  the  capital  stock,  consiitnted  a  suificient 
foundation  for  holding  the  defendants  littble,  or  at  least  sufficient 
nntil  they  overthrew  a  resnlting  presumption  of  liability.  The 
point  of  his  argument  seems  to  be  that  there  is  a  general  liability 
upon  all  stockholders  for  the  occurrence  of  such  acts  of  omiaeion 
by  trustees  as  are  here  depended  upon,  because  the  iucrease  is  a 
corporate  act. 

There  is  nothing  in  the  ailment,  and  the  statute  never  io- 
tended  that  the  consequences  of  a  failnre  to  file  the  required  cer- 
tificate of  payment  upon  an  increase  of  the  capital  stock  should 
be  visited  upon  any  bat  those  who  held  it. 

In  the  case  of  Veeder  v.  Mndgett,  95  N.  Y.  295,  the  question 
of  the  liability  which  the  statute  imposes  for  the  failure  to  file  a 
proper  certificate  npon  an  increase  of  the  capital  stock  was  fully 
considered.  It  was  held  that  such  a  liability  attached  only  to 
those  who  held  the  increased  capital,  and  that  it  has  no  reference 
to  and  no  effect  npon  the  original  capital  and  its  holders.  Judge 
Finch,  who  delivered  the  opinion  there,  somniarized  by  saying 
that  "  it  is  the  increase  which  ie  sabjected  to  the  liabilities  of  the 
act,  and  as  a  consequence,  only  the  holders  of  that  increase  to  the 
par  value  of  that  stock  who  are  liable  for  debts.  The  innocent 
holder  of  f  nil-paid  stock,  once  discharged  by  law,  because  his 
dntj  was  done,  goes  free,  as  he  should.'*  It  is  not  possible  to  see 
why  the  deciBiou  in  that  case  should  not  control  here.  It  obvi- 
ously is  authority  for  the  proposition  that  the  burden  is  upon  him 
who  seeks  to  enforce  this  statutory  liability  to  all^^e  and  to  prove 
that  the  conditions  of  the  statute  are  exactly  met  by  the  case.  The 
principle  is  unquestionably  right,  and  it  is  one  which  underlies 
all  cases  where  a  liability  is  sought  to  be  imposed  which  is  in  dero- 
gation of  the  common  law,  and  arises  solely  by  reason  of  some 
le^stative  enactment.  The  statnte  here  most  be  read  with  some 
respect  to  the  object  in  view,  and  it  is  then  apparent  that  strict- 
ness harmonizes  with  reasonableness  of  constmction.     The  pro- 
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TisioDS  with  which  we  are  now  concerned  were  intended  as  pro- 
tection to  those  who  have  dealings  with  the  oorponitioQ.  They 
jnstify  thera  in  relying  upon  the  fact  that  the  whole  authorized 
capital  has  been  paid  in,  in  time  and  manner  as  prescribed  by  the 
fltatnte;  and,  if  that  fact  is  not  certified  to  in  the  way  there 
pointed  ont,  then  the  holders  of  stock  as  to  which  s  certificate  of 
full  payment  has  not  been  filed  are  made  severally  liable  to  the 
creditors  of  the  company.  The  reqnirements  of  the  law  as  to  the 
payment  in  of  the  company's  capital,  and  aa  to  the  filing  of  a  cer- 
tain certificate,  are  reasonable,  and  strictneee  in  compliance  is  de- 
manded in  the  interests  of  creditors  and  of  stockholders.  When- 
ever there  is  the  failure  to  comply  with  each  statutory  conditions, 
the  creditor's  attack  la  confined  to  enforcing  the  precise  conse- 
quences which  are  attached  to  the  failure.  Applying  the  princi- 
ple here,  the  consequences  of  the  omission  to  file  a  certificate  as 
to  the  payment  of  the  increase  of  capital  were  to  subject,  not  the 
holders  of  the  capital  stock  which  had  been  fully  paid  np,  and  as 
to  which  there  was  no  statutory  default,  but  the  holders  of  the 
new  issue  of  capital  stock,  to  liability  fi)r  corporate  debts.  As 
was  snggeeted  in  Yeeder  v.  Mudgett,  the  statute  does  not  operate 
to  revive  any  liability  aa  against  the  holders  of  stock  in  the 
iseue  of  which  the  demands  of  the  statute  have  been  properly  com- 
plied with;  it  only  subjects  the  increase  of  stock  to  the  same 
liabilities  as  the  original  stock  and  its  holders  were  under.  la 
oar  judgment,  therefore,  unless  the  stockholder  proceeded  against 
ia  proved  to  hold  some  of  the  increased  stock,  ho  is  not  brought 
within  the  statute.  In  this  record  it  does  not  appear  of  what 
kind  was  the  stock  held  by  the  testator,  and  which  passed  to  his 
personal  representatives ;  and  it  ia  not  a  case  for  the  indulgence 
of  presamptiona,  or  for  the  basing  of  inferences.  Under  the 
statute  there  muat  be  precise  proof  that  the  statutory  default 
affected  the  shares  held  by  the  defendants.  The  shares  left  by 
testator  were,  of  course,  part  of  the  whole  capital ;  but  not  nec> 
essarily,  nor  presumptively  even,  of  tlie'several  issQea  increafflug 
its  amouDt.  For  the  reasons  here  assigned,  the  judgment  should 
be  affirmed,  with  coats.    All  concur.* 

Stookboldan—fUtnta  nuking  tfaam  Uabl*  to  ondfton  nntU  oaplUl  paid 
In  Ud  MrUfloato  filad.— See  McDotrell  v.  8h»ebui,  uite,  p.  SIO,  and  nute. 
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(CouKoIAppealiof  MswTork.  Beoond  DItKIod.  DOO.B,  UBl.) 

1.  Corporations.  Llabujtt  of  TBOflTEsa  vok  vailurb  to  filb  akituai. 
KBFOBT.  Excuas.  CEASiNd  TO  DO  snainBae.  A  corpoMtion  cloBcd  Ita 
boaiDeeB  In  December,  1886,  but  it  did  not  appear  that  it  coald  not  resume  lU 
'buainesi.  Two  of  the  foai  troateen  applied  to  the  attoinej'-geDenl  to  bring 
•B  »atton  todiaaolve  the  corporation.  The  action  waaoomnianced  Janoarj  13, 
1687,  Mid  WM  opposed  bj  the  other  trustee*.  A  receiver  wae  appointed 
Uarch  T,  1887.  Held,  that  the  trnateee  were  not  relieved  froia  the  dnt;  im- 
poaod  OD  tbem  hj  law  to  file  the  anoiul  report  in  Januarj,  1867. 

3.  pBAtTiicB  IK  couKT  or  APPBALS.  Where  the  referee  Aada  that  a  defend' 
ant,  who  ia  soogfat  to  b«  charged  m  a  trnatee  for  fidlare  to  Sle  each  annual  re- 
poK,  waa  a  traitee  at  the  time,  and  the  general  term  doee  not  dlatnrb  such 
Boding,  it  will  not  be  disturbed  bj  the  court  of  appeals. 

APPEAL  from  Bupreme  court,  general  teirm,  firet  department 
Action  by  the  First  National  Bank  of  Jersey  City  against 
Arcbibald  Lamon  to  recover  a  penalty.  From  an  order  of  the 
general  term  reversing  a  judgment  in  favor  oC  plaintiff,  entered 
on  a  report  of  a  referee,  and  granting  a  new  trial,  plaintiff  ap- 
peals.   Beversed. 

Hamilton  TTo^u  for  appellant  TF1</.  TVtmMfwf  for  respond- 
ent. 

Baows,  J.  This  action  wu  brought  by  the  plaintiff,  a  creditor 
of  the  Atlantic  Steam  Kn^rina  Works,  a  corporation  organized 
under  the  general  mannfactnring  act,  to  enforoe  a  personal  lia- 
bility of  the  defendant  as  a  trnstee  of  snch  corporation  for  failure 
to  file  in  January,  1887,  the  annual  report  required  to  be  filed  by 
the  twelfth  section  of  the  act  referred  to.  Two  defoises  are 
made  to  the  action  :  Il^trst,  that  the  defendant  was  not  a  trnstee 
of  sud  corporation  at  the  time  of  the  default  in  filing  the  report; 
and,  aoeond,  that  the  tmstees  were  nnder  no  obligation  to  file  a 
report  in  January,  1887. 

It  appeared  upon  the  firet  delenae  that  the  defendant  was 
elected  a  trnstee  in  the  year  1880.  No  subsequent  election  was 
ever  held.  He  testified  that  after  the  expiration  of  a  year  from 
his  election  he  had  nothing  to  do  with  the  affairs  of  tho  conipany 
}ther  than  to  perform  his  dnties  as  foreman  of  the  shop,  which 
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consisted  in  laying  ont  the  work  and  hiring  men.  He  never  At- 
tended fm;  meeting  of  the  trasteoB,  and  was  not  notified  to  at- 
tend any,  and  waa  oever  constilted  by  the  officers  ^rant  any  bosi- 
nees  of  the  corporation.  It  appeared,  however,  that  in  December, 
1886,  an  application  waa  made  to  the  attorney'^neral  to  bring 
an  action  to  dissolve  the  corporation,  which  waa  opposed  by  the, 
defendant,  and  npon  the  hearing  before  that  officer  the  defendant 
made  and  read  an  affidavit,  in  which  ho  ewore  that  he  waa  a  trna- 
tee  of  the  corporation,  and  referred  to  the  officers  thereof  as 
his  uo-trnstece.  That  the  attorney-general  having  commenced  an 
action  to  dissolve  tbe  corporation,  a  motion  was  made  therein  for 
the  appointment  of  a  receiver,  which  motion  was  opposed  by  tbe 
defendant  npon  hie  affidavit,  in  which  he  reiterated  the  statement 
that  he  was  a  tmstee.  Upon  the  trial  of  this  action  the  defend- 
ant  testified  that  he  did  not  understand  when  he  signed  and 
swore  to  said  affidavits,  Hnt  he  was  making  a  statement  that  he 
was  at  that  time  a  trustee,  but  intended  to  state,  and  soppoeed 
that  he  had  stated,  that  he  was  once  a  trustee  of  the  company. 
The  weight  to  be  given  to  the  defendant's  explanation  of  t)ie 
affidavits  was  for  the  trial  court  to  determine.  He  was  not  bonnd 
to  hold  over  after  the  expiration  of  the  terra  for  which  he  was 
eleeted,  and  he  was  not  bonnd  to  act  after  that  time,  bnt  he  m'glit 
with  the  consent  of  the  stockholders  do  so.  His  affidavits  were 
to  the  effect  that  he  liad  held  over;  and  the  referee's  conclasion 
having  been  adverse  to  the  defendant,  and  the  general  term  not 
having  reversed  that  finding,  we  cannot  say  that  there  is  no  evi- 
dence to  sostain  it.  We  maat,  therefore,  accept  as  established  the 
fact  that  the  defendant  was  a  trustee  at  the  time  default  is  alleged 
in  the  filing  of  the  report. 

The  general  term  Bostained  the  second  defense.  The  facts  npon 
which  that  defense  rests  are  undiepnted,  and  are  as  follows :  The 
corporation  ceased  work  in  its  shops  between  the  10th  and  15th 
of  December,  1686.  The  cause  of  the  suspension  is  not  stated. 
The  buildings  were  locked,  and  tbe  men  in  its  employ  were  dia- 
ohai^i;od,  and  after  that  time  no  work  of  any  kind  was  done.  On 
December  39  application  was  made  to  the  attorney-general  by 
two  of  the  four  trustees  to  bring  an  action  to  dissolve  the  cor- 
pomtioD.  The  hearing  was  adjourned  to  January  9,  1887,  and  on 
Juinary  15  an  aotion  was  commenced.     Neither  the  gronnde  of 
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the  appficatum  to  the  attomey-geDenil  Dor  the  groandB  of  the.a(^- 
tiOD  commeDced  by  him  appear.  On  Janoarj  18  aa  order  wag 
granted,  returnable  on  the  20th  to  show  cause  vrhj  a  receiver  oF 
the  corporation  shoidd  not  be  appointed,  which  order  leatrained 
creditors  from  isaaing  executions  againet  the  company's  property; 
and  on  March  7,  1887,  a  receiver  waa  appointed.  The  qneation 
presented  is,  was  the  corporation,  noder  the  circomstancos  stated, 
relieved  from  making  and  filing  the  annnal  report!  Thiscoart 
had  decided  that  od  the  appointment  of  a  receiver  of  a  mano&c- 
tnring  company  the  corporation  is  so  far  dissolved  that  there- 
after the  duty  is  no  longer  npon  the  trustees  to  make  the  report 
(Bank  v.  Stndwell,  74  N.  Y.  621) ;  and  that,  when  the  corpora- 
tion has  been  practically  abandoned,  the  raqniroment  as  to  filing 
reports  does  not  apply  to  thetrnsteee.  Loses  v.  Bnllard,  79  N.  Y. 
404 ;  Bmce  v.  Piatt,  80  N.  Y.  379  ;  Yaik  Ambnrgh  v.  Bakar,  81 
N.  Y.  46.  In  Loseo  t.  Bnllard  the  defanlt  was  all^^  to  have 
been  made  in  1873,  and  it  appeared  that  the  corporation  had  sus- 
pended business  in  1865,  and  never  resamed,  and  had  oonfaraoted 
on  debts  after  that  time.  In  Brace  v.  Piatt  the  alleged  default 
was  in  Jaonary,  1875,  but  more  than  a  year  previous  all  the  prop- 
erty of  the  corporation  had  been  sold  under  execution,  juid  from 
that  time  the  corporation  had  no  property  or  bostness,  do  nieaiu 
of  procuring  money,  and  no  ability  or  intention  of  resuming  bnn- 
ness.  The  resnlt  of  theee  cases  is  summed  up  b;  Judge  Daofortfa 
in  KirUand  v.  Kille,  99  N.  Y.  390-395;  3  N.  E.  Rep'r,  86,  as 
follows :  "When  the  oondition  of  the  company  is  such  that  the 
end  and  object  for  which  it  was  formed  are  destroyed,  and  there  is 
neither  an  ability  nor  intention  on  its  part  at  any  time  to  further 
prosecnte  its  business,  it  is  ao  longer  required  to  make  the  report 
mentioned  in  section  12  of  the  manafactaring  act." 

This  case  does  not  fall  within  the  rales  ennnciated  in  any  of 
the  oases  cited.  The  corporation  was  not  in  the  hands  of  a  re- 
ceiver at  the  time  of  the  default.  Nor  does  the  evidence  show  that 
it  was  insolvent.  Nor  had  its  franchise  been  abandoned.  On  the 
contrary,  it  appears  that  the  notes  held  by  the  plaintiff  had  been 
given  in  September  and  October,  1886,  and  matured  sobseqnttit 
to  Jaonary  SO,  1887,  and  up  to  December  15  it  was  engaged 
actually  in  the  prosecatioa  of  its  bosinees.  At  the  time  it  closed 
its  shops  the  defendant  testified  that  it  owoed  real  estate  and  oUmt 
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property  of  the  valae  of  $60,000,  and  sboat  the  same  time  it  bor- 
rowed a  large  sum  of  money  from  the  Brooklyn  Bank,  and  gave 
a  mortgage  to  secaro  snch  loan  upon  its  property;  and  that 
it  was  then  solvent,  and  had  a  luge  surplus  over  and  above  its 
debts.  The  action  to  dissolve  the  corporation  was  opposed  by  two 
ont  of  the  four  tmsteee,  and  there  is  nothing  in  the  evidence  to 
indicate  that  the  object  for  which  it  was  formed  was  destroyed 
or  abandoned,  or  that  tliore  was  not  ability  to  reaame  its  basi- 
ness.  Under  these  circamstances,  the  tnisteee  were  not  relieved 
from  the  doty  imposed  by  the  statnte  to  file  the  aonaal  report. 
In  Sanborn  t.  Lefierts,  58  N.  Y.  179,  the  defendant  was  sued  as 
a  trustee  for  failure  to  file  a  report  in  Janoary,  1S70.  It  ap- 
peared that  in  October,  1869,  tbo  trusteed  bad  resolved  to  dis- 
coDtinne  bnainees,  owing  to  the  embarrassed  condition  of  the 
company,  and  wind  np  its  affairs,  and  that  in  the  early  part  of 
Janoary  its  property  was  sold.  This  conrt  dedded  that  these 
facts  did  not  exempt  the  traatees  from  the  statutory  consequence 
of  s  failure  to  file  the  prescribed  report.  The  facts  in  Sanborn 
V.  Lefferts  were  stronger  for  the  defendant  than  in  the  esse 
before  na.  Here  there  was  no  action  by  the  corporation  with 
a  view  to  the  dtaoontinuance  of  business  or  abandoDment  of  ita 
franchise,  nor  was  there  aoqnieacence  in  snch  a  course  by  the 
trustees  or  stockholders,  and  we  are  of  the  opinion  that  the  mere 
tact  of  an  application  by  the  attorney-general  at  the  instance  of 
two  of  the  trustees  for  a  dissolation  of  the  corporation  upon  the 
grounds  nadisclosed,  so  far  as  this  action  is  concerned,  and  in 
-view  of  the  active  opposition  thereto  by  half  of  the  trustees,  did 
not  relieve  them  from  the  duty  of  making  and  filing  the  an- 
nual report.  The  order  of  the  general  term  must  be  reversed, 
and  the  jndgment  entered  on  the  referee's  report  affirmed.  All 
conenr,  except  Potter,  J.,  not  voting.* 

1.  Oocp<R«tlMM — liability  of  oflioan  fiarfidliir*  tomalMtvportairMiiilred 
by  atatot*. — Stklntei  making  the  offlcers.  director*  or  troatOM  of  a  corpon. 
tion  Uablo  Cor  oenain  clmMes  of  Ita  dabta  In  ease  of  fBllure  to  make  a  nport  of 
Ita  ooodltloD  in  acoordance  with  the  statute,  are  not  nneommon.  The  atatalea 
ars  atated  and  their  oonatractloD  and  appliaatlon  dlaeuaaad  at  length  In  note  to 
Oana  v.  Bwitier,  2  Am.  B.  R  ft  Cnrp.  Rep.  708,  711.  As  to  what  will  ex. 
euae  the  making  of  the  report,  see  aection  8  of  note,  page  716. 

3.  nndar aaolkatatiitM,aUaereportoaniiatb«traatadaa noreport. — Qeo- 
•  Baponed  in  la  M.  E.  ttep-r,  atl:  l»  N.  T.  Ml. 
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•ntl  BtatuMt  of  Colondo,  wotlon  20S,  raqalre  «T«r7  eorpontloii  to  make  ui  •■- 
Bual  nport  stating  tb«  MDonot  of  iti  capital,  tha  propoitlan  thsreof  aetuallj 
paid  in,  and  the  anionot  of  existing  dabta ;  and  It  provides  that  a  failure  to 
file  this  report  ahall  render  the  directon  and  trasteea  jointlj  and  severally 
liable  tor  the  debts  of  the  company  contracted  doring  the  year  preceding  the 
time  for  Sling  it  Held,  that  where  a  report  la  aotaally  filed,  tha  fact  that  It 
la  false  will  Dot  render  them  liable  auder  thla  section  as  apoD  fallnre  to  file 
any  report  at  all.  Matthews  v.  Patterson,  IS  Col.  31S  ;  26  Pao.  Bep'r,  818. 
To  the  same  p<dnt,  2  Am.  R.  B.  &  Ck>rp.  Hep.  717,  §  7  of  note, 

3.  UablUtyfbr  knowln^ytigaiBg  falas  report  ~  soiaater, —  gectloo  35S, 
General  Stalotes  of  Colorado,  provides  that  all  the  offleers  who  havs  signed 
aach  false  report,  knowing  It  to  be  false,  shall  be  jtdntly  and  severally  liable 
for  all  damages  thereon  arising.  Held,  that  in  an  action  to  enforce  this  lia- 
bility, ths  oomplalnt  is  demurrable  where  it  falls  to  state  that  officers  knew 
tha  report  was  false.  Uatthewi  v.  Patterson,  116  Col.  210;  36  Pac.  Rep'r, 
812.     Bee  Hnnllngton  v.  Attrill,  1  Am.  R.  R.  &  Corp.  Rap.  41B. 

4.  Statata  raqtilrlnf  leporta  and  aooonnts  to  be  post*d  each  month — a^ 
tlon  for  penalty. -~  In  an  action  for  a  penalty  against  a  gold  mining  company 
bniaght  under  Statntes  of  California,  1880,  page  134,  which  provides  that  such 
corporaUoB  shall  on  the  first  Monday  o(  each  month  make  and  have  posted  in 
the  offlce  of  such  company  certain  rcporta  and  aecoanis  current  for  the  pi«- 
viouB  month,  an  anawer  denying  the  allegation  of  the  complaint  that  said 
company  had  an  office  for  the  transaction  of  business  la  InaaSdent  to  raise  a 
material  Usae,  avil  Code,  sections  290,  821,  contemplating  that  all  cor- 
porations shall  have  a  plat*  of  bnaineaB.  Chapman  v.  Dovay,  88  Cal.  5S ;  S6 
Pac  Bop'i,  60& 


Bbitton  v.  Obkev  Bat  and  Ft.  H.  Wates-Woees  Co. 

(Sn^eme  Court  ot  Wlaoonslo,  Jan.  U,  lai) 

1.  Watbb  company.  Inbufficiemt  bupplt  or  watkr.  LiABn-nr  fob 
nnss.  A.  contract  on  the  part  of  a  water  company  with  a  municipal  corpora. 
tioD  to  supply  the  "  city  and  the  inhabitants  thereof  with  water  for  public  and 
private  usee,  for  public  and  private  cousamptlon,  and  for  putting  out  flree," 
estabUshes  no  contract  relations  between  the  company  and  private  persons,  and 
crsaies  no  liability  on  the  part  of  the  company  to  respoud  in  damages  for  losses 
caused  by  Its  fallnre  to  supply  a  sufficient  quantity  of  water  for  the  estloctlon 
of  fires. 

2.  The  fact  that  such  provIdoDS  ot  the  oontmet  formed  a  part  of  an  ordi- 
nance ot  the  city  could  not  create  any  sncb  liability  on  the  part  of  tbe  com- 
pany to  private  persons,  the  company  tteing  bound  oikly  by  tbe  obligations  of 
the  contract  which  it  had  vcduniarily  assomed. 

4  PPEAL  from  luronit  oourt,  Brown  coantj,  Somnel  D.  Hast- 
J\  inge,  Jr.,  judge.  Action  by  David  W.  Britton  against  tha 
Green  Bay  and  Fort  Howard  Water-Worka  Company.    From  s 
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jndgmeDt  anataining  ft  d«Diinor  to  the  oompUiot,  plalntifE  ap- 


Ore^ne  A  Vroman  iar  appelluit.     J.  C.  <&  A.  G.  NgeiUi  and 
EUi»  i&  Merriil  {F.  C.  WinkUr,  of  coossel)  for  respondent. 

Oanos,  J.  The  demnrrer  to  the  complaint,  on  the  groand  that 
it  did  not  state  a  cause  of  action,  was  sDstained,  adid  this  appeal  is 
from  said  order.  The  material  facta  stated  in  the  complaint  are 
sabetantiallj  as  follows:  The  water-worka  of  the  respondent  com- 
pany, in  the  city  of  Green  Bay,  were  completed  ia  1887.  Water- 
mains  were  laid  throughout  the  city,  and  one  hundred  and  sixty 
douhle-nozzled  hydrants  thereon  were  located  at  different  points, 
and  one  of  them  in  the  vicinity  of  the  property  of  the  plaintiff 
hereinafter  mentioned.  The  mains  and  hydrants  were  connected 
with  two  direct  pressure  pumping  engines,  as  the  power  to  fnr^ 
nish  water  for  fire  pnrposes  and  of  sufficient  capacity,  and  that 
could  be  used  singly  or  together,  and  supplied  by  fonr  first-lass 
boilers.  The  property  of  the  plaintiff  In  anoh  ricinity  of  the 
Duuns  and  hydrants  consisted  of  certain  lots,  on  which  were  mills, 
cooper-ahopB,  sheds  and  other  stroctnree,  and  certain  penional, 
property  therein,  snch  as  staves,  heading  and  other  materials  and 
things,  all  of  great  Talne.  In  November,  1890,  a  fire  broke  oat 
in  one  of  said  sheds,  and  gradnally  spread  until  all  of  the  sheds 
and  other  property  were  burned  or  damaged  to  the  value  and 
amoant  of  $18,884.88.  The  fire  was  discovered  in  its  in(»piency, 
and  the  fire  department  was  promptly  on  the  ground,  with  all  the 
necessaiy  means  and  appliances  to  put  it  out  before  snch  damage 
occurred,  and  woald  have  done  so  if  the  defendant  company  had 
farDiBbed  water  to  the  mains  and  hydrants  for  anch  purpose,  ac- 
cording to  its  agreement  with  the  city  of  Green  Bay,  as  herein- 
after  stated.  But  on  acoonnt  of  the  pumping  machinery,  steam- 
boilers  and  other  apphances  having  become  so  defective,  out  of 
order  and  insufficient,  through  the  negligeuce  of  the  defendant, 
or  were  so  negligently  used  by  the  defendant,  there  was  not  suf- 
ficient presBore  on  the  mains  or  water  in  the  hydrants  in  the 
Ticinity  of  said  property  for  snch  purpose,  and  said  property  was, 
therefore,  burned  or  damaged  as  aforesaid.  It  is  charged,  in  effect, 
that  the  defoodaot  neglected  to  furaish  water,  through  and  by  its 
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works,  to  the  dtj  of  Green  Ba;,  so  that  said  city  ooald  and  would 
have  pat  out  Baid  fire  before  it  had  ao  damaged  or  destroyed  the 
property  of  the  plaintiff. 

The  provisions  of  the  ordinance  of  the  city,  the  acceptance  of 
which  constitnted  tho  contract  between  the  defendant  and  the 
city  for  the  eooBtrnction  of  said  water-works,  material  to  the  case, 
are  as  follows ;  The  franchisefl  granted  to  the  company  as  the  con- 
sideration of  the  agreement  to  do  what  the  ordinance  reqnires  are ; 
J^irsi,  "  to  use  tlie  streets,  alleys,  public  sidewalks,  pnblic  groands, 
etreams  and  bridgee  of  the  city  for  placing  and  repairing  the 
mains,  hydrants,  water-pipes  and  other  stmctnres  of  the  water- 
works; "  second,  "  to  chai^  and  collect  rates  for  famishing  the 
inhabitants  of  said  city  with  water  for  private  ase."  Besides  the 
constmction  of  the  water-works  as  above,  the  company  is  reqaired 
"  to  snpply  said  city,  and  the  inhabitants  thereof,  with  water  for 
public  and  private  nses,  for  pnblic  and  private  coosnmption,  and 
for  putting  out  fires." 

First,  the  learned  conneel  of  the  appellant  contend  that  by  the 
language  of  the  ordinance  the  water-works  company  entered  into 
contract  relations  with  the  inhabitants  of  the  city,  as  individaals, 
to  snpply  them,  or  for  their  ase  and  benefit,  water  for  pnblic  ose, 
and  for  public  consamption,  and  for  putting  ont  fires.  Snch  does 
not  appear  to  be  the  meaning  of  this  langnage.  It  is  not  that  the 
company  shall  supply  the  city  and  the  inhabitants  thereof  with 
water  jointly,  and  for  the  same  purposes  and  uses.  The  city  and 
the  inhabitants  are  by  this  general  language  joined  together,  but 
it  is  followed  by  distributive  uses  and  pnrposee  appropriate  to 
each  —  to  the  city,  for  pnblic  nses  and  consumption  and  for  pat- 
ting oat  firee;  and  to  the  inhabitants,  for  private  ase  and  con- 
Bumption.  It  will  hardly  be  claimed  that  the  company  is  to  sup> 
ply  the  individnal  inhabitants  with  water  to  put  out  tires  by  this 
peculiar  langnage.  Tliey  can,  if  they  choose,  use  the  water  for 
such  purpose,  or  to  put  out  their  own  fires  in  their  own  way,  hut 
that  right  is  given  by  another  clause  of  the  contract.  The  com- 
pany shall  faraiah  the  inhabitants  with  water  for  private  use,  and 
may  charge  and  collect  rates  therefor.  If  both  the  city  and  the 
inhabitants  are  given  the  right  to  water  for  putting  out  fires  gen- 
«vlly,  their  rightB  would  clash ;  and,  besides,  snch  a  right  is  a 
public  one,  and  in  no  sense  private.    Such  pnblic  use  of  water 
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would  be  supplied  to  the  inhabitaDte  generally  as  to  the  pnblio, 
but  the  above  language  does  not  reqaire  the  contpanj  to  enpply 
the  inhabitants  with  water,  even  iu  this  sease.  The  inhabitants 
are  mentioned  only  in  respect  to  their  private  nee  of  water.  This 
18  in  accordance  with  the  gravamen  of  the  complaint,  that  the  de- 
fendant company  neglected  to  furnieli  the  city  water  to  pat  ont 
the  fire  tliat  coosnmed  the  plaintifTs  property,  and  that  the  tire 
department  of  said  city  would  have  extingniehed  and  prevented 
the  spread  of  the  fire  but  for  the  negligence  and  carelessness  of 
the  defendant  It  is  too  plain  for  argument  that  the  plaintiff  has  no 
contractaal  relations  with  the  defendant  in  respect  to  being  sup- 
plied with  water  to  be  ased  in  patting  out  this  tire.  One  of  the 
breaches  is  that  the  fire-hydrants  were  not  kept  supplied  with 
water  for  fire  service.  The  fire  department  of  the  city  only  could 
use  tbo  hydrants  for  sach  purpose. 

It  is  not  allied  in  the  complaint,  any  further  than  reciting  the 
above  language  of  the  ordinance,  that  the  defendant  contracted 
with  or  for  the  plaintiff,  or  that  it  owed  any  daty  to  the  plaintiff, 
or  that  the  defendant  had  assumed  any  contract,  legal  or  moral 
obligation,  toward  the  plaintiS',  to  supply  water  to  put  ont  this 
fire  or  any  other,  and  yet  it  is  now  claimed  by  the  learned  counsel 
of  the  appellant —  Ifirti,  that  the  defendant  is  liable  to  the  plain- 
tiff for  the  breach  of  this  contract;  and,  secondly,  for  neglect  of 
duty.  The  matter  of  contract  being  out  of  the  question,  it  remains 
only  to  consider  whether  the  defendant  isliable  to  the  plaintiff  for 
the  neglect  of  any  duty  it  owed  him,  under  the  facts  stated  in  the 
complaint  Such  duty,  if  it  exists  at  all,  must  be  merely  inferen- 
tial from  the  facts  stated,  and,  as  it  is  not  defined  or  allied  iu  the 
complaint,  the  field  of  inquiry  is  very  wide. 

We  will  consider  briefly  the  various  grounds  of  the  defendant's 
liability  to  the  plaintiff,  in  view  of  the  tacts  which  the  learned 
oonnael  of  the  appellant  claim  they  have  found  in  this  wide  field 
of  inquiry. 

FvrA.  It  is  said  that  this  ordinance  has  the  force  of  law,  and 
that, therefore,  what  it  requires  the  company  to  do  is  required 
by  law.  That  would  be  so  if  the  city  had  the  power  by 
ordinance  to  require  the  company  to  construct  and  operate 
these  water-works  irrespective  of  any  contract  by  which  it  has 
,  Agreed  to  do  it.    The  law  or  ordinance  cannot  compel  the  com- 
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ponj  todo  any  thing  sxoept  wlut  it  hia  cootncted  to  do.  We  can 
find  no  duty  of  the  company  here.  The  company  le  boand  only 
by  the  obligations  of  the  contract  which  it  has  Toluntarily  assumed, 
and  th^  are  measared  by  the  contract. 

Second.  The  company,  in  carrying  ont  its  contract  with  the  raty, 
is  liable  for  injnries  to  third  persona.  Ttiat  is  so  in  caaes  when 
the  company,  in  doing  any  thing  reqnired  by  the  coatntct,  is 
bronght  into  anch  relations  with  third  persons  or  the  public  as  to 
create  s  duty  toward  them ;  as  if  the  company,  in  laying  down 
the  pipes  or  mains,  should,  by  its  negligence  or  that  of  its  employes, 
allo>^'  them  to  fall  upoa  and  injure  some  third  person,  or  one  of 
its  employes,  as  in  Robinson  v.  Rohr,  78  Wis.  436 ;  40  N.  W. 
Bep'r,  668,  and  other  oases  cited  nnder  the  first  point  of  appellant's 
brief.  This  duty  is  very  different  from  the  obligation  of  the  com- 
pany to  perform  its  contract  It  is  the  conunon  dnty  of  every  one 
not  to  injure  another  by  his  negligence,  and  not  eontined  to  cases 
of  contract.  Any  pe?«on  who  undertakes  to  construct  public 
works  must  not,  by  his  negligence  in  doing  it,  injure  others. 

I^ird.  By  a  contract  with  another,  a  person  may  assume  a  dnty 
toward  other  persons.  The  authorities  cited  to  this  point  relate 
to  cases  whore,  in  carrying  out  a  contract,  a  person  assumes  a 
special  and  personal  duty  to  those  for  whose  benefit  the  contract 
was  made,  as  where  a  parish  employs  a  physician  to  attend  tocer- 
tain  dependent  persons  and  he  injures  such  persons  by  his  mal- 
practice, he  is  liable  to  such  persons,  and  they  may  bring  an  action 
against  him ;  or  as  where  a  person  is  employed  by  the  owner  to 
drive  his  carriage,  in  carrying  passengers,  and  by  his  negligence  a 
passenger  is  injured,  he  is  liable  to  such  passenger.  In  such  caaes 
a  contracting  party  is  placed  in  such  relation  with  others  as  to  as- 
sume a  duty  toward  them.  The  physician  undertakes  to  treat  a 
penoa  carefully  and  skillfully,  and  he  is  liable  for  not  doing  so 
to  the  patient  himself,  although  he  may  hare  been  employed  by 
others  to  do  so.  In  carrying  ont  his  contract  with  one  he  comes 
in  contact  with  others,  to  whom  he  assumes  a  new  and  special  lia- 
bility. In  such  cases  the  person  injured  by  the  neglect  has  no 
oontnet  relations  with  the  physician  or  the  driver,  and  their  lia- 
bility does  not  arise  from  the  contract  made  with  others,  but  from 
new  relations  with  and  dnty  toward  such  persons,  and  from  a 
□ew  aud  peraonal  undertaking  with  them. 
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Foarth.  The  law  reqnires  the  comp&ny  to  furnish  water  to  put 
OQt  tires,  for  the  benefit  of  the  inhabitants ;  and  the  plaintiff,  bc^g 
one,  ma^  sue  the  company  for  damages  for  not  having  done  bo. 
We  have  already  Been  that  the  law  does  not  require  the  company 
to  do  BO,  any  further  than  the  law  reqnires  the  company  to  per- 
form its  contract  We  have  Been,  also,  that  the  plaintiff  is  neither 
a  party  or  privy  to  the  contract. 

Fifth.  Where  the  law  requires  any  thing  to  be  done  for  the 
benefit  of  the  public,  any  one  suffering  pecnliar  injury  by  the 
failore  to  do  it  may  sne,  as  in  the  case  of  the  law  requiring  a  rail- 
road company  to  fence  its -road.  This  is  also  inapplicable,  becanae 
the  law  does  not  require  the  company  to  do  any  thing  outside  or 
beyond  the  terms  of  its  contract. 

Sixth,  Where  two  persons  contract  for  the  benefit  of  a  third 
person,  such  third  person  may  Bue  on  the  contract,  and  enfcwce 
it  for  btfl  own  benefit,  as  where  A.  owes  B.,  and  B.  owes  C. ; 
A.  contracts  with  B.  to  pay  the  money  directly  to  C.  ;  C.  may 
then  enforce  the  contract,  and,  after  he  has  had  notice  of  it,  A. 
and  B.  Ciuinot  rescind  it.  In  such  case  the  assent  of  C.  is  neces- 
sary, either  by  actual  notice  or  by  suit.  It  will  be  seen  that  the 
whole  matter  is  that  of  contract  between  A.,  B.  and  C.  Here 
the  company  has  not  promised  or  contracted  to  perform  the  obliga- 
tions of  its  ccmtract  to  the  plaintifE,  or  any  other  one  except  the 
city,  the  other  oontraeting  party. 

The  learned  counsel  of  the  appellant  have  in  this  way  searched 
for  principles  on  which  this  action  wonld  lie,  and  hare  failed  to 
find  a  single  one  applicable  to  the  case.  The  defendant  is  not 
only  not  required  by  law  to  fnrnish  water  to  pat  ont  fir^  but 
has  aseamed  no  such  daty  to  the  public  by  its  cuntracU  It  has  con- 
tracted to  do  so  not  because  it  was  its  duty  to  the  public,  but  because 
it  deemed  it  profitable  to  itself,  and  was  willing  to  be  thiiB  bound  by 
its  volnntary  contract.  It  seems  to  bs  impossible  to  dnd  any 
Bonnd  legal  principle  on  which  the  liability  of  the  defendant  to  the 
plaintiff  can  be  predicated  ;  and  the  learned  counsel  of  appellaata, 
with  all  their  ability,  research  and  ingenuity,  appear  to  have  been 
anabie  to  find  any.  This  court  has  h^  that  the  dty  itself  wonld 
not  be  liable  in  soch  a  case  even  on  the  strength  of  its  duty  to  the 
pnblio.  Hayes  v.  City  of  Oshkosk,  33  Wia.  314.  Conid  the  de- 
fendant h4ve  reasonably  supposed  that  by  this  contract  with  the 
VOL.  V. — 57 
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oity  it  wns  uontraetio^  with  or  inonrriag  liability  to  each  one  of 
its  inhabitanta,  and  that  it  might  be  emed  by  each  one  indindnally 
and  separately]  If  ono  enter  into  a  contract  with  another^ 
moBt  he  look  to  see  who  else  might  possibly  iu  some  way  be  re- 
motely interested  ia  it  and  injured  by  its  breach  1  There  wonld 
be  no  end  to  such  a  liability.  If  one  contract  with  a  dty  to  baild, 
in  a  certain  time,  a  bridge  over  a  river  within  its  bonndariee  of 
great  pablic  necessity,  and  he  should  fail  to  do  so  within  the  time 
fixed,  by  the  same  principle  each  one  of  the  inhabitants  who  had 
enffered  some  appreciable  damages  in  cousequence  of  the  delay, 
might  bring  an  action  against  him ;  and  so  in  a  great  variety  of 
nmilar  cases.  By  anch  a  liability  the  established  law  of  contracts, 
and  the  measure  of  damages  on  the  breach  of  contraots,  wonld  be 
nnsettled  and  left  in  endless  nnoertainty.  The  parties  to  a  con- 
tract are  those  who  are  directly  interested  in  it,  and  who  have  as- 
sented to  it  and  none  are  bound  by  it  except  the  parties  and 
priviee,  and  there  must  be  mutuality.  The  damt^ee  for  the  breach 
of  acontraetmostbel^ai,  natural,  immediate,  proximate  and  direct. 
Kemote  damages  are  not  rocoverable.  These  are  well-established 
principles  which  wonld  be  violated  by  such  a  liability,  and  the  law 
cast  into  confusion.  Is  it  a  hardship  that  the  plaintiff  cannot  re- 
cover in  each  a  case  1  So  it  is  in  case  the  city  is  sued  for  ttie  neglect 
of  its  duty  in  not  famishing  the  necessary  machinery  for  putting 
out  fires.  It  ie  no  greater  hardship  in  one  case  than  in  the  ether. 
The  dnty  of  funuBhing  water  and  using  it  to  put  out  fires  still  re- 
mains in  the  city.  That  dnty  has  not  been,  if  it  could  be,  trans- 
ferred to  the  company.  The  company  ie  bound  only  by  its  con- 
tract, and  liable  to  the  city  alone,  as  the  other  contracting  party, 
on  the  contract.  Nor  does  the  company  perform  the  functions  of 
a  poblie  ofiice  so  as  to  be  liable  for  its  negligence  cansiug  private 
damage.  We  have  attempted  to  reason  from  elementary  prin- 
ciples that  such  a  liability  does  not  exist.  Padacah  Lumber  Co.  v, 
Padncah  Water-Supply  Co.  (Ky.),  12  S.  W.  llep'r,  354,  Beemsto 
be  the  only  case  in  point  in  favor  of  such  a  liability.  We  are  not 
satisfied  with  the  reasons  given  iu  that  case  for  so  holding.  In  alt 
other  cases  where  the  same  or  similar  question  was  involved  the 
decision  has  been  the  other  way.  The  following  cases  are  against 
Buch  a  liability  :  Davis  v.  Water- Works  Co.,  54  Iowa,  59 ;  6  N. 
W.  Rep'r,  126 ;  Becker  v.  Watoi-WorkB,  79  Iowa,  419 ;  44  N.  W. 
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Kep'r,  694 ;  Atkiason  v.  Water- Works  Co.,  2  Excli.  Div.  441 ;  31 
Moak'a  Eng.  Rep.  541 ;  ITickerson  7.  Hydraulic  Co.,  46  Coun.  29 ; 
Foster  V.  Water  Co.,  3  Lea,  42 ;  Fowler  v.  Water- Works  Co.,  83 
Gft.  219  ;  9  S.  K  Eep'r,  673,  674  ;  Beck  v.  Water  Co.  (Pa.  Sop.), 
11  Atl.  Rep*r,  800 ;  Ferris  v.  Water  Co.,  16  Nev.  44.  It  will  be 
seen  that  the  Engluh  and  American  conrts  are  nearly  naanimous 
ID  discarding  this  principle  of  liability  in  cases  of  tlie  same  cJaas. 
The  principle  contended  for  by  the  able  and  learned  counsel  of  the 
appellant  is  almost  an  entins  stranger  t(>  our  common-law  juris- 
prudence, and  has  eo  far  failed  to  obtain  recognition  except  by  a 
ungle  American  court.  The  argument  of  the  learned  coimsel  in 
favor  of  the  action  rests  almost  entirely,  as  we  have  seen,  on  prin- 
ciples claimed  to  be  analogous  incases  well  snsttuned  by  the  conrts. 
But  they  are  not  analogous,  but  distinctively  different.  The 
court  has  no  disposition  <»■  tendency  to  ingraft  new,  strange 
and  radical  principles  on  the  body  of  our  well-established 
law,  nnder  tiie  f^se  gniae  of  pn^reas  to  meet  the  spirit  of 
the  age.  Principles  which  reason  has  established,  and  long 
experience  has  sanctioned,  are  very  apt  to  be  the  best  that 
le^slative  and  judicial  wisdom  cau  devise,  and  the  safest  cri- 
terion of  judicia]  action.  The  learned  circuit  court  decided 
oorrectly  that  the  complaint  failed  to  state  a  cause  of  action 
baaed  upon  reasons  clear  and  conclusive.  The  order  of  the  cir- 
eoit  court  is  affirmed.* 


Wat«r  anppl;  oompanf  m — II«l3Ult7  tar  tow  by  fir*  rMnltliig  fron  an  ln« 
•BttolBnt  mpplT  of  water — Where  a  oltj  coatncts  with  a  water  oampanj  to 
foniish  a  supply  of  water  for  hm  in  estlDgalahiog  flrM,  inch  aapply  to  be 
paid  for  by  a  levy  of  tasM  apon  the  tax-payers  of  the  city,  and  by  the  terms 
of  the  dty  ordknanee,  which  the  water  company  accepta,  the  water  oompan^ 
•greelng  "  that  It  wlU  pay  all  damages  that  may  aecrae  to  any  dtjaeu  of  the 
city  by  raaaoD  of  a  failure  on  the  part  of  the  company  to  supply  a  safficient 
tunooDt  of  water,  or  a  failaretoiupply  the  lame  at  tbe  proper  time,  or  by  rea- 
•on  of  any  negligence  of  the  water  company,"  there  la  no  auch  privity  of  con- 
tract between  a  citizen  or  resident  and  the  water  company  ae  will  authorise 
him  to  maintain  an  action  agalnat  It  for  the  IdJutt  or  deatructlon  of  bis  prop- 
erty by  Ore,  eauaed  by  the  failure  of  the  water  company  to  fulBll  ItB  ooDtnct. 
Mott  y.  Cherryvale  Water  ft  Mfg.  Co.  (Kanit.).  28  Pad.  Bep'r,  880.  To  th« 
•Mne  effect ta  Beekerv.  Keokuk  Water  Works,  7B  Iowa,  410;  44N.  W.  Sep'r, 
6H.    See,  alio,  Wiley  v.  Inhablunts  of  Athol,  ISO  Maas.,  426. 

•  Bepoited  In  Bl  N.  W.  Bepl,  Bk 
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(Bupraow  Court  ot  Iowa,  Oot.  M,  UM.> 

1.  FiSB  IN8UB&NCB.  NOR-PATKBIIT  OF  FRUnOH.  LOM  PATABLS  TO 
KORTSASEB.  Estoppel.  Am  ioaunnee  poltcy  was  iwned  with  a  providim 
that  the  lota,  if  »Dy,  ehoold  bs  paid  to  the  mortgsfrne  ot  th«  ioMired  propertj, 
and  that  It  slioald  not  be  ol  any  eSect  oatil  the  premium  ahould  be  paid  ;  and 
tiie  policj  wu  sent  to  the  awarod,  at  his  requeat,  with  direetiona  to  remit  the 
pramlam.  The  aaanred  aeot  the  policy  to  the  mort^gee.  hat  nrver  paid  th» 
preminm.  ot  which  f^lure  the  mortgag«e  had  no  notice.  The  policy  contained 
a  rvdtal  that  the  premium  had  been  paid.  Held,  that  the  company  was  not 
Mtopped  to  set  up  sach  non-payment  in  an  action  by  the  mortgagee  on  the 
policy. 

2.  Asaiamuurr  of  utnos.  SiTFFiciEtrcr.  Aa  Midgoment  of  error  which 
Btatea  that  the  oonrt  excluded  evidence  offered  to  prove  a  certain  tact  is  suffi- 
dently  epedGc,  and  It  need  not  ahow  the  name  at  the  witness,  and  the  qnea. 
lUtoM  the  auBwen  to  which  were  exdnded. 

APPEAL  from  district  court,  Jones  coonty,  J,  H.  Preston, 
judge.  Action  on  a  policy  of  iDeartince.  The  petition 
shows  that  on  tho  16th  of  October,  1883,  the  defendant  com- 
pany iseaed  to  one  George  K.  Moore  its  policy  of  insnraoee  against 
loss  by  fire  on  certain  property  in  Oxford  Junction,  lown ;  that 
at  the  time  the  plaintiff  company  held  a  mortgage  on  the  property 
for  S2|500,  and  the  policy  contained  a  provision  as  follows: 
"  Lobs,  if  any,  is  payable  to  Union  Building  Association  of  Clin- 
ton, Iowa,  as  its  interest  may  appear ; "  that  on  the  5th  day  of 
February,  1889,  the  building  was  partially  destroyed  by  fire,  re- 
snlting  in  damage  to  the  plaintiff  in  the  snm  of  tl.SOO.  The 
policy  also  contained  a  provision  as  follows:  "This  company 
shall  not  be  liable  by  virtne  of  this  policy,  or  any  renewal  thereof, 
until  the  preminm  thereof  is  actually  paid."  It  is  pleaded  In  the 
answer,  as  a  defense,  that  the  preminm  for  the  policy  in  qnestion 
was  never  paid.  Plaintiff,  to  avoid  this  defensive  plea,  replied  as 
follows :  "  That  said  policy  of  insurance  set  out  in  plaintiff's  peti- 
tion was  obtained  by  said  Geoi^  B.  Moore  for  the  purpose  of 
protecting  the  interest  of  plaintiff  in  said  property  therein  in- 
sured, as  mortgagee,  of  which  fact  defendant  had  full  knowledge 
at  said  time ;  that  defendant  issued  said  policy,  and  sent  the  same 
to  plaintiff,  and  recited  in  said  policy  that  the  eanie  was  issued  '  in 
consideration  of  $12  to  them   in  hand  paid  by  the    insured 
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hendDafter  named,  the  receipt  whereof  ia  hereby  acknowledged ; 
that  at  DO  time,  either  prior  to  or  Bubeequent  to  Baid  losa,  has  de- 
fendant notified  plsintiS  tliat  said  premiuni  was  not  paid,  nor  has 
defendant  ever  demanded  the  same  of  plaintiff,  and  plaintiff  liad 
no  knowledge  that  the  same  was  not  paid,  or  that  defendant 
claimed  the  same  waa  not  paid ;  aad  said  defendant  is  tiow 
estopped  from  asserting  that  said  preminm  is  unpaid,  ae  against 
this  plaintiff."  The  cause  waa  sabmitted  to  a  jury,  that  retarned 
a  verdict  for  the  plaintiff,  and  from  a  jadgment  thttw>n  the  de- 
fendant company  appealed. 

Marshall  ds  l^aggart  and  Shean  di  McCam  for  appellant 
BcTjUey  db  Ercanbntok  for  appellea 

Gba»obb,  J.  1.  It  is  nrged  by  appellee  that  the  aasigoments 
of  error  bj  appellent  are  not  safficiently  specific  to  justify  as  in 
a  oonsidemtion  of  them.  With  our  view  of  the  case,  it  is  only 
important  that  we  consider  the  fonrth,  which  is  as  follows :  "  The 
conrt  erred  *  *  *  in  sustaining  plaintiff's  objections  to  the 
testimony  and  evidence  offered  by  defendant  tending  to  prove 
that  the  premium  named  in  the  policy  sned  on  had  never  been 
paid  by  plaintiff,  or  by  any  one  else,  nor  any  part  thereof,  and  in 
refnsing  to  permit  defendant  to  prove  that  no  port  of  said  pre- 
mium had  ever  been  paid;  which  ruling  and  proceeding  were 
prejadieial  to  defendant,  and  to  which  ruling  and  proceeding 
defendant  excepted  at  the  time."  It  is  said  this  assignment 
"  does  not  state  what  qneations  were  asked  to  which  the  objec- 
tions made  by  plaintiff  were  sustained,  nor  to  what  witnesses  the 
qnestions  were  put."  In  case  of  an  assignment  as  to  the  admis- 
non  or  exclusion  of  evidence,  the  law  does  not  require  that  the 
qnestions  shall  be  embodied  therein.  It  is  not  the  province  of 
^e  assignment  to  contain  the  part  of  the  record  relied  upon  as 
showing  error,  nor  is  the  name  of  the  witness  of  whom  qnestions 
are  a^ked  material.  Tlie  error,  if  any,  consists  in  the  exclusion 
of  the  evidence  offered  to  establish  a  material  fact  in  issne.  The 
assignment  specities  the  fact,  and  states  wherein  the  conrt  erred, 
as  by  refnsing  evidence  proper  to  sustain  snch  fact.  We  think 
the  assignment  snfficiently  specific. 

3.  We  have  omitted  from  the    statement  of  the  ease  iasnes 
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not  eeBODtial  to  the  qae«tioQ  vhicb  wa  thiuk  it  important 
to  consider.  The  Application  for  the  policy  wits  by  letter, 
and  concluded  as  follows :  "  If  yoo  wish  to  renew  at  com- 
pact  ratea,  yon  can  send  renewal  to  yonre  truly,  and  I  will  remit, 
and  aiu,  Geoi^  R.  Moore."  lu  pursuance  of  the  application 
the  poUcy  was  sent  from  Kockford,  DL,  to  George  B.  Uoore,  at 
Oxford  Junction,  Iowa,  with  a  letter  requesting  him  to  remit  the 
amount  of  the  preminm  due,  and  the  policy  was  by  Moore  deliv- 
ered to  the  plaintiff  company.  To  sustain  the  allegation  of  the 
answer,  that  the  premium  had  never  been  paid,  the  defendant 
otfercd  the  deposition  of  one  Charles  E.  Sheldon,  who  was  secre- 
tary of  the  company,  in  which  appears  the  following  question : 
"  State  whether  or  not  the  premium  mentioned  in  said  policy  lias 
been  paid,"  There  was  an  objection  to  the  qaestion  "  as  iwing 
incompetent  and  immaterial,  for  the  defendant  is  ostopped  from 
denying  the  receipt  of  the  premium  as  stated  in  the  policy." 
The  coart  sustained  the  objection,  and  the  ruling  is  made  a 
ground  of  complaint  to  ns. 

As  we  view  the  record  and  the  ailments,  we  are  brought 
fairly  to  consider  the  question  whether  the  defendant  company, 
by  issuing  the  policy  as  it  did,  with  an  acknowledgment  of  a 
receipt  of  the  preminm,  and  a  statement  therein  that  the  "  loss, 
if  any,  is  payable"  to  the  plaintiff  company,  estops  the  defendant, 
as  against  the  plaintiff,  from  proving  non-payment  of  the 
premium.  It  will  be  seen  that  the  policy  was  not  delivered  to 
Moore  upon  a  credit,  but  that  the  parties  to  the  contract  of  in- 
surance intended  it  as  a  cash  transaction.  Moore  agreed  to  remit 
the  premium  on  receipt  of  the  policy,  and  the  policy  was  sent  to 
him  with  a  direction  to  remit.  Until  the  premium  was  paid, 
there  was  not  a  complete  transaction  between  the  defendant  com- 
pany and  Moore ;  and  it  is  not  queationed  but  that,  as  to  Moore,  the 
policy  would  he  void  if  the  premium  was  not  paid.  It  is  then  a 
qnestion  how  does  the  relation  of  the  pUintiff  company  to  the 
transaction  change  the  rule  as  to  the  defendant  company's  lia- 
bility )  The  defendant  company  sent  to  Hoore  the  policy,  with 
the  words  therein,  "  loss,  if  any,  is  payable  to  TTnion  Building 
Association  of  Clinton,  Iowa,  as  its  interest  may  appear."  Mr. 
Flanders,  in  his  work  on  Fire  Insnrance  (page  441),  says: 
*'  Where  the  policy  provides  that  the  loss,  if  any,  is  payable  to 
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another,  to  a  mortgagee,  for  example,  inatead  of  the  assored,  it 
is  merely  a  defflgnation  of  the  person  to  whom  it  is  to  be  paid, 
and  is  not  an  aaaigDment  of  the  policy.  Hence  it  ie  the  damage 
sustained  by  the  party  insttred,  and  not  by  the  party  appointed 
to  receive  payment,  that  is  recoverable  from  the  insarers.  The 
iDsurance  being  upon  the  iDteresfc  of  the  insured,  if  he  parts  with 
that  interest  before  the  fire  no  loss  ia  sastaiiied  by  him,  and,  of 
cotirse,  none  is  recoverable  by  his  assignee  or  appointee."  Ia 
other  words,  a  policy  made  "payable  to  A.,  in  case  of  loss,"  is  an 
agreement  on  the  part  of  the  insurers  that  "  A."  shall  recover 
whatever  the  person  originally  insured  may  be  entitled  to  receive 
in  case  of  lose  ;  that  ia,  it  is  a  contingent  order  or  assignment  of 
what  may  become  due  under  tlie  contract,  and  not  an  absolute 
transfer,  by  virtae  of  which  the  assignee  acquires  the  fnll  right 
of  an  aaeignee  of  a  choao  in  action. 

The  rule  thas  stated  has  the  snpport  of  many  well- considered 
fissee.  In  Insurance  Co.  v.  Hulman,  92  111.  154,  where  this  prin- 
ciple in  question  was  involved,  the  language  above  is  quoted,  and 
the  oonrt  says :  "  Making  the  loss,  if  any,  payable  to  Hulman  <& 
Cox,  mortgagees,  was  not  an  insurance  of  their  mortgage  interest 
in  the  property."  The  anpreme  court  of  Maseachnsetts  has 
repeatedly  held  to  sach  a  rule.  In  Franklin  Sav.  Inst.  v.  Cen- 
tra] M.  F.  Ins.  Co.,  119  Mass.  340,  the  plaintiff  was  a  mortgagee ; 
and  the  policy  provided  that  it  was  to  be  payable,  in  case  of  loss 
or  damage,  to  the  mortgagees,  *'  as  their  mortgage  claim  may 
appear."  The  policy  was  declared  void  because,  in  violation  of 
its  terms,  the  property  afterward  became  unoccupied.  The 
court  says :  "  It  has  been  repeatedly  held  by  this  conrt  that  such 
an  indonement  does  not  operate  as  an  assignment  of  the  policy, 
nor  as  a  contract  to  insure  the  interest  of  the  mortgagees,  but 
that  they  can  claim  only  what  the  party  originially  insured  is 
entitled  to  reoover  under  this  contract"  The  case  cites  Fi^  v. 
Insorance  Co.,  10  Cash,  337 ;  Hale  v.  Insurance  Co.,  6  Gray, 
169,  and  Loring  v.  Insurance  Co.,  8  Gray,  28.  Bet^^n  v.  In- 
surance Co.,  38  Cal.  541,  involves  the  essential  facts  and  the 
prindples  that  shonld  govern  in  this  case.  The  non-liability  oi 
the  company  was  held  becanae  of  a  failure  to  pay  the  premium. 
The  policy  had  been  assigned,  and  contained  a  receipt  for  the 
premium.     After  the  assignment,  the  company  gave  notice  to 
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the  assnred  that,  if  the  premiani  wftB  not  paid  b;  a  oertain  day, 
the  policy  would  be  cuiceled,  which  was  done.  The  case,  in  har- 
moay  with  other  cases,  marks  a  dietioctioD  between  those  involv- 
ing at)  assignment  of  the  propertj  inssred  and  an  assignment  of 
the  policy.  In  case  of  a  mere  assignment  of  the  policy,  the  case 
says:  "  The  assignee  cannot  claim  any  benefit  from  the  fact  tliat 
he  is  a  lonajide  holder  without  notice."  The  notice  referred  to 
mnet  have  been  that  of  the  non-payment  of  the  preminm  for 
which  the  policy  contained  a  receipt.  Soch  are  the  facta  upon 
which  the  estoppel  is  claimed  in  this  case.  In  Orotivenor  v.  In- 
surance Co.,  IT  N.  Y.  391,  the  policy  had  iasned  to  one  Mc- 
Carty,  with  the  clause :  "  Loss,  if  any,  payable  to  Seth  Qros- 
venor,  mortgagee."  Afterward  McCarty,  in  violation  of  the 
terms  of  the  policy,  transferred  the  property  so  as  to  defeat  the 
policy  as  to  him.  As  to  Grosvenor,  the  conrt  says :  "  The  mort- 
gagor mnst  sustain  a  loss  for  what  the  insurers  are  liable  before 
the  party  appointed  to  receive  the  money  wonld  have  a  right  to 
claim  it.  It  is  the  damage  sustained  by  the  party  insured,  and 
not  by  the  party  appointed  to  receive  the  payment,  that  is  recov- 
erable from  the  insurers.  In  Carpenter  v.  Insurance  Co.,  16 
Pet.  49S,  speaking  of  tlie  assignment  of  a  policy,  the  oonrt  says: 
"  The  rights  of  the  assignee  under  the  policy  cannot  be  more  ex- 
tensive than  the  rights  of  the  assignor."  Many  otlier  authorities 
are  of  like  import.  Appellee  cites  some  cases  as  holding  a  con- 
trary doctrine,  but  we  think,  when  carefully  examined,  they  do 
not.  We  notice  two  on  which  we  think  most  reliance  is  placed. 
In  Basch  v.  Insnrance  Co.,  85  N.  J.  Law,  439,  the  policy  was 
sent  to  the  agent  of  the  company  containing  a  clause  that  "the 
policy  is  to  have  no  effect  until  the  premium  shall  have  been 
paid."  The  agent  delivered  the  policy  to  the  assured,  with  the 
understanding  that  the  preminm,  with  other  premiums,  should 
be  paid.  The  case  holds  that  evidence  to  show  that  the  premium 
was  not  paid  was  incompetent,  and  contradicted  the  receipt  in 
the  policy,  and  the  court,  by  Beasley,  C.  J.,  says:  "I  t^iuk, 
when  the  assured  received  this  policy,  he  had  a  right  to  presume 
either  that  the  agent  had  settled  the  premiums  with  the  company, 
or  that  they,  by  thdr  receipt,  intended  to  relinquish  the  clause 
requiring  payment."  The  record  in  that  case  doos  not  show  tliat 
the  company,  in  sending  the  policy  to  the  agent,  required  a  pay- 
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meat,  and  from  the  record  that  conrt  r^;ardea  the  facts  sufficient 
to  jastifj  the  asseored  in  asBnming  that  the  payment  had  heoQ 
made  b;  the  agent  of  the  company  or  waived.  In  this  case, 
Moore,  in  receiving  the  policy  acted  directly  with  the  company, 
and  be  knew  that  its  delivery  was  conditional  upon  his  promise  to 
remit  the  preminm.  Id  tbie  case,  the  policy  was  retained,  if  the , 
preminm  was  not  paid,  in  plain  violation  of  the  anderstandlng  of 
the  parties,  and  tliero  is  no  gronnd  whatever  for  asenming  either 
a  payment  or  a  waiver,  as  held  in  the  New  Jersey  case.  la 
iDsiirance  Co.  v.  Gilman  (Ind.  Sup.),  13  N.  E.  Rep'r,  118,  the 
company  songht  to  escape  liability  becaneeof  non-payment  of  the 
premium,  when  the  facts  were  that  the  aasDred  gave  to  the  agent 
of  the  company  a  credit  for  which  the  agent  agreed  to  pay  the 
preminms,  and  "  transmitted  the  amonnt  of  the  premium  to  the 
company  in  dne  course."  The  case  holds  that,  "  for  all  that 
appears,  the  assured  was  fully  justified  in  presuming  that  the 
agent  was  authorized  to  make  the  arrangement  disclosed." 
While  the  etata  of  the  law  on  this  subject  is  somewhat 
confused  by  a  statement  in  some  cases  of  abstract  rules, 
we  have  found  no  case  in  which  the  party  designated  in 
a  policy  to  which  the  loss,  if  any,  is  made  payable,  whether  he 
be  deeignated  an  assignee  or  an  appointee  to  receive  the  money 
(both  of  such  terms  are  employed  in  the  cases),  is  entitled  to  re- 
cover where,  under  the  facta,  the  assured  could  not.  The  language 
nnder  which  the  payment  can  be  claimed  and  the  authorities  lead 
to  the  conclusion  that  the  rights  of  such  a  party  depend  on  the 
liability  of  the  company  to  the  assured.  Such  a  liability  being 
established,  the  payment  is  to  be  made  to  the  party  deeignated  to 
receive  it.  If  this  premium  has  not  been  paid,  the  case  as  to 
Hoore  is  this :  "  The  company,  relying  on  his  promise  to  pay  the 
preminm  on  receipt  of  the  policy,  sent  it  to  him.  No  credit  was 
intended,  nor  had  the  company  reason  to  suppose  he  would  wrong- 
fully  deliver  it  to  others.  Properly  speaking,  it  was  not  a  delivery 
to  Moore,  because  not  intended  as  such  without  the  payment. 
The  ease  ia  not  different  in  principle  from  what  it  would  be  if 
Hoore  had  been  present  at  the  oMce  of  the  company,  and  the 
policy  had  been  handed  to  him  with  the  intent  that  the  premium 
would  then  be  paid,  and  ho  wrongfully  detained  it  without  pay- 
ment   We  believe  no  ease  has  or  will  hold  that  with  snch  facta 
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the  compsBj  woald  be  estopped  to  den;  and  prove  noQ-pa;tnent 
of  tbe  premiom.  If  not  estopped  ab  to  Moore,  it  would  not  beu 
to  the  person  entitled  to  receive  the  loss,  if  any,  in  his  stead.  If 
not  estopped,  it  mnst  follow  that  the  teatimony  waa  admissible  to 
show  the  fact  of  non-payment,  and  that  the  court  erred  in 
excluding  it.  Believing  that  this  discaesion  of  the  case  will  be  i 
enfficient  guide  on  another  trial,  other  qneationa  need  not  be  cdd- 
eidered.     The  judgment  is  reversed.* 

FIRE  INBURANCE— BECENT  DBCISIONS. 

1.  AfMitt — thalrpowan — walT«r  by. — ^Evldaooe  tlut  a  eoitain  p«naa 
wma  local  Bgeat  ol  U)  iniuruiaa  oompuif  la  csrtmin  coanties,  ukd  had  aathor- 
ilj  to  solicit  and  write  applloatiooH  for  liuuraDce.  and  forward  tham  to  lli« 
compaaj'R  g^meTal  agaiit,  and,  on  receipt  of  the  policy  ttnm  the  latter,  to  <!»- 
liver  it  and  collect  the  pTemiam,  doea  not  bIiow  that  he  Iwd  aathoritj  to  cooieot 
to  additional  inaaranee,  wltblD  the  meaaiBK-  of  a  pmviBioa  o(  ft  poli^  that  it 
additional  Insarftaee  was  procured  wlthont  "  notice  to  and  coDaeolof  Uis 
eompanT  In  writing,  the  policy  should  be  void,  or  to  waive  each  prorwoD. 
American  Fire  lua.  Co.  v.  HanptOD,  S4  krk.  75;  14  S.  Vf.  Bep'r,  1002.  To 
■ame  effect,  Golden  v.  Northern  AaaoraDce  Co.,  43  Uion.  4T1 ;  40  N.  W.  Bap't, 
346. 

a.  ^pUoatlOD.  AppUealionfiaedupbj/agmtfromMtovnkiioieUdgt—efid 
of  yillto  ttattmeatl. — Where  a  local  agent  of  a  Bre  insarance  company  farnlthd 
a  blank  applleatioQ  to  a  party  seeking  inaaranoe,  and  the  agent  himaelf,  iriM 
hae  fall  and  oomplele  knowledge  of  all  the  tacts,  fills  np  the  blanks  and  in- 
forms the  applicant  that  the  same  is  done  oorrectlj,  and  the  applicant  bellsTM 
him  and  ^oa  the  applie*tlon,  and  afterward  a  policy  ia  iwned  thareon,  and 
afterward  a  Ore  occars,  destrovlog  all  the  insured  proparty,  held,  that  lh« 
company  cannot  then  claim  that  the  insurance  policy  is  void  becaoae  of  Into- 
curate  or  incomplete  statements  in  the  application.  Pltaenii  Ins.  Co.  *. 
Weeks,  40  Kans.  TSl;  38  Pao.  Bep'r,  410. 

Orai  appUeation  bg  intured — falte  ttatmteiU  to  eompaim  bg  ag»nt — tf»^-^ 
Where  an  applicant  for  Insarftnce  signs  no  application,  but  tetin  the  Sffsnl  thu 
there  is  a  mortgage  on  the  premises,  and  the  latter,  in  his  daily  report,  oa 
which  the  policy  is  Issued,  statea  that  there  Is  no  mortgage,  the  agent's  kaowl. 
edge  is  Imputable  to  the  company,  and  the  policy  lj  not  av  olded  by  the  mi*- 
reprenntation.     Oristock  v.  Boyal  Ins.  Co.,  87  Mich.  428;  49N.  W.  Bep'r.tSl. 

Parol  etidefiM  to  vary  lerittmi  appUMlion. —  Where  an  application  forininr 
ance  baa  been  reduced  to  writing,  and  the  applicant  has  had  an  opportunity  to 
read  the  same,  but  signs  it  without  reading  it,  and  there  is  no  fraud  practiced, 
and  the  applicant  afterward  receives  the  policy  of  insurance  tiased  upon  sneh 
application,  and  retains  It  for  several  months  without  objection,  he  canoat,  ia 
an  action  brought  upon  a  note  given  for  the  premium  on  sneb  policy,  taiy  or 
contradict  the  statements  in  the  written  application  by  parol  eridenoe.  Walkn 

T.  Sute  Ids.  Co.,  40  Kans.  81S;  38  Pao.  Rep'r,  718.  
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Jnfinaal  appUealioa  b]/ lttt»r  —  wkttherauarraTUi/. —  Thoa|;li  ths  lottar  In 
which  KpplicKtion  for  inanimnee  wm  nude  Btated  that  a  MrUla  amount  of  1d- 
nuaoee  wqttld  b«  mmintaiaed,  still  tber»  baing  no  reference  to  the  pollc?  to  an 
ipplication,  and  It  baLng  provided  bf  the  poUor  that  if  an  application  waa  re- 
ferred to  thereitt  It  ahonld  be  a  part  of  the  oontract  and  a  warrant;  bj  the 
umred,  it  will  be  held  that  the  policj  was  not  isaued  on  the  condition  that 
the  ainoant  of  iDsaranee  named  ehoald  be  maintained.  Citliena'  Ins.  Co.  t. 
SoffDUUi.  128  Ind.  S70;  37  :i.  K  B«p-r,  745. 

Lunred  not  bound  to  make  ditdMum  except  in  antutr  to  quMtiaiupropouiitM. 
—Where  the  polioj  oontaina  manj  questiooa  aa  to  faata  de«med  by  tbe  com- 
praj  raaterial  to  the  risk,  the  Inanred  is  bound  to  dtflolose  oalj  saoh  matten 
aamaj  ba  inqnirad  about  bj  tbeeompaoj.  Wfttie*iUeInt.,«to.,  Co.  v.  Stulti, 
87  Va.  «3»;  13  8.  E.  Eep'r.  77. 

DMonrg  a*  to  foatton  net  wUAin  knowUdge  of  tnturtd,—  An  inotractiou 
that  the  inanred  waa  bound  to  diecloee  ererj  material  (aot  which  at  the  time  of 
the  iHoauoe  of  tbe  policy  would  have  inflaeneed  the  ooinpanf  in  IwDingp  or 
MfnaiDg  it,  or  wUoh  would  have  Induced  the  demand  of  a  higher  rate,  Is 
pioperly  retiued,  »•  tlie  Inanred  moat  have  knowledge  of  the  axiBtence  of  the 
tact  or  of  ita  materiality  before  the  pollcj  can  be  avoided  for  his  failure  to 
diKlose  it.     Id. 

In  abrnnea  of  appUeatton,  tondOton*  of  poSef/  binding.— km  a  general  ra1«, 
where  there  la  30  application  for  Insurance,  the  Inaared  ia  bound  by  the  wn- 
ditioDs  found  in  the  policy  whleh  he  bu  accepted  and  retained  without  objeo' 
tioD.  McFbUnd  V.  St.  Panl  P.  ft  M.  Ina.  Co.,  4S  Hinn.  SLQ;  U  S.  W.  Rep'r, 
358. 

3.  Arfattntlon.  Vouoro/ ptveMim  J^r  orNtruMm.— ThoDgh  aBn  policy 
■ttpalatea  that  in  case  of  a  fatlnra  to  affree  upon  the  amount  of  damage  It 
ihall  be  aaeertaLned  by  appnlaera,  and  that  nntil  the  reqaiied  proofs  are  pro- 
doeed  and  appraisals  are  pamUttad  the  loss  shall  not  be  payable,  the  aasored 
having  oSmd  proofs  of  lonthat  are  rejected  by  (he  CMupany,  which  does  not 
demand  an  appraisal  nor  dUpate  the  amount  of  damage  as  shown  In  the  piooh, 
may  sua  for  the  losa  without  himself  first  offering  to  have  the  property  ap. 
praised,  or  requesting  the  appointment  of  appr^sers,  Randall  v.  American 
Firs  Ins.  Co.,  10  Hon.  840;  23  Fao.  Uap'r,  Ki-  To  the  same  eSbct,  Bandall 
V.  Phceolx  Ins.  Co.,  10  Hun.  809;  S5  Pac.  Rep'r,  BW;  Walner  v.  HiUord  Unt. 
Fire  Ins.  Co..  1S8  Ifaas.  885;  38  N.  B.  Bep'r,  877. 

The  fact  that  adjusters,  without  antborlty  from  an  InsniaDea  oomp«ny,  in 
making  ap  proofs  of  loss,  agree  with  the  assuTed  on  a  certain  amount,  is  not  a 
waiver  by  the  company  of  a  oandttion  in  the  policy  requiring  the  amount  of 
logs  to  be  asaartained  by  arUtratlon  baforn  suit.  Where,  however,  litch 
amount  is  Included  by  the  adjusters  in  the  proofs  of  loss,  and  is  sent  to  and 
retained  by  the  company  wlthont  ot>jecUon,  it  thereby  consents  to  the  amount 
and  w&Wea  the  right  to  have  the  loss  arbitrated.  Everett  v.  London  ft  L.  Ins. 
Co..  143  Penn.  St.  883;  'ii  Atl.  Bep'r,  819. 

«.  OondltloDa  of  fmlaltwe— thatr  constmotton  and  appUoaUoa.  Man^fae■ 
tvring  MtabUAnunt — eeaoinB  to  operate.— k  building  used  as  a  shoe  factory, 
tbe  machinery  and  flztnrea.  and  the  atook  of  boots  and  shoes  therein,  were 
wpaiaiely  insnred  in  difhreiK  companies,  under  poUdes  cont^nlng  no  refer- 
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•Bee  to  each  oth«i.  Id  kooordaDoo  with  the  "  stuidkid  form  "  pNaeribed  hf 
FnbUe  SUlntoa  of  Hunchnaatto,  ehapter  llO,  BMtioti  139,  Mch  poUcy  w 
Doo^tlonsd  to  be  Told,  "  If  the  pivpartj  Inanred  was  a  nwcnfaeturlDg-  ee*ab- 
UldiinaDl,  i(  aneh  eatabli^metit  CMtaed  opentiot]  for  more  than  thlrtj-  da;g," 
wlthont  written  permiatioii.  Held,  that  a  itoppAge  of  machiDorj  for  foar 
Bontha,  and  dlachsrge  of  emplojaa,  forfeited  the  poUdee  on  the  bafldlng'  and 
iiiaahliier;r>  *lthongh  the  Insnniiee  eompauy  koaw  it  was  naual  Ihoa  to  atop 
bneineM  io  the  dnll  aaann.  Stone  v.  Howard  Idi.  Co..  133  Haaa.  4^  ;  27 
N.  IE.  Bep'r,  9.  The  poUoy  on  the  atoek  of  boola  and  ahora  waa  not  forfeited, 
•Ittee  tike  propertf  iaaaied  waa  not  "  a  maiinfaetnring  estatdiahmant,"  or  a 
part  ot  one.     Id. 

U»e  offftuolint — teaieer  ofeonditiot^ — A.  oonditiMi  In  a  pollej  proTided  that 
it  gaaollne  waa  need  up^a  the  premUea  the  policy  aboutd  be  roid.  It  waa 
iaaaed  wlthont  loqnlrj',  and  witbont  an  application  or  any  repreaeotatlon*  on 
plaiodlTa  part.  BeaaoDable  iuTeatigUloD  would  haTs  dlaeloeed  that  plaintiff 
waa  then  tialng  a  gaaoline  atore,  and  the  Bre  wbieb  aabaequentlj  deetrofed 
the  honne  waa  oaoeed  by  aa  aiplosion  of  thla  stove.  Held,  that  pUDtilF  eonld 
not  teeovet  on  the  policy.  McFarland  t.  St.  Paul  F.  h  H.  liia.  Co.,  48  Hinn. 
519  ;  4«  N.  W.  Rep'r,  W&. 

Storinff  Juuardout  artklt*  —  keepiitg  ffotoUne  and  kerotmtfor  tale. — Thong'h 
gaaoline  and  ooal-oil  may  boartielea  of  iha  claaa  known  aa  "  extra  haxBTdoos." 
the  keeping  of  them  In  reasonable  quantitiea  In  a  grocery  atore  for  the  por- 
poee  ot  eelling  at  ret^l,  unleaa  apedBeally  prohibited  in  the  policy,  will  not 
avoid  a  contract  of  Ore  inaarance,  notwtttwtandlDgprovlaiona  In  the  policy  that 
It  ahall  be  rold  It  the  premiaes  are  oecnpied  in  anch  a  way  aa  to  Increaae  the 
riak,  or  ilnaedfiwthBparpoBeof  "atoring"  any  areola  de Dominated  "haaard- 
oaa"  or  "extra  hanrdooa."  BeoBhaw  y.  Htaeouri  State  Mut.  F.  A  U.  Inn. 
'Co..  lOSHo.  S90. 

Yaeaney  for  Vtirly  day*  —  eompvtation  of  Umt. — Plaintiff  Bled  an  applica- 
UoQ  for  InantaDce  with  delendant'e  agent,  and  eome  time  after,  reoelvlngp  notice 
that  hla  policy  waa  ready,  called  for  it,  and  paid  the  preminm.  There  waa  no 
agreement  that  the  policy  ahonld  take  effect  before  payment  of  the  premiam. 
Held,  that  the  time  botwoeo  the  appUcatioD  and  payment  of  the  premium 
cannot  tie  coiuldeted  io  determining  whether  the  premiaea  were  vacant  for 
thirty  days,  contrary  to  a  prorleion  of  tlie  policy.  Wuner  v.  Mllford  Mot. 
Fire  Ina.  Co.,  1S3  Maaa.  88S;  26     .  K.  Uep'r,  677. 

C/umge  tn  lAe  expomre — ttmporary  location  of  «leam  ervifM. — The  use  by 
the  aaaured  ol  a  ateam  engine  to  operate  a  aom-aholler.  near  an  inaored  oom- 
crib,  ia  within  the  meaDing  of  a  dauae  In  the  policy  that  it  shall  be  roid  "  if 
there  be  any  ohanga  in  the  espoanre,  by  the  erection  or  oceapation  ot  attjaceDl 
buildinga  or  by  any  means  whatever  in  the  eontrol  or  knowledge  of  the 
aaaured."   Davis  v.  Western  Home  Ins.  Co.,  81  Iowa,  406;  46  N.  W.  Bep'r,  107S. 

in«rsaM  of  riik  —  sreetion  of  addition  Aytanont. — Wbeuatenant,  withont 
the  knowledge  or  consent  of  the  aaanred,  ereota  an  additlm  to  the  building  in- 
anted,  inch  ehaage  dees  not  avoid  the  policy,  althoagh  It  contalua  a  pioTtsion 
that  it  ahall  be  void  and  ot  no  effect  if  the  riak  be  increaaed  by  any  meana 
within  the  control  or  knowledge  of  the  aaaured.  Nebraska  &  L  Ins.  Co.  r. 
Chrlatlenaen,  29  Neh.  B72;  45  N.  W.  Bep'r,  9U. 

Manner  of  oeoupation—u*»  of  premitM  forpurpottt  of  prottUvtion.—Tha 
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bnildinK  Insnred  warn  deacilbed  In  tha  poUqr  •«  being  ooca^od  ma  »  mIooo.  It 
wu  »  oeeafdtd  by  »  teoMit  M  tbs  tinio  of  tha  flr«,  aa  well  aa  wbas  tba  pollcj 
ma  iMQsd.  Tbs  fact  thai  at  the  time  of  the  loaa  the  baiUUng  waa  alw  uaed 
bj  the  tenant  for  the  parpoM  of  proetttatlon  does  not  invaltdate  the  pallor, 
when  it  appears  that  the  premlsee  were  luad  for  lueh  Illegal  pitrpoM  without 
the  knowledge  or  oooaent  of  the  owner,  and  that  the  toaa  did  not  oooar  from 
each  nee.    Id. 

Ot^er  intwranot — knotlleiigt  ef  Offtni. — Taking  ont  eoncnrrent  fuanoee 
beyond  the  amoant  allowed  by  a  poU^  does  DM  arold  the  poUcj,  when  each 
coDcarrent  Inaaranoe  la  taken  oat  throagh  the  agent  of  the  oompanr  that  is- 
eoed  the  pollcj.  Hagan  v.  Herehanta  A  Baoken'  Ins.  Co.,  SI  Iowa,  831 ;  4S 
S.  W,  Bap'r,  1114. 

MUrepraentatioii  at  to  ineumbraneM  on  On  proptrtg. — A  Dre  insaranoe 
poli^,  oonditioned  to  be  riAi.  for  misrepreaantatioaa  Id  the  application,  is 
avoided  bj  a  gross  uoder-atatemeat  of  the  amoant  of  Inctunbnuioea.  O'Brien 
T.  Home  Ina.  Co.,  79  Wis.  899;  48  N.  W.  Rep'r,  714. 

B.  OonrtrooUon  of  policy.  F9natmantattttfor"angmena)ttU*purpo»e." 
—  Penninion  in  a  fire  Insaianoe  policy  to  oae  the  bailding  for  "any  mereas- 
tile  pnrpoae,"  doe*  not  authoriae  its  nse  aa  a  reataarant.  Qarreteon  t.  Uer- 
chasts  &  Bankere'  Ina.  Co..  8t  Iowa,  797;  4S  N.  W.  Bep'r,  1047. 

Lm»  bf  tBfiotian  —  liabiUtif. —  Where  the  Indemnity  provided  for  by  a  Bra 
policy  is  against  lose  or  damage  by  Dra,  without  making  any  escsption,  a  dam- 
age from  an  exploelon  will  be  covered  by  the  policy,  whether  It  result  fitm  an 
accidental  Ore  gradnally  coming  in  contact  with  coal-oil  or  gasoline,  or  from 
an  innocent  fire,  inch  aa  a  gsa-jet,  parpoaely  left  burning,  Igniting  the  in&am- 
mable  gaa,  mixed  with  atmosphere,  which  had  escaped  and  filled  the  room. 
Renshaw  ▼.  HisaDnri  State  Mat  F.  A  H.  Inn.  Co.,  10»  Mo.  5H;  16  B.  W. 
Bep'r,  045. 

SMiU  »f  rM. —  A.  poll^  of  Insomnoe  for  (1,000  on  twenty^ne  dUEeraat 
pieces  of  property  gave  an  itemlied  statement  of  the  pleoaa,  with  a  earn  of 
money  following  eash  itam,  amonnting  In  all  to  |90,000,  and  declared  that  the 
company  only  insured  one^iitieth  port  of  each  of  said  same,  and  thai  it  waa 
only  liable  for  eucii  proportion  of  the  leas  as  the  amoant  insarsd  thereby  bore 
to  the  whole  amoant  of  insaraoee.  The  property  was  damaged  by  fire  to  the 
ammint  of  $S1,000,  the  total  lasnranoe  being  $60,000.  Held,  that  the  ooia< 
p«ny  issuing  said  policy  was  liable  for  one-fortletb  of  the  loss.  Indiana  Ins. 
Co.  T.  Hoffman,  138  Ind.  S»;  27  N.  B.  Bep'r,  HI;  Cltiaene'  Ins.  Co.  v.  Uof- 
man,  188  Ind.  370;  27  N.  E.  Rep'r,  T4S. 

8.  OoBtmot  for  Insurano*  —  oOBsnmmation  of  oontntot —  The  retentiofl  «f 
a  policy  by  t^  Insnrad  with  knowledge  of  the  fact  that  certain  articles  of  prop- 
erty, agreed  to  be  eorered  by  the  policy,  have  been  omitted,  will  render  the 
Insured  liable  upon  his  premium  notea.  Pierce  r.  Home  Ins.  Co.,  4B  Ksns. 
57Si  36  Pan.  Rep'r.  5. 

1.  iHRmblalntnest  PwraAosspwiiferajKifVfarrMfMnt.— A  tenant  loeom- 
nwo  who  hae  parehaaed  the  Interest  of  his  cn-tenant  and  paid  the  eonaidetatioa 
BBder  aa  ctnl  agraement,  Ihoogh  he  has  not  teorived  a  deed,  hasan  Inaarabla 
ntaraat  in  the  entire  property.  Wainar  t.  MUford  Hat.  Firs  Ins.  Co.,  158 
Haas.  885;  36  N.  W.  Bep'r,  877. 

Hmban^t  rvU  a/AtfiMrtMcltfttf^s'fpnifMrtjr.— Where  ahoaband  oonveya 
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propertj  to  Ua  wife,  holding  nn  inaannee  poli^  on  the  bnildinga,  whidi  ptn- 
v<de8  tbKt  no  loM  eh«ll  bs  paid  nnlats  tiio  mMnr«d  or  Ma  aaritrma  il>all  u  the 
time  o(  tha  Bre  IiaTa  or  hold  %bottafidt  iDaarabla  Intereet  Is  tha  propenj 
baltied,  elthar  bj  owDarahip  or  aa  mortgagee,  he  cannot  recorer  for  a  ioai  od 
thagioand  that  the  buLldlnga  were  apon  the  homestead,  and  he  ihenbj  re- 
taloed  an  Inaarable  iDtarest.  OUie  v.  Thr«e  Kvers  Farmera'  Hni.  Pin  lu. 
Co.,  87 Mich.  849;  49  N.  W.  HepV,  598. 

8.  Interaat.  Where  tj  its  t«rmi  a  polioj  la  payable  alzty  days  after  proof  of 
Joaa  ,  the  ininred,  who  haa  dellTerad  proofa  of  Iobh  that  are  rajected  bj  tha 
companj  bacaaae  thej  contain  a  elauae  stating  that  the  eatimate  of  Ta]M  mi 
made  bj  peraooa  agreed  apon,  can  recover  interest  from  the  date  of  the  deliT. 
ery  of  the  proofs.     Randall  t.  Am.  f^re  Ins.  Co.,  10  Mod.  SfO;  2iS  Pac  Rep'r, 


9.  limitation  olanaa,  Origiiu^  tumrrum*  qtuuhtd — atia*  tunimruafUrtim 
iimittd. —  An  action  on  a  policy  of  Inauraace  oondiUooed  that  aoit  thereon  abiU 
be  brought  within  a  year  la  brongbt  In  time  if  the  original  sommonaisinacd 
within  a  year,  thoDgh  it  la  afterward  ael  aalde  and  an  alioi  Bammoo*  'nta'i 
aftiir  expiration  of  the  jear.  Bvorett  v.  Niagara  Ina.  Co.,  142  Peon.  St.  ^: 
SI  Atl.  Bep'r,  817. 

Wawerof,  bv  eompanf—aeU held in*ufflei*nt~ Tbamrtmot  *AiuBltn,witboat 
authority  ^m  an  InanraDoe  company,  and  letters  from  the  oompaoy  to  \U  owt 
agent,  denying  liabUlty,  bnt  informing  him  that  to  aroid  litigation  il  would 
aettle  ander  oert^n  ooDdltiona,  are  notaatBdent  evidence  to  wamataatHniasiDii 
to  the  jnry  of  the  qneation  of  waiver  by  the  oompaoy  of  a  oonditioo  at  tha 
policy  limiting  the  time  within  which  aoit  ahould  be  brongUt.  EvereU  •. 
London  ft  L.  Ins.  Co.,  149  Penn.  St.  883;  21  Atl.  Rep'r,  819. 

Act*  of  iNtf««r  aiu«<  b«  done  aithin  period  limited. —  To  conatitnte  a  vutct 
by  an  insurance  oompany  of  a  condition  in  a  policy  limiting  the  time  wliliiii 
which  suit  shall  be  bonght,  tho  act  relied  on  muat  have  been  done  daring  tt> 
period  of  limitation.     Id. 

9,  pToob  of  toaa.  Waiver  of  formal  proof*. —  In  an  action  on  an  ininmia 
policy,  it  appeared  that  an  adjuster  of  the  company  spent  aevera]  days  will 
the  aasared's  aon  and  agent  In  making  a  liet  of  the  pereooalty  deatroyed,  vA 
the  two  employed  a  hnilder  to  eatimala  the  valna  of  certain  Imlldlnga.  lad  n- 
ferred  to  an  arUtiatoi  the  ralne  of  a  dwelling  on  which  thef  conid  not  ifrM. 
Held,  that  If  the  adjnater'B  condnct  wonld  induce  an  honest  belief  tlitt  tht 
proofs  then  being  made  were  all  the  company  required,  and  the  a«Bni«d  did 
•o  btlive,  the  Jury  might  Bnd  that  formal  proofa  were  waived.  Griitock  *' 
Royal  Ins.  Co.,  87  Mich.  438  ;  40  N.  W.  Rep'r.  684. 

Dtniai  of  UMittV  —  tftet  a*  a  teaieor  o/jmiq/k.— Where  a  fire  iniaiuo 
policy  was  leaned  by  an  inenrance  company,  and  afterward  the  inanred  prrfi- 
erl;  wae  deatroyed  by  Bre,  and  the  company  then  denied  all  liability  on  itu 
ground  that  the  policy  was  void,  held,  that  by  thia  denial  the  cotDptni  la 
effect  waived  all  Its  rights  ander  certain  atipnlationB  in  the  policy  reqniriof 
proofs  of  loaa  to  be  made,  and  giving  the  company  sixty  days  thereafter  wiiUa 
which  to  pay  the  lora  ;  and  a  salt  brought  on  the  policy  within  laM  tbu  tba 
sixty  days  la  not  prematurely  hronght,  Phonlx  Ins.  Co,  t.  Weeks,  45  Ka^ 
751 ;  26  Pac.  Bep'r.  410. 
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10.  Boh  upon  poUoy— parttM— plMuUiiKi — TJdepo  Jrfwiw.  Oamplaint 
<iMrfiMtn^a<tMfivun(l«e//i>r/«(tur«.— Althoaghths  poUcjMt  forth  la  the  oom- 
pUlDl  oonUinB  a  prorlslOD  that  It  shall  be  void  U  the  premlBes  become  raeaut. 
It  Is  annecessMT  to  «llage  that  the;  did  not  become  vacaot,  ae  this  Im  matter 
of  defeiue  oalf.  BatteroDt  Mfg.  Co.  t.  MaDUtacturera'  Hat.  Fire  Ids.  Co., 
19  WIi.  303 1  47  N.  W.  Rep'r,  366.  To  eame  effea,  Benedls  v.  Oennao  Ina. 
a.,  78  Wia.  77 ;  47  N.  W.  Hep'r,  176. 

Suit  bf/ moriffogi^  vhtn  lot*  poj/dbU  to  mortgagee. — A  mortgagor'a  right  to 
recover  In  hla  own  name  upon  an  inaarance  polloy,  In  wbjcli  the  loaa,  If  anj, 
is  made  payable  to  the  mortgagee  aa  hla  Interest  may  appear,  dependa  apon 
liii  having  paiil  the  debt,  or  having,  in  Home  other  proper  manner,  aatiBStMi 
tod  discharged  the  iocumbranee  ;  or,  poealbly,  he  might  recover  by  allegiog 
in  his  complaint,  and  ahowlng  apon  the  trial,  that  the  mortgagee  had  coo- 
nnled  to  and  authorised  a  recovery  by  him.  Qravea  v,  Am.  LirB-Stock  Ina, 
Co.,  46  Hlnn.  180 ;  48  N.  W.  Rep'r,  684. 

11.  Walvwofoonditlaiia.  Pronrian  a»  to  prepayment  of  premium.— i-eltaaa 
io  a  policy  of  fire  insuraDce,  providing  that  "  the  company  shall  not  be  liable 
by  rlrtae  of  tbia  policy,  or  any  renewal  thereof,  nntil  the  premiam  thereof 
■hall  be  aettially  paid,"  may  be  waived  by  tbe  company.  Nebnwka  &  I.  Ins. 
Co.  V.  ChiiatlenBon,  29  Neb.  673  ;  4&  N.  W.  Bep'r,  »S4. 

Ituiitff  jKUeyteith  iruncledffe  ofexitUng  incumitranee*. — Where  astipnlatiou 
in  a  polity  provides  that  the  company  aball  not  be  liable  "  if  the  property 
*  *  *  Is  or  shall  become  mortgaged  without  the  aasared's  written  notice 
to,  and  wlthoat  the  written  permission  of,  this  oompaDy  indorsed  on  the 
policy,"  and  the  assured  signed  no  written  application,  but  told  the  agent  that 
there  was  a  mortgage  on  As  premises,  delivery  of  the  policy  to  tbe  assured, 
witLont  an  indoreement  of  permission,  and  without  calling  his  attention  to  the 
conditions  respecting  the  Incumbrance,  operates  as  a  waiver  thereof  by  tbn 
company.     Gristock  t.  Boyal  Ins.  Co..  87  Mich.  488  ;  49  N,  ff.  Bep'r,  634. 

12.  Waiver  of  forMtnra,  Aettof  agtntreqairing  proof  of  loie,  etc.  The  for- 
feiture created  by  the  breach  of  a  condition  in  an  iuaurance  policy,  prohibiting 
the  i)Be  of  gasoline  la  the  bolldiog,  is  not  waived  because  the  company's 
agent,  whose  authority  was  limited  to  soliciting  insurance,  delivering  policies 
and  reeriving  the  preminms,  oonaented  that  the  buildiag  might  be  osed  as  a 
tescaarant,  which  included  the  nse  of  a  gasoliae  stove,  or  because  die  ageat 
required  proof  of  loss  at  the  expense  of  the  insured  without  claiming  the  for- 
feiiare.  Garretsou  v.  Merchants  &  Bankors'  las.Co.,  81  lows,  737;  45  N.  W. 
Rep'r,  1047. 

SOaiee  of  company  having  knowledge  of  ea-aie  offorfiiture  —  other  inmranee. 
—  Where  the  policy  provides  that  the  policy,  nnless  otherwise  provided  by 
igreemeat  iadorsed  thereon,  shall  be  void  if  the  insured  shall  thereafter  pro- 
core  any  other  insaraace  oa  the  pmperty,  mere  aotiee  or  knowledge  on  part  of 
tbe  insaranee  compaay  that  the  in sa red  lia«  eabsequently  placed  otberinaur- 
anoe  on  It,  or  Intends  to  do  so,  is  not  of  itself  a  wiJvet  or  consent  on  part  of 
tbe  company,  at  least  where  the  notice  is  not  communicated  in  a  manner  im- 
plying a  request  for  permitssioa  to  do  so,  or  so  as  to  require  the  company  to  act 
apon  it  by  either  connenting  or  refusing  to  coasent,  Goldla  v.  Northern  Ass. 
Co.,  4(1  Hina.  471 :  49  N.  W.  Rep'r,  246. 
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Kauoeh  t.  Albina  Lioht  asd  Wateb  Co. 

(Bapnme  Coait  of  Oragon,  Dec.  U,  IWl.] 

1.  Watkb  ooHFAjnBS.  Dnrr  to  Biiin.T  watbb  fob  fbitati  C0BnniP> 
riON.  A  oompKDj  iDcorporiiUid  for  the  parposo  of  Buppljing  ai  dt;  md  lis  la- 
hablUnta  with  wAter.  knd  b;  ordloftDCs  gnuitad  ths  privilege  of  Itjioga* 
pipei  through  the  atreeta  for  the  parpone  of  coDductlog  water,  with  no  Doodi- 
tioDS  Imposed  except  ih&t  its  pipes  eball  be  laid  in  a  certain  maoDet,  and  thu 
it  HhoDld  In  no  case  charge  more  than  a  certain  amonnt  for  water,  maat  toraiiifa 
water  to  any  pereon  on  ft  etroet  along  which  It  b*a  a  plpa,  though  thu  |Nti« 
waa  laid  for  certain  peraona,  who  paid  therefor  on  (he  agreement  tbat,  if  ii 
was  used  for  lapplylDg  wkter  to  anj  one  elto,  it  should  be  paid  tot  bj  Iba 
company. 

2.  Handaji  Da  the  pbofeb  kekbdt.  Jfandotnut  la  the  proper  method  ot 
compelling  the  company  to  furnish  water. 

APPEAL  from  circuit  court,  MultDomali  connt;,  E.  D.  Sbit- 
tacfa,  judge.  Application  of  Iver  H.  Haugeo  for  writ  of 
t/umdamua  to  the  Albiua  Ligbt  and  Water  Coiopanj'.  A  de- 
murrer was  sostained  to  the  aoflwer,  and  a  judgment  given  mik- 
ing the  writ  peremptory,  from  which  defendant  appeals.  Af- 
firmed. 

The  other  facts  iaUy  appear  in  the  following  statemeDt  by 
Lord,  J.: 

This  is  an  action  for  a  writ  of  mandamua  to  require  the  de- 
fendant to  supply  the  plaiutifE  with  water  by  tapping  a  certsiB 
water-main  ou  Tillamook  street,  and  allowiug  him  to  connect 
therewith  a  service-pipe,  etc.  The  facts  alleged,  iu  substwoe, 
are  these :  That  the  defendant  is  a  corporation,  the  basiDees  of 
which,  among  other  things,  ia  to  furnish  the  city  of  Albini, 
and  the  inhabitants  thereof,  with  water.  That  it  is  operatiDg 
under  a  franchise  granted  to  said  company  by  the  ooandl 
of  the  city  of  Albina  by  virtue  of  an  ordinauoe,  as  follow: 
"  An  ordinance  granting  the  right  of  way  througfa  tbe 
streets  for  laying  pipes  for  the  purpose  of  conveying  witer 
through  the  city.  The  city  of  Albina  does  ordain  as  follows: 
Section  1.  That  the  Albina  Water  Company,  its  sacoesaois  vA 
assigns,  be,  and  are  hereby,  granted  the  right  and  privile^of  lay- 
ing pipes  through  the  streets  of  the  city  of  Albina,  for  t!ie  p^^ 
pose  of  conducting  water  through  the  city.  Section  2.  That  tba 
ditches  for  laying  pipes  shall  be  snnk  two  feet,  and  the  pipes  for 
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uondncting  the  water  ehall  be  under  the  sarfiioe  or  level  of  tbe 
established  grade  eighteea  to  twenty  iaches  on  all  improved 
streets,  and  no  pipe  shall  be  laid  so  aa  to  interfere  with  the  con- 
Btmction  of  sewere;  provided,  that  nothing  in  this  ordinance 
c^all  be  conBtroed  so  as  to  grant  any  exclusive  right  or  privilege 
of  condneting  water  into  the  city ;  provided,  farther,  that  said 
water  company  shall  in  no  case  cbai^  more  than  (1  per  month 
tor  the  first  faacet,  and  fifty  cents  for  each  additional  faucet,  in 
the  same  bnilding,  for  family  use,  or  at  a  private  dweliing-hoase,"  . 
etc  That  the  purpose  and  object  of  granting  to  said  company 
the  right  to  lay  water-maine  in  the  streets  of  said  dty  was  that  the 
citizens  of  said  city  might  be  famished  with  a  supply  of  pure  and 
wholesome  water.  That  by  virtue  of  the  authority  conferred  by 
said  ordinance,  the  defendant  laid  down  a  four-inch  water-main  in 
and  through  Tillamook  street,  in  tbe  then  city  of  Albina,  from  the 
east  line  of  theoriginal  town-site  of  the  city  of  Albina  to  the  west  line 
of  Twenty>foarth  street,  in  Irviugtoo,  and  connected  the  said  main 
with  the  maiu  on  Margaretta  avenne,  in  said  city,  and  for  nearly  a 
year  past  has  been  pumping  water,  and  ooodocting  it  through  eaid 
main  on  Tillamook  street,  to  supply  the  citizens  of  Irviugton  ro* 
siding  east  of  Fonrteeoth  street.  That  the  defendant  utterly 
refuses  to  allow  any  one  residing  on  Tillamook  street,  between 
the  east  line  of  tbe  original  town-site  of  Albina  and  Fourteenth 
street,  in  Irvington,  to  tap  said  main,  and  refuses  to  supply  them 
with  water  therefrom.  That  tbe  plaintiff  resided  on  Tillamook 
street  between  the  points  above  named,  and  is  the  owner  of  lot  3, 
block  136,  of  Irvington.  That  said  lot  abuts  on  said  Tillamook 
street,  and  the  plaintiff  is  constructing  thereon  a  dwelling,  and  is 
desirous  of  securing  a  supply  of  water  from  the  water-mains  of 
said  street,  that  being  the  only  source  of  water  supply  for  said 
premises.  That  the  plaintiff  has  repeatedly  "equestod  the  de 
feudant  to  supply  him  with  water  from  said  main,  but  has  always 
been  refnsed.  That  on  the  11th  day  of  July  the  plaintiff  ten- 
dered  said  defendant  $3.50,  the  regular  fee  charged  by  the  de- 
fendant for  tapping  a  water-main  with  a  service-pipe,  and  de- 
manded from  the  defendant  to  be  connected  with  said  water-mttin 
in  Tillamook  street,  and  to  be  supplied  therefrom  with  water ;  and 
that  said  defendant  refused  to  accept  said  tender,  and  refused  to 
oonnecttheplaintitPs  premises  with  said  main,  and  refused  to  supply 
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him  with  wftter  therefrom.  That  eaid  refusal  is  willfal,  and  ia  done 
forthe  tvowedparpofleoE debarring  thereeidentaonsaidTillamoot 
street,  between  the  original  towu-site  of  Albina  and  Fourteenth 
street,  and  partionlarly  the  plaintiff,  from  the  nee  of  water  from 
said  main.  That  the  plaintiff  ia  withont  any  legal  remedy  in  the 
premises  except  tlie  writ  of  mandamus,  etc.  The  defendant  de- 
nies that,  nnder  the  authority  conferred  by  said  ordinance,  it  laid 
down  a  foai^inch  or  any  water-main  iu  or  through  Tillamook 
street,  in  said  city,  as  alleged ;  or  connected  the  sud  alleged  main 
with  the  main  on  Margaretta  avenue,  in  said  oity  ;  or  for  nearly  a 
year  past,  or  for  any  time,  has  been  pumping  water  through  said 
alleged  main  ;  but  the  defendant  alleges  the  fact  to  be  that  Ellis 
G.  Hughes  and  O.  H.  Preecott  are  owners  of  the  tract  of  land 
known  aa  "  Irvingttm  "  and  "  John  Irring's  First  Addition,"  east 
of  Fourteenth  street,  in  Albina ;  and  that  in  pnrsnance  of  an  agree- 
ment entered  Into  b^ween  the  said  Hughes  and  Prescott,  for  the 
purpose  of  aupplying  water  to  the  property  in  Irringtoii,  and  said 
John  Irring'a  First  Addidon,  the  defendant  laid  down  in  said 
Tillamook  street  a  supply-pipe  for  said  Hughes  and  Preaoott,  for 
which  pipe  the  aud  Hughes  and  Preacott  paid,  for  the  sole  pur- 
pose of  sapplying  said  lauds  with  water.  That  said  pipe  is  owned 
by  aaid  Hughes  and  Prescott,  and  is  under  their  abaolnte  control. 
That  the  defendant  has  no  right  to  tap  the  same,  except  with  the 
consent  of  Hnghea  and  Prescott,  without  paying  the  said  Hughes 
and  Prescott  the  enm  of  $3,600,  the  cost  of  laying  the  same. 
That  the  bnuneea  along  the  line  will  not  justify  the  defendant  in 
incurring  the  expense  of  purchasing  said  serrice-pipe  and  con  vert- 
ing it  into  a  main.  That  defendant  has  repeatedly  applied  tosaid 
Hughes  and  Prescott  for  leave  to  tap  said  service-pipe,  without 
having  to  pay  the  price  charged  therefor,  bat  they  wholly  refuse 
to  give  consent  for  the  defendant  to  do  so.  Denies  that  the  de- 
fendant's refosal  to  tap  said  main  or  refusal  to  supply  the  plaintiff 
with  water  is  willful,  or  without  lawful  canee,  or  that  the  same  is 
done  with  the  avowed  oh  any  purpose  of  depriving  the  residents 
of  Tillamook  street,  or  the  plaintiff,  from  the  use  of  water  from 
the  alleged  main,  but  alleges  that  the  reason  for  not  supplying 
the  plaintiff  with  wat«r  from  aaid  servico-pipe  of  said  Hughes  and 
Prescott  is  that  it  cannot  do  ao  without  becoming  liable  to  pay 
aaid  Hughes  and  Prescott  for  said  pipe  the  sum  of  913,6I>0,  which 
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Bom  the  defendaat  is  not  now  prepared  or  able  to  pay,  and  for  ^e 
farther  reason  that  the  water  which  would  be  used  along  said 
street  will  not  justify  the  expenditure,  etc.  The  plaintiff  de- 
murred to  the  new  matter  stated  in  the  answer,  and  when  the 
caaae  was  heard  the  court  sustained  the  demurrer,  and  gave  judg- 
ment making  the  writ  peremptory,  from  wliich  this  appeal  is 
taken. 

Dolph,  BeUmggr,  Mallan/  <&  Simon  for  appelhint.  J.  O. 
Moreland  for  respondeut. 

LnsD  J.  (after  stating  the  facts).  From  this  statement  of  the 
case,  ae  presented  by  the  pleadings,  the  court  below  held  that, 
when  the  defendant  entered  upon  and  laid  down  its  water-mains 
in  the  street,  in  pursuance  of  the  privilege  granted  by  the  ordi- 
nance, it  became  bound  to  snpply  every  abutter  upon  the  street 
with  water.  The  contention  for  the  defendant  is  that  the  or- 
dinance does  not  impose  the  duty  upon  it  to  furnish  water,  bat 
only,  if  it  shall  furnish  water,  that  the  charge  therefor  shall  not 
exceed  a  certain  sum  therein  specitied ;  that  the  grant  is  to  lay 
pipes  through  the  streets  for  the  purpose  of  conducting  water 
through  the  city  in  the  mode  prescribed,  aud  so  as  not  to  inter- 
fere with  the  construction  of  sewers ;  but  that  it  contains  no  pro- 
vision requiring  it  to  supply  the  city  or  its  inhabitants  with  water 
hence  the  ordinance  imposes  no  duty  upon  the  company  to  fur- 
nish water  to  any  one.  In  whatever  form  the  argument  is  pre- 
sented, it  rests  essentially  upon  this  contention.  While  admit- 
ting that  it  is  a  corporation  organized  to  supply  the  city  and 
its  inhabitants  with  water,  and  that  the  city,  by  its  ordinance, 
granted  it  the  right  to  lay  water-mains  through  its  streets  for  the 
purpose  of  carrying  into  effect  the  objects  of  its  incorporation,  it 
insists  that  the  ordinance  is  the  measure  of  the  rights  conferred 
and  the  obligation  imposed,  which  by  its  terms,  only  grants  "  the 
right  and  privilege  of  laying  pipes  through  the  streets  of  the  city 
of  Albina  for  the  purpose  of  conducting  water  through  the  city," 
under  t)ie  conditions  imposed,  without  "  a  word  in  the  language 
of  the  grant  from  which  it  could  be  inferred  that  the  company  is 
placed  under  any  obligation  whatever  to  snpply  any  inhabitant  of 
the  city  with  water,"  Counsel  say :  "  If  the  ordtaanoe  liad  im- 
posed npon  the  company  the  duty  of  supplying  the  inhabitanta 
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Btrong  preeumptioD  that  there  U  no  principle  of  law  apoD  which 
it  can  be  supported."  But  tbie  case  and  ite  reasoning  was  directly 
disapproved  and  orerrnled  in  the  subsequent  case  of  Olmsted  v. 
Proprietors,  47  N.  J.  Law,  333,  in  which  the  court  says :  "  In  that 
case  [Paterson  Gas-Light  Co.  v.  Brady]  Mr.  Justice  Elmer  declared 
that  the  company  was  under  no  legal  obligatiun  to  enpply  gas  to 
all  pereoDB  having  buildings  on  the  line  of  their  pipes,  upon  tender 
of  reasontible  compensation.  He  rested  this  view  on  the  absence 
of  any  express  provision  in  the  charter  imposing  such  duty  upon 
the  company.  This  decision  fails,  however,  to  give  due  effect  to 
the  pnrpese  of  the  legislature  in  creating  the  compsny,  and  to  the 
implied  obligation  assumed  by  the  company  in  accepting  the 
grant  If  it  were  a  grant  for  mere  private  uses,  empowering  the 
corporate  body  to  withhold  service  at  pleasure  from  all  pwsone, 
the  eompnny  would  be  without  the  right  to  occnpy  the  publio 
streets  for  the  laying  of  its  pipes,  and,  of  course,  the  grant  of  emi- 
nent domain  for  such  private  purpose  would  be  void.  In  this 
respect,  in  my  judgment,  the  conclusion  In  the  FateraoD  Case  was 
erroneous,  and  in  conflict  with  the  views  expressed  in  the  Tide- 
Water  Case,  18  N.  J.  Eq.  518,  and  in  National  Docks  Ey.  Co.  v. 
Cential  R.  Co., 32  N.J.  Eq.  755." 

This  view  is  certainly  more  in  accord  with  recent  decisions  es- 
tablishing the  doctrine  that  it  is  mandatory  upon  corporations  of 
this  sort  to  supply  one  and  all  without  distinction.  The  defend- 
ant  by  incorporating,  under  the  statute,  for  the  purpose  of  supply- 
ing water  to  the  city  and  its  inhabitants,  undertook  a  bnainesB 
which  it  could  not  have  carried  on  without  the  grant  of  emioeot 
domun  over  the  streets  in  which  to  lay  its  pipes.  It  was  by  in- 
corporating for  this  purpose,  and  in  accepting  the  grant,  it  became 
invested  with  a  franchise  belonging  to  the  public,  and  not  enjoyed 
of  common  right,  for  the  accomplishment  of  public  objects,  and 
the  promotion  of  the  public  convenience  and  comfort.  Its  busi- 
ness was  not  of  a  private,  but  of  a  public  nature,  and  designed, 
under  the  conditions  of  the  grant,  as  well  for  the  benefit  of  the 
public  as  the  company.  "  Snch  a  business,"  says  Hr.  Justice 
Harlan,  *'  is  not  like  that  of  an  ordinary  corporation,  engaged  in 
the  maanfacture  of  articles  that  may  be  quite  as  indispensable  to 
some  persons  as  are  gas-lights.  The  former  articles  may  be  sup- 
plied by  individual  effort,  and  with  their  supply  the  government 
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has  no  sacb  ooncem  that  it  can  gnnt  sn  ezdaaiTe  right  to  engage 
in  their  nuonfacture  and  Bale ;  but  as  the  distribution  of  gas  in 
thickly  popalated  districts  is,  for  the  reuon  stated  in  other  cases, 
a  matter  of  -which  the  pohlic  may  assome  control,  services  ren- 
dered ID  supplying  it  for  public  and  private  ose  constitate,  in  onr 
opinion,  snch  pablic  eerrices  as,  nnder  the  constitotion  of  Ken- 
tucky, anthorized  the  legielatore  to  grant  to  the  defendant  the 
exclnsive  privileges  in  question/'  Louisville  Gas  Co.  v.  Citizens' 
Gas-Light  Co.,  115  U.  S.  683;  6  Sup.  Ct.  Rep'r,  265.  And,  in 
another  case  the  same  eminent  judge  said  :  "  The  manafactnre  of 
gas,  and  its  distribution  for  public  and  private  use,  by  means  of 
pipes  laid  down  under  l^islative  anthonty,  in  the  streets  aud 
ways  of  a  city,  is  nut  an  ordinary  business  in  which  every  one  ma; 
engage,  bat  is  a  franchise  belonging  to  the  govemnient,  to  be 
granted  for  the  accomplishment  of  public  objects,  to  whomsoever, 
and  apon  what  terms,  it  pleases.  It  is  a  business  of  a  public  na- 
tnre,  and  meets  a  public  necessity,  for  which  the  state  may  make 
provision."  New  Orleans  Gas-Light  Co.  v.  Lonidana  Light,  etc, 
Co.,  115  U.  8.  650;  6  Sup.  Ct.  Rep'r,  252.  It  must  then  be  con- 
ceded that  the  defendant  is  engaged  in  a  business  of  a  pablic,  and 
not  of  a  private  nature,  like  that  of  ordinary  corporations,  engaged 
in  the  manufacture  of  articles  for  sale ;  and  that  the  right  to  dig 
up  the  streets,  and  place  therein  pipes  or  mains  for  the  purpose  of 
conducting  water  fur  the  supply  of  tlie  city  aad  its  inhabitants, 
according  to  the  express  purpose  of  its  incorporation,  and  the 
bnsineas  in  which  it  is  engaged,  is  a  franchise,  the  exercise  of  which 
could  only  be  granted  by  the  state,  or  the  munScipality  acting 
under  legislative  aathority.  In  such  case,  how  can  the  defendant 
refuse  to  supply  water  to  one  and  all  without  distinction,  whose 
property  abuts  upon  the  street  in  which  their  pipes  are  laid,  upon 
the  tender  of  the  proper  compenaatioQ  J  The  defendant  company 
was  organized  to  supply  water  to  the  city  and  its  inhabitants,  and 
the  franchise  granted  by  the  city  anthorities  was  the  means  nec- 
essary to  enable  it  to  effect  that  purpose. 

Without  the  franchise,  the  object  for  which  the  com^wny  was 
incorporated  would  fail  and  come  to  naught.  It  could  not  cariy 
on  the  business  of  supplying  the  city  and  its  inhabitants  with 
water  without  authority  from  the  city  to  dig  its  streets  and  lay 
pipe  therein  for  conducting  or  distributing  water  for  pubKo  and 
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privftte  BBe.  It  wu  not  oi^anisod  to  lay  pipes,  bat  to  BQpply  T&ter> 
and  the  grant  was  to  enable  it  to  do  it,  and  thereby  effect  the 
poblic  purpose  contemplated.  When  the  defendant  incorporated 
to  carry  on  sncha  boainess,  we  may  reasonably  aesnme  that  it  was 
with  the  expectation  of  receiving  a  franchise  from  the  city,  which, 
when  conferred,  it  would  undertake  to  oarry  on  according  to  the 
purposes  for  which  it  was  organized.  By  its  acceptance  of  the 
grant,  under  the  terms  of  ita  incorporation,  it  assumed  the  obliga- 
tion of  supplying  the  oity  and  its  inhabitants  with  water  along 
the  line  of  its  mains.  It  conld  not  dig  up  the  streets  and  lay 
pipes  therein  for  condncting  water  except  to  furnish  the  city  and 
its  inhabitants  with  water.  That  was  ths  purpose  for  which  it 
became  a  corporation,  and  the  grant  of  the  city  was  to  enable  it  to 
carry  it  into  effect.  And  "if  the  supplying  of  a  city  or  town 
with  water,"  as  Yan  Syckel,  J.,  said,  "  is  not  a  public  pnrpoee,  it 
is  difficult  to  conceive  of  any  enterprise  intrusted  to  a  private  cor- 
poration that  cotild  be  classed  under  that  hoad."  Olmsted  v. 
Proprietors,  supra. 

As  the  defendant  could  not  carry  on  the  business  of  supplying 
water  without  the  franchise,  the  city  mnst  have  intended  in  grant- 
ing such  franchise  to  charge  it  with  the  performance  of  the  duty 
it  andertook  for  the  pnblic  by  the  terms  of  its  incorporation,  and 
the  defendant,  in  accepting  the  benefits  of  the  grant,  must  have 
assumed  the  performance  of  such  duty.  In  a  word,  the  accept- 
ance of  a  franchise,  under  such  conditions,  carries  with  it  the  cor- 
responding duty  of  supplying  the  public  with  the  commodity 
which  the  corporation  was  organized  to  supply  to  all  persons 
without  discrimination.  "It  may  be  laid  down  as  a  general 
rule,"  says  Mr.  Morawetz,  "  that  whenever  the  aid  of  the  govern- 
ment is  granted  to  a  private  company,  in  the  form  of  a  monopoly 
or  a  donation  of  public  properly  or  funds,  or  a  delegation  of  the 
power  of  eminent  domain,  the  grant  is  subject  to  an  implied  con- 
dition that  the  company  shall  assume  an  obligation  to  fulfill  the 
pnblic  pnrp'tse  on  account  of  which  the  grant  was  made.  *  * 
*  The  same  rule  applies  to  companies  invested  with  special 
-privilegee,  at  the  expense  of  the  public,  for  the  purpose  of  sop- 
plying  cities  with  water."  3  Mor.  Priv.  Corp.,  §  1129.  The 
boohs  are  replete  with  illustrations  of  this  principle  as  applied  to 
water  companies,  gas  companies,  telephone  companies  and  others 
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in  the  peiformtaee  of  paUie  dotki.  In  Lombard  t.  Stmnis,  i 
CtuJL  61,  it  was  bdd  that  if  an  aqaedact  oorporatioo,  establidKd 
for  the  purpoaeofsapplriiiga  Tillage  with  pare  water,  elKtoldiui- 
dertake^  eapricionfily  and  oppresirelr,  to  enhance  the  value  of 
certain  estatea  br  fonushing  tbem  with  a  snpplv  of  Wats',  and  de- 
pmnate  that  of  odiers  br  ref  Obing  it  to  them,  sach  oooduet  woold 
be  a  plain  abase  of  their  franchise. 

Shaw  C  J.,  said :  "  We  can  perceire  no  groand  on  which  to 
•ostain  the  ailment  that  this  act  does  not  declare  a  pnblic  nse. 
The  8n|q>lj  of  a  large  nom'jer  of  inUahitants  with  pore  water  is  a 
poblic  pnrpoae.  Bat  it  is  ai^ed  that  there  is  no  cypress  provisioD 
therein  requiring  the  craporation  to  snppir  all  families  and  per- 
6006  who  sboold  Applj  for  watu"  on  reasonable  terms;  that  thev 
mar  aet  capricionsiT'  and  oppre^jirelj ;  and  that  bv  famishing 
eome  hooses  and  lots,  and  refaslii^  to  sapply  otber&  they  may 
thasgire  a  ralnetosome  lots,  and  doay  it  to  others.  This  would 
be  a  plain  abase  of  their  franchise.  By  a-scepting  the  act  of  in- 
corpontion,  they  undertake  to  do  ^i  th^p-jMicdoties  reqoired  by 
iL"  This  caae  is  cited  with  approval  in  Ljwell  v.  Boston,  111 
Mass.  4^  and  in  Olmsted  v.  Ptopnetors,  suim.  in  which  Gas- 
Li^'iit  Ca  T.  Brady,  2T  N.  J.  Law,  Ho,  is  disliacily  disapproved 
and  overraled.  In  Shejtan]  r.  Gas-Li^Ut  Gx,  6  Wis,  539,  ti»  com- 
{■any  had  the  exelnave  right  of  sopplying  the  city  of  Vilwankee 
with  ga&.  Ti'ie  plaint:^  a  mer:ba:it  doing  basinet  on  a  street 
ci>:itaining  one  of  the  deiendant's  m&'.as,  d;>ed  ap  his  establish- 
ment with  the  necessary  pipes  and  fixtures  fiv  lighting  the  same 
wi'.h  gas.  He  applied  to  the  comjMny  for  a  snppiy.  teoderiog  at 
the  sarne  time  $5  in  alvan..-e  piyiuent  ihetefi>r.  He  was 
re^airej.  as  a  onJition  prwedea:,to  sijn  the  pr.nrei  ra!v>saad 
reflations  of  the  company.  He  dec*in«d  to  dtt  fOL  The  company 
ref-*l  lo  waive  the  p.>:ni.  and  suit  was  brojgbt  to  iwcover  daai- 
aj&s  snfferei  by  the  p^ain-.lff  beoasae  of  STi».*h  rtiasiL  After  dis- 
cassjag  the  qaesrion  at  greji  length,  the  ooart  held  that  the  com- 
puiy  wac  bonod  to  fQm:sh  gaa  to  the  citizen  who  has  made  aD 
neoessuy  preparation  to  tw«ve  the  sune,  upon  oxuii'.ianj*  by  the 
citizen  wi:h  sa.-h  roisonAl'Ie  terms  as  the  comiuny  may  rightfally 
impose.  But  the  court  deL-:ai«  t;i«  the  fai-t  of  an  exclwdve  right 
to manafa^'tnre and  eel  gas  in  the  ci:y  w>taM  iaipiy  an  oS!:fitioo 
oa  the  put  of  the  company  to  faraish  the  city  and  dtinms  with 
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a  reasonable  stipply  upon  reasonable  terms ;  that  wlien  the  nature 
and  objects  of  the  corporation  are  considered,  namely,  the  exclu- 
sive right  to  manufacture  and  sell  gas  for  tlie  purpose  of  lighting 
the  city  and  dwellings  and  business  places  of  its  inhabitants,  how 
can  it  be  urged  that  this  is  a  mere  private  corporation,  for  the 
manufacture  and  sale  of  a  commercial  commodity  )  In  Williams 
T.  Gas  Co.,  52  Mich.  4S9;  18  N.  "W.  Kop'r,  236,  the  action  was 
for  damages  for  the  failure  of  the  defendant  to  furnish  the  plain- 
tiS  with  gas,  as  plaintiff  claimed  was  the  defendant's  duty.  The 
court  says:  "  The  questions  presented  aud  argued  be  fore  the  judge 
of  the  fluperiop  court  by  counsel  for  the  defendant  were  —  Mrst, 
the  plaintiff  could  not  recover,  for  the  reason  that  the  defendant 
was  under  no  legal  obligation  or  duty  to  supply  any  citizen  of 
Detroit  with  gas.  The  court  below  disagreed  with  the  defend- 
ant's counsel  upon  this  point.  I  agree  with  the  judge  of  the 
superior  court  that  it  is  the  duty  of  the  defendant,  upon  reasona- 
ble conditions,  to  supply  the  citizens  of  Detroit  who  have  their  resi- 
dence at  and  places  of  business  east  of  the  center  of  Wuolward 
avenue  with  gas,  wherever  the  defendant  has  connected  its  mains 
and  service-pipes  with  the  pipes  and  fixtures  used  at  Hucli  resi- 
dences and  places  of  business,  and  the  owners  or  occupants  shall 
desire  the  same.  "  The  defendant  is  ■  corporation  in  the  enjoyment 
of  certain  rights  and  privileges  under  the  statutes  of  the  state  and 
charterandby-lawaofthecity,  and  derived  therefrom.  Theserights 
and  privileges  were  granted,  that  thecorresponding  duties  and  bene- 
fits might  inure  to  the  citizens  when  the  rights  and  privileges  confer- 
redshould  be  exercised.  The  benefits  are  the  cumpensation  for  the 
rights  conferred  and  privileges  granted,  and  are  more  in  the 
nature  of  convenience  than  necessity ;  and  the  duty  of  this  corpo- 
ration imposed  cannot,  therefore,  be  likened  to  that  of  an  inn- 
keeper  or  common  carrier,  but  more  nearly  approximates  that  of 
the  telegraph,  telephone  or  mill-owner."  Price  v.  Riverside, 
etc.,  Co.,  56  Cal.  431;  McCrary  v.  Beaudry,  67  Cal.  120;  7  Pac. 
Rep'r,  264 ;  Lloyd  v.  Gas-Light  Co.,  1  Mackay,  331 ;  People  v. 
Gas-Light  Co.,  45  Barb.  136 ;  Gas-Light  Co.  v.  Oolliday,  25  Md. 
1 ;  Gas-Light,  etc.,  Co.  v.  Paulding,    12  Eob.  (La.)  378. 

The  same  principle  applies  to  telephone  companies,  which  are 
regarded  so  far  as  common  carriers  in  their  relation  to  the  pub- 
lic that  they  mast  serve  all  members  thereof  alike  in  the  trsus- 
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mieaioD  of  me80a^;e8.  Id  Telephone  Co.  v.  State,  118  Ind.  906 ; 
1 9  N.  £.  BepV,  004,  tbe  oonrt  eays:  "  While  it  aukj  aot  supply  aad 
take  the  place  of  tbe  telegraph  Id  many  ioataooee  aad  for  aaoj 
parpoaee,  yet  in  others  it  far  sorpaeeea  it,  and  is  and  can  be  pnt 
to  many  uses  for  vhich  tbe  telegraph  is  unfitted,  and  by  peraons 
wholly  unable  to  operate  and  ose  tbe  telegraph.  It  has  been 
held  universally  by  the  courts,  coneidering  its  use  and  porpoee, 
to  be  an  instruraent  of  commeroe,  and  a  common  carrier  of  news, 
the  same  as  the  telegraph ;  and,  by  reason  of  being  a  common 
carrier,  it  is  subject  to  proper  obligations,  and  to  conduct  its  bum- 
nese  in  a  manner  condacive  to  the  public  beuefit,  and  to  he  con- 
trolled by  law.  It  is  by  reason  of  tbe  fact  that  busineaa  men  can 
hare  them  in  their  offices  and  resideuces,  and  without  leaving 
their  homes  or  their  places  of  busiaess,  call  up  another  at  a  great 
distance,  with  whom  they  have  important  busniess,  and  converse 
without  loss  of  valuable  time  on  the  part  of  either,  that  the  tele- 
phone is  particalarly  valuable  as  an  instrument  of  commerce^  It 
being  an  instrument  of  commerce,  and  persons  or  corporations 
engaged  in  the  general  telephone  business  being  common  carriers 
of  news,  what  are  the  rigbte  of  the  public,  independent  of  the 
statute,  as  regards  discrimination?  Any  person  or  corporation 
engaged  in  the  telephone  basinces,  operating  telephone  lines,  fur- 
nishing telephonic  conuectioDS,  facilities  and  services  to  business 
houses,  persona  and  cotnpanies,  and  discriminating  against  any 
person  or  company,  can  be  compelled  by  mandate,  on  t)ie  petition 
of  such  person  or  company  discriminated  against,  to  furnish  to  tbe 
petitioner  a  like  service  as  furnished  to  others."  State  v.  Tele- 
phone Co.,  17  Neb.  126;  22  N.  W.  Rep'r,  237;  Commercial 
Union  Tel.  Co.  v.  New  EngUnd  TeL  &  Tel.  Co.,  61  Vt.  241 ;  17 
Atl.  Rep'r,  1071 ;  State  v.  Telephone  Co.,  36  Ohio  St.  296.  A 
corporation  UDdertaking,  by  its  acceptance  of  a  public  franchise, 
to  perform  a  certain  service,  can  be  by  mandamu8  compelled  to 
perform  that  servic&  People  v.  Railroad,  104  N.  Y.  58 ;  9  N. 
E.  Rep'r.  856;  Vincent  v.  Railroad  Co.,  49  HI.  33;  Trnst  Co. 
V.  Henniug,  17  Am.  Law  Reg.  (N.  S.)  266. 

The  pipe  which  was  laid  by  the  defendant  in  Tillamook  street 
was  laid  ander  the  franchiee  granted  by  the  city,  and  it  had  no 
authority  to  lay  any  other  kind  of  pipe  or  main  than  prescribed 
by  the  ordinaDcc,  or  for  any  other  purpose  than  conducting 
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water  to  6Dpply  the  city  and  its  inhabitants,  without  diacrimin»> 
tioQ,  to  all  persons  having  buildings  or  tots  on  the  lines  of  their 
pipe,  npon  tender  of  the  proper  compensation.  There  is  uo  ckim 
that  Hoghes  and  Presoott  had  anj  right  to  dig  up  the  street,  and 
to  lay  ench  pipe.  It  conld  only  be  done  by  the  detendant,  so  far 
as  disclosed  by  this  record,  under  the  grant,  iu  the  mode  pre- 
scribed, and  for  the  purposes  already  stated.  It  is  true  it  is 
alleged,  in  eSect,  that  the  pipe  was  laid  along  the  street  Euid  hi 
front  of  the  property  of  plaintiff  for  the  excliisiTe  benefit  of 
Hnghes  and  Preecott's  property,  and  for  the  sole  pnrpoee  of  snp- 
pljing  their  lands  with  water.  The  street  in  front  of  the  plaiu- 
tif  B  property  was  subjected  to  this  public  use  for  the  special 
benefit  of  aiding  in  the  sale  of  their  property.  Their  object  was 
to  induce  purchasers  to  buy  land  from  them  for  homes  in  places 
of  others  whose  property  along  the  street  abutted  on  the  main. 
To  favor  them,  the  defendant,  by  virtue  of  the  franchise  granted, 
laid  the  pipe,  but  refused  to  supply  the  plaintiff  with  water  from 
it  upon  the  tender  of  the  amount  usually  charged  for  such  ser- 
vice. As  neither  Hughes  nor  Prescott  are  parties  to  this  record, 
what  rights  or  contractual  relations  they  may  bear  to  the  defend- 
ant we  neither  knuw  nor  decide.  We  attach  no  significance  to 
words  "supply-pipe"  used  in  the  answer.  The  pipe  was  laid 
along  the  street  and  in  front  of  the  lot  of  the  plaintiff  under  the 
franchise  granted  by  the  city,  and  by  the  terms  of  its  incorpora- 
tion, to  supply  water  to  the  city  and  its  inhabitants.  This  being 
a  public  purpose,  and  the  business  of  a  public  nature,  the  defend- 
ant ninst  serve  all  alike,  and  for  any  discrimination  majtdtanus  is 
the  appropriate  remedy.  We  discover  no  error,  and  the  judg- 
ment must  be  aflBnned.* 

W«Ur  "™"i""'*-  — duty  to  ■•rr*  all  i^pUoMiU. —  In  aapport  of  ths  ptjn. 
eipal  caM  Me  Spring  V«U«7  WftMr- Works  v.  S«hottlar,  110  U.  8.  847  ;  Lam- 
bud  T.  BtaaniB,  4  Cosh.  60 ;  Poople  *.  MftntuttUin  Gm  Co.,  40  Bftrb.  180;  Catf 
•f  St  Lonli  V.  Bt.  Lonia  OM-Llgbt  Co.,  70  Mo.  69;  SUM  t.  Colnmbu  Gna- 
Ught,  sM.,  Co.,  84  Oblo  Bt.  S73. 

•  BcfMTted  tn  as  Fu.  Bep'rrHL 
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BsoniTO  Bi  AL.  T,  Kbw  Tobe,  L.  &  W.  B.  Oo.     Brsjissinc  bt 

AL.  V.   SaJCB.      jEAiniB  BT  AI.  T.  SaMB. 
(Oourt  ol  AppMlB  ot  New  Tork,  Oct  0,  lan .  t 

1.  RaILROADR  hi  BTREETa.     EXBANKMENra  AKD  antUOTCBBS  TOR  RAILROAD 

PUBPOBEB.  RlOHTS  OF  ABUTTING  OWNRBB.  The  leglsUtii»  latkj  Kathorln  rait- 
KMtd  tracks, either  lor BtaMU or  hone  rmllroadB,  tobe  Uld  od  the  ordinuy grade 
ol  atreets  the  fee  of  which  is  io  the  state  or  mQnJetpaJtIr,  witboat  making  ooni- 
peaeatloD  to  sbuttiug  owiien  lor  oonseqaeotial  iujuriei  to  their  property ;  bat 
It  CADDOt  legall;  authorize  structurea  for  railroad  purpose!  to  be  erected 
therein  for  the  OM  and  coDTentence  at  railroads  which  practically  eiclade 
the  abnttlDg  owoers  from  the  part  of  the  street  so  occupied,  without  eompen- 
Bating  them  for  the  lajurles  suffered  ;  and  lo  entitle  the  lot-ownoia  to  a  legal 
remedy,  actual  physical  eiclnsion  of  them  from  the  use  of  that  part  of  the 
street  occupied  bj  such  a  structure  is  not  necessary.  It  U  eDoug'li  that  such 
part   of  the  street   is  substantially  closed   against  tbem   for  ordinary  street 

2.  Statute  AUTHORIZINO  CITT  TO  FBKlHTIlAILROADBIHBTBBBrS.    IMPLIBD 

cx^DDiTiOHS.  1'he  power  conferred  by  the  charter  of  the  dtyof  Bn&la(L«wsN. 
Y.,  1870,  chap.  S19,  tit.  8,  §  19)  on  the  common  council,  "  to  permit  the  track 
of  a  railroad  to  be  laid  in,  along,  or  across  any  street  or  public  ground."  is 
enbject  to  the  qualification  that  no  property  rights  of  abnttiog  owners  are 
thereby  Invaded,  ereo  In  CMses  where  Che  city  hu  acquired  the  fee  of  the 
street  in  which  it  authorises  each  track  to  be  laid. 

8.  Railroad  Embankkent  in  Street  not  a  Chanbb  op  Qrase  and  Abct- 
TINO  Owner  EntiTLBD TO  DaMAQES.  In  pursuance  of  leave  granted,  under 
sncb  charter  provision,  by  the  city  council,  tna  rail  way  company  to  lay  two  tracks 
along  the  center  of  a  street,  the  fee  of  which  was  to  the  city,  the  company 
coDStrocted,  along  the  middle  of  that  street,  in  front  of  plalntlfTs'  lot  abutting 
thereon,  an  embankment  tvrency-foar  feet  wide,  and,  opposite  tbe  comer  of 
plaintlSfs  lot,  five  feet  nine  Incbee  high,  descending  gradunlly  for  a  distance 
of  about  three  handred  feet,  until  it  reached  the  street  level.  The  company 
payed  the  surface  of  the  twenty. four  feel  strip,  and  laid  its  tracks  thereon. 
The  embackment  was  supported  laleraly  by  solid  perpeodicalar  stone  walls. 
which,  with  the  railroad  occupying  its  sarface,  practically  excluded  plaintiSs 
from  that  portion  of  the  street,  and  also  prevented  access  to  their  premises 
from  the  etreete  oo  the  oibor  aide  of  the  embankment,  except  by  a  long  cir. 
enit;  and  the  only  practicable  road  way  left  in  front  of  plalnttK'  prnnisss, 
was  but  eight  or  nine  feet  In  width.  The  grant  of  leave  by  the  council  to 
the  company  to  occupy  the  siraet  did  not  pnrport  to  be  an  exercise  of  ilie 
power  conferred  by  the  charier  to  change  the  grade  of  the  street,  and  the 
formal  proceedioga  prescribed  tor  such  change  were  not  taken.  Held,  thai 
the  coDBtruction  of  the  embankment  was  not  a  mere  change  of  the  j^de  of 
the  street,  but  was  an  appropriation  of  a  part  of  it,  practically  to  the  ex. 
elusive  use  of  the  railroad  company,  for  which  plaintiffs,  as  abut^ng  owiiKra, 
were  entitled  to  compensstion. 
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APPEAL  from  snperior  coart  of  Buffalo,  geaeral  term. 
Action  by  John  Beining  aod  another  against  the  New 
York,  Lackawanna  and  Western  Railway  Company.  A  judg- 
ment for  ylaintiffe,  entered  on  the  verdict  of  a  jury,  was  affirmed 
on  appeal  by  defendant  to  the  general  term  of  the  superior  court. 
Defendant  again  appeals. 

John  &.  Miiburn  for  appellant.  Dwoid  F.  Day  for  re- 
spondents. 

Ain>BBwe,  J.  The  principal  qaeetion  in  this  case  respects  the 
rights  of  the  plaintiffs,  as  ahatting  owners,  to  recover  damages 
occasioned  by  tiie  constmetion  of  the  defendant's  road  in  Water 
street,  ia  the  city  of  Buffalo.  The  plaiotiffa'  preinUea  are  situated 
on  the  northerly  side  of  Water  street,  and  are  bounded  easterly 
by  Commercial  street,  Westerly  by  Maiden  lane,  and  southerly  by 
Water  street,  and  occupying  the  whole  lot  is  a  four-story  brick 
bnilding  used  as  a  store  and  residence,  constructed  before  the 
railroad  was  placed  in  Water  street.  Water  street  runs  easterly 
and  westerly,  and  has  existed  for  more  than  forty  years.  Up  to 
1875,  the  plaintiffs  owned  the  fee  to  the  center  of  the  street  op- 
posite their  premises,  subject  to  the  public  easement.  In  that 
year  proceedings  were  taken  by  the  city  of  Buffalo  to  acqaire  the 
title  to  a  lai^  nnmber  of  streets  in  Buffalo,  including  Water 
street,  by  condemnation,  and  resalted  in  the  city  acquiring  the 
title,  upon  payment  of  a  uniform  and  nominal  award  of  five  cents 
damages  to  each  of  several  hundred  owners  of  lots  on  the  streets 
taken,  including  the  plaintiffs.  In  1882  the  common  connoil  of 
the  city  of  Buffalo  by  ordinance  granted  to  the  defendant  the  right 
to  construct  and  maintain  two  railroad  tracks  "along  Prince 
street,  to  a  point  midway  between  Hanover  street  and  Lloyd 
street;  thence  across  Lloyd  street,  at  such  grade  as  will  permit 
said  company,  with  a  practical  constraction,  to  cross  Commercial 
slip  at  the  height  fixed  by  the  state  engineer ;  thence,  to  and  along 
the  center  of  Water  street,  to  the  docks  of  the  Delaware.  Lacka- 
wanna and  Western  Railway  Company  at  the  foot  of  Erie  street." 
Commercial  slip  is  a  part  of  the  Erie  canal,  and  separatee  Prince 
street  and  Water  street,  and  together  they  form  a  continuous  street 
except  as  it  is  interrupted  by  Commercial  slip. 
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The  defendant,  io  porsnaace  of  the  permieeion  of  the  common 
cooQcil,  and  in  accordance  with  the  map  and  profile  appmred  b; 
the  council,  and  under  the  direction  of  the  city  engineer,  pro- 
ceeded to  raise  the  grade  on  Prince  street  so  ae  to  enable  the  com- 
pany to  erase  Commercial  slip  bj  a  bridge  fourteen  feet  above  the 
water-line,  the  height  fixed  by  the  state  engineer,  and  to  meet 
this  grade  of  the  bridge  constructed  an  erobankmcnt  in  the  cen- 
ter of  Water  street  from  the  bridge  westerly  for  the  distance  of 
three  hundred  feet,  passing  the  plaintiffs'  premises.  Waterstreet 
is  sixty-six  feet  wide.  The  sidewalk  on  the  Water  street  side  of 
the  plaintiSs'  lot  occupies  fourteen  feet.  The  embankment  of  the 
defendant  is  twenty-four  feet  wide,  and  at  the  junction  of  Water 
and  Commercial  streets  (at  the  corner  of  which  is  the  plainti&' 
lot)  it  is  fire  feet  nine  inches  high,  and  from  that  point  descends 
westerly,  by  a  gradual  descent,  passes  the  plaintiSs'  lot,  and  acrou 
Maiden  lane,  and  reaches  the  original  lerel  of  the  street  nearly 
three  Imndred  feet  west  of  the  corner  of  Commercial  and  Water 
streets.  The  embankment  is  supported  laterally  by  solid,  perpen- 
dicular etone  walla,  which  extend  along  Water  street  in  front  of 
the  plaintiffs'  lot,  and  across  the  entrance  of  Maiden  lane.  Be- 
tween the  perpendicalar  stone  wall  on  the  northerly  side  of  the 
embankment  and  the  sidewalk  in  front  of  the  plaintiffs'  building 
is  a  space  only  eight  to  nine  feet  wide,  which  is  the  only  carriage- 
way left  on  the  Water  street  side  of  the  plaintiffs'  premises.  Com- 
mercial street  extends  northerly  and  southerly  from  Main  stre^ 
to  Buffalo  harbor.  The  raising  of  the  embankment  in  Water 
street  rendered  it  necessary  to  make  an  embankment  in  Commer- 
cial street  to  meet  the  grade  of  the  railroad,  and  this  was  done 
by  the  defendant.  The  lefendaot  paved  the  snrfiice  of  tlie 
twenty-fonr-foot  strip  in  Water  street  occapied  by  its  embank- 
ment, and  laid  thereon  part  of  the  way  one  track,  and  part  of 
the  way  two  tracks,  for  the  accommodation  of  its  business.  Cai^ 
liages  or  teams  cannot  cross  Water  street  in  front  of  plaintiffs' 
premises.  This  is  prevented  by  the  embankment  Access  to 
their  promisee  on  the  Water  street  side,  from  Commercial  street 
south  of  Water  street,  is  also  prevented,  except  by  first  croeung 
Water  street,  and  then  passing  along  the  embankment  on  Com- 
mercial street  one  hundred  and  tliirty  feet,  and  then  turning  into 
the  road-way  ou  Coinmercial  street  between  the  emhankment  in 
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that  stre^  ind  the  sidewalk,  and  thence  into  Water  street,  or  else, 
when  reachinft  the  junction  of  Oonamercial  and  Water  streeti,  by 
taroing  west,  and  driving  down  the  embankment  along  the  rail- 
road tracks,  abont  three  hundred  feet,  to  the  end  of  the  grade, 
and  then  turoing,  and  going  westerly  along  the  narrow  road- 
way, eight  or  nine  feet  wide,  on  tlie  northerly  side  of  the  embaak- 
ment.  This  space  is  not  safficlent  to  allow  wagons  to  pass  each 
other,  nor  can  a  single  wagon  with  horses  be  tnmed  around  in 
this  space,  except  with  difficulty.  It  was  conceded  that  the  plain- 
ti&,  np  to  the  time  of  the  trial,  had  sustained  damages,  in  the 
diminished  rental  valae  of  their  premises  by  reason  of  the  em- 
hankment,  in  the  sum  of  $525,  for  which  sum  a  verdict  was 
rendered,  and  no  question  now  ariaee  as  to  the  rule  of  damages 
or  the  amount, •  provided,  upon  the  facts,  damages  are  legally 
recoverable. 

The  counsel  for  the  defendant  rests  his  claim  that  the  jodg- 
ment  should  be  reversed  upon  two  general  propositions  —  .Piret, 
that  the  laying  of  tracks  for  the  ranuing  of  cars  by  steam  on  the 
gnie  of  a  city  street,  and  the  operation  of  trains  thereon  under 
le^^ialative  and  municipal  aathority,  where  the  fee  of  the  soil  is 
in  the  munioipality,  violates  no  property  rights  of  an  abatting 
owner,  and  conseqaently,  in  the  abaenoe  of  a  apeeial  statute  an- 
Uiorizing  compensation,  he  is  without  remedy,  although  his  prop- 
erty may  be  injured  ;  and,  second,  that  the  erection  of  the  em- 
bankment to  accommodate  the  street  to  the  use  of  the  defendant 
was  merely  a  change  of  grade  which  it  was  competent  for  the 
«^ty  to  authorize  in  its  discretion,  and  that  such  change  of  grade, 
although  it  damaged  the  plaintifEs'  property,  was,  within  the 
Case  of  RadcliffB  Ex*rs,  4  N.  T.  195,  damnum  (Atque  injuria. 
The  tracks,  it  is  said,  were  placed  on  the  new  grade,  and,  tlierefore, 
on  the  surface  of  the  street ;  and  the  case,  it  is  claimed,  is  uotdis- 
tingmsliablG  in  principle  from  what  it  would  have  been  if,  with- 
out any  change  of  grade,  the  tracks  had  been  laid  on  the  original 
Burfaoe  of  the  street.  There  is  a  third  subordinate  defense  iu- 
ttsted  upon,  viz.,  that  the  charter  of  Buffalo  gives  a  special 
remedy  for  injuries  to  lot-owners  from  a  change  of  grade  of 
streets,  and  that  this  remedy  is  ezclnare,  and  was  the  only  one 
open  to  the  plaintiffs. 

The  first  proposition  is  sustained   by  our  recent  deciuon  in 
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Fobes  V.  Railroad  Co.,  121  N.  T.  505;  24  N.  E.  Rep'r,  919. 
Prior  to  that  decision  it  had  been  decided  in  People  v.  Kerr,  27 
N.  T.  188,  and  in  Kellinger  v.  Railroad  Co.,  50  N.  T.  206,  which 
followed  it,  that  the  laying  of  horee  railroad  tracka  iu  the  streets 
of  the  city  of  New  York,  the  fee  of  which  waa  in  the  city,  waa 
consistent  with  their  use  as  public,  open  streets,  and  with  the  trust 
opon  which  the  streets  were  held,  and  that  abutting  owners  bad 
no  remedy  for  any  consequential  injuries  they  might  sustain  from 
the  construction  and  operation,  under  le^slative  authority,  of  a 
horse  railroad  in  the  street,  in  the  absence  of  any  negligence. 
The  case  of  Williams  v.  Railroad  Co.,  16  N.  T.  97,  was  that  of  a 
steam  railroad  over  lands  previously  dedicated  by  the  owner  for 
a  street,  where  he  retained  the  fee ;  and  it  was  held  that  such  a 
use  was  not  within  the  scope  of  the  dedication,  add  that  the  legia- 
latiire  could  not  authorize  eucb  use  except  on  condition  of  making 
compensation  to  the  owner  of  the  fee.  The  same  doctrine  was 
applied,  under  similar  circumstances,  to  the  case  of  a  horse  rail- 
road in  Craig  v.  Railroad  Co.,  39  N.  Y.  404.  These  latter  cases, 
as  will  be  observed,  decide  the  principle  that  neither  a  horse  nor 
steam  railroad  can  be  authorized,  in  streets  the  fee  of  which  is  in 
the  adjacent  owner,  without  his  consent ;  while  the  former  eases 
hold  that,  where  the  fee  is  in  the  municipality,  horse  railroads 
may  be  authorized  against  the  will  of  the  abutting  owner,  and 
without  making  compensation.  The  distinction  is  made  to  rest 
on  the  location  of  the  fee.  The  case  of  Fobes  v.  Railroad  Co., 
supra,  presented  the  distinct  question  whether  the  construction 
of  a  steam  surface  railroad,  part  of  a  long  line  of  railroad,  on  the 
ordinary  grade  of  a  street,  under  legislative  authority,  subjected 
the  company  to  liability  for  consequential  injuries  to  the  lot  of 
an  abutting  owner  whose  lot  was  bounded  by  the  side  of  the 
street,  and  who  had  no  title  to  the  soil  therein.  It  was  lu^ed  on 
behalf  of  the  plaintiff  that  the  cases  relating  to  horse  railroads 
were  not  applicable  by  reason  of  their  different  purpose,  such 
railroads  being  primarily  designed  for  street  traffic,  and  steam 
railroads,  such  as  that  then  in  question,  for  ordinary  ntilroad 
traffic,  and  also  that  the  one,  by  reason  of  the  different  motor, 
imposed  a  different  and  increased  burden  on  the  street  from  that 
imposed  by  the  other,  and  interfered  to  a  much  greater  extent 
with  the  enjoyment  of  the  street  by  abutting  owners. 
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The  opinioD  of  Jadge  Peckham  in  that  case  contains  a  careful 
review  of  the  street-railway  eaees  in  this  state,  both  in  this  court 
and  the  Enpreme  conrt,  and  it  was  shown  that  it  had  become  the 
settled  doctrine  of  oar  courts  that,  as  againet  abutting  owners 
having  no  title  to  the  bed  of  the  street,  it  was  competent  for  the 
legislature  to  authorize  the  constrnction  of  a  steam  surface  railroad 
therein,  without  making  compensation  to  the  owners  of  the  abat- 
ting  property  iDjured  by  such  construction,  and  that  there  was  no 
legal  distinction  between  the  case  of  a  railroad  operated  by  horses 
and  one  operated  by  steam-power,  and  the  court  reversed  the 
judgments  below  in  favor  of  the  plaintiff.  The  court  in  its  opin- 
ion distinctly  limits  the  doctrine  to  cases  where  the  railroad  is  laid 
on  the  same  grade  as  the  street,  leaving  the  street  substantially 
free  and  unobstmcted  for  ordinary  travel.  The  learned  judge, 
after  referring  to  the  law  as  established  in  this  state  on  the  subject, 
says:  "The company  was, therefore,  not  liable  to  such  an  owner 
for  any  consequential  damages  arising  from  a  reasonable  ueo  of 
the  street  for  railroad  purposes,  not  exclusive  in  its  nature,  and 
substantially  on  the  same  grade  as  the  street  itself,  and  leaving 
the  passage  across  and  through  the  same  free  and  unobstructed  for 
pnblic  use."  And  agaiu,  after  showing  that  there  was  no  difEer- 
ence  in  principle  between  the  cases  of  a  steam  and  horse  railroad, 
he  says  :  "  If  the  use  of  either  becomes  nnreasonable,  excessive 
or  exclusive,  or  such  as  would  not  leave  the  passage  of  the  street 
substantially  free  and  unobstructed,  then  such  excessive,  improper 
or  unreasonable  use  would  be  enjoined,  and  the  adjoining  owner 
would  be  entitled  to  recover  damages  sustained  by  him  therefrom, 
in  his  means  of  access,  etc.,  to  his  land." 

It  is  no  longer  open  to  debate  in  this  state  that  owners  of  lota 
abutting  on  a  city  street,  the  fee  of  which  is  in  the  munici- 
pality for  street  uses,  although  they  liave  no  title  to  the  soil,  are 
nevertheless  entitled  to  the  benefit  of  the  street  in  front  of  their 
premises  for  access  and  other  purposes,  of  which  they  cannot  be 
deprived  except  upon  compensation.  The  right  of  abutting  own- 
ers in  the  street  is  not,  however,  of  that  absolute  character  that 
they  can  resist  or  prevent  any  and  all  interference  with  the  street 
to  their  detriment,  or  which  can  be  asserted  to  stay  the  hand  of 
the  municipality  in  the  control,  regnlation  or  improvement  of  the 
streets  in  the  pnblic  interests,  although  it  may  be  made  to  appear 
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thiit  the  pririleges  which  they  Itsd  theretufore  enjoyed,  and  the 
beoefits  they  hod  derived  from  the  street  in  ita  existing  condition, 
woald  be  curtailed  or  impaired  to  their  injury  hy  the  ehatige« 
proposed.  The  caeee  of  change  of  grade  furnish  apposite  illastra- 
tions.  Thej  proceed  on  the  gronnd  that  individnal  iotereEta  in 
streets  are  anbordinate  to  pnblic  interests,  and  that  a  lot-owner, 
although  he  may  have  bailt  upon  and  improved  his  property  with 
a  view  to  the  existing  and  established  grade  of  the  street,  and 
relying  npon  its  continnance,  has  no  l^al  redreae  for  any  injury 
to  his  property,  however  serious,  caused  by  a  change  of  grade, 
provided  only  that  the  change  ie  made  nnder  lawful  authority. 
This,  it  ia  held,  is  not  a  taking  of  the  abutting  owner's  property, 
and  the  injury  requires  no  compensation.  The  hardships  aris- 
ing from  the  application  of  this  rule  of  law  has  led  to  con- 
stitutional amendments  in  many  of  the  states,  providing  for  com- 
pensation for  property  damaged  as  well  aa  taken  in  the  prosecu- 
tion of  public  improvements.  In  this  state  the  law  and  the 
constitQtion  are  unchanged.  But  that  there  is  a  limitation  to 
public  powers  over  the  streets  of  a  city,  which  uannot  be  trans- 
greased  witltoat  invading  the  constitutional  rights  of  abuttJug 
owners,  was  a  principle  announced  in  the  Story  Case,  90  N.  T. 
122,  and  confirmed  and  broadened  so  as  to  apply  to  other  dr- 
cnmstances  in  the  subsequent  cases.  The  elevated  railroad  struc- 
ture, the  subject  of  complaint  in  the  Story  Case,  occupied  with 
its  aapports  and  stairways  portions  of  the  street,  and  such  oc- 
cupation was  necessarily  exclusive,  and  this  fact  was  prominently 
brought  into  view  in  the  opinions  delivered.  The  parts  of  the 
street  so  occupied  could  not  be  used  for  general  street  purposes. 
This  fact,  it  is  claimed,  distinguishes  the  present  case  from  that, 
and  it  is  insisted  that  this  case  is  more  nearly  allied  to  the 
Fobea  Case  than  to  that  of  Story.  It  is  true  that  the  part  of 
the  street  occupied  by  the  embankment  of  the  defendant  is  still 
a  part  of  Water  street.  It  is  also  tme  that  the  occupation  of 
the  embankment  by  the  tracks  of  the  defendant  was  not  neces- 
sarily exclusive  —that  is  to  say,  it  is  possible  for  ordinary  vehi- 
cles to  traverse  the  embankment  longitudinally — 'but  such  travel 
would  subject  the  traveler  to  the  risk  of  meeting  railway  trains 
on  the  narrow  causeway,  and  be  would  have  no  opportunity  to 
turn  off  the  embankmeut,  except  by  driving  over  the  perpendion> 
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]ar  wall  which  Bapports  it.  The  plaintdfls  are  practically  ex- 
claded  from  the  nse  of  that  portion  of  the  street  by  the  preeeoce 
of  the  rulroad  there.  They  and  their  cnstomere  caaaot  drive 
ftcroas  it,  and  if  they  had  the  temerity  to  drive  alon^;  it,  never- 
thetess  they  would  be  compelled  to  make  a  long  cironit  to  reach 
the  plaintifTe  premieee  from  the  streets  soath  of  the  embank  - 
ment.  The  only  practicable  road-way  in  front  on  Water  street 
is  but  a  few  feet  in  width,  quite  insafficient  for  a  safe  and  coo- 
venient  way  to  and  from  their  lot 

We  think  the  public  cannot  jastly  demand  snch  a  sacrifice  of 
private  interests,  or  justify  such  an  appropriation  of  a  street  by 
a  mnnicipality  in  aid  of  a  railroad  enterprise.  The  Fobes  Case 
gives  no  conntenance  to  the  defendant's  contention.  The  limita- 
tions upon  legislative  and  mnnicipal  authority,  bo  carefully  stated 
in  the  passages  quoted  from  the  opinion,  are  distinctly  opposed  to 
such  an  assumption.  Tliat  case,  and  those  of  Eerr  and  Kel- 
linger,  were  cases  of  railroad  tracks  laid  npon  the  general  grade 
of  city  streets,  as  such  grade  existed  when  the  trauks  were  au- 
thorized. There  was  no  exclusive  appropriation  in  fact  of  any 
portion  of  the  snrface  by  the  companies,  except  that  the  rails 
were  imbedded  in  the  soil.  The  whole  street  in  each  of  these 
cases  remained  open  and  nnobstracted,  except  that  the  existence 
of  the  tracks,  and  the  operation  of  the  respective  roads  thereon, 
rendered  access  to  the  lots  of  the  abuttmg  owners  somewhat 
less  safe  and  convenient  than  before.  Here,  as  the  evidence 
tends  10  show,  the  city  of  Buffalo,  for,  the  convenience,  and  pre- 
sumably npon  the  application,  of  the  defendant,  devoted  the 
center  of  Water  street  to  what  is  practically  the  exclusive  nse 
of  the  defendant,  leaving  for  the  nse  of  the  plaintiffs  a  narrow 
and  inconvenient  road-way,  separated  from  tho  center  of  the 
street  by  a  barrier  therein  impassable  for  carriages  from  east  to 
west,  opposite  the  plaintiffs'  lot  on  Water  street,  and  only  theo- 
retically open  from  north  to  south,  and  tlien  only  by  a  eircuitous 
route.  It  is  quite  probable  that  the  general  interests  of  Buffalo 
and  of  the  larger  public  are  promoted  by  this  appropriation  of 
the  street,  but  it  by  no  means  follows  that  a  lot-owner,,  whose 
property  is  injured  sboold  bear  the  loss  for  the  publie  benefit. 
We  think  the  case  falls  within  the  principle  of  the  Story  Case, 
and  that  white  the  law  now  is  that  it  is  competent  for  the  legis- 
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Utiire  to  anthorize  railroad  tracks,  either  for  eteam  or  horse  rul- 
roads,  to  be  laid  on  the  ordioarj  grade  of  streets,  the  fee  of 
which  is  in  the  state  or  mmiicipality,  withont  making  compea- 
sation  to  abutting  owners  for  cousequentisl  injaries  to  their  prop- 
erty, the  legislature  cannot  le^Uy  authorize  structures  for  rail- 
road purpoBee  to  be  erected  therein  for  the  use  and  con>  ."jerice 
of  railroads  which  practically  exclade  the  abutting  owners  from 
the  part  of  the  street  so  oucnpied,  without  conipensatiug  them 
for  the  injury  sufEered,  and  that  it  is  not  necessary  that  tliere 
should  be  an  actual  physical  exclusion  of  the  lot-owners  from  the 
nse  of  that  part  of  the  street  occupied  by  such  structures  in  order 
to  entitle  them  to  a  legal  remedy.  It  is  enough  if  such  part  of 
the  street  is  practically  and  substantially  closed  agaiust  them  for 
ordinary  street  uses. 

The  power  conferred  by  the  charter  of  Buffalo  upon  the  com- 
mon council,  to  "  permit  the  track  of  a  railroad  to  be  laid  in,  along 
or  across  any  street  or  public  ground"  (Laws  1870,  chap.  519,  tit, 
3,  §  19),  must  be  construed  as  subject  to  the  qnalitication  that  no 
property  rights  of  abutting  owners  are  thereby  invaded.  The 
present  controversy  could  not  have  arisen  prior  to  1875,  when 
the  plaintifEa  were  owners  of  the  fee  to  the  center  of  Water 
street.  They  would  then,  under  the  settled  law,  have  been  en- 
titled to  compensation.  The  city  of  Buffalo,  having  iu  that  year 
acquired,  for  the  nominal  coneideratiou  of  five  cents,  the  tech- 
nical foe  in  the  street,  proceeded  afterwards  to  authorize  the  lay- 
ing of  the  tracks  in  question,  and  it  is  now  claimed  that  this 
change  in  the  title  defeats  the  plaintiffs'  right  to  compeosatioa. 
This  is  probably  true  if  what  has  been  done  by  the  defendant 
under  license  of  the  city  was  simply  the  laying  of  its  tracks  on 
the  surface  of  the  street  at  its  ordinary  grade ;  but  this  was  not 
the  character  of  the  change  effected. 

The  second  proposition  of  the  counsel  of  the  defendant,  that 
the  building  of  the  embankment  was  a  mere  change  of  grade  of 
Water  street,  made  under  the  authority  of  the  city,  is,  we  think, 
untenable.  The  charter  of  Buffalo  gives  plenary  power  to  the 
city  to  fix  and  change  the  grade  of  streets  by  formal  proceedings, 
and  provides  that,  when  a  grade  is  established  or  altered,  a  de- 
scription of  such  grade  shall  be  made  and  recorded  by  the  city 
clerk.     Charter  1870,  tit.  9,  §§  1,  3,  Q.    The  action  of  the  com- 
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tnon  couadl,  granting  permission  to  the  defendant  to  occupy 
Water  street,  while  it  inTolvnd,  ae  a  conBeqnence,  the  constraction 
of  an  embaokmeut  in  Water  street,  did  not  purport  to  be  an  exer- 
cise of  the  power  to  change  the  grade  of  the  street  under  the 
charter.  It  does  not  appear  that  &nj  description  was  made  or  re- 
corded, ae  is  required  when  a  new  grade  ts  established.  It  would 
be  a  strained  construction  to  regard  the  action  of  the  council  ae  a 
change  of  grade  of  Water  street  under  the  charter  provisions. 
The  defendant  desired  to  lay  its  tracks  in  Water  street,  and  the 
other  streets  mentioned  in  the  grant;  and  to  enable  it  to  do  this, 
and  to  cross  Commercial  slip,  an  embankment  in  the  street  was 
authorized.  The  grade  of  Water  street  was  not  altered,  bat  the 
defendant  was  permitted  to  build  an  embankment  in  the  street 
for  its  railway.  The  fact  that  what  was  done  did  effect  a  change 
in  the  grade  of  that  part  of  the  street  occnpied  by  the  embank- 
ment doea  not  prove  that  what  was  done  waa  in  the  execation  of 
the  power  to  alter  the  grade  of  streets  conferred  on  the  council. 
The  primary  object  of  this  power  contained  in  municipal  charters 
is  to  enable  the  municipal  authorities  to  render  a  street  more  safe 
and  convenient  for  public  travel  j  to  afford  drainage:  in  short,  to 
adapt  it  more  perfectly  for  the  purposes  of  a  public  way.  It  is 
claimed  that  thecit^  nnder  this  power  conld  lawfully  authorize  an 
embankment  in  part  of  the  street,  leaving  the  other  part  on  a 
lower  level.  We  are  not  called  upon  to  say  whether  iheni  is  any 
limit  to  the  exercise  of  municipal  authority,  or  that  they  cannot 
in  exercising  the  power  to  establish  and  alter  the  grade  of  streets, 
raise  an  embankment  in  a  part  of  a  street,  if  in  their  judgment 
this  will  promote  the  public  coDvenienoe  and  the  purposes  of  the 
street  ae  a  highway.  But  we  think  they  cannot,  under  the  guise 
of  exercising  this  power,  appropriate  a  part  of  a  street,  to  the 
exclusive,  or  practically  to  the  exclusive,  use  of  a  railroad  com- 
pany,  or  so  as  to  cut  off  abutting  owners  from  the  use  of  any  part 
of  the  street  in  the  accnstomed  way,  without  making  compensa- 
tion for  the  injury  sustained. 

We  have  held  that  the  authority  conferred  by  the  general  rail- 
road law  upon  railroad  companies  to  cross  highways  in  the  con- 
straction of  their  tines  authorizes  their  constraction  on,  over  or 
below  the  grade  of  the  highway  crossed,  and  that  incidental 
changes  of  the  grade  of  the  street,  rendered  necessary,  to  accom- 


idbyCoOglC 


486  Ebining  t.  Nbw  Yobjc,  L.  &  W.  E.  Oo. 

modate  railn>ad  croasingB,  gives  do  right  of  action  to  gbstting 
ownere  who  may  enatain  Idjiu-j.  ConkliQ  v.  Railway  Co.,  102  N. 
Y.  107;  6  X.  E.  Rep'r,  663.  The  practice  of  permitting  railroads 
to  oroes  highways  is  coeval  with  the  introductioii  of  the  rHilroad 
system  in  theBtate,  and  the  decision  comports  witb  the  general  nn- 
derstanding  of  tho  bench  and  the  bar.  In  case  of  railroad  crusB- 
ings  the  highway  is  left  as  before.  No  part  of  it  is  taken  or  ex- 
clusively appropriated  by  the  raiboad  company.  In  these  cases 
there  is  no  use  of  the  highway  for  railroad  purposes.  Bailroads, 
of  necessity,  intersect  higli^rays ;  and  it  is  held  that  the  state 
may  permit  them  to  be  crossed  by  a  railroad  company,  and  that 
this  involves  an  invasion  of  no  substantial  right  of  the  owner  of 
the  fee.  We  ought  not  to  extend  the  doctrine  of  the  crossing 
cases  to  unreasonable  limits,  and  we  think  it  cannot  be  applied  to 
justify  the  exercise  of  the  public  powers  attempted  in  the  present 
ease.  The  Ottenot  Case,  119  N.  T.  604  ;  23  N.  E.  Rep'r,  169, 
related  to  the  right  of  an  abutting  owner  on  Commercial  street  to 
recover  damages  for  the  raising  of  the  embankment  on  that  street 
in  front  of  his  premises  to  meet  the  grade  on  Water  street.  The 
members  of  the  court  agreed  that  the  judgment  should  be  re- 
versed onderthe  Uliae  Case,  101  K.  T.  98 ;  4  N.  E.  Rep'r,  536, 
for  error  in  tho  rule  of  diimages.  It  was  the  opinion  of  the 
learned  judge  who  wrote  in  that  case  that  the  plaintiff  could  not 
recover,  for  two  additional  reasons  —  J^rti,  that  as  tlie  plaintiff 
"  was  not  an  abutting  owner  on  Water  street,  and  had  no  rights 
therein,"  he  had  no  right  to  complain  because  of  the  construction 
of  the  railroad  tliereio  ;  and,  second,  that  the  raising  of  the  em- 
bankment in  Commercial  street  was,  in  legal  effect,  a  change  of 
grade  by  the  city,  and,  therefore,  there  was  no  actionable  injnry. 
The  plaintiffs  here  are  abutting  owners  on  Water  street,  and  their 
claim  is  not  subject  to  the  objection  made  to  the  claim  of  Ottenot 
in  the  first  ground  mentioned.  If  the  second  ground  is  tenable, 
it  most  rest,  we  think,  on  the  point  that  the  plaintiff  Ottenot  liad 
no  right  to  question  the  legality  of  the  stmctnre  in  Water  street, 
and,  therefore,  that  the  accommodation  of  the  grade  in  Co:iimcr- 
cial  street  to  meet  the  grade  on  Water  street  was,  in  a  proper 
sense,  a  change  of  grade  for  street  purposes.  The  Ottenot  Case 
does  not,  we  think,  control  the  present  one,  and,  assuming  that  m 
that  case  the  embankment  on  Commercial  street  could  be  regarded 
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u  a  change  of  grade  niider  charter  powers,  the  embimkmeDt  on 
Water  street  canaot  be  so  re^rded.  The  point  that  the  charter 
confines  the  plaintiSa  to  a  remedy  against  the  city,  is  based  npoa 
a  proviflion  of  the  charter  (tit.  9,  §  17)  that,  "  wheu  the  citj  eliall 
alter  the  recorded  grade  of  any  street  or  alley,  the  owner  of  any 
house  or  lot  fronting  thereon  may,  within  one  year  thereafter, 
claim  damages  by  reason  of  sach  alteration."  The  conclusion  we 
hare  reached,  that  the  action  of  the  city  in  granting  permission  to 
the  defendant  to  construct  an  embankment  in  Water  etreet  was 
not  a  change  of  grade  in  the  street  within  the  charter  provision^ 
disposes  of  this  question. 

The  charter  provision  was  intended  to  afford  a  remedy  fordam* 
-  ages  from  changes  of  grade  where  none  existed  before,  and  to 
cases  to  which  it  applies  the  remedy,  is  neceBsarily  exclnaive. 
Heiser  v.  Mayor,  etc,  104  N.  Y.  68;  9  N.  E.  Rop'r,  866.  Here 
the  plaintiff,  as  we  hold,  has  a  common-law  remedy  for  his  injnry, 
and  this  is  not  eat  off  by  the  provision  in  the  charter.  We  think 
the  judgment  sfaoald  be  affirmed. 

Gbay,  J.  I  ooncar  with  Jadge  Andrews.  In  Jadge  Earl's 
opinion  in  the  Ottenot  Case,  119  N.  Y.  mn ;  23  N.  E.  RepV, 
169,  in  which  I  also  agreed,  the  street,  a  portion  only  of  tlie 
grade  of  which  was  changed  by  raising,  was  not  subjected  to  or 
burdened  by  other  uses.  It  remained,  as  much  as  ever,  in  other 
.  respects,  an  ordinary  street.  The  change  of  the  grade  was  in  the 
general  public  interests,  and  the  moving  cause  for  the  change  did 
not  affect  the  complexion  of  the  question  in  the  case.  The  pliun- 
tiff's  property  in  that  case  did  not  abut  npon  Water  street,  and  he 
had  no  right  to  complain  of  the  railroad  atructnro  or  embankment 
in  question.  Here  the  object  was  to  subserve  the  railroad  nse, 
and  the  appropriation  by  the  defendant  of  this  embankment  is 
practically  exclusive.  The  street  was  subjected  to  a  new  use, 
with  cbnsequenccs  as  direct,  in  the  permanent  deprivation  of  the 
abutting  property-owner's  appurtenant  easement,  as  though  the 
railroad  was  operated  in  front  of  his  premises  upon  a  stmctnre 
physically  incapable  of  other  uses.  I  think  we  have,  i  n  the  present 
case,  the  clement  of  an  appropriation  by  the  defendant  of  the 
street  by  a  permanent  stmctnro  and  obstraction,  and  hence  it 
most  fall  within  the  spirit,  if  not  the  letter,  of  our  decision  in  the 
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Story  Case.    All  ooocor  except  Earl  and  Finch,  JJ.,  disseot- 
ing* 

STEAM  RAILROADS  IN  STREETS  —  RECENT  DECISIONS. 

1.  Right  of  abnttliig  ownar  to  dftnugaa  wlMn  ooiutltiitloii  providflifiir 
oompeniAtitti  for  property  taken  only.^  It  ia  declared  to  be  the  settled  lav 
at  EansBB  thftt  to  entitle  k  penran  owulng  lota  abntUoir  oa  a  dt;  atreet,  aloa|p 
which  a  T&ilroad  eompMif  has  coDBtraeted  and  la  operating  ita  line,  bj  t,a- 
thoriiy  of  the  city  coandl,  to  rocover  dam«g«.  there  moat  be  anch  a  practteal 
obatruction  of  the  atreet  In  front  of  the  lota  chat  the  owner  la  denied  Ingnea  to 
and  egresB  from  them,  and  that  when  tlin  location  of  the  track  is  sach  that 
tpace  enoagh  la  left  Id  the  street  in  front  of  the  lota  of  the  abutting  oirDer,  n 
that  he  can  pasa  between  the  aidewalk  and  Crack,  and  the  railroad  is  operated 
in  a  legal  and  proper  manner,  the  lot-owner  cannot  recover  beeauM  the  apace 
within  which  he  tuB  heretofore  paseed  from  and  to  his  lota  ia  reatrlcted.  Bail- 
way  Co.  V.  Cnykendall,  48  Kana.  284;  21  Pac.  Rep'r,  1051;  Wichita,  etc,  R. 
Co.  V.  Smith,  4S  EaiiB.  364;  S5  Pac  Rep'r,  633;  Kansas,  etc,  R.  Co.  t.  Mahler, 
46  EanB.  560;  3S  Pac.  Rep'r,  22;  Hemdon  v.  KaDsas,  46  Kana.  560;  30  Pac 
Rep'r,  OSS.  In  these  casea  it  appeared  that  the  plaiDtlb  had  from  tweotr- 
Beven  to  thirty-four  feet  between  their  lot  lines  and  the  railroad  track,  and  it 
was  held  that  they  could  not  recover. 

The  owner  of  a  lot  abatting  on  a  pabllc  atreet  in  a  city  has,  as  appartenaat 
to  the  lot,  and  Independent  of  the  ownership  of  the  fee  in  the  street,  an  ease- 
ment in  the  street  to  Ita  fall  width,  in  front  of  his  lot,  for  the  pnrpoaea  of  ■& 
eeaa,  light  and  air,  which  coDBtltates  property,  and  cannot  ha  taken  from  him 
for  public  use  without  compensation,  and  the  coostruetion  and  operation  of  a 
surface  railroad  in  the  street  is  a  taking  to  the  elteot  it  Inlerferea  with  anch 
eaaement.  Lamm  y.  Chicago,  etc.,  R.  Co.,  45  Hlnn.  71 ;  47  N.  W.  Rep'r.  451. 
The  case  of  Fobes  t.  Borne,  etc.,  R.  Co.,  131  N.  T.  MS;  8  Am,  R.  B.  ACorp. 
Rep.  IBS,  is  disappfoved  aa  inoonalstent  with  the  doctrine  of  the  elevated  rsll- 
road  cases.  The  coart  very  properly  olmervea  "  if  the  abutting  owner,  inde- 
pendently of  the  ownership  of  the  tee  in  the  atreet,  has  an  easement  in  the 
street  in  front  of  his  lot  to  the  full  width  of  It  for  the  purposes  of  access,  ligbt 
and  air,  which  Is  property,  and  cannot  be  taken  from  him  wlthont  compensation, 
It  la  dlfflcalt  for  as  to  see  what  difference  it  makes  whether  the  easement  la 
taken  away  or  its  enjoyment  interfered  with  by  a  railroad  oonatracted  and 
operated  on  the  surface  of  the  ground,  or  at  an  elevation  above  it."  The  doc- 
trine of  this  case  Is  followed  and  approved  in  Papooahek  v.  Winona,  etc,  R. 
Co..  44  Minn.  196;  46  N.  W.  Rep'r.  S3S;  Hayes  v.  Chicago,  etc,  R.  Co.,  40 
Minn.  846  ;  48  N.  W.  Rep'r,  61. 

The  Minnesota  con rt  holds  tliat  the  compensation  niust  be  limited  to  the 
damages  occasioned  by  interferiog  with  the  eaaement  appurtenant  to  the  par- 
ticnUr  lot  In  queation,  that  is  the  evidenee  mast  be  confined  to  the  effect  of 
the  ooiutrnction  and  operation  of  the  road  directly  in  front  of  the  lot  and  ths 
effect  of  that  part  of  the  road  on  either  side  of  the  lot  is  immaterial,  also  that 
only  the  eflect  of  interfering  with  the  eaoementa  of  access,  light  and  air  cm 
he  considered,  and  that  effects  of  noise,  jarring,  etc,  most  lie  excluded.  Adauu 

•  Bepoited  In  K  tf.  B.  Rep'r.  MO;  IIIN.  Y.  1B7  . 
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T.  Railwvj  Co.,  SB  Ml&o.  386 :  Lunm  y.  Chicago,  *to.,  R.  Co.,  46  Hlnn.  7t; 
47  N.  W.  Rep'r,  455;  DemnolM  t.  St.  PkoI,  etc.,  R.  Co.,  44  Bflnn.  484 ;  46  N. W. 
B«p'r,  B18. 

InHa^MT.  Chicago,  etc.,  R.  Co.,  46  HIdd.  349;  49  N.  W.  Rep'r,  61,  it  ap- 
peared that  plalDUffabotted  oa  a  eu^  d«  «ae  from  which  there  waa  uo  outlet 
except  acTOBB  defendant's  road  and  that  defeodant  obstmctod  the  ontlet  eveiy 
daf  bj  leaytng  tta  cars  HtandlDi;  aerosa  the  waj  for  honrs  at  a  time.  It  waa 
held  that  the  plaintive  right  to  recover  waa  the  same  aa  though  the  obatrnc- 
tloQ  had  been  b;  an  embankment  or  treatle,  apd  that  the  lotermltteut  oharao- 
ter  of  the  obatractloQ  0DI7  affected  the  amoaut  of  damagse.  See,  also,  Lahkle 
».  Chicago,  etc.,  R.  Co.,  44  Minn.  438  ;  46  N.  W.  Rep'r,  813. 

2.  Hight  <tf  abotter  to  daraagaa  whaa  oonatltnUoa  provide*  for  oompMt- 
•aUon  for  property  damaged  aa  well  a«  for  property  taken. —  We  believe  It 
1b  the  aoiveml  rnle  that  the  ahatting  owner  ie  entitled  to  damages  in  aueh 
caaee.  Hot  Spriogs  R.  Co.  v.  Willlamoon,  186  U.  8.  121;  Fox  t.  Baltimore  & 
0.  R.  Co..  84  W.  Va.  466 ;  13  8.  E.  Rep'r,  767  ;  Highland  Ave.  R.  Co.  v.  Hat- 
thewB  (Ala.),  10  So.  Rep'r,  367  ;  McQuald  v.  Portland,  etc,  R.  Co.,  1  Am.  R. 
R.  &  Corp.  Rep.  84,  and  note,  p.  64. 

A  complaint  alleged  that  defendant  railroad  company  waj  proceeding  to  lay 
a  track  within  eight  feet  of  the  curb.stone  in  the  street  in  front  of  phdntiflTs 
premiees,  while  tho  ordinance  authorizing  the  use  of  the  street  directed  the 
road  to  be  located  Btceen  teet  from  the  carb-stone,  and  to  raiee  the  grade  of 
the  street  above  the  eBtablished  grade,  which  it  had  no  right  to  do,  obstruct- 
ing the  street,  and  entirely  catting  ofl  plf^ntiffs  only  meane  of  Ingrees  and 
egress  by  wheeled  vehicles,  endangering  her  property  by  fire,  and  the  lives  of 
her  family,  obstmciing  the  natural  flow  of  the  water,  and  turning  it  npon  her 
premiaes.  Held,  that  it  staled  a  case  of  special  damage  not  suffered  by  the 
public  in  general,  and  ikowed  the  right  to  an  Injunction.  Chicago,  etc,  K.  ' 
Co.  V.  Eleert,  137  Ind.  156;  36  N.  E.  Rep'r,  759. 

3.  Rl^t  to  damages  iritm  railroad  wholly  on  farther  halfof  street. —  The 
bnilding  of  a  railway  track  along  a  street,  more  than  ten  feet  east  of  the  cen- 
ter lins,  is  not  an  appropriation  of  property  abatting  on  thn  west  side  thereof, 
for  whieh  damages  can  be  recovered.  Trnstees  of  Firat  Cong.  Chnich  T.  Ifil- 
waukee.  etc,  R.  Co.,  77  Wis.  158;  45  N.  W.  Kep'r,  1086. 

4.  Gates  andbariiars  at  orossli^  —  whetbsr  owner  of  fee  entitled  to  com- 
peniathm. —  Where  gatei  and  barriers  for  the  protection  of  the  public  are 
built  and  maintained  in  the  street  npon  pl^ntlfTs  lot,  by  a  railway  company, 
in  compliance  with  an  order  of  the  common  ooundl,  the  company  is  not  liable 
in  damages  for  a  taking  of  the  property.  Trostees  of  First  Cong.  Church  v. 
HllwBokee,  etc.,  R.  Co.,  77  Wis.  158;  45  N.  W.  Rep'r,  1086. 

0.  Whether  additional  back  In  street  gives  right  to  farther  oompenaa- 
Uon, —  A  railroad  company,  which  has  located  a  single  track  along  a  city 
street  ander  an  ordinance  granting  It  the  right  to  constrnct  its  railroad  along 
the  atreet  within  certidn  limits,  and  under  general  proceedings  of  appropria- 
Uon,  in  which  damages  were  aaeeased  to  adjacent  land-ownera.  Is  not  restricted 
to  one  track,  but  has  the  right  to  constrnct  additional  tracks  If  required  by  its 
boslneas.  If  there  la  saffident  room  to  do  so  within  the  prescribed  limlte,  with- 
oat  paying  addltlnnal  damages.  Chicago,  etc.,  R.  Co.  v.  Eisert,  137  Ind.  156: 
26  N.  B.  Rep'r.  7S9. 
VOL.  v.— flS 
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8.  **— "'"g  e4  tlM  irorda  "  Una  of  tha  railroBil "  In  ordliuuioa  fixing  limits 
of  location  in  cfareat, —  An  ordtnajtoe  spraating  «  rkllroid  company  the  right  to 
build  Its  road  in  a  itreut  provided  that  the  company  ihould  grade  the  atreett 
uid  that  "  the  line  of  the  railraad  ahall  be  located  m>  m  aot  to  approaah  the 
eldewalk  onrb-atoDe  Dearer  than  flfteeu  feet."  Held,  that  the  words,  ' '  line  of 
the  ratlroad,"  did  aw  mean  the  extreme  limit,  including  tiea  and  grade,  or  the 
4  center  or  thread  of  the  trsck;  but  referred  to  the  raiU.  they  being  the  only 
part  of  the  road  tatsed  above  the  grade  of  the  atreet.  Chicago,  etc,  R,  Ca  v. 
Binn,  137  Ind.  ICO;  26  N.  B.  Bep'r,  750. 

7>  Damagot  for  daoreaaa  of  renta  whare  markat  valna  InoreaMd. —  In  an 
BctioD  by  the  owner  ot  abutting  property  a^calDSt  the  compaoy  Tot  damage  to 
tlw  freehold  andfordlmluiahlngtheannaal  valaeof  tbepremiaeaforaBe,  there 
can  be  no  recovery  aa  to  the  freehold  where  the  market  ralue  haa  been  tn> 
creaaed,  bat  aa  to  the  latter  there  may  be  a  recovery,  notnithBiauding  aach  In* 
creaae  in  tbe  market  value.  A  wrong-doer  cannot  set  ofC  iDcraaaeot  market 
valne,  caosed  by  hla  wrougfnl  act,  againit  loM  of  reota  acd  promts  uccaaionsd 
thereby.  Davli  v.  Baat  Teno.,  etc,  B.  Co.,  67  Ga.  605;  18  S.  E.  Itep'r, 
567. 

8.  Ramady  by  tqjimotlan. — A  tamporary  lojanctlou  restraining  the  con. 
itrncUon  of  a  aide  track  or  tora-oot  for  a  tteam  railway  la  the  etreeta  tit  a  city 
may  be  granted  at  the  inatance  of  a  eitlien  alleging  epeeial  damage  to  hia  real 
estate  located  io  the  vicinity  of  the  nalsaoce,  and,  thongb  the  evidenoe  be 
eoofliatlug  aa  to  whether  he  will  eoataln  special  damage  or  not,  the  dlacietion 
oftbejodge  In  gMutlDgihe  Injunction  will  not  be  controlled  UDleae  abused. 
Bavanaah,  etc.,  B.  Co.  v.  Woodruff,  86  Qa.  M;  13  S.  E.  Rep'r,  156.  But  see 
Eemble  v.  Bailraad  Co.,  140  Penn.  St.  14;  31  AU.  Bep'r,  235. 

9.  Jndgtnent  aatoMialot  ban  •oltasto  anotlier  lot  by  tha  aame  plaintiff 
—  A  railway  having  been  coDStrauted  along  a  street  on  which  plaintiff  owned 
two  lota,  a  few  hundred  feet  apart,  he  obtained  Judgment  for  damages  to  one 
of  them  arising  from  the  construction  and  operation  of  the  road.  Held,  that 
this  was  a  bar  to  a  suit  for  damages  to  the  other  lot,  aocrulug  prior  to  the  filing 
of  the  eompl^nt  in  the  flrst  salt,  tram  tbe  same  eaoaa.  Beroalo  v.  Sontkam 
Peo.  B.  Co.,  66  OL  416;  H  Pac.  Bep'r,  1008. 


Cnr  OF  Gbakd  SAPma  v,  Powsbb. 

(Sopreme  Court  ol  Hlablsan,  Dec.  SI,  ISDI.) 

1.  RiPABiAir  RiQHTs.  BsTABLiaHUBiirr  or  DOCK-Lursa  bt  muiticipai^  cob- 
POBATIONS.  Nbcbssity  OR  NOTICK,  A  city  cannot  by  ordinance,  under  an- 
thotity  of  the  legislatare,  fix  an  arbitrary  doek-llne  Id  a  navigable  river,  in  the 
bed  of  which  the  riparian  ownera  have  absolute  property,  snbject  only  to  tiie 
pobllc  right  of  navigation,  withoat  notice  to  anch  owners. 

2.  DocK-r.iKEB  ENCHOACHINQ  UPON  PRrvATB  moPBRTT.  The  Sxing  of  eucli 
line,  ao  as  to  pass  serosa  the  nataral  bank  of  tbe  river  at  certain  points,  la  unoon- 
atitntional,  as  taking  private  properly  for  public  use  without  compensation. 


,db,Googlc 


OiTT  OF  GRASD  BaPIDS  V.    PoWERs.  491 

3.    RlOHTS  OP  BIFARUN   0WKBR9    WHEN    BTSKAJC    MOT    NAVTS&BLB.      Al  & 

point  to  aach  rivsr  nccnpled  by  ntpids.  &od  tbenbjr  entirely  aafittod  for  navl- 
gatloa  proper,  and  wliere  the  eeater  of  the  stream  onlj  It  awtal  for  floAtin!; 
logs,  4  dock-lioe  c&auoc  be  Qxed  so  ag  to  prsTenc  the  rip&rlan  onner  boildiDK- 
oat  to  (be  center  of  the  ■tream  inch  atractnres  ai  do  not  laterfore  with  tbi' 
public  UBOB  o!  the  etream  or  with  the  rights  of  other  rlpftrian  omierB. 

APPEAL  from  enperior  coart  of  Oraod  Rapids  in  chancerj, 
Edwin  A.  Bnrlingame,  jadge.  Suit  by  the  citj  of  Grand 
Kapids  to  enjoin  the  bnildiiigof  a  wall  in  the  Grand  river  by 
William  T.  Powers.  From  a  decree  granting  an  injunction  de- 
fendant appeals.    Bevcrsed. 

Blair,  Eingdey  db  Kleinhana  [B.  F.  Ufd,  of  connsel)  for  ap- 
pellant.     Wm.   Wisner  Taylor  for  appellee. 

MoBSE,  J.  Grand  river  is  one  of  the  largest  and  most  import- 
ant inland  streams  of  the  state.  It  is  a  navigable  river.  It  has 
been  a  water  highway,  upon  which  for  many  years  logs  and 
lamber  have  been  floated  from  the  pineries  to  the  lake  at  Grand 
Haven,  or  to  nulls  at  various  points  upon  the  river  bank.  It 
has  never  been  navigable  for  boats,  except  canoes  and  bateawe, 
above  Lyons,  and  no  steamboats  have  been  above  the  rapida  at 
Grand  Rapids  for  many  years.  Small  steamboats  have  run  be- 
tween the  month  and  the  city  of  Grand  Bitpids,  and,  with  the  aid 
of  government  appropriations,  the  river,  below  the  rapids  at  that 
city,  may  be  made  to  be  a  water-way  of  great  commercial  utility ; 
bnt  above  the  rapids  it  has  nearly  served  its  nsefulness  as  a  nav- 
igable stream,  except  for  small  pleasure  boats.  The  mnning  of 
logs,  lumber  and  timber  upon  it  b  no  longer  of  consequence,  on 
account  of  the  exhaustion  of  the  forest  snpply  of  easy  access  to 
it  and  its  tributaries.  But  it  will  ever  be  an  important  pnbliu 
stream,  and  its  navigability  for  pleasure  is  as  sacred  in  the  eye  of 
the  law  as  its  navigability  for  any  other  pnrpose.  Its  waters 
empty  into  Lake  Michigan,  and  from  thence  flow  into  the  St. 
Lawrence  and  to  the  sea;  and  nnder  the  ordinance  of  178Y,  as 
well  as  the  laws  of  our  state,  it  must  be  regarded  in  the  main  as 
a  public  river  and  a  common  highway.  It  passes  through  the  city 
of  Grand  Rapids,  dividing  the  place  into  two  parta,  known  as  the 
" East "  and  "  West "  sides.  '*The  Rapids"  take  np  within  the 
city  limits  about  two  miles  of  the  river.     The  fall  of  the  river 
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bed  is  anch  that  the  water,  io  the  uataral  state  of  the  river,  flowed 
with  such  velocity  at  a  shallow  depth,  among  uameroos  rocks  and 
boulders,  over  these  rapids,  as  to  entirely  prevent  any  navigation, 
except  with  canoes  ;  and  it  was  always  with  great  difficulty  tliat 
ooe  of  these  coald  be  poled  up  the  stream.  The  character  of  the 
underlying  soil  of  the  river  here  is  rocky  —  ledge  rock  between 
the  dam  and  Bridge  street,  and  below  that  it  is  composed  of  clay 
boulders  and  gravel,  with  ledges  of  rock  occasionally  cropping  ont 
Tliere  never  has  been  a  steamboat  up  or  dowu  these  rapids  bnt 
once,  and  then  it  had  to  be  drawn  up  by  oxen,  horses  and  Indians. 
Ixtgs  could  never  well  be  floated  down  without  improvements  of 
the  channel.  Tlie  rapids,  in  a  state  of  nature,  served  no  useful 
end  iu  any  kind  or  method  of  navigation.  Upon  the  east  tiank  of 
the  river,  and  below  the  dam, extensive  encroachments  have  been 
made  by  property^owners,  the  first  beginning  of  such  en- 
croachments dating  back  many  years,  and  almost  frctfu  the  first 
settlement  of  the  country  ;  and  made  lands,  and  buildings  npon 
them,  of  the  value  of  millions  of  dollars,  are  now  Io<|ated  in  Uie 
old  riverbed  upon  that  side.  The  defendant,  William  T,  Povrcra, 
in  1866,  was  the  owner  of  the  west  bank  of  the  ri  ver  from  a  point 
above  the  present  dam  duwn  to  a  point  below  the  Grand  Rapids 
and  Indiana  railroad  bridge.  The  river  near  by,  and  witiiin  tlie 
city  limits,  is  spanned  by  seven  bridges,  in  the  following  order 
from  the  north  to  the  south :  The  Detroit,  Grand  Haven  and  Mil- 
waukee railroad  bridge,  Leonard  street  bridge,  Sixtii  street 
bridge,  Bridge^treet  bridge,  Pearl  street  bridge,  Grand  Rapids  and 
Indiana  railroad  bridge,  Fulton  street  bridge  and  Chicago  and  West 
Michigan  railroad  bridge.  Five  of  these  are  maintained  by  the 
city.  None  of  these,  except  the  last,  have  any  draw  ur  openings 
for  the  passage  of  boats,  and  they  are  comparatively  low  bridges, 
with  their  supporting  piers  resting  upon  tlie  bed  of  the  river. 

In  1866  and  1867,  Powers  in  connection  with  other  riparian 
owners,  and  with  municipal  and  legislative  consent,  built  a  dain 
across  the  river.  This  dam  is  about  six  hundred  and  Sfty  feet  in 
length,  and  about  seven  feet  in  height.  A  chute  was  put  in  to 
accommodate  and  facilitate  the  running  of  logs  over  the  dam. 
Powers  at  the  same  time,  and  in  connection  with  his  dam,  bnilta 
canal  along  the  line  of  his  lands,  upon  the  west  side,  which  is 
about  two-thirds  of  a  mile  in  length.     Part  of  it  was  built  in  the 
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natnral  ground  and  part  eDcroached  upon  the  shallow  waters  of 
the  original  etream.  The  water  of  this  canal  ia  about  nine  feet 
deep,  and  variea  in  width  from  fifty  to  one  hundred  feet.  This 
improvement  ie  worth  manj  thonsaiida  of  dollars.  In  I8S5  the 
legislature,  by  Act  No.  392  of  the  Local  Laws  of  that  year, 
amending  the  charter  of  Grand  Rapide,  conferred  power  and 
authority  on  the  board  of  public  works  of  the  said  city  of  Grand 
Rapids  to  establish  dock  and  building  lines  on  the  shores  and 
margin  of  Grand  river  within  the  corporate  limits  of  said  city, 
and  in  the  waters  and  in  the  bed  of  said  river  along  the  said 
ahoree  and  margin,  beyond  which  said  lines,  when  so  established, 
no  dock,  wharf,  bnilding  or  stmctnre  of  any  kind,  except  public 
bridges,  should  be  constructed  in  said  river,  or  00  or  over  the  bed 
thereof,  nor  should  the  water  be  in  any  manner  obstructed  be- 
yond said  established  lines ;  and  authorized  the  common  council 
of  said  city  to  enforce  the  power  thus  granted,  relating  to  the 
establishment  of  such  lines,  by  ordinances  duly  enacted  in  that 
r^ard,  and  authorized  said  common  council  to  impose  appropriate 
penalties  for  that  purpose  witliin  the  limits  prescribed  by  said 
charter  of  said  city;  and  also  provided  that  the  ordinances  or 
regulations  of  said  common  conndl,  in  relation  to  said  dock-lines, 
might  be  enforced  at  the  enit  of  said  city  by  bill  in  equity. 
Afterwards,  acting  under  this  authority,  the  board  of  public 
works  of  said  city,  on  the  3d  day  of  May,  1886,  estaWistied  a  dock 
and  building  line  on  the  shores  and  margin  of  said  Grand  river 
within  ihe  corporate  limits.  On  the  26th  day  of  July,  188G,  the 
common  council  of  said  city  passed  an  ordinance  entitled  "  An 
ordinance  to  prohibit  and  prevent  the  erection  of  buildings, 
docks  and  other  stnictiires,  and  to  prohibit  and  prevent  the  fill- 
ing in  of  earth  or  other  material,  on  the  shores  of  Grand  river,  or 
obstmcting  the  waters  of  Grand  river,  beyond  the  dock  and 
building  lines  established  by  the  board  of  public  works,"  which 
was  afterward  amended  on  the  30th  day  of  January,  1888. 
This  ordinance  prohibited  any  encroachment  upon  the  river  shore 
or  bed  of  any  kind  outside  of  the  established  dock-lines.  These 
dock-lines  were  established  by  the  board  of  public  works  without 
notice  to  Mr.  Powers  or  any  of  the  riparian  owners  along  such 
lines ;  nor  does  it  appear  that  they  were  consulted  in  r^rd  to 
the  location  of  such  lines. 
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After  the  establishment  of  these  dock-lines,  Mr.  Powers  com- 
meDced  the  building  of  a  wall  in  the  stream.  The  wall  was  bnilt 
of  Btooe,  and  about  four  feet  wide ;  and  the  defendant  admits 
that  he  liad  conBtruoted  said  wall  to  about  the  following  dimen- 
sions :  "  Commencing  at  or  near  the  southerly  end  of  the  waste- 
weir  of  the  West  Side  caaal,  m  called,  in  said  city,  near  the  daui 
across  said  G-rand  river ;  thence  extending  south-easterlj  sixty- 
six  feet,  more  or  less  to  a  point  just  abont  forty-fiTe  feet  east  of 
the  eaid  pretended  dock  and  building  line  so  pretended  to  be  es- 
tablished by  the  board  of  public  works ;  thence  extending  south- 
erly on  a  line  which,  if  extended,  would  meet  the  public  bridge 
over  said  Grand  river  at  East  Bridge  street  in  said  city,  at  a  point 
about  thirty  feet  east  of  said  pretended  dock  and  building  line." 
He  also  admits  tliiit  he  intends  to  build  said  wall  from  the  dam 
to  Bridge  street,  and  for  his  own  purposes,  and  that  the  same  is 
and  will  be  outside  tba  said  dock-lines. 

The  city  of  Grand  Kapids  files  its  bill  of  complaint  in  the 
snperior  court  of  Grand  Rapids,  in  chancery,  basing  its  right 
for  relief  npon  the  legislative  act  aforesaid,  and  the  action  of  the 
board  of  public  works  and  the  common  council,  under  the  an- 
tliority  given  these  bodies  by  such  act,  and  claiming  —  Firgt,  that 
the  stmctare  was  unlawful  by  reason  of  such  act,  and  the  proceed- 
ings under  it ;  second,  that  such  wall  is  of  great  damage  and  det- 
riment to  the  pablic  use  of  the  stream,  as  it  would  greatly  na^ 
row  the  natural  channel,  and  impede  the  fiow  of  the  water 
therein,  and  in  times  of  high  water  would  cause  the  waters  of  the 
river  to  be  held  back,  and  overflow  and  flood  various  portions  of 
the  city  and  its  public  streets,  thereby  causing  great  pablic  and 
private  dxmage,  and  occasion  sickness  to  the  inhabitants  of  the 
city  by  causing  the  ground  thus  overflowed  to  be  damp  and  foul; 
third,  that  it  will  interfere  with  the  public  use  of  the  river,  and 
its  value  for  the  purposes  of  commerce,  for  the  floating  of  ves- 
sels, boats,  rafts  and  logs.  The  bill  prays  that  the  defendant  may 
be  temporarily,  and  also  permanently,  enjoined  from  building  the 
wall,  or  any  other  wall  outside  of  the  said  dock-lines,  and  that 
he  be  decreed  to  remove  said  stone  wall  by  him  constrncted. 

The  defendant  answering  avers  that  by  virtue  of  his  riparian 
rights,  he  owns  the  soil  and  bed  of  Grand  river  to  the  center 
thereof ;  that  he  has  a  right  to  make  such  use  of  the  bed  of  said 
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stream  witHin  his  said  owDership  as  he  seeB  fit,  provided  only  that 
he  does  not  interfere  with  the  public  use  of  eaid  streaia  for  the 
purposes  of  asvigation,  or  with,  the  rights  of  other  riparian 
owners  upon  its  banks ;  and  denies  that  this  dam  so  built,  or  as 
it  ie  intended  to  be  constracted,  iaterfcree  at  all  with  the  public 
use  of  said  river,  or  with  the  riglits  of  other  riparian  owners ;  and 
further  avers  that  the  same,  when  completed,  will  be  a  benefit 
rather  than  a  damage  ta  the  public  and  alt  concerned. 

It  is  admitted  that  under  the  settled  law  of  this  state,  the 
defendant  is  the  owner,  by  virtue  of  his  riparian  rights,  to  the 
soil  of  the  river  bed  to  the  middle  of  the  stream.  It  must 
also  be  conceded  that  he  would  have  had  a  i-ight  to  build 
this  wall,  and  to  reclaim  for  his  own  use  the  laud  between 
it  and  the  old  weet  shore  of  the  river,  if  such  building  of  the 
wall  and  reclamation  of  the  land  did  not  interfere  with  the 
public  right  of  navigation,  or  the  private  right  of  other  owners 
of  the  river  bank,  had  it  not  been  for  the  aut  of  the  legis- 
lature in  question,  and  the  subsequent  proceedings  of  the  author- 
ities of  the  city  of  Grand  Rapids  under  and  bj  virtue  of  such  act. 
The  ordinance  of  1737  cuts  no  particular  figure  in  this  case,  be- 
cause, under  the  decisions  of  the  federal  courts,  as  far  as  the  gen- 
eral government  is  concerned,  the  rights  of  riparian  owners  on  the 
stream,  mentioned  or  embraced  by  said  ordinance,  must  be  deter- 
mined according  to  the  law  of  the  state  within  which  they  are 
situated.  St.  Louis  y.  Myers,  113  TT.  S.  566;  5  Sup.  Ct.  Rep'r, 
640;  Barney  v.  Keokuk,  94  U.  S.  324  ;  Bridge  Co.  v.  Hatch,  125 
U.  S.  1 ;  8  Sup.  Ct.  Rep'r,  811.  Grand  river  must  be  treated  the 
same  as  any  other  navigable  stream  under  the  law  of  our  state  in 
the  solution  of  this  question,  liaving  regard,  however,  to  its  char- 
acter as  a  stream  considered  at  the  point  toward  which  this  legis- 
lation is  directed,  and  where  the  rights  involved  are  located.  In 
the  court  below,  the  city  seems  to  have  rested  its  case  entirely 
upon  the  validity  of  this  dock-Une  legislation,  and  proceedings 
taken  under  it,  and  no  particular  effort  was  made  to  show  that  the 
wall  was  or  would  be  injurious  to  either  public  or  private  rights. 

The  dock 'line,  as  established,  cannot  be  sustuued  for  two  rea- 
sons: J^ii-st.  The  persoDS  owning  the  banks  of  the  river  in  fee 
simple,  and  having  absolute  property  iu  the  river  bod,  subject  only 
to  the  public  right  of  navigation,  wei-e  not  notified  of  the  proposed 
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action  of  tbe  board  of  public  works,  and  had  no  hearing  upon  the 
eetabliehment  of  these  dock-lines.  The  fixing  of  these  lines  vas 
an  ex  parte  and  arbitrary  proceeding,  involving  the  rights  of  prop- 
erty-owners, upon  which  thej  have  never  had  a  day  in  conrt. 
Whatever  may  be  held  to  be  the  antliority  of  the  legislature  in 
respect  to  establiehing  such  lines,  it  cannot  certainly  be  done  with- 
out notice  to  property-owners,  and  opportunity  of  a  hearing  ac- 
corded to  them.  This  would  bo  despotism,  and  without  due  pro- 
cess of  law  no  man's  rights  can  be  submitted,  under  a  constitu- 
tional government,  to  the  discretion  of  any  one  without  notice  or 
hearing.  Robison  v.  Miner,  68  Mich.  549 ;  37  N.  W.  Eep'r. 
21 ;  Frazee'B  Case,  68  Mich.  396  ;  30  N.  W.  Rep'r,  73.  Second. 
Tlie  doek-line  as  established  encroached  upon  the  shore-line  of 
defendant,  and  the  ordinance  of  the  commo.)  council,  therefore, 
prohibits  him  from  building  npon  and  occupying  his  own  land, 
which  has  never  been  covered  with  water.  Tlie  testimony  of  the 
city  engineer,  Mr.  Collar,  a  witness  for  the  complainant,  shows, 
on  cross-examination,  that  the  dock-line  on  the  west  side  of  the 
river  in  many  places  runs  upon  and  along  tbe  east  edge  of  the 
top  surface  of  Mr.  Powers'  canal  for  some  distance.  At  some 
points  it  is  nine  feet,  and  at  others  more,  west  from  the  water-line 
of  the  river  at  ordinary  stages,  and  at  the  south  end  of  the  canal 
the  dock-line  cuts  off  a  strip  of  mainland  of  some  feet  in  width, 
and  a  part  of  the  mainland  shore  of  the  river. 

This  dock-line  as  fixed  runs  through  buildings,  and  cute  ofE  a 
part  of  the  Crescent  Mills,  which  have  been  bwilt  more  than 
twenty  years,  and  passes  through  other  buildings.  It  mast  be 
held  that  the  legislature  has  no  power  to  extend  dock-lines  upon 
the  natural  shore  or  bank  of  the  river,  or  to  authorize  the  munic- 
ipality to  forbid  the  owners  from  building  npon  such  shore  or 
bank.  This  would  be  taking  private  property  for  public  use 
without  compensation,  which  is  forbidden  by  our  constitution. 
For  these  reasons  alone  the  bill  in  this  case  must  be  dismieaed,  as 
there  is  nowhere  in  the  evidence  any  showing  that  tbe  building  of 
the  wall  will  be  of  any  damt^  to  the  public  useof  the  river  forthe 
purpose  of  navigation,  or  any  injury  in  any  way  to  the  rights  of 
the  public  or  private  persons. 

But  the  question  of  grave  concern  remains,  to-wit,  what  are  the 
rights  of  the  defendant  as  a  riparian  owner  in  this  river,  and 


idbyGoOgiC 


Cm  OB  QoASD  Bapim  v.  Powers.  497 

what  control  can  the  manioipality  under  anthority  of  the  tegiala- 
tiire  lawfully  exercise  over  Buch  rights!  And  it  eeems  tome 
desirable  that  this  qaestion  be  settled,  as  it  is  conceded  to  be  an 
open  one,  aa  far  as  the  codrts  of  ttiia  state  are  concerned,  and  one 
of  great  moment  to  the  public  as  well  as  to  private  interests.  In 
examining  this  question  we  must  remember  that  the  riparian  pro- 
prietor in  this  state  holds  a  different  and  more  extenrled  title  to 
the  soil  under  water  of  a  navi^^ble  stream  than  he  does  in  many 
of  the  states  of  the  TThiod.  In  this  state  he  owns  the  soil  to  the 
middle  of  the  stream,  and  has  the  right  to  use  his  land  which  is 
covered  by  water  in  any  way  he  chooses,  provided  that  he  does 
not  eerionsly  injare  the  public  ase  of  the  stream,  or  obetract  or 
impede  navigation,  or  damage  other  riparian  owners  along  the 
stream  above  or  below  him.  "  Any  erection  which  can  lawfully 
be  made  in  the  water  within  tbese  lines  belongs  to  the  riparian  es- 
tate ;  and  the  complete  control  of  the  use  of  such  land  covered 
with  water  is  in  the  riparian  owner,  except  as  it  is  limited  and 
qnaiified  by  such  rights  as  belong  to  the  public  at  Isrge  to  tbe 
navigation,  and  sach  other  use,  if  any,  ss  appertains  to  the  public 
over  the  water.  *  *  *  In  those  waters  whose  beds  are  public, 
and  not  private,  property,  erections  by  riparian  owners  are  un- 
lawful, not  because  tliey  are  nuisances,  in  the  proper  sense  of  the 
term,  bnt  because  they  are  encroachments  upon  tlie  public  do. 
main,  aud  they  are  as  unauthorized  as  would  be  the  erection  of 
houses  or  bams  upon  public  lands  away  from  the  water,  by  an  ad- 
joining land-holder.  But  where  the  ownership  is  private,  and  the 
public  rights  are  simply  esBementsor  privileges  upon  it,  the  owner 
may  do  what  he  pleases,  so  long  as  it  does  not  injuriously  afEect 
the  public  enjoyment.  On  land,  where  roads  are  laid  out  of  a 
prescribed  width,  the  law  or  the  authorities  having  determined 
that  width  to  be  desirable,  the  right  to  encroach  upon  the  way 
cannot  be  very  extensive.  Snt  where  the  way  exists  in  a  water- 
conrse,  whose  boundaries  are  variable  and  laid  down  without  hu> 
man  intervention,  the  extent  to  which  private  improvements  are 
compatible  with  the  public  use  must  depend  upon  the  circum- 
stances, and  must  always  be  a  question  of  fact.  Tbe  owner's  nee 
is  lawful  until  shown  to  be  nnlawfnl. 

It  is  plain  enough  that  there  are  streams  which  cannot  safely 
be  encroached  upon  at  all,  while  there  are  others  so  considerable 
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tlut  the;  cottld  not  be  appreciably  injured  by  a  very  exteadve 
syatem  of  dockage  or  other  erectiona  Id  their  beds."  Byan  v. 
Browa,  IS  Mich.  196.  See,  fnrther,  as  to  the  ownerehip  aod 
rights  of  the  riparian  owner  in  the  bed  of  etreame,  Lonnan  r. 
BeuBon,  8  Mich.  18 ;  Rice  v.  Buddiman,  10  Mich.  125 ;  Watson 
V.  Peters,  26  Mich.  508 ;  RichardMa  7.  Prentiss,  18  Mich.  88 ; 
11  N.  W.  Bep'r,  819;  Bay  City  Gaa-Light  Co.  v.  Indnstrial 
Works,  28  Mich.  182 ;  Maxwell  v.  Bridge  Co.,  41  Mich.  4C6  ; 
2  N.  W.  Rep'r,  639;  Boom  Co.  v.  Adams,  44  Mich.  403;  6  N. 
W.  Rep'r,  857;  Backus  v.  Detroit,  49  Mich.  110;  13  N.  W. 
Rep'r,  380;  Fletcher  v.  Boom  Co.,  51  Mich.  277;  16  N.  W. 
Rep'r,  645;  Webber  v.  Boom  Co.,  63  Mich.  626;  30  N.  W. 
Rep'r,  469 ;  Tamer  v.  Holland,  65  Mich.  453 ;  33  N.  W.  Rep'r, 
283 ;  Attorney-General  v.  Boom  Co.,  34  Mich.  463. 

It  is  contended  by  the  counsel  for  the  ctMnplainaot  that  the 
legislature  of  this  state  has  the  constitutional  right  to  confer  npoa 
the  proper  authorities  of  the  city  of  Grand  Rapids  the  anthority 
to  establish  dock  and  building  lines  on  tho  shores  and  mai^n  of 
Grand  river,  and  that  the  defendant  had  no  ri»ht  to  bnild  a  wall 
in  the  waters  of  the  river  beyond  tho  dock  and  building  line  estab- 
lished by  the  board  of  public  works,  and  to  sustain  this  contention 
he  cites  the  following :  Cooley  Const.  Lim.  (5th  ed.),  740 ;  id., 
marg.  p.  595 ;  1  Dill.  Mna.  Corp.  (3d  ed.),  p.  136  ;  id.,  marg.  p. 
107 ;  Hart  v.  Mayor,  etc.,  3  Paige,  213  ;  Hart  v.  Mayor,  etc,  9 
Wend.  571 ;  Com.  v.  Alger,  7  Cush.  53 ;  People  t.  Tanderbilt, 
26  N.  T.  287 ;  28  K.  Y.  396-398 ;  Attorney-General  t.  Woods, 
108  Mass.  436  ;  Bay  City  Gas-Light  Co.  v.  ludustrial  Works,  28 
Mich.  181 ;  Attorney-General  v.  Railroad  Co.,  US  Mass.  346 ; 
State  V.  Sargent,  45  Conn.  358.  Cooley  says :  "  Wharf-lines  may 
also  be  established  fey  the  general  good,  even  though  they  pre* 
vent  the  owners  of  yater-fronts  fi-oin  building  ont  on  the  soil 
which  constitutes  private  property."  And  in  the  same  connec* 
tion  adds :  "  And  the  legislature  may  prevent  the  removal  of 
stones,  gravel  or  sand  from  tho  beach  for  the  protection  of  har- 
bors. This  is  said  to  be  a  just  restraint  of  an  injurious  use  of 
property  which  the  legislature  have  authority  to  impose."  Cooley 
Const.  Lim.  (6th  ed.),  p.  739.  This  language  is  plainly  used  in 
reference  to  wharves  and  harbors  upon  navigable  water,  and  for 
the  purpose  of  navigation  by  boats  and  Tessels.     Dillon  says: 
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*'  The  ri^t  of  riparian  proprietore  in  respect  to  the  eroctioo  of 
wharves  are  sabject  to  anch  reasonable  limitatiooa  and  reatrainta 
tie  the  legislature  may  think  it  necessary  and  expedient  to  impose; 
therefore,  it  is  competent  for  the  legislature  to  pass  acts  establish- 
ing harbor  and  dock-lines,  and  to  take  away  the  rights  of  proprietors 
to  hnild  wharves  on  their  own  lands  beyond  the  lines,  even  wlieii 
snch  wharves  wonid  be  no  actnal  injury  to  navigation."  1  Dill. 
Man.  Corp.  (3d  cd.),  g  107.  This  language  has  also  evidently  the 
the  same  application.  In  State  v.  Sargent,  45  Conn.  358,  the 
owner  of  the  land  took  title  only  to  high-water  mark.  The 
fee  between  high  and  low-water  tuark  was  in  the  state  in 
trust  for  the  pnblic.  It  was  held  that  the  owner  of  the  shore 
might  conetniot  wharves  npon  the  soil  below  high-water  mark,  bnt 
in  so  doing  must  conform  to  the  regulations  of  the  state ;  and  it 
is  said  that  the  duty  of  protecting  the  paramonnt  right  of  naviga- 
tion  rests  npon  the  legislature,  and  they  are  to  determine  for 
themselves  by  what  methods  and  instruments  they  will  discharge 
it.  It  ia  fnrtlier  said  that  the  enactment  of  laws  restraining  pro- 
prietors of  the  shore  from  extending  wharves  or  other  structures 
into  navigable  waters  is  not  the  ezerciee  of  eminent  domain.  The 
pnblic  do  not  appropriate  or  use  any  right  of  the  land-owner  in 
the  soil  of  tlie  shore.  This  is  no  doubt  good  law  where  the  land- 
owner's possession  stops  at  high-water  mark,  but  it  does  not  apply 
to  the  case  before  ns.  The  New  York  cases  cited  also  refer  to 
cases  where  the  Ltnd-owner  had  no  fee  in  the  land  under  water; 
Hart  V.  Mayor,  etc.,  involving  rights  upon  the  banks  of  the  Albany 
basin,  which  was  a  work  of  the  state,  and  created  by  it.  In  Peo- 
ple V.  Vanderbilt,  the  matter  in  controversy  was  the  construction 
of  a  pier  in  New  York  harbor.  The  case  of  Com.  v.  Alger,  7 
Cnsh.  53,  deaU  with  the  establishment  of  harbor  lines  in  Boston 
harbor,  and  where,  under  the  colonial  ordinance  of  1647,  the 
proprietors  of  uplands  bounding  oo  the  eea  have  an  estate  in  fee 
in  the  adjoining  flats  above  low-water  mark,  and  within  one  hun- 
dred rods  of  the  upland,  with  full  power  to  erect  wharves  and 
other  buildings  thereon,  subject,  however,  to  ttie  reasonable  use  of 
other  individual  proprietors  and  of  the  pnblic  for  the  purposes  of 
navigation,  and  subject,  also,  to  such  restraints  and  limitations  of 
the  proprietors'  use  of  them  as  the  l^slature  may  see  fit  to  im* 
pose  for  the  preservation  of  public  and  private  rights.    It  waa 
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held  that "  thelogialatiire  of  this  coiamoQwealth  has  pover  to  eetab- 
liBh  lines  m  the  harbor  of  Boston,  bejoud  which  no  wharf  shall 
he  extended  or  maintained,  and  to  declare  an;  wharf  extended  or 
m^ntained  bejond  such  liaee  a  public  nuisance;  and  statntes 
eBtablisbing  snch  lines,  and  taking  away  the  rights  of  the  propiie- 
tors  of  fiats  in  a  harbor  beyond  the  lines  to  build  wharves  thereon, 
even  when  there  wonld  be  no  actual  iojnry  to  navigation,  although 
providing  no  compensation  to  such  proprietors,  are  not  nnconsti- 
tntional,  ae  taking  private  property  and  appropriating  it  to  the 
public  use  without  compensation,  within  the  meaning  of  the 
declaration  of  rights,  article  10,  nor  as  impairing  the  operation  of 
the  grant  made  by  the  colonial  ordinance,  and  thus  transgressing 
the  prohibition  of  the  coostitntiou  of  the  United  States,  article  1, 
paragraph  10,  against  passing  laws  impairing  the  obligations  of 
contracts,  but  sncli  statutes  do  not  affect  the  right  to  maintain 
wharves  erected  before  their  passage."  By  examining  the  opiuioa 
in  this  case,  it  will  bo  seen  that  the  grants  of  lands,  since  the 
adoption  of  this  ordinance,  which  vested,  by  virtue  of  it,  an  estate 
in  fee  in  the  land  lying  between  high  and  low-water  mark,  were 
also  subject  to  the  proviso  that  such  estate  should  be  used  so  as 
not  to  stop  or  hinder  the  passage  of  boats  and  vessels,  etc.,  and 
subject  to  all  such  restraints  and  limitations  of  absolute  dominion 
over  it  in  its  use  and  appropriation  as  other  real  estate  is  subject 
to  for  the  eecarity  and  benefit  of  other  proprietors,  and  of  the 
public,  in  tlie  enjoyment  of  their  rights.  The  ooart  justifies  its 
opinion  under  the  police  power  of  the  legislature  —  the  authority 
vested  in  that  body  to  establish  all  manner  of  wholesome  and  rea- 
sonable laws,  rules  and  penalties,  not  repugnant  to  the  constitu- 
tion, as  they  shall  judge  to  be  for  the  good  of  tlie  commonwealth 
and  the  sobjects  of  the  same  —  and  holds  that  tlie  legislatiou  ia 
question  is  not  an  appropriation  of  property  to  a  public  nse,  "  but 
^e  restraint  of  an  injurions  private  use  by  the  owner,  and  is, 
therefore,  not  within  the  principle  of  property  taken  auder  the 
right  of  emioeot  domain."  This  case  is  followed  in  the  otlier 
Jllassachusetts  cases  cited. 

The  learned  counsel  also  contends  that  language  has  been  used 
in  several  of  the  opinions  of  our  own  court  recognizing  the  ri^t 
of  the  legislature  to  establish  wharf  and  dock-lines,  but  admits 
that  the  question  iu  this  case  is  still  an  open  one,  as  far  as  this 
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court  is  concerned.  The  cases  ia  which  this  matter  has  been 
toQohed  upon  are:  (1)  Lormaa  t.  Beneou,  S  Mich.  18.  Ia  the 
conrae  of  the  opinion  Mr.  J  nsCice  Campbell  said :  "  It  is  urged 
that  this  ruling  will  interfere  with  the  improvement  of  rivers,  and 
dUtnrb  the  titlo  of  islands.  But  these  objections  are  not  well 
taken.  The  pablic  authorities  can  regnlate  water  highways,  as 
well  as  land  highways,  although  the  soil  of  neither  belongs  to  the 
state."  (2)  Rice  v.  Ruddimaii,  10  Micb.  12B.  Mr.  Justice  Ohris- 
tiancy  ia  his  opinion  says,  at  page  140 :  "  Tlicse  ])rincip!DS,  when 
applied  to  Muskegon  lake,  can  no  more  interfere  with  the  public 
right  of  navigation  than  when  applied  to  rivers.  In  botli  cases 
the  ownership  is  equally  qualitied  by,  and  subordinate  to,  the 
rights  of  the  pnblic.  In  fact,  navigation  is  much  more  liliely  to 
be  benefited  than  injured  by  the  applicatioa  of  these  principles. 
Wharves  and  other  similar  erections  are  essential  to  the  interests 
of  navigation ;  and  if  the  bed  of  the  lake  to  high  or  low  water 
mark  were  vested  in  the  state,  no  private  owner  could  extend  a 
wharf  one  foot  from  the  waterline  without  becoming  a  trespasser, 
and  inenrring  the  risk  of  losing  his  improveinents,  tliough  navi- 
gation might  be  aided,  rather  than  injured,  by  it ;  while,  by  ad- 
mitting the  riparian  ownership  as  above  explained,  individual 
enterprise  is  stimulated  to  improvement,  and  the  public  interest 
ia  subserved.  The  public  through  their  proper  autliorities  have 
always  the  right  to  restrain  any  encroachments  which  may  be  in- 
jnrions  to  the  public  right,  and  to  compel  the  removal  of  any  ob- 
struction or  impediment,  as  well  as  to  punish  the  offender,  to  the 
same  extent  as  if  the  l>ed  of  the  lake  were  vested  in  the  state." 
(3)  Bay  City  Gas-Light  Co.  v.  Industrial  Works,  28  Micb.  181. 
In  this  case  Mr.  Justice  Campbell  says,  at  page  1S4:  "The 
right  of  docking  out,  so  as  to  secure  the  full  benefit  of  the  water 
front,  is  limited  by  the  rule  that  it  must  not  serionely  impair 
the  right  of  navigation.  In  order  to  prevent  any  dispute  as  to 
what  wharfing  will  be  auch  an  encroachment,  it  has  been  provided 
in  some  of  our  city  charters  that  the  city  may  fix  a  dock-line,  be- 
yond which  such  erections  shall  not  extend.  In  doing  this  the 
anthontiea  are  supposed  to  consult  the  public  convenience,  and  to 
draw  the  line  in  such  a  manner  as  to  subserve  this.  It  is  usual, 
and  practically  almost  necessary,  to  make  the  frontage  thus  de- 
fined follow  straight  lines  of  considerable  length,  avoiding  angles 
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ae  maob  ae  poaaibld,  and  paying  ao  attention  to  the  Binnoeities  of 
the  shore.  Snch  lines  will  not  ueceesarilj  or  agually  be  exactly 
parallel  either  with  the  shore  or  with  the  thread  of  the  etruam. 
Thej  can  have  no  bearing  whatever  upon  the  deteruiioatiou  of 
boundaries,  and  are  metint  to  determine  at  what  line  the  depth  of 
water  will  be  found  BnSicient  to  meet  all  the  neceeuttes  of  navi- 
gation. iSo  far  ae  thej  are  valid,  it  is  as  limits  reasonably  and  im- 
partially fized,  bejond  which  all  are  forbidden  to  wharf  out,  and 
within  which  every  person  may  lawfully  improve  Iiia  own  \iro^ 
erty.  Sut  with  the  ownership  of  property  the  city  antboricies 
have  no  concern."  (4)  Lincoln  v.  Davis,  53  Mich.  375,  19  N.  W. 
Eep'r,  103.  On  page  390,  53  Mich.,  and  page  111,  19  N.  W. 
BepV,  Mr.  JnisticeOampbellBays:  "There  uan  be  no  doabtofthe 
right  of  the  state  to  forbid  any  erections  within  sach  parts  of  the 
water  us  are  strictly  navigable,  and  to  r^alate  the  distance  bw 
yond  which  no  private  erections  can  be  maintained." 

Whatever  may  be  the  power  of  the  legislature  in  waters 
"strictly  navigable"  to  fix  an  arbitrary  line  beyond  which  ripa- 
rian owners  cannot  go,  or  to  del^ptte  to  a  municipality  that  power, 
I  am  satisfied  that  no  such  right  exists  in  the  waters  of  Qraud 
Kapids  at  the  rapids,  or  certainly  in  that  part  of  the  waters  which 
are  not  now  navigable  for  any  purpose.  The  right  of  the  ripa- 
rian owner,  under  our  laws,  is  subject  only  to  the  pubhc  nee  for 
the  purposes  of  navigation  ;  and  there  is  a  manift^t  difference  be- 
tween pnblic  streams  that  can  be  used  successfully  for  the  runniog 
of  boats  and  vessels  for  the  purpose  of  commerce,  and  those  which 
are  only  capable  of  being  used  for  the  floatage  of  lumber  and  logs 
in  rafts  or  single  pieces.  The  riparian  owners  are  entitled  to  tlio 
beneficial  and  sole  use  of  the  latter  streams,  except  for  fioatage; 
and  when  such  streams  have  become  unfitted  for  valuable  public 
use,  and  have  actually  ceased  to  be  used  for  public  highways,  there 
is  no  more  reason  for  holding  them  to  be  public  than  iu  the  case 
of  a  land  highway  whicli  h^s  been  abandoned  and  is  useless.  See 
opinion,  Campbell,  J.,  Steriing  v.  Jackson,  69  Mich.  510;  37 
N.  W.  Eep'r,  845  j  Boom  Co.  v.  Jarvis,  30  Mich.  308 ;  Middleton 
V.  Boom  Co.,  Si7  Mich.  533. 

There  is  no  pretense  in  the  proofs  in  this  case  that  this  river  in 
front  of  the  land  of  the  defendant  has  ever  been,  ever  will  be,  or 
can  be,  used  for  the  navigation  of  commercial  boats  andveBsels; 
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nor  that  the  water  between  the  existing  or  propcned  wall  of  the 
defeodaiit  and  hia  shore-line  has  been,  will  be,  or  can  be  need  even 
for  tlm  floating  of  logs  or  rafts.  It  has  never  boea  *'  strictly 
navigable  "  water.  In  order  to  get  the  logs  and  lomber  that  has 
gone  over  the  chute  in  the  dam  down  these  rapids,  it  has  been 
necessary  for  many  years  to  clear  out  a  channel  in  the  center  of 
the  stream,  and  incloee  such  chanoel  on  each  side  with  cribs  atid 
timbers,  thus  making  an  artificial  canal,  as  it  were,  in  the  center 
of  the  stream  for  the  purpose  of  floatage.  This  wall  will  have 
no  ap|)re<uable  cfieut  upon  this  artiflcial  channel,  nnless  it  be  to 
deepen  its  waters,  and  thns  aid  navigation  rather  than  to  hinder 
it.    This  is  the  whole  tendency  of  the  proof. 

It  is  claimed  by  the  counsel  for  complainants  that  the  proposed 
oocnpation  of  the  river  bed  by  the  defendant  will  be  a  pnrpres- 
tare,  and,  therefore,  a  pnblic  nuisance,  and  that,  as  snch,  the  legis- 
lature, or  the  city  under  authority  from  the  legislature,  may 
abate  it  whether  it  interferes  with  navigation  or  not  A  "  pur- 
prestare"  is  defined  by  Chief  Justice  Cooley  in  Attorney-Gen- 
eral T.  Booming  Co.,  34  Kich.,  at  page  472,  as  "an  iocloenre  by 
a  private  person  of  a  part  of  that  which  belongs  to,  and  ought  to 
be  open  and  free  to,  die  enjoyment  of  the  publie  at  large ; "  and 
he  also  holds  that  an  nnanthorized  indosure  of  a  part  of  a  water 
highway  is  as  mach  a  pnblic  wrong  as  that  of  a  land  highway. 
But  he  also,  in  the  same  case,  defines  the  character  of  the  Mus- 
kegon river  as  a  navigable  stream  at  the  point  in  controversy  is 
that  case,  and  says :  "  Neither  is  it  a  navigable  stream,  in  the 
more  popular  sense  of  the  term,  for  it  is  only  a  small  stream, 
whose  valae  to  the  pnblic  consists  in  the  use  which  can  be  made 
of  it  for  the  purpose  of  floating  logs  and  lumber,"  Such  is  the 
navigability  of  the  Grand  river  at  the  place  in  controversy  here. 
He  further  says :  "  The  right  of  floatage  is  unquestionably  a  right 
which  the  state  should  guard  and  protect;  but  it  is  a  serious  mis- 
take to  assume  that  the  private  appropriation  of  a  part  of  tbe 
bed  of  the  river  would  necessarily  be  either  a  purpresture  or  a 
nuisance.  The  property  taken  in  such  a  case  is  not  public,  but 
private,  property ;  and  the  owner  of  the  bank,  who  also  presum- 
ably owns  to  tbe  center  of  the  strvaro,  may  maintain  trespass  or 
ejectment  against  the  taker.  If  tlie  owner  makes  no  complaint, 
the  public  can  have  neither  right  nor  occasion  for  any,  provided 
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the  navigable  rights  are  Dot  abridged.  If  the;  are,  it  is  not  very 
tuanifest  how  this  can  be  a  parpreeture.  The  difierence  between 
the  highway  on  land,  with  its  definite  limits  to  which  the  public 
right  extends,  whether  the  whole  is  oBed  or  not,  and  the  high- 
way for  floatage  in  our  small  streams,  where  the  poblie  rights  have 
no  deflnite  limitations  of  space  except  as  practicability  for  nae 
and  the  occasion  for  nse  may  give  various  limits,  as  the  seasoQB 
and  the  needs  of  business  and  traffic  may  change,  is  so  plain  that 
the  difference  between  an  appropriation  in  the  two  cases  needs 
only  to  be  mentioned.  It  requires  neither  argnmeot  nor  illas- 
tration.  The  one  is  a  public  grievance  of  some  sort  i  but  the 
other  is  no  public  grievance  of  any  sort,  unless  the  public  nse  is 
nnreasooably  abridged  or  inconvenienced." 

The  police  power  of  the  legislature  in  this  state  is  not  omnip- 
otent. It  cannot,  under  the  guise  of  regaUtion,  destroy  prop* 
erty  rights  arbitrarily  and  without  reason.  The  legislature  can, 
without  doubt,  in  public  harbors,  and  perhaps  in  navigable  streanu, 
where  boats  and  vessels  can  be  and  are  used,  limit  the  constmc- 
tioD  of  wharves  to  the  line  of  navigability;  bnt  it  is  doubtful  if 
Boch  erections  could  be  stopped  short  of  such  lines  unless  some 
good  reason  could  be  shown  (or  such  ar^^lation.  Attorney-Gen- 
eral V.  Booming  Co.,  34  Mich.  47^,  473.  And  "  the  extent  to 
which  private  improvements  are  compatible  with  the  public  use 
must  depend  upon  circumstances,  and  must  always  be  a  question 
of  fact"  Ryan  v.  Brown,  18  Mich.  209."  The  legislature  of 
Michigan  cannot  Authorize  a  municipality  to  make  that  a  pnrprea- 
tureor  nuisance  which  is  not  so  in  fact,  if,  by  so  doing,  the  con- 
stitutioual  rights  of  any  citizen  in  his  person  or  property  is  de- 
stroyed or  infringed.  Wreford  v.  People,  14  Midi.  41 ;  Everett 
V.  Marquette,  &3  Mich.  UO ;  19  N.  W.  Bep'r,  140 ;  Frazee's  Case, 
68  Mich.  396;  30  N.  W.  Rep'r,  72;  Robison  v.  Miner,  68  Mich. 
666;  37  N.  W".  Rep'r,  21;  People  v.  Armstrong,  73  Mich.  288; 
41  N.  W.  Rep'r,  275. 

The  power  of  the  legislature  in  the  matter  of  harbor  and  dock* 
lines  upon  streams  where  the  bank  owner's  title  in  fee  reaches  to 
the  bed  of  the  river,  subject  to  the  public  use  for  purposes  of  navi- 
gation, came  before  the  supreme  court  of  the  United  States  in 
Yates  V.  Milwaukee,  10  Wall.  497.  Yates  bailta  wharf  overthe 
low  water  in  the  Milwaukee  river  the  width  of  bis  lot,  and  one 
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haadred  and  ainetj-six  feet  io  length,  to  reach  navigable  water. 
The  le^elatnre  of  Wiaconsin  had  authorized  the  commou  council  of 
Milwaukee  to  establish,  hy  orditiance,  dock  and  wharf  lines  on  this 
river,  and  to  restrain  and  prevent  eocroachments  and  obstmctioue 
therein,and  to  cause  it  to  be  dredged.  The  citj  by  ordinance  de- 
clared this  wharf  to  be  an  obstmction  to  navigation  and  a  nulBancc, 
and  ordered  it  abated.  Tates  refused  to  abate  it.  Thereupon  the 
city  contracted  with  a  person  to  remove  it,  and  Yates  filed  bis  bill  to 
restrain  such  removal.  There  was  no  evidence  to  show  that  the 
wharf  was  an  actual  obstruction  to  navigation,  or  was  in  any  other 
sense  a  nnisance. 

The  court,  epeakiug  throogh  Mr.  Justice  Miller,  said;  "We 
are  of  the  opinion  that  the  city  of  Milwaukee  caunot,  by  creating 
a  mere  artificial  and  imaginary  dock-line,  hundreds  of  feet  away 
from  the  navigable  part  of  the  river,  and  without  making  the 
river  navigable  up  to  that  line,  deprive  riparian  owners  of  the 
right  to  avail  themselvee  of  the  advantages  of  the  navigable  chan- 
nel by  building  wliarves  and  docks  to  it  for  that  purpose."  It  is 
also  further  said  that  the  ripanan  right  in  the  bed  of  tlie  stream 
*'  is  property  and  valuable,  and,  though  it  must  be  enjoyed  in  due 
sabjection  to  the  rights  of  the  public,  it  cannot  be  arbitrarily  or 
capriciously  destroyed.  It  is  a  right  of  which,  when  once  vested, 
the  owner  can  only  be  deprived  in  accordance  with  the  established 
law,  and,  if  necessary  that  it  be  taken  for  the  public  good,  upon 
due  compensation."  See,  also,  Norfolk  City  v.  Cooke,  27  Gratt. 
43lf,  where  it  is  held  that  the  soil  under  water  of  the  riparian 
proprietor  is  not  a  mere  license  or  privilege,  but  is  property  — 
property  in  the  soil  up  to  the  line  of  navigability,  thougli  covered 
with  water. 

An  intending  case,  and  one  in  point,  is  Oity  of  JanesviUe  v. 
Carpenter  (Wis.),  46  N.  W.  Bep'r,  128.  The  legisUture  of  Wis- 
consin in  1887  passed  an  act  "  that  it  shall  be  unlawful  and  pre. 
stimptively  injurious  *  *  *  to  person  and  property  to  drive 
piles,"  etc,  "in  Rock  river  within  the  limits  of  the  county  of 
Kock,  and  the  doing  of  such  act  shall  be  enjoined  at  the  suit  of 
any  resident  tax-payer,  without  proof  that  any  injury  •  •  » 
has  been  or  will  be  sustained  by  reason  of  such  act;"  and  farther 
provided  that  such  acts  might  be  enjoined  at  the  suit  of  any  one 
havinj;  the  use  of  the  water-power  of  the  river  in  sud  county, 


idbyCoOglC 


506  CiT  c  Qband  Bafids  y.  Powebs. 

withoQt  other  proof  than  that  the  act  will  cBnse  the  river  to  rise 
or  get  bac-k  to  Bome  extent  at  the  place  where  the  water,  need  to 
operate  hiB  mill  or  factory,  is  discharged  into  the  river.  This 
would  seem  to  have  been  the  exercise  of  the  police  power 
of  the  Ic^slature  declaring  certain  epecilied  things  uuiBancee 
per  se.  But  the  Wisconsin  snpremo  court  holds  that  snch 
legislation  is  void,  and  in  violation  of  the  constitntion,  in  that 
it  deprives  the  riparian  owner  of  his  property  in  the  river  without 
compenaatioD  and  withont  due  process  of  law.  The  conrt  says: 
"This  is  the  Hist  time  that  any  legislature  of  any  enlightened 
country  has  attempted  to  create  an  action  without  any  cansc  of 
action  ;  to  authorize  a  complaint  to  be  made  to  a  coart  to  enjoin 
the  lawful  nae  and  enjoyment  of  one's  own  property,  withont 
proof  that  any  injnry  or  danger  has  been  or  will  be  cansed  by 
reason  of  anch  act." 

The  court  holds  as  follows  in  r^ard  to  the  right  of  the  peraon 
sought  to  bo  enjoined  by  the  city  under  this  act :  "  That  Thomas 
Lappin,  the  owner  in  fee  of  this  ground,  has  the  right  to  ose  and 
enjoy  it  to  the  center  of  the  river  in  any  manner  not  injurious  to 
others,  and  subject  to  the  poblie  right  of  navigation,  has  been  too 
often  decided  by  this  court  and  other  conrts  to  be  questioned.  As 
a  riparian  owner  of  the  land  adjacent  to  tJie  water,  he  owns  the 
bed  of  the  river  usque  adfilum  aqua,  subject  to  the  public  eaee- 
ment,  if  it  be  navigable  in  fact,  and  with  due  regard  to  the  rights 
of  other  riparian  proprietors.  He  may  construct  docks,  tanding 
places,  piers  and  wharves  out  to  navigable  waters  if  the  river  is 
navigable  in  fact ;  and,  if  it  is  not  so  navigable,  he  may  constmct 
any  thing  he  pleases  to  the  thread  of  the  stream,  unless  it  injnres 
some  other  riparian  proprietor,  or  those  having  the  superior  right 
to  use  the  waters  for  hydraulic  purposes."  Jones  v.  Pettibone,  3 
"Wis.  308;  Arnold  v.  Elmore,  18  Wis.  509;  Tates  v.  Jndd,  18 
Wis.  118 ;  Walker  v.  Shepardaon,  4  Wis.  486 ;  Improvement  Co. 
V.  Lyons,  30  Wis.  61 ;  Delaplaine  v.  Railroad  Co.,  42  Wis.  214; 
Cohn  V.  Boom  Co.,  47  Wis.  314 ;  3  N.  W.  Rep'r,  5i6 ;  Boom 
Co.  V.  Reilly,  46  Wis.  237;  Hazeltine  v.  Case,  46  Wis.  391;  1 
K.  W.  Kep'r,  66.  Subject  to  these  restrictions  he  has  the  right 
to  use  his  land  under  water  the  same  as  above  water.  It  is  his 
private  property  under  the  protection  of  the  ooustitntion,  and  it 
cannot  be  taken,  or  its  value  lessened  or  impaired,  even  for  pub- 
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lie  OBA,  "withont  compensation,"  or  "withoQt  duo  proccseof  law," 
and  it  caaoot  be  taken  at  all  for  ao;  one's  private  nse.  This,  in 
m;  opioioD,  is  tbe  title  also  tliat  the  defendant  Powers  holds  in 
the  bed  of  Grand  river,  opposite  hia  shore  line,  and  his  rights  are 
coextensiTe  with  those  given  bv  the  Wisconsin  sapreme  eoart  to 
Lappin ;  and  that  the  law  uf  this  state  is  in  complete  accord  and 
harmony  with  that  of  our  sister  state  of  Wisconsin  in  respect  to 
riparian  rights.  See  especially  Rjran  v.  Brown,  18  Mich.  196 
Attomey-General  v.  Booming  Oo.,  34  Midi.  463 ;  Sterling  v.  Jack- 
son, 69  Mich.  510-513;  37  N.  W.  Rep'r,  845,  opinion,  Campbell, 
J.;  MiddletoD  v.  Booming  Co.,  27  Mich.  533,  and  notes ;  Watson  v. 
Peters,  26  Mich.  508,  and  cases  cited  in  note  1 ;  Booming  Co.  v 
Jarvis,  30  Mich.  308 ;  Maxwell  v.  Bridge  Co.,  41  Mich.  466 
2  N.  W.  Rep'r,  639. 

I  do  not  pass  upon  the  right  of  the  logislature  to  empower  thu 
city  of  Grand  Rapids  to  establish  dock-lines  within  the  limits  of 
the  navigable  part  of  the  river,  if  there  is  such  navigitble  water, 
and  to  prevent  any  encroachments  npon  or  obstructions  within 
the  water  so  ontlined  as  navigable.  It  is  not  necessary  to  the  de- 
termination of  this  case.  But  outside  of  tlie  navigable  water  no 
dock-Una  can  be  drawn,  and  the  property  thereby  taken  for  pub- 
lic use,  withont  compensation  to  or  consent  of  the  riparian  own- 
ers. Nor  do  I  decide  that  the  city  may  not  make  and  enforce 
all  needful  and  reasonable  rnles  and  regulations  as  to  the  public 
and  private  nse  of  this  river  necessary  to  the  public  health  of  said 
city,  or  to  prohibit  any  encroachment  upon  the  river  bed  which 
will  tend  to  seriously  increase  the  danger  of  floods  and  the  de- 
struction of  property  thereby.  The  city  saw  tit  in  its  proofs  to 
rest  upon  the  validity  of  the  dockUnes.  There  is  no  showing 
that  the  baildiugof  this  whII  will  be  of  the  least  detriment  to  the 
public  health,  or  that  it  will  havo  any  tendency  to  increase  the 
dangers  arising  from  floods.  The  river  is  narrower  below  this 
wall,  and.  made  bo  by  bridges  of  the  city's  own  construction  and 
maintenance  than  it  will  he  at  any  place  where  the  wall  will  be 
situated  after  it  has  been  constructed  as  proposed  by  the  defend- 
ant. The  city  engineer  can  see  no  reason,  in  his  testimony,  why 
the  building  of  this  wall  will  tend  either  to  the  creation  of  over- 
sows, or  to  increase  the  floods  that  sometimes  have  existed  from 
various  causes  in  high  water.     I  have  not  space  to  discuss  the 
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teetimoaj,  but  it  ie  wholl;  barren  of  any  showing  that  this  w&Q, 
which  the  defendaut  is  building,  and  proposed  to  build,  npon  hif 
own  land,  will  interfere  in  the  least  with  the  pubHc  nae  of  the 
river,  the  rights  of  any  other  riparian  owner  in  the  Btream,  or 
damage  any  public  or  private  interest  to  aiiy  perceptible  extent. 
It  may  be  that  ench  a  showing  can  be  made  as  would  entitle  the 
complainant  to  the  relief  asked,  but  it  has  not  Beriously  been  at- 
tempted by  the  proofs,  presumably  for  the  reason  that  tbecomplain- 
ant  supposed  its  case  was  completely  made  out  by  the  law,  by  vir- 
tue of  the  legislative  act,  and  the  municipal  proceedings  under  it. 
The  decree  of  the  court  below  must  be  dismissed,  with  costs  of 
both  courts,  but  without  prejudice  to  any  further  action  or  pro- 
ceeding, if  cause  can  be  shown  for  it  as  heretofore  pointed  out 

Ohamplain,  0.  J.,  did  not  sit.     The  other  jnstices  concurred.* 

MmioipU  oorparatiom  —  aitabliihinant  of  harbor  Hum  —  rlpaiian  rights. 
_  In  FttrlBt  Ut«el  Co.  v.  City  of  Bridgeport,  60  CoDn.  27S;  23  A.tl.  Rep'r.  501, 
tb«  right  of  ripsrlaD  ovraera  to  oompeoMtloD  for  the  asiabliBbment  of  haibor- 
liaea  between  high  and  low-watei  mark  ia  coDsidered  bj  tliu  aupreme  coDrt  of 
CoDnecticat.  The  court  eastaioed  the  right  to  compeasatioQ,  tuid  in  their 
opiaioD  say: 

"  The  flrat  qaestion,  therefore,  which  we  shall  conaidar  relates  to  the  general 
right  of  the  owner  of  lands  abutting  on  narlgable  waters  to  d&magea  for  the 
legal  esUtbliehineat  of  a  harbor  Use  over  tlie  abutting  flats,  between  high  and 
low-water  marks.  In  Connecticut  tb«  public  is  the  owner  in  fee  of  the  flats 
adjoining  navigable  waters  up  tu  high- water  mark,  such  tUlebeing  vested  in 
the  pablio  tor  purposes  of  navigation  and  commerce.  Simons  t.  EVench,  2S 
Conn.  848.  Tbe  owner  of  the  adjoining  uplands  has  the  exclusive  privilege 
of  whaifinganderecllngetoreaaud  piers  over  and  npon  such  aoil,  and  of  using 
It  tor  any  pnrpoee  which  doea  not  Interfere  with  navigation,  and  it  maj  be 
conveyed  separately  from  the  adjoining  uplands.  Over  It  be  has  tbe  exclusive 
right  of  acceas  to  the  water,  the  ligbt  to  accretions,  and  generally  to  reclama- 
tioQS.  Because  the  aoil,  between  high  and  low-water  marks,  ia  held  to  be 
pvilici  Jurit,  the  right  of  tbe  owner  of  the  adjoining  upland  in  it  Is  termed  a 
'  franchise.'  But  it  Is  none  tbe  less  a  well-recognized,  substantial  and  VBlaatde 
Tight.  It  constitutes,  as  the  court  says  in  Simons  v.  French,  supra,  apeakinjF  of 
the  right  of  wharfage,  like  other  f  ranchisea.a  species  of  property ,  which  like  ntber 
property  is  alienable  by  the  o  wner,and  alienable  as  wel  1  before  the  right  has  been 
exercised  as  it  woaldbeaftera  wharf  had  been  actually  erected.  It  is  claimed  by 
the  appellee  that  iDaimucb  as  the  fee  of  the  flats  is  in  the  state,  therefora  tbe  Male 
has  the  undoubted  right,  by  itself  or  by  tbnee  to  whom  tt  delegates  the  right. 
■  Reported  In  SO  N.  W.  Bep'r.  MI. 
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to  tako  and  nM  them  far  Kaj  pnbUc  parpoM  withoDt  giving  OMnpeuMtion 
therefor,  bo  long,  At  ]«Mt,  u  the  apluid  proprietor  has  not  appiopnated  tbom 
toiaehiueaaBhsl^^mllf  maj.  Theraarecaaoa  which  snsMin  such  a  claim.  On 
the  contnirj  there  are  canes  which  hold  thai  riparian  owners  upon  navigable 
waters  have  rights  apportenant  to  their  estates  of  which  they  cannot  be  deprived 
when  once  Teeted,  except  In  aeeoidanee  with  established  law,  and  npoo  doe 
oorapensatioo.  This,  sajrs  Lewis,  in  his  recent  work  on  Eminent  Domain,  after 
reviewing  the  cases,  seems  the  better  and  soonder  rnle.  It  certalnlj  aeema 
more  in  harmony  with  our  Conaectieut  decielona  that  the  right  of  wharfage  — 
perhaps  the  moat  valuable  franchise  attached  to  the  npland  —  Is  as  maeh 
the  subject  of  sals  bj  the  owner  of  the  right  before  It  has  been  exerrised 
M  it  woald  be  after." 

The  court  also  held  In  the  same  case  that  the  taking  of  lands  by  inclosing 
them  In  harbor  lines  for  the  sole  purpose  of  preventing  the  erection  of  balld' 
logs  thereon,  which  would  obstruct  the  view  iif  a  public  bridge,  Is  not  a 
public  tise  and,  therefore,   not  a  proper  exercise  ot  the  power  of  eminent 

A  oontiary  view  is  maintained  in  sooie  recent  decisions  of  the  Washlngtra 
supreme  court.  la  one  of  theM  the  plaintiir  owned  property  abutting  on 
Pnget  sound.  He  filed  a  bill  to  enjoin  the  defendants  from  occupying  the 
shore  In  front  of  his  property,  below  high-water  mark,  with  certain  structuree 
Inteoded  for  use  to  trade  and  commerce.  The  defendants  claimed  under  a 
ttceoM  from  the  state.  The  eonrt  held  in  favor  of  the  defendant's  right. 
"The  result  of  oar  Investigation  of  the  anthorities,"  says  the  court,  "  leads  as 
to  the  coaelaeioD  that  riparian  proprietors  on  the  shore  of  the  nsvlgable 
waten  of  the  state  have  no  spedal  or  peculiar  rights  therein  an  an  incident  to 
their  estate."  ^Benbach  et  al.  v.  Hatfield,  ^  Wash.  380;  96  Pac.  Rep'r,  am 
This  ease  is  followed  and  the  same  doctrine  i^rmed  in  Board  of  Harbor  Line 
Com'rs  T,  State,  ex  ral.  Teeler,  i  Wash.  SSO;  27  Pm.  Bep'r,  ftSO.  These  cases 
also  InvolT*  the  eonstraetloa  and  validity  of  a  provision  of  the  oonetitotioD  of 
that  state,  which,  as  eonstmed  by  the  court,  saserta  the  absolnte  and  ezduske 
right  of  the  state  to  the  land  below  high-water  mark,  and,  therefore,  the  virtual 
denial  to  the  riparian  owner  of  any  riparian  rights  whatever. 

The  snl^ect  of  riparian  rights  and  harbor  lines  will  be  found  discussed  at 
length  in  Lewis  oa  Eminent  Domain,  gg  77-84;  1  DilL  Man.  Corp,  108- 
111. 


MaLLOST  V.  MALLOET-WnKBLEB  Oo, 

(Supremi  Oourt  ol  Krron  of  OoDOectlcnt.    June  1. 18B1.) 

1,  Corporations.  Fii>rciART  relations  or  DntBtrroTta.  The  directors 
of  a  eorporatlon  occupy  a  position  of  the  highest  trust  and  eonOdenoe,  and 
the  utmost  good  faith  is  required  in  the  eierelse  ot  the  powers  conferred  apnn 
them.  They  have  no  right,  noder  any  elrcametanees,  to  use  their  officUl 
positions  for  their  own  beosBt  or  the  beoeBt  of  any  onsexoept  the  eorporiiii»» 
Itsflt,  and  consequently  they  have  do  anthorily  to  represent  tht'  «orpor»tlon 
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In  •07  tmnsactlon  In  which  tkef  are  penonally  loterasted  In  obUinlug  aa 
Miv^ntMffe at  the  sTpniife  of  ths  eorporatlan. 

3.   CoNTHACr  WITH  OURPOBATIOIT   FOR    BAI.ABT,    WHEIt  TOIDASLK.      Where 

thi«e  peraoQi,  »  mi^orlt?  of  tlie  dlreotnn  of  a  eorpOKtioD,  m«h  being  a  n1*- 
riod  officer,  psM  a  vote  appointing  one  of  their  Dnmber  m  the  agent  of  the  cor- 
poration to  make  a  contract  irlth  the  otbere,  and  then  pass  another  vote  appoint- 
ing one  of  the  latter  to  make  a  contract  with  the  Orat  one,  continulni;  In  force 
for  a  cert^n  time  agreemente  which  were  abont  to  esptre,  and  b?  whicii  thej 
were  to  recelre  a  certain  salarj,  each  oontraeta  are  voidable  by  the  oorpora- 
tion,  as  the  direclore  oocapy  a  fidaciary  poeitioo,  and  hare  no  aiithoritf  to 
repreaant  the  corporation  In  any  tnnsactlon  In  which  the/  are  peraonally  In- 
tereated. 

8.  RATIFicftTiOK  AITS  ESTOFPKt..  Rffect  OF  DELAT.  Where  Hnch  contract! 
were  made  in  Oetol>«r,  1887,  and  there  waa  nothing  to  ahow  that  the  stock- 
holders had  any  knowledge  of  them  nntil  the  day  of  their  next  meeting,  which 
waa  in  Uay,  1888,  and  no  other  meeting  was  held  nntil  Hay,  1889,  when  new 
directors  were  choaen,  who  promptly  repudiated  them,  the  delajr  waa  not  anch 
aa  to  preclude  the  corpormtira  front  araiDng  itaelf  of  the  origbial  Invalidity  of 
the  OHitraots. 

APPEAL  from  saperior  court,  New  Hsven  oouaty,  F.  B.  Hull, 
jndge.  Thifi  was  ao  actioa  hy  Frederick  S.  Mallory  against 
the  Mallorj-Wheeler  Oompaoj  to  recovei'  for  salary.  From  a 
jndgmeut  for  defendaat  plaintiff  appeals.     Affirmed. 

H.  Stoddard  and  J.  W.  Bristol  for  appellant.  J.  W.  AUmg 
for  appellee. 

Andbbwa,  0.  J.  The  plaintiff  in  this  cue  claims  to  reoover 
the  sum  of  $3,294.44,  the  balance  of  ealary  which  he  Bays  is  due 
to  him  for  eervices  rendered  ae  chief  maoager  and  director  of  the 
business  of  the  defendant  from  the  1st  day  of  January,  1889,  to 
the  Ist  day  of  Jannary,  1890.  The  defendant  is  a  mannfactunDg 
corporation,  organized  under  a  charter  from  the  general  assembly 
approved  March  25,  1884,  and  an  amendment  thereto  accepted 
on  the  8th  day  of  April,  1885.  The  corporation  succeeded  to  the 
business,  which,  prior  to  said  dates,  had  been  carried  oa  by  a  part- 
nei-ahip  of  the  name  of  Mallory,  Wheeler  &  Co.  That  partner- 
ship was  by  its  articles  of  agreement  to  continne  only  to  the  3lst 
day  of  December,  1887.  The  same  persons  who  had  been  part- 
ners in  the  copartnersliip  became  stockholders  in  the  corporation. 
In  connection  with  the  change  from  the  partnerBhip  to  the  corpo- 
ration a  contract  was  made  between  the  present  plaintiff  and  the 
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oorporation,  aa  follows :  "  Wbereaa,  it  is  the  desire  of  all  parties 
Id  iatereet  that  Frederick  B.  Mallory  shall  roatinne  to  act  as  chief 
manager  and  director  of  the  MaUorj',  Wheeler  &  Company  Cor- 
poratioD  in  the  same  manner  that  he  has  heretofore  acted,  luid 
with  the  same  powers  that  he  has  heretofore  exercised  in  refer- 
ence to  the  bnsiness  of  the  copartnership  of  Mallory,  Wheeler  & 
Company :  Now,  therefore,  it  is  mutually  agreed  between  the  said 
Frederick  on  the  one  hand  and  the  8aid  corporation,  acting  herein 
by  its  agent,  William  H.  Andrews,  thereto  duly  anthorized,  on 
the  other  part,  as  follows,  to-wit:  The  said  Frederick,  on  his 
part,  agrees  with  said  corporation  that  he  will  act  as  chief  mana- 
ger and  director  of  the  business  of  said  corporation,  and  will  de- 
vote his  time  and  services  thereto  for  the  term  of  three  and  three- 
qaarter  years  at  a  salary  and  for  the  compensation  of  $6,000  per 
jinnnm.  And  the  said  corporation  on  its  part  hereby  agrees  with 
the  said  Frederick  to  employ  him  as  chief  manager  and  director 
of  the  business  of  said  corporation,  with  the  powers  heretofote 
exercised  by  him  in  reference  to  the  management  personally  of 
the  business  of  Mallory,  Wheeler  &  Company,  for  the  term  of 
three  and  three-quarter  years  a^  aforesaid,  at  a  salary  of  $6,000 
per  annnm.  In  witness  whereof  said  parties  have  set  their  names 
and  seals,  and  to  a  duplicate  of  like  tenor  and  date,  this  19th  day  of 
April,  A.  D.  1894.  The  Mallory,  Wheeler  &  Co.  Corporation, 
by  its  agent,  William  H.  Andrews,  Frederick  B.  Mallory."  A 
contract  of  the  same  date  and  tenor  was  made  between  the  corpo- 
ration and  William  H.  Andrews  that  he  should  be  the  aseistant 
treasurer  of  the  corporation  for  said  tenn  of  three  and  three- 
quarter  years,  at  a  salary  of  $3,500  per  annum,  and  a  like  contmct 
with  Rakard  B.  Mallory,  a  brother  of  the  plaintiff,  to  be  the  vice- 
president  for  the  same  term,  at  a  salary  of  $2,500  per  annum. 
Tlteoe  were  the  only  salaried  officers  in  or  about  the  management 
of  the  bnsiness  of  the  defendant. 

From  the  organization  of  the  corporation  in  April,  1884,  until 
May  17,  18S9,  the  plaintiff  was  one  of  its  directors,  was  its 
president,  and  was  the  chief  manager  of  its  bnsinees,  receiving 
the  salary  named  in  the  contract-  The  said  Kukard  5.  Mallory 
and  the  said  William  H.  Andrews  had  also  been  directoi's,  and 
had  been,  respectively,  in  the  offices,  and  had  received  the  salaries 
above  named.     There  were   live   directors  in   all.     The   others 
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were  John  S.  Davenport  and  Franklin  B.  Dexter.  At  a  meeting 
of  the  directors  of  the  corporatioa  holden  on  the  29tti  daj  of 
October,  1887,  a  vote  was  paaeed  in  these  words :  "  Voted  that 
William  H.  Andrews  be  appointed  the  agent  of  the  company  to 
execute  an  agreement  with  Frederick  B.  Mallorj,  extending  and 
keeping  iu  force  the  corporation's  contract  with  him  ae  chief 
manager  and  director  of  the  bnainess  of  the  Mallory-Wbeeler 
Conjpany,  for  a  farther  term  of  five  years  from  Jannarj  1, 
1888."  It  was  also  voted  "  that  F.  6.  Mallory  be  appointed  the 
agent  of  this  company  to  execnte  an  agreement  with  Knkard  B. 
Mallory,  extending  and  keeping  in  force  the  corporation's  con- 
tract with  him  as  vice-president  of  the  Mallory-Wheeler  Com- 
pany,, for  a  farther  term  of  five  years  from  January  1,  1886." 
It  was  also  voted  "  tnat  F.  B.  Mallory  be  appointed  the  agent  of 
this  company  to  execute  an  agreement  with  William  H.  AndreirB 
extending  and  keeping  in  force  the  corporation's  contract  with  him 
as  assistant  treasurer  of  the  business  of  the  Mallory-Wheeler 
Companyfor  a  further  term  of  five  years  from  January  1, 1888." 
Pursuant  to  the  votes  bo  passed  a  contract  was  made  with  the 
plaintiff  on  the  Slat  day  of  October,  1887,  as  follows :  "  In  ac- 
cordance with  a  vote  of  the  directors  of  the  Mallory-Wheeler 
Company  of  October  29,  1887,  it  is  hereby  mutually  agreed  be- 
tween Frederick  B.  Mallory  on  the  one  hand,  and  Uie  said  com- 
pany acting  herein  by  William  H.  Andrews,  its  agent  thereto 
duly  authorized,  on  the  other,  that  the  corporation's  contract  with 
said  Frederick  B.  Mallory  as  chief  manager  and  director  he  ex- 
tended and  kept  in  force  for  a  further  term  of  five  years  from 
January  I,  1888.  The  Mallory-Wheeler  Company,  by  its  agent, 
William  H.  Andrews,     Frederick  B,  Mallory." 

A  renewal  of  the  contract  with  the  said  Rukard  B.  Malloiy 
and  with  the  said  William  II.  Andrews  was  made  at  about  the 
same  date,  renewing  the  contract  of  each  for  the  further  term 
of  five  years  from  the  Ist  day  of  January,  1888.  At  the  an- 
nual meeting  of  the  corporation  holden  in  May,  1889,  the  stock- 
holders elected  a  new  board  of  directers.  It  is  alleged,  and  ad- 
mitted by  a  demurrer,  that  the  new  board  of  directors  was  chosen 
by  a  majority  of  the  stockholders  with  the  intent  and  design 
to  disreg^ird  said  contracts  of  renewal ;  and  on  the  14th  day  of 
May,  1889,  the  new  board  of  directors  passed  the  following  vote: 
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"Resolved,  that  in  the  opinioo  of  this  board  the  ao  called  renewal 
of  October  29,  1887,  of  the  contract  made  with  F.  B.  Mallory  by 
WiUiam  H.  Andrews,  as  agent  of  thia  company,  is  void  and  of  no 
binding  valne,  and  that  the  said  F.  B,  Mallory  no  longer  be  per- 
mitted to  act  as  manager  or  exercise  any  other  rights  than  apper- 
tain to  any  stockholder ;  and  the  secretary  is  hereby  iostmcted  to 
send  him  forthwith  a  copy  of  this  reeolntion."  Since  the  passing 
of  thia  resolution,  the  pliuntifE  has  not  performed  any  of  the  dn- 
tiee  of  said  office  of  chief  manager,  thoogh,  as  he  avers,  ho  has  at 
all  times  been  willing  and  has  offered  so  to  do.  It  is  the  salary 
from  the  said  17th  day  of  May  to  the  end  of  the  year  which  he 
claims  in  this  snit. 

These  are  the  controlling  facts  as  set  forth  m  the  record.  The 
qaeetions  presented  are  whether  or  not  the  contract  of  renewal 
made  with  the  plaintiff  on  the  Slst  day  of  October,  1887,  was 
void  ;  and,  if  not  void,  was  it  voidable  at  the  option  of  the  cor- 
poiation  ?  The  first  one  is  not  very  important  in  this  case,  he- 
eanse,  if  it  was  voidable  only,  it  has  been  avoided  in  an  nneqaiv- 
ocal  manner  by  the  action  of  the  board  of  new  directors,  acting 
by  the  direction  of  the  stockholders  The  contract  of  renewal 
most,  of  conrse,  be  considered  in  connection  with  the  vote  of  the 
directors  appointing  an  agent  to  make  the  renewal.  The  contract 
depends  on  that  vote.  The  vote  appointing  the  agent  to  make 
the  contract,  and  the  making  of  the  contract,  are  the  snecessive 
steps  in  one  transaction  The  latter  uannot  be  valid  if  the  former 
is  invalid.  That  vote  consists  of  three  parts ;  and  while  in  the 
present  inqniry  only,  the  part  which  appointed  Mr.  Andrews  to 
he  the  agent  of  the  corporation  to  make  the  renewal  with  the 
plaintiff,  is  directly  involved,  it  is  impossible  to  consider  that  part 
hy  itself.  The  vote  as  it  is  set  forth  in  the  record  purports  to  be 
one  vote,  and  not  three  separate  votes.  It  seems  to  have  been 
passed  as  a  whole,  and  as  a  single  expression  of  the  will.  Bat 
whether  this  action  of  the  directors  be  regarded  as  one  vote  or  as 
three  separate  votes,  can  make  no  real  difference.  If  there  were 
three  votes,  they  were  all  passed  at  the  same  meeting.  They 
were  related  to  each  other,  and  all  had  reference  to  one  common 
object —  the  continuing  the  same  persons  in  the  management  of  the 
business  of  the  corporation  who  were  then  managing  it;  so  that 
the  three  separate  votes,  or  the  three  parts  of  one  vote,  must  all 
TOL.  v.— 66 
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be  taken  together  in  order  to  ascertain  what  inflneacee  operated 
to  procure  the  passage  of  any  one  of  them,  and  to  determiae  their 
effect  when  passed.  It  is  not  necessary  to  snppose  that  there  was 
any  formal  agreement  beforehand  between  the  three  directors  in- 
terested that  these  three  votes  shoald  all  be  passed. 

It  is  altogether  likely  that  there  was  no  such  agreement.  Bnt 
the  TOtea  were  all  before  the  directors'  meeting  at  the  same  time. 
These  three  directors  wereall  present.  They  were  each  interested 
in  the  common  object  to  be  attained  by  their  passage.  No  one  uf 
these  rotes  coald  be  passed  without  the  affirmative  voice  of  one 
of  these  directors.  Tlie  three  votes  wore  all  passed  ;  and  as  to 
each  of  these  directors  the  vote  was  speedily  followed  by  a  con- 
tract of  renewal.  In  the  result,  the  affirmative  action  of  any  one 
of  them  became  the  affirmative  action  of  them  alL  The  case, 
then,  in  its  fall  ontline,  ia  one  where  a  majority  of  the  directors, 
each  being  a  salaried  officer  of  the  corporation,  and  together  being 
all  its  salaried  officers,  appointed  one  of  themselves  to  be  theagent 
of  the  eorporatioQ  to  make  a  contract  witli  one  or  more  of  the 
others,  and  then  one  of  the  latter  to  be  the  agent  of  the  corpora- 
tion to  make  a  contract  with  the  one  named  as  the  agent  in  the  first 
instance,  continuing  in  force  agreements  by  which  they  t^ere  to 
remain  in  the  control  of  all  the  business  of  the  corporation,  and 
in  receiptof  all  tbesalaries  paid  by  the  corporation.  Itamonnted 
to  a  stipnlation  on  the  part  of  the  defendants  that  in  no  contin- 
gency should  there  be  any  change  of  the  management  of  the 
corporation  or  a  reduction  of  its  expenses  for  the  term  covered  oy 
the  renewal  contract.  Such  contracts  have  been  repeatedly  de- 
clared void  as  being  opposed  to  public  policy.  Wardell  v.  Hail- 
road  Co.,  103  IT.  S.  651 ;  Woodstock  Iron  Co.  v.  Kichmond,  etc.. 
Extension  Co.,  129  U.  S.  643 ;  9  Sup.  Ot.  Rep'r,  402  ;  West  v. 
Camden,  135  U.  S.  507 ;  10  Sup.  Ct.  Rep'r,  838  ;  Guernsey  v. 
Cook,  120  Mass.  601 ;  Noe)  t.  Drake,  28  Kana.  265. 

We  fully  recognize  the  authority  of  tliese  deciaions.  But  the 
question  of  pnblic  policy  is  not  necessarily  involved  in  the  present 
case.  In  a  narrower  view  this  ease  is  one  also  in  which  the  plain- 
tiff has  made  use  of  hie  position  as  a  director  in  tiie  defendant 
corporation  to  secure  for  himself  an  advantageous  contract  for  a 
salary.  So  the  question  becomes,  is  such  a  contract  void,  and,  if 
not,  is  it  voidable  ?    This  question  must  be  answered  according 
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to  the  eqnitable  doctrioe  which  governs  and  controb  the  condact 
of  a  trustee  or  other  fiditciarj  toward  his  cestui  que  trust  or 
beneficiary.  It  is  a  thorough!;  well-settled  equitable  rale  that 
any  one  acting  in  a  fiduciary  relation  shall  not  be  permitted  Ic 
make  use  of  that  relation  to  benefit  his  own  periK)nal  interest. 
This  rnle  is  strict  in  its  reqiiirementa  and  in  its  operation.  It  ex- 
tends to  all  transactions  where  the  individual's  personal  interest 
uiay  be  brought  into  cooflict  with  his  acts  in  the  fiduciary  cttpa- 
city,  and  it  worts  independently  of  the  question  whether  tht^re 
was  fraud  or  whether  there  was  good  intention.  Where  the  pos- 
sibility of  snch  a  conflict  oxists  there  is  the  danger  intended  to  be 
guarded  against  by  the  absolnteness  of  the  rule.  The  underlying 
thought  is  that  an  agent  or  other  fiduciary  should  not  nnite  hie  per- 
sonal and  his  representativa  characters  in  the  same  transaction  ; 
and  equity  will  not  permit  hitn  to  be  exposed  to  the  temptation, 
or  be  brought  into  a  situation  where  his  own  personal  interests 
conflict  with  the  interests  of  his  principal  and  with  the  duties  he 
owes  to  his  principal.  The  mle  applies  alike  to  agents,  partners, 
guardians,  executors  and  administrators,  and  directors  and  man- 
aging officers  of  corporations,  as  well  as  to  technical  trnetees. 
It  is  a  violation  of  his  duty  for  any  trustee  or  director 
acting  in  hia  fiduciary  capacity  to  enter  into  any  contract  with 
himself  connected  with  the  trust  or  its  management.  Such  a  con- 
tract is  voidable,  and  may  be  set  aside  at  the  suit  of  the  beneficiary. 
Thia  rnle  has  been  recognized  and  enforced  in  a  very  great  num- 
ber of  cases,  which  are  brought  together  in  the  notes  in  2  Pom.  Eq, 
Jur.,  under  sections  958,  959,  1050,  1077,  and  in  Story  E^.  Jur., 
^  522,  121 1.  See,  also,  Banks  v.  Judab,  8  Conn.  145 ;  Caldwell 
V.  Sigonrney,  19  Coun.  37 ;  Candee  v.  Skinner,  40  Conn.  464  ; 
Clement's  Appeal,  49  Conn.  520;  Potter's  Appeal,  66  Conn.  1  ; 
12  Atl.  Rep'r,  513;  Disbrow  v.  Secor,  58  Conn.  35;  18  Atl- 
Rep'r,  981 ;  Michoud  v.  Girod,  4  How.  503;  Gardner  v.  Ogden, 
22  N.  Y.  327.  The  relation  between  the  directors  of  a  corpora- 
tion and  the  company  itself  is  in  most  respects  a  fiduciary  relation. 
While  not  traeteee  in  a  technical  seuse,  they  are  often  called  snch 
in  practice.  They  are  agents  invested  with  wide  discretionary 
powers  in  the  management  of  the  company's  business ;  and  when- 
ever an  agent  is  invested  with  authority  to  use  any  discretion  in 
the  exercise  of  the  powers  conferred  upon  him,  it  is  an  implied 
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condition  tliat  tbU  discretion  eball  be  used  in  good  faitfa  for  the 
benel]  t  of  the  principal,  according  to  the  true  purpose  of  the  agent's 
appointment.  To  this  extent  every  agency  which  is  not  a  purely 
ministerial  one  involves  a  fiduciary  relation  between  the  parties. 
It  iB  manifest,  therefore,  that  the  directors  of  a  corporation  occupy 
a  position  of  the  highest  trust  aud  confidence,  and  that  the  ntuiost 
good  faith  is  required  in  the  exercise  of  the  powers  conferred  upon 
them.  They  have  no  right,  nnder  any  circumstances,  to  use  their 
official  pueitions  for  their  own  benefit  or  the  benefit  of  any  one 
except  the  corporation  itself.  It  is  for  this  reason  that  the  direc^ 
ors  have  no  authority  to  represent  the  corporation  in  any  trans- 
action in  which  they  are  personally  interested  in  obtaining  an  ad- 
vantage at  the  expense  of  the  company.  Mor.  Priv.  Corp, 
§§516,  517;  Ang.  &  A.  Corp.,  §233,  aud  note.  "  The  directors 
are  a  body  to  whom  is  delegated  the  duty  of  managing  the  general 
affairs  of  the  company.  A  corporate  body  can  only  act  by  agents, 
and  it  is,  of  course,  the  duty  of  those  agents  so  to  act  as  best  to 
promote  the  interests  of  the  corporation  whose  afEairs  they  are 
conducting.  Such  agents  have  duties  to  dischai^  of  a  fiduciary 
nature  toward  their  principal,  and  it  is  a  rule  of  universal  appli- 
cation that  no  one  having  such  duties  to  discharge  shall  be  allowed 
to  enter  into  engagements  in  which  he  has  or  can  have  a  personal 
interest  conflicting,  or  which  possibly  may  conflict,  wi^  the  in- 
terests of  those  whom  he  is  bound  to  protect  So  strictly  is  this 
principle  adhered  to  that  no  question  la  allowed  to  be  raised  as  to 
the  fairness  or  nnfaimess  of  a  contract  so  entered  into.  *  •  » 
It  is  true  that  the  questions  have  generally  arisen  on  agreements 
for  the  purchases  or  leases  of  lands,  and  not,  ^  here,  on  a  contract 
of  a  mercantile  character.  But  this  can  make  no  difference  in 
principle.  The  inability  to  contract  depends  not  on  the  subject- 
matter  of  the  agreement,  but  on  the  fiduciary  character  oi  the 
contracting  party,  and  I  cannot  entertain  a  doubt  of  its  being  ap- 
plicable to  the  case  of  a  party  who  is  acting  as  manager  of  a 
mra^nttle  or  trading  business  for  the  benefit  of  others,  no  less  than 
to  that  of  an  agent  ur  trustee  employed  in  eelHngor  letting  land." 
Eailway  Co.  v.  Blaikie,  1  Macq.  462,  by  Lord  Cranworth,  chan- 
cellor. In  Re  Coalbrook  Railway  Co.,  18  Beav.  339,  Sir  John 
Bomilly,  the  master  of  the  rolls,  said  :  "  The  directors  of  a  public 
company  are  trustees  for  the  stockholdars,  and  their  private  in- 
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terests  rnuBt  yield  to  their  pnblio  doty  whenever  they  are  conflict- 
ing. The  court  wonld  bold  that  as  long  as  he  filled  the  office  of 
truBtee  and  director  he  could  not  eater  into  or  sanction  any  trans- 
action by  meane  of  which  he  gained  a  personal  advantage  to  him- 
self." And  again,  in  Railway  Co.  v.  Sir  William  Magnay,  25 
Beav.  589,  he  said  :  "  Tlie  directors  of  a  company  are  trustees, 
and  they  have  attached  to  them  for  the  beneRtof  the  shareholders 
all  the  liability  and  duties  which  attach  to  a  trustee  and  agent. 
If,  therefore,  a  director  enter  into  a  contract  for  the  company,  he 
can  derive  no  personal  benefit  from  it."  Flanagan  v.  Railway 
Co.,  t.  R.,  7  Eq.  116.  Other  English  authorities  may  be  foand 
collated  in  the  notes  to  the  case  of  Fox  v.  Mackreth,  1  White  & 
T.  Lead.  Cae.  Eq.  (2d  Am.  ed.)  148. 

The  courts  in  this  country,  equally  with  the  courts  of  England, 
have  been  clear  and  emphatic  in  declaring  this  rule  to  be  appli- 
cable to  the  directors  of  a  corporation.  In  Coal  Co.  v.  Sherman, 
30  Barb.  553,  the  court,  after  citing  the  case  of  Railway  Co.  v. 
Blaikie,  supra,  says:  "  Nay,  the  rule  as  applicable  to  managers  of 
corporations  should  in  no  particular  be  relaxed.  Those  who  as- 
Bume  the  position  of  directors  and  trustees  assume  also  the  obliga- 
tions which  the  law  imposes  on  such  a  relation.  The  stockholders 
confide  to  their  int^rity,  to  their  faithfulness,  and  to  their  watch- 
fnlnesB  the  protection  of  their  interests.  This  duty  they  have 
assumed,  this  the  law  imposes  on  them,  and  this  those  for  whom 
they  act  have  a  right  to  expect  The  principals  are  not  present 
to  watch  over  their  own  interests;  they  cannot  speak  in  their  own 
behalf  ;  they  must  trust  to  the  fidelity  of  their  agents.  If  they 
dischai^  tliese  important  duties  and  trusts  faitlifally,  the  law  in- 
terposes its  shield  and  defense ;  if  they  depart  from  the  line  of 
their  duty,  and  waste  or  take  themselves,  instead  of  protecting, 
the  property  and  interests  confided  to  them,  the  law  on  the  ap- 
plication of  thoBe  wronged  or  despoiled  promptly  steps  in  to  apply 
the  correction,  and  restores  to  the  injured  what  has  been  lost  by 
the  unfaithfulness  of  the  agent."  In  Duncomb  v.  Railroad  Co., 
84  N.  Y.  190,  198,  the  court  of  appeals  said  :  "It  is  not  intended 
to  deny  or  qneBtii>n  the  mle  that  whether  a  director  of  a  corpora- 
tion is  to  he  called  a  '  trustee '  or  not,  in  a  strict  sense,  there  can 
be  no  doubt  that  his  character  is  fiduciary,  being  intnisted  by 
others  with  powers  which  are  to  be  exercised  for  the  common  and 
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general  intereets  of  the  corporfttion,  atid  not  for  his  own  private 
interests,  and  that  be  fallB,  therefore,  within  the  doctrine  by 
which  equity  requiree  that  conHdence  sliall  not  be.  abused  by  the 
party  in  whom  it  is  reposed,  and  which  it  enforces  by  imposinga 
disability,  either  partial  or  complete,  upon  the  party  intrusted  to 
deal  on  his  own  behalf  in  respect  to  any  matter  involving  such 
confidence.  Nor  is  it  at  all  questioned  that  in  snch  cases  the 
right  of  the  beneficiary,  or  those  claiming  tlirongh  liim,  to  avoid- 
ance does  not  depend  npon  the  question  whether  the  trustee  in 
fact  has  acted  fraudulently  or  in  good  faith  and  honestly,  but  is 
founded  upon  the  known  weakness  of  human  natnre  and  the  peril 
of  permitting  any  sort  of  collision  between  the  personal  interests 
of  the  individual  and  his  duties  as  trustee  in  his  fiduciary  char- 
acter." See,  also,  Barnes  v.  Brown,  80  N.  T.  535 ;  Blake  v. 
Railroad  Co.,  56  N.  T.  485;  Hoyle  v.  Railroad  Co.,  54  N.  T. 
3U ;  Barr  v.  Railroad  Co.,  135  N.  T.  263  ;  26  N.  E.  Rep'r,  145  ; 
Railroad  Co.  v.  Poor,  59  Me.  277;  Railroad  Co.  v.  Dewey,  14 
Mich.  477 ;  HofEman  Steam  Coal  Co.  v.  Cumberland  Coal  Co.,  16 
Md.  466;  Simons  t.  Oil  Co.,  61  Penn.  St.  202;  Oil  Co.  v.  Mar^ 
bnry,  91  U,  S.  587.  It  may  be  fairly  gathered  from  the  authori- 
ties cited  that  the  rule  we  are  now  considering  does  not  operate 
ipso  vire  to  avoid  every  transaction  of  a  trustee  made  with  his 
beneficiary  in  wfiich  he  is  interested.  It  is  generally  limited  in 
its  operation  to  rendering  them  voidable  at  the  election  of  the 
party  whose  interests  are  concerned  in  the  question  of  their  af- 
firmance or  disaffirmance.  If,  therefore,  nothing  is  done  in  avoid- 
ance, the  tranraction  remains.  2  Pom.  Eq.  Jur.,  §  1077  ;  Dun- 
comb  V.  Railroad  Co.,  84  N.  Y.  190, 198.  Much  more  if  the  trans- 
action has  been  ratified  by  that  party.  Barr  v.  Railroad  Co.,  125 
N.  Y.  275;  26  N.  E.  RepV,  146. 

The  plaintiff  contends  that  the  contract  upon  which  the  action 
is  brought  had  been  ratified  by  the  defendant,  and  that  the  pre- 
tended vote  of  avoidance  was  itself  void.  Such  ratification  is 
claimed  to  be  established  by  the  conduct  of  the  defendant.  The 
averment  is  that  "at  a  meeting  of  the  defendant,  held  in  May, 
1888,  at  which  all  the  stock  was  represented,  all  the  stockholders 
being  fully  advised  that  the  contract  in  question  was  naade,  and  of 
its  terms,  no  action  was  taken  at  that  time,  nor  at  any  subsequent 
stockholders'  meeting,  to  disannul  said  contract,  or  tending  to 
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repudiate  the  Bame,  and  the  said  coatnict  was  thereby  acqaieeced 
ID  hj  said  Btockholden'  meeting."  The  contract  of  renewal  was 
made  oa  the  Slst  daj  of  October,  1.8S7.  Thie  etockholders'  meet- 
ing waa  held  in  Maj,  18^8.  There  is  nothing  to  indicate,  or  even 
to  snggest,  that  the  stockholders  had  anj  knowledge  of  that  con- 
tract nntil  the  day  of  that  meeting.  No  other  meeting  of  the 
stockholders  is  bHowq  to  hare  been  had  until  the  annaal  meeting 
in  tfay,  1S89,  when  the  new  board  of  directors  was  chosen,  who 
promptly  repudiated  it.  Instead  of  delay  it  woold  seem  that  the 
stockholders  acted  in  disaffirmanee  of  the  contract  on  the  very  first 
opportnnity  when  it  was  possible  for  them  to  act.  No  affirmative 
act  of  ratification  on  the  part  of  the  defendant  is  alleged  to  have 
been  done.  Ratification  ordinarily  regnires  some  positive  assertive 
act.  Howell  v.McCrie,  36  Kana-dSfi;  UPac.  Rep'r,257.  In  order 
that  acqnieecence  alone  should  become Tatification,  the  delay  mnat  be 
so  long  continaed  that  it  can  be  acconnted  for  only  on  the  theory 
that  there  has  been  some  afflnnative  act.  Town  of  Derby  v.  Ail- 
ing, 40  Conn.  410 ;  Evans  v.  Smallcombe,  L.  K.,  3  H.  L.  219. 
The  distinction  is  perhaps  of  no  oonseqnence  tn  this  case.  The 
real  claim  is  that  Uie  defendant,  by  long  delay,  has  lost  all  right 
to  avail  itself  of  the  original  invalidity  in  the  plfuntifiTs  contract. 
Whether  it  is  called  "ratification"  or  "wairer"  or"acqaies- 
cence "  or  "  estoppel "  makes  no  very  great  difierenca  But 
before  snch  right  can  he  lost  in  either  of  the  ways  mentioned 
certain  conditions  must  exist.  The  delay  must  have  been  unrea- 
sonabla  Lewin  Tmst8{Am.  ed.),8ide  pp.  495,496;  Sherman  v. 
Fitch,  9S  Mass.  64;  Indianapolis  Rolling -Mill  v.  St.  Lonis,  Ft  S. 
&  W.  R.  Co.,  120  U.  S.  256 ;  7  Sup.  Ct.  Rep'r,  542.  The  stock- 
holders mnst  have  had  an  opportnnity  to  act,  and  to  act  with  perfect 
freedom.  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  Co.,  16 
Md.456;  Hoxie  v.  Insurance  Co.,  82  Conn.  21,  40;  Allore  v. 
Jewell,  94  U.  8.  612 ;  Do  Bnssche  v.  Alt,  8  Ch.  Div.  2S6;  Kemp- 
son  V.  Ashbee,  10  Ch.  App.  15  ;  Sayers  v.  Collyer,  38  Ch.  Div, 
103.  And  have  been  fnlly  adviaed  of  all  the  material  facts  in  the 
case.  Gould  v.  Blodgett,  61  N.  H.  115  ;  Kelly  v.  Railroad  Co., 
141  Maes.  496 ;  6  N.  E.  Rep'r,  745 ;  Phosphate  of  Lime  Co.  v. 
Green,  L.  R.,  7  C.  P.  43 ;  Lewin  Tni8t3{Am.  ed.),  side  p.  597  ; 
Association  v.  Coleman,  L.  R.,  6  Ch.  App.  55S ;  Wire  Co.  v. 
Martin,  1  Ch.  Div.  580;  Oil  Co.  v.  Marbnry,  91  U.  S.597.    The 
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allegstioQB  of  the  ptaindfTs  pleading  in  this  behalf  fall  far  short 
of  showing  these  conditiona  to  exist  ia  this  case.  There  is  no 
error  in  the  judgment  appealed  from.  The  other  jadges  con- 
curred.* 

Ooipor'ttoui — ooatraot  with  dlraotOH  ToliUUa  —  nUfiokUon,—  In  order 
to  eonatract  ft  connecting  line  for  &  railiraj  compuij,  ft  dsw  compftoy  was  or- 
gftniied,  HOme  of  the  dlrectora  ead  Incorporators  beln^  dlrsciora  ot  the  old 
eotDprnay.  The  new  oompanj  nude  mn  agraement  for  the  conatruction  of  ita 
road,  whereby  It  wag  to  Issue  to  the  contractor  $1,000,000  of  Beven  per  cant 
bondi,  and  $600,000  capital  stock,  being  all  the  bonda  and  etuck  ot  the  com- 
paDf .  The  contractor  was  ft  mere  figure-bead  repreHeatlog  a  syndicate  of  the 
directors,  aud  asaigned  both  tUesecnritiesand  thecoatract  lothem.  The  actual 
cost  of  conatrucUng  the  road  waa  9800,000,  and  after  completion  U  was  leased 
to  the  old  companj,  which  agreed  lo  pftj  a  rental  eqasl  to  tliirt7  per  cent  of  the 
new  TOftd'e  grues  earnings,  ftnd  gnaraoteed  that  such  sum  sliould  never  be 
leas  than  |105,000  per  annum,  or  seven  per  cent  on  the  total  iasus  of  bonds 
and  stocks.  Held,  that,  while  the  lease  was  made  in  parsnanee  of  a  corrapt 
scheme  to  Impose  upon  the  old  company  an  obligation  for  the  benefit  of  some 
of  its  own  directors,  yet  it  was  merely  voidable,  andnot  void.  Barr  v.  New 
Tork,  etc,  B.  Co.,  135  N.  Y.  363;  36  N.  E.  Rep'r,  145.  In  the  same  case  facta 
are  reviewed  which  are  held  to  amount  to  a  ratlQcatlon.  On  the  subject  of 
contracts  with  directors,  see  Blchardsoc's  Executor  v.  Oreen,  1  Am.  R.  R.  & 
Corp..Rep.  311;  Oamble  v.  Queens  Connty  Water  Co.,  8  Am.  B.  B.  A  Corp. 
Bep.  390. 


Babs  of  Little  Rock  y.  MoCAaTHT  bt  al. 

(Bupreme  Court  ot  Arkanua,  Feb.  X,  IBU.) 

1.  CoKPOKATions.  MBmnieB  or  dibectors.  Notice.  Where  there  is 
no  provision  In  the  etatntee,  or  in  the  by-laws  of  a  corporation,  for  the  hold- 
ing ot  regular  or  special  meetings  of  the  directors,  or  for  giving  notloe  of 
meeting*,  there  cannot  be  a  legal  meeting  of  the  directors  without  personal 
notice  to  each  director. 

3.  The  code  (Mansf.  Dig.,  g  S306)  providing  for  notice  by  leaving  a  copy 
tfaeteof  at  the  usual  place  of  abode  ol  the  person  to  be  served  applies  only  to 
Dotloea  required  by  the  code  and  not  to  notices  to  directors  of  oorporatlonB,  and 
a  meeting  held  upon  such  notice  to  an  absent  director  is  Invalid, 

8.  When  aotiok  op  dibrctobs  taxid  trodor  laaerma  not  dult  oor- 
VKRED.  The  action  of  directors  at  a  mseting  held  without  due  notioe  to  thoas 
not  attending,  will  be  invalid,  unless  notice  was  impracticable  and  there  ex- 
isted an  emergency  ftnd  reaeonabla  necessity  for  the  aodon  taken. 

4.  MOBTOAGG  OP  THE  CORPORATE  PROPBRTr.  AtrrHORTTT,  VALtDITY. 
A  mortgage  ot  all  the  property  ot  a  corporation  to  secure  an  exlBting  debt 

*  Beported  In  SS  AU.  Uap'r,  706. 
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•ud  fatara  kdnwow,  mast  be  dolj  Knthoriied  hj  the  botird  ol  direetoTB  or  tt 
will  be  iQTtUld. 

6.  When  eaoh  m  mortgage  w«s  ordered  at  %  gpeclal  meetlEg  attended  hj 
foal  oat  of  Gva  diTectora,  end  do  ootfce  of  the  meeting  wu  served  opoD  tlie 
one  who  was  absent,  and  it  did  not  appear  that  an;  aofScieDt  emergenoy  or 
neceeeltr  ezbted  for  making  the  mortgage.  It  was  held  invalid  n*  to  the  esfat- 
ing  indebtedneiB,  no  money  bavliig  been  Advanced  after  the  making  of  the- 
mortgage. 

APPEAL  from  circuit  court,  Hot  SpriDga  connty,  Jftmes  B. 
Wood,  judge.  Action  for  receiver  bj  one  Trump,  a  di- 
rector, agaiuat  tlie  Bratt  Lumber  Company  and  its  creditors, 
McOflrtlij  &  Joyce  and  the  Bank  of  Little  Rock.  Judgment 
for  McCarthy  &  Joyce.  The  Bank  of  Little  Bock  appeals. 
Rerereed.  ' 

W.  8.  McCain  and  U.  M.  &  G.  B.  Rom  for  appellant.  W. 
L.  Terry  and  Sandera  ds  Wat&ina  for  appellees. 

HEmNQWAY,  J.  The  Bratt  Lnmber  Company  was  a  corpo- 
ration organized  under  the  laws  of  this  state  to  condnct  a  milling 
and  lumber  bnsioees.  Its  stockholders  were  J.  A.  Bratt,  J.  H. 
Tramp,  W.  H.  Crawford,  Leonard  Bratt  and  C.  B.  Field.  The 
board  of  directors  was  composed  of  the  same  persons,  with  J. 
A.  Bratt  as  president,  and  Field  secretary  and  treasurer.  About ' 
the  Ist  day  of  August,  1889,  the  company  owed  McCarthy  & 
Joyce  about  $25,000,  and  the  Bank  of  Little  Rock  the  same  sum. 
It  was  in  debt  to  its  employes  and  other  persons  in  ainonuts  a^r& 
gatmg  about  $6,500.  The  Brattsand  Trump  live  at  Malverne,  the 
principal  place  of  bnsiness  of  the  company,  Crawford  in  Indiana, 
and  Field  in  the  city  of  Little  Rock,  where  he  had  an  established 
residence  and  a  place  of  bnsiueae.  At  that  time  Field  left  the  state 
to  be  absent  for  a  while,  stating  to  Bratt,  the  president,  that  he 
would  return  in  a  few  days,  and  provide  means  to  pay  the  pi-eso- 
ing  debts  of  the  company.  Field  not  returning  in  time  to  pro- 
vide for  such  demands,  Bratt  inquired  of  the  person  in  charge  of 
his  office  in  Little  Rock  to  learn  where  he  was,  and  was  informed 
that  he  waa  stopping  at  the  Tremont  House,  in  the  city  of  Chi- 
cago. Bratt  then  went  to  Kansas  City,  where  the  company  made 
£ales  of  lumber,  for  the  purpose  of  collecting  the  proceeds  of  sucli 
sales,  to  meet  the  company's  liabiUties.    Finding  that  the  sales 
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were  confased  with  aalee  made  by  other  oompaoiee  of  which  Fidd 
was  an  officer,  and  that  he  could  collect  nothing  on  that  acoonot,  he 
proceeded  to  Chicago  for  the  porpoeo  of  seeing  Field.  On  bii 
arrival  he  fonnd  that  Field  had  left  Chicago,  and,  being  unable  to 
learn  hia  whereaboats,  Bratt  returned  to  Little  Bock  without 
*  having  obtained  the  deeired  funds.  He  then  appealed  to  McCanhj 
&  Joyce  to  lend  him  the  amonnt  needed.  They  declined  to  do 
80  unleaa  he  would  secure  their  old  debt,  as  well  as  the  smn  to  be 
loaned,  by  a  mortgage  on  the  company's  property,  but  offered  to 
lend  him  1 10,000  npoa  ooadition  that  snch  security  be  given. 
Eratt  agreed  to  give  the  mortgage  as  requested,  if  arrangemeaCs 
for  its  execution  could  be  made.  After  a  conference  with  Mc- 
Carthy &  Joyce  and  their  attoniey,  it  was  agreed  that  Bratt  should 
call  a  meeting  of  the  board  of  directors,  for  the  purpose  of  con- 
Bidering  whether  the  company  shonid  mortgage  its  property  to 
them  for  the  pnrpose  of  securiag  their  past  indebtedness  and  a 
loan  to  be  made  of  $10,000.  Notices  of  the  meeting  were  pre- 
pared, and  served  on  all  tho  directors,  except  Field.  Bratt  agxio 
inquired  at  Field's  office  to  learn  where  he  was,  and  was  told  that, 
if  he  was  not  in  Chicago,  the  person  in  charge  of  the  office  did  not 
know  where  he  was.  Accordingly,  on  the  29th  of  August,  1889, 
Bratt  went  with  a  notice  of  the  meeting  to  Field's  residence,  and, 
finding  no  one  there,  inserted  it  between  the  door  and  the  canng, 
and  thtu  left  it.  Field's  family  were  then  absent  from  the  cilf, 
and  the  residence  was  aaoccnpied,  except  by  a  man  who  slept  there. 
The  notice  left  at  his  house  was  not  received  by  him.  On  the 
31st  of  August  a  meeting  of  the  directors  was  held,  in  pursoanee 
of  the  notice,  all  the  members  being  present  except  Field,  and  an 
order  was  made  by  a  vote  of  three  to  one  in  favor  of  making  the 
mortgage  to  McCarthy  A  Joyce.  In  pursuance  thereof  a  mortgige 
was  shortly  executed,  covering  about  all  of  the  company's  assets, 
for  the  purpose  of  securing  the  existing  debt  to  McCarthy  (!fc 
Joyce,  and  also  the  sum  of  $10,000  to  be  advanced  by  them.  On 
the  same  day  Trump,  the  dissentient  director,  filed  the  com- 
plaint in  this  case,  alleging  the  indebtedness  to  McCarthy  & 
Joyce  and  to  the  bank,'as  well  as  the  execution  of  the  mort- 
gage ;  and  that  the  affairs  of  tiie  company  were  being  extrava- 
gantly and  wastefuUy  conducted,  and  asking  that  the  court 
appoint  a   receiver   to  take  charge   of  its   assets  and  coudnct 
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its  business.  The  company,  the  bank  and  .McCarthy  &  Joyce 
were  made  defendants,  and  upon  an  application  in  vacation 
the  chancellor  fi^ranted  the  application  for  a  receiver.  Mc- 
Carthy and  Joyce  filed  an  answer  and  cross-bill,  the  material  fea- 
ture of  which  was  a  prayer  for  the  foreclosnre  of  their  mortgage. 
The  bank  also  tiled  an  answer  and  cross-bill,  the  material  features 
of  which  were  all^ations  that  the  mortgaj^  to  McCarlhy  & 
Joyce  was  void  for  the  reason,  among  others,  that  the  meeting  at 
which  it  was  authorized  was  not  a  lawfnl  meeting  of  the  board, 
Field  having  no  notice  thereof,  and  not  being  present,  mid  a 
prayer  that  the  asaets  of  the  company  be  ratably  distributed 
among  its  creditors.  The  assets  were  by  consent  of  all  parties,  con- 
verted into  money,  which  was  to  be  held  in  lieu  thereof,  subject 
to  the  determination  of  this  canse.  The  cause  came  on  to  be 
finally  beard  upon  the  pleadings  and  proofs,  and  the  court  dis- 
missed the  eroBS-bill  oE  the  bank,  and  entered  a  decree  in  accord- 
ance with  the  prayer  of  McCarthy  and  Joyce.  The  bank  ap- 
pealed. 

The  assets  were  sold  for  $35,000,  in  round  numbers,  and  as  the 
debts  more  than  donbled  that  sum,  it  is  evident  that  the  company 
was  insolvent  There  was  nothing  in  the  articles  or  by-laws  of 
the  company  fixing  the  time  for  regular  meetings  of  the  board  of 
directors,  and  no  provision  for  calling  special  meetings.  McCarthy 
&  Joyce  advanced  nothing  npon  the  S10,000  loan  provided  for  in 
the  mortgage,  and  claim  nnder  the  mortgage  a  secarity  only  for 
the  past  debt.  It  does  not  appear  that  the  board  of  directors  ever 
attempted  to  hold  a  meeting  after  the  day  when  the  mortgage 
was  oxocoted. 

The  two  questions  which  we  have  deemed  it  necessary  to  con- 
sider are  —  First,  was  it  necessary  to  the  validity  of  the  direct- 
ors' meeting  that  Field  should  have  notice  thereof  3  and,  if  so, 
second,  was  he  notified  t  Counsel  have  argued  other  questions 
with  ability  and  learning  which  merit  praise  and  commendation. 
But,  however  interesting  we  might  find  the  field  to  which  we  are 
invited,  the  demands  th^t  a  crowded  docket  asserts  npon  our  time 
forbid  that  we  follow  them  further  than  is  necessary  to  dispose  of. 
this  case.  We  dismiss,  therefore,  the  other  matters  argued,  and 
proceed  to  the  consideration  of  the  questions  stated. 

The  statute  provides  that  the  stock,  property,  affairs  and  bus! 
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nees  of  bnsinefla  corporations  shall  be  mUDBged  by  not  less  than 
three  directors  (Mansf.  Dig.,  g§  964,  969);  and,  further,  that  a 
majority  of  the  directors  convened  aucording  to  the  by-lawg  shall 
cODstitDte  a  quorum  for  the  trjDsactioa  of  basioess.  Id  thfl  case 
of  Simon  V.  Association,  54  Ark.  58;  14  S.  W.  Kep'r,  1191,  the 
validity  of  s  general  assignment  authorized  by  a  majority  of  the 
directors,  at  a  meeting  of  wiiich  the  absent  directors  liad  no  no- 
tice, was  considered,  and  we  held  tliat  the  statute  autliorized  a 
majority  to  act  only  at  a  meeting  legally  convened ;  and  that  it 
was  eeaential  to  a  legal  meeting  that  it  be  called  in  accordaDce 
with  the  by-laws  or  rules  of  the  corporation,  or  npoa  due  aod 
legal  notice  given  to  each  of  the  members.  There  was  no  con- 
tention that  notice  could  not  have  been  served  on  each  member, 
and  no  expression  as  to  the  law,  where  that  was  a  fact.  Subse- 
quent investigation  has  not  altered  our  views  as  then  expressed, 
but  we  are  convinced  that  they  are  in  a  line  with  tlio  authority  of 
text-writers  and  adjudged  cases.  If  the  rule  were  otherwise,  the 
rights  and  interests  of  minority  holders  would  be  liable  to  jirrest 
abuse.  Even  majorities  might  sufEer,  for,  by  absence  of  some  of 
their  number,  the  minority  might  become  the  majority,  hold  s 
meeting  without  notice  to  the  absentees,  and  change  the  entire 
course  or  policy  of  the  bneiness,  or  do  acta  destructive  to  its  |)nw- 
perity  or  future  existence.  Such  abuse  of  corporate  power  is  not 
unknown  to  the  history  of  corporations,  and  its  evidence  is  fuund 
in  the  records  of  the  courts.  Kules  intended  to  check  or  prevent 
it  should  be  rigidly  observed,  except  where  reason  requires  that 
they  be  relaxed.  The  wisdom  of  the  rulo,  and  the  dangers  isui- 
dent  to  any  otlier,  are  very  clearly  stated  by  Judge  Brewer  la  the 
case  of  Bailway  Co.  v.  Commissioners,  16  Kana.  309,  where  he 
shows  that,  if  any  other  rule  prevailed,  it  woald  be  possible,  with 
a  board  composed  of  twelve  members,  for  four  directors  to  cod- 
Tene  a  meeting  of  seven  by  giving  notice  to  three,  and  withhold- 
ing  it  from  five  others,  and  to  bind  the  corporation  to  acts  con- 
demned by  eight.  That  case  called  for  no  expression  as  to  the 
law  in  case  of  emergencj',  where  notice  to  any  director  was  im- 
practicable, and  contains  no  discussion  of  such  cases,  but  there  ie 
an  intimation  that  the  rule  might  admit  exceptions  in  such  mei- 
That  snch  eases  may  arise  as  will  justify  and  require  exce|»tii)ii» 
to  be  made  is  a  conclusion  to  which  reflection  inevitably  leadi.   In 
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fact,  it  is  conceded  by  the  learned  cotmsel  for  the  appellant "  that 
a  director  cannot  pat  a  etop  to  corporate  business  by  simply  leav- 
ing its  jurisdiction  ; "  and  that  "  if,  after  a  reasonable  search,  the 
parties  are  unable  to  find  him,  the  remaiDing  directors  may  at- 
tend to  the  necessary  affairs."  This  indicates  that  the  exception 
arises  npon  a  conciflrenee  of  three  conditions — First,  the  imprac- 
ticability of  notice;  second,  the  existence  of  an  emergency  for 
action;  and,  third,  &  reasonable  necessity  for  the  action  taken. 
Withont  committing  the  conrt  to  a  fnll  approval  of  this  form  of 
stating  the  exception,  we  may  say  that  it  seems  to  be  snbstaDtially 
correct.  Where  notice  is  practicable,  it  mnst  be  given;  it  can 
be  dispensed  with,  when  impracticable,  only  to  meet  an  emer- 
gency ;  and  the  action  relied  npon  must  appear  reasonably  neces- 
sary to  the  welfare  of  the  corporation.  If  the  act  is  merely  proper 
but  not  necessary,  or  if  it  appear  that  it  may  become  necessary, 
but  the  necessity  is  not  present,  the  rule  should  not  yield ;  for  in 
snch  cases  notice  may  become  practicable,  and  the  presence  of  tlie 
absent  director  secnred,  before  the  necessity  arises  or  the  emer- 
gency is  present.  Snch  we  consider  the  rale  dedacible  from  the  case 
of  Chase  V.  Tnttle,  55  Conn.  455;  12  Atl.  Rep'r,  874,  relied  upon 
by  the  appellee ;  for  it  had  been  held,  in  earlier  decisions  of  that 
court,  that  a  meeting  attended  by  a  majority  of  the  directors  of 
which  the  minority  had  nu  notice,  was  not  lawful,  and  it  does  not 
appear  that  there  was  any  intention  to  overrule  these  decisions. 
Stow  V.  Wyse,  7  Conn.  214.  The  learned  jadge  who  delivered 
the  opinion  in  that  case  says  that  "  the  exigency  demanded  im- 
mediate action  to  save  the  properly  and  tosave  expense,"  and  the 
action  of  the  meeting  was  upheld  upon  the  ground  that  power 
must  be  atrcorded  the  company  to  protect  itself.  The  case  of 
Sugar  Refining  Co.  v,  Francklyn,  8  Ry.  &  Corp.  Law  J.  91,  is 
not  before  ne;  but  as  quoted  in  Beach  Priv,  Corp.,  p.  473,  it 
does  not  seem  to  go  as  far  as  the  last  case.  It  is  there  said  that 
a  meeting  to  borrow  money  could  not  be  held  withont  notice  to 
all  the  directors,  even  where  some  of  them  were  in  foreign 
conntrios;  but  a  meeting  to  perfect  debentures  previously  given 
was  justified,  because  the  action  came  within  the  ordinary  busi- 
ness transacted  by  the  company.  We  cannot  say  with  confidence, 
without  an  examination  of  the  case,  what  was  decided;  bat  it 
seems  that  the  act  was  regarded  as  within  the  ordinary  line  of 
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the  company's  basineM,  and  it  may  be  that  it  was  considered  to 
be  SQoh  as  the  mauaging  officers  of  tho  com^jony  were  authorized 
to  do  witliont  expreee  authority  from  a  board  meeting.  The 
other  cases  cited  by  appellee  seem  to  hold  that  if  a  majority  at- 
tend the  meeting  notice  to  the  minority  is  nnneceesary.  Edgerly 
V.  Emereon,  23  N.  H.  569 ;  Bank  v.  Floa?  Co.,  41  Ohio  St. 
558.  They  are  cited  by  the  text-wricera  as  against  the  current  of 
authority.  Beach  Priv.  Corp.,  §  279n. ;  1  Mor.  Priv.  Corp.,  §  533, 
note  1.  We  are  of  the  same  opinion,  and,  as  they  conflict  .with 
the  rule  aononnoed  in  former  decisions  of  this  court,  we  cannot 
follow  them.  School  Dist.  v.  Bennett,  52  Ark.  511 ;  13  S.  W. 
Eep'r,  132 ;  Simon  v.  Aesociatioo,  54  Ark.  58 ;  14  S.  W.  Kep'r, 
1101 ;  Bailway  Co.  t.  Commissioners,  16  Kans.  309 ;  Baldwin  v. 
Canfield,  26  Mine.  43;  1  N.  W.  Rep'r,  261 ;  Harding  v.  Vaude- 
water,  40  Cal.  77;  Insurance  Co.  v.  Holmes,  68  Mo.  601; 
Stevens  v.  Society,  12  Tt.  688;  Gordon  v.  Preston,  1  Watt«, 
386;  Jackson  v.  Hampden,  16  Me.  186;  Farwell  v.  Copper 
Works,  8  Fed.  Rep'r,  66 ;  State  v.  Ferguson,  31  N.  J.  I^w,  107 ; 
Pike  Co.  V.  Rowland,  94  Penn.  St.  238 ;  Cronin  v.  Gore,  38 
Mich.  888. 

It  is  next  insisted  that  the  making  of  a  mortgage  is  an  ordi- 
nary business  act,  and,  therefore,  may  be  anthorized  at  a  meeting 
of  the  majority  of  the  directors,  without  notice  to  the  minority. 
We  do  not  deem  it  necessary  to  enter  into  a  discassion  as  to  what 
are  ordinary  and  what  extraordinary  acts  of  a  corporation.  If  by 
ordinary  acts  is  meant  such  as  may  be  done  by  the  managing  offi- 
cers without  authority  from  a  board  meeting,  we  agree  that  the; 
may  be  ordered  at  a  meeting  of  the  majority  without  notice  to  tbe 
minority ;  but,  if  such  acts  are  intended  as  can  be  done  on); 
under  authority  from  a  board  meeting,  we  cannot  a«»pt  the 
principle  as  correct.  For  whatever  requires  the  sanction  of  a 
meeting  must  be  authorized  by  a  lawful  meedng,  for  the  direct- 
ors can  act  as  a  board  at  no  other.  Ko  managing  officer  claimed 
the  authority  to  execute  tho  mortgage  in  this  case,  and  none  is 
shown  to  have  existed,  and  it  is  unnecessary  for  us  to  conader 
whether  the  making  of  a  mortgage  covering  Uie  bulk  of  the  asfiets 
oomes  within  the  power  usually  conferred  on  a  general  manager. 
If  notice  can  be  omitted  only  where  it  is  impracticable  to  ^ve  it, 
and  an  emergeucy  demands  the  immediate  doing  of  the  act  to  l>e 
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authorized,  the  qiieetion  is,  was  the  meeting  relied  upon  in  thia 
case  lawfnl  withoat  notice  to  Field  )  The  act  incnmhered  the 
balk  of  the  company's  assets  to  seoare  a  past  debt,  and  also  a  con- 
templated loan,  which  was  never  made.  Was  it  necessary  that 
the  company  do  that  act  for  its  protection  ?  The  question  carries 
the  answer.  If  we  concede  that  it  was  necessary  to  procure 
money  in  order  to  conduct  the  corporate  businesa,  no  necessity 
appears  for  iitcambering  its  assets  to  secnre  the  existing  debt. 
It  is  not  shown  that  efforts  were  made  to  borrow  the  reqnisite 
amonnt  from  other  persons,  and  for  aught  that  appears,  if  they 
had  been  made,  it  conid  have  been  borrowed.  If  it  could, 
there  was  no  necessity  to  make  the  mortg^e  to  secure  the  old 
debt.  If  it  was  necessary  to  secnre  the  old  debt  in  order  to 
borrow  the  sum  needed,  that  should  have  been  established ,'  for, 
as  the  mortgagees  seek  to  bring  themeelvee  within  tlie  exception 
to  the  rnle,  the  burden  is  apon  them  to  prove  the  facts  that  justify 
an  exception.  Finding  no  exigency  that  demanded  the  mailing 
of  the  mortgage  to  secure  the  old  debt,  we  are  of  opinion  that  a 
meeting  to  authorize  it  could  not  be  held  without  notice  to  Field. 
There  is  no  ground  to  contend  that  notice  to  him  was  unnecessary 
becanse  be  had  abandoned  the  office,  for  every  thing  indicated 
that  his  absence  was  temporary,  and  he  in  fact  returned  the  next 
day. 

Was  the  notice  left  at  his  usual  place  of  residence,  at  a  tiino 
when  he  and  his  family  were  absent  to  remain  until  after  the 
time  tixed  for  the  meeting,  notice  to  bim }  Counsel  insist  that 
it  constituted  notice,  and  to  sustain  their  position  cite  us  to 
flection  5206,  Mansfield's  Digest ;  but  that  section  has  reference  to 
notices  mentioned  in  the  code,  and  as  notices  to  directorsof  busi- 
ness corporations  are  not  included  in  such  mention  we  think 
the  section  inapplicable.  The  law  provides  for  no  constructive 
notice  in  such  cases,  and  in  the  absence  of  such  proviaion,  notice 
mast  be  personal.  Such  seems  to  be  the  rule  established  by  the 
authorities.  Beach  Priv.  Corp.,  §  331 ;  Stow  v.  Wyse,  18  Am. 
Dee.  99,  and  note,  102,  103 ;  Covert  v.  Rogers,  88  Mich.  363 ;  1 
Wat.  Corp.,  §  63,  p.  305 ;  I  Mor.  Priv.  Corp.,  §  531 ;  Stevens  v. 
Society,  12  Vt.  688 ;  Harding  v.  Vandewater,  40  Csl.  77.  There 
■are  statements  in  text  books  and  adjudged  cases  to  the  efieot  that, 
where    the   director  is  absent,  notice  may  be  left  at  his  usual 
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place  of  abode  ;  but  thej  either  grow  ont  of  the  provieioiiB  of 
statutes  or  by-laws  providing  for  encli  notit^  or  are  fonnd  in  cases 
where  the  manner  of  giving  notice  was  not  involved,  only  the 
question  of  the  necessit;  for  notice.  Under  the  first  head  ma; 
be  cited  1  Dill.  Mun.  Corp.,  §  263,  and  Lord  v.  City  of  Anoka, 
36  Minn.  176;  SON.  W.  Rep'r,  550;  and  nnder  the  second,  1 
"Wat  Corp.,  p.  206,  and  Jackson  v.  Hampden,  20  Me.  37.  There 
being  nothing  in  our  statutes  or  in  the  by-laws  or  regnlations  of 
the  corporation  providing  for  any  other  than  personal  notice,  we 
think  none  other  wonid  answer.  A.s  a  notice  to  Field  was  necee- 
sary  to  authorize  a  meeting,  and  as  none  was  g^ven,  we  think  it 
was  not  a  lawEnt  meeting,  and  the  mortgage  was  not  the  act  of 
the  corporation.  McCarthy  &  Joyce  were  not  entitled,  there- 
fore, to  all  the  money  arising  from  tho  sale,  but  the  same  should 
have  been  distribnted  among  the  creditors  of  the  corporatioQ  in 
accordance  with  law.  Judgment  reversed,  and  canae  remanded 
for  proceedings  in  accordance  with  law.* 

MEETINQS  OP  DIRECTORS— NOTICE  OP  MEETING. 

L  NeoMalty  of  notice — itatad  mnd  ■peolal  maetlngi The  rale  Is  eab- 

HtADtlkllj  univenuil,  that  n  board  of  directors  i>C  a  corporation  can  na\y  act  in 
a  meeting  dulj  convansd,  and  that  the  aetioa  ol  a  majorit;,  when  the  aasent 
of  each  is  separately  obtained,  or  when  ^ven  in  a  meeting  not  daly  ooQTened , 
is  invalid  and  not  binding  upon  the  oorpontlon.  Blmon  v.  Sevier  Aaan.,  54 
Afk.  58;  Btow  t.  Wyae,  7  Conn.  314;  Herringtao  v.  District  Township  of 
UstOD,  47  Iowa,  11  ;  Baldwin  t.  CttnSeld,  26  Minn.  43  ;  Dey  v.  Major,  etc, 
of  Jersey  aty,  19  N.J.  Eq.413;  Johnston  v.  Joaea,  2aN.  J.  Eq.S16  i  Schutnm 
v.  Seymour,  2i  N.  J.  Bq.  148;  Cammeyer  v.  United  German  Lutheran 
Charchee,  2  Sand.  Ch.  186:  Bhorts  t.  Unaa^,  3  W.  &  B.  45;  Commonwealth 
V.  Cullen.  13  Penn.  St.  133;  Stoyetowo,  etc,  Turnpike  Co.  v.  Craver,  45 
Penn.  St.  886;  D'Arcy  v.  Tamoor,  etc.,  R.  Co.,  L.  R.,  2  Eich.  1S8,  The  only 
eases  not  in  harmony  with  this  rule  are  Edgerly  v,  Emerson,  S3  N.  H.  565,  and 
Sampson  *.  Bowdoinham  Steam  Mill  Corp.,  36  Me.  7S. 

It  is  also  a  general  rule  that,  in  the  absence  of  any  statnte  or  by-law  to  the 
contrary,  a  majority  coostitute  a  quorom  and  that,  where  a  quonim  ts  duly 
convened,  the  assent  of  a  majority  of  the  qnorum  Is  sufflcieDt  for  the  validity 
of  Miyact,  PaoIaJE  Pall  lUver  K.  Co.  v.  Cotnrs.  of  Anderson  Co.,  16  Eana.  303; 
Scott  V.  Paulen,  15  Kaos.  163;  Jackson  v.  Hampden,  16  Me.  164;  Jackson  v. 
Hampden,  20  He.  37;  Wiggin  v.  Freewill  Baptist  Church,  8  Met.  801;  De» 
patcli  Line  of  Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H.  305:  Wells  v.  Rahway 
White  Rubber  Co.,  19  N.  J.  Eq.  402;  Miller  v.  English,  31  N.  J.  Law,  817; 
Doembecher  v.  Colombia  Qty  Lnmber  Co.  (OroK-),  38  Pac.  Rep'r,  899, 

In  view  of  these  general  mies  it  is  important  to  know  what  Is  essential  to 
•  Reported  lu  IS  &  W.  Bep'r,  758. 
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oonetttnte  a  valid  meeting  of  ■  board  of  dtrectora,  or,  in  other  wordi,  when  a 
quoram  can  be  coaaldered  as  "  dal^  ooDTsiied.''  We  propose  la  thia  connec- 
tion to  oonalder  this  qaealioa  with  reference  to  the  matter  of  notice  onlj.  Id 
reference  to  notice  of  maetinga,  the  same  ralea  applf  to  boards  of  directom 
aa  to  meetings  of  atockholdera  and  meeltnga  of  pablic  bodiea,  each  as  cit/ 
coandia,  county  traarda,  Hchool  boards  and  the  like.  Field  Corpa,,  §  328; 
Pike  Co.  T.  Bowlaud,  94  Peon.  8t.  238. 

If  the  atatnte  or  bj.lawa  provide  for  regalar  or  stated  meetiofcs,  no  notice 
thereof  la  required,  DolesB  the  statute  or  bj-laws  so  provide.  Uembera  are 
trannd  to  takenottceof  snch  meellngs.  PaolaAFall  Biv.  R.  Co.  t.  Comra. 
of  Anderson  Co.,  10  Eans.  803;  Smith  r.  Law,  U  N.  T.  396;  Porter  r. 
ItobinBOD,  80  Hun.  309;  State,  ei  rel..  v.  Boanell,  85  Ohio  St.  10 ;  Pike  Co.  v. 
Rowland,  94  Penn.  St.  288;  King  v.  Hill.  4  B.  ft  C.  438.  Where  the  stMuta 
flzee  the  time  bat  not  the  place,  DOtice  most  be  given  of  the  place.  Caaaell  v. 
Leilngton,  etc,  Tnrnplke  Boad  Co.  (Ky.).  9  S.  W.  Rep'r,  701;  S.  C.  9  3.  W. 
Rep'r,  503.  So  where  the  by-laws  fixed  the  day  and  place  of  the  annual  meet- 
ing of  stockholders.  It  was  held  that  notice  must  be  given  of  the  hour.  3aa 
Buenaventura  Mfg.  Co.  r.  Taseault,  BO  Cal.  534.  Where  meet! uga  of  directors 
had  been  held  every  Monday  (or  six  years,  it  was  held  to  sliow  that  such 
meetings  were  stated  and  regalar  so  as  to  dispense  with  notice,  and  that  It  was 
Immaterial  how  the  time  was  originally  Bxed.  Atlantic  Uut.  Fire  Ina.  Co.  t. 
Saodera.  3d  N.  H.  253. 

If  the  statute  or  by-laws  reqatre  notice,  tliat  notice  mast  be  given,  DDlesa 
waived  by  unanimous  consent.  Stockholders  of  Shelby  R.  Co.  v.  Lonievllle, 
etc,  B.  Co.,  13  Bosh,  83;  Tattle  v.  Michigan  Ahr  Line  R.  Co.,  89  Mich,  347; 
InMatterof  Long  Island  R.  Co.,  19  Wend.  87;  Stevens  v.  Eden  Meetlug-Honse 
Society,  13  Vt.  638;  Farwell  v.  Hoaghton  Copper  Works,  8  Fed.  Rep'r,  86. 

Incaseof  allpieettngsof  the  board  of  directors,  except  stated  or  regular  meet- 
ings, it  is  essential  to  a  valid  meeting  that  autiee  of  the  time  and  place  theteof 
should  be  ^ven  to  each  member  of  the  board  whether  required  by  the  statute 
or  by-laws  or  not.  Slmoov,  Sevier  Assn.,  54  Ark.  58;  Harding  v.  Vandewater, 
40  Cal.  77;  San  Buenaventara  Mfg.  Co.  t.  Vaasault,  60  Cal.  634;  Thompson  v. 
Williams,  76  Cal.  1S8;  Stow  v.  Wyse,  7  Conn.  314;  Scott  v.  Pauleo,  IS  Bans.  163; 
Paola  &  Fall  River  R.  Co.  v.  Comra  of  Anderson  Co.,  16  Kana.  803:  Cassell  v. 
Lexington,  etc,  Turnpike  Road  Co.  (By.).  9  S.  W.  Rep'r,  701;  S.  C,  9  8.  W. 
Rep'r,  503;  Jackson  v.  Hampden,  30  Me.  37;  Jackson  v.  Hampden,  IS  Me.  184; 
Wiggin  V.  Freewill  Baptist  Church,  8  Met.  801;  Doyle  v.  Mitner,  43  Mich.  833; 
Despatch  Line  of  Packets*.  Bellamy  Mfg.  Co.,  13  N.  H.  305;  State  v.  Ferguson, 
81  N.  J.  Law,  107, 134;  People  v.  Batchelor,  33  N.  T.  138;  People,  ex  rel.,  etc, 
r.  Albany  Medical  College,  36  Hon,  848;  State,  ex  reL,  etc.,  v.  BonneU,  85  Ohio 
St.  10;  Doernbecher  v.  Columbia  City  Lumber  Co.  (Oreg.),  38  Pac  Rep'r,  899; 
Ooidon  V.  Preston,  1  Watts,  885;  Pike  County  v.  Jiowland,  94  Penn.  St.  338; 
Atlantic  t>e  Laine  Co.  ?.  Mason,  5  R.  1. 463;  Moore  v.  Hammond,  6  Bam.  &  Cress. 
456;  King  v.  Laaghom,  4  Ad.  A,  El.  588;  Rei  v.  Mayor,  etc.,  of  Liverpool,  3 
Barr.  731,738;  Bex  v.  Mayor,  etc.of  Doncaster.  SBurr.  738;  Smyth  v.  Darley,  3 
H.  L.  Caa.  789,  803;  King  v.  Hill,  4  B.  A)  C.  430;  I  Kyd  Corp.  430,  488. 
But  see  Edgerly  v.  Emerson,  33  N.  H.  555  ;  Porter  v.  Robinson,  80  Han,  300. 

It  does  not  change  the  role  that  a  statute  provides  that  the  powera  vested 
TOI-  v.— 67 
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Id  the  bovd  maj  be  exerolted  by  a  nnvJo^'V  thereof,  «•  Bndi  nUtiite  will  be 
cmalraad  to  mean  that  the  majority  miut  be  dalj  ooiiTsiied  u  a  board,  that 
k,  that  notice  muat  be  givoa  to  each  member,  of  the  time  and  pUee  of  naet- 
iBg.  Doerobecber  r.  Colombia  Lomber  Co.  (Orag.),  SS  Pac  Rep'i,  S99-,  ffimoo 
T.  Sevier  Awn.,  H  Ark.  06;  Harding  t.  Vandewater,  40  CaL  77;  Pike  Connt;  t. 
Bowland,  M  P«dd.  St.  238.  But  see  Edgerly  t.  Emereon,  33  N.  H.  S55;  Fomr 
T.  RoblnMD,  SO  Hao,  209. 

The  reaaoDfl  for  the  rale  requiring'  notice  are  thas  given  by  Brewer,  J.,  now 
of  United  States  sapreme  eoart:  "  Xor  is  thia  merely  an  arbitiary  mle,  but 
founded  npoD  the  eleareat  dictates  of  reaaon,  Whsnerer  a  matter  calla  for 
the  eierdse  of  delibflration  and  judgment,  it  la  ilgbt  that  all  partiee  and  In- 
tereete  to  be  aOtacted  bj  the  reealt  ehoald  have  the  beneBt  of  tbe  conneel  and 
{ndgmenC  of  all  the  peraoua  to  wnom  haa  been  introated  the  decision.  It  may 
be  that  all  wUl  not  concur  in  the  ooncln^n;  but  the  informatioa  and  eounaal 
of  each  may  well  affect  and  modify  tbe  final  judgment  of  the  body.  Were  the 
rule  otherwlee,  it  might  often  happen  that  the  very  one  whoeejadgmeot  should 
and  woald  carry  the  moat  weight,  either  by  raaooo  of  hie  gre  ater  knowledge 
and  experience  coneeining  the  special  matter,  by  his  ripe  wiedom  and  better 
judgment,  or  by  his  greater  familiarity  with  the  wishes  andnecassitieeotlhoee 
apeclally  to  be  affected,  or  from  any  other  reaaon,  and  who  was  both  able  and 
willing  to  attend,  is  througb  lack  of  notice  an  absentee.  AH  the  benefit,  in 
short,  which  can  flow  from  the  mutual  consultation,  tbe  ezperieooeand  knowl- 
edga,  the  wisdom  and  judgment  of  each  and  all  the  membeni,  ia  endangered 
by  any  other  rule.  Again,  any  other  rule  would  be  fraught  with  danger  to  tha 
lights  of  even  a  majority,  as,  when  legally  convened,  tbe  ordinary  rule  tn  tha 
absence  of  special  restriction  being  that  a  quorum  can  act  and  a  majority  of 
the  quorum  Inud  the  body,  it  would,  bat  for  thia  rule,  often  be  in  the  power 
ot  an  nnsernpuloua  minority  to  bind  both  the  body  and  tbe  oorporatioo  for 
which  It  acta  to  measuree  which  neither  approve  o(.  Thus,  were  the  body 
oomposed  of  twelve  members,  a  quorum  of  aavan  oonldact,  and  a  majority  ot 
that  quorum, 'four,  eonld  bind  the  body.  An  nnscrupnlone  minority  et  four 
by  withholding  notice  to  five,  might  thoe  bind  both  the  body  and  the  eorpoia- 
llon.  Reuoo,  therefore,  and  aathoriiy  unite  in  aaying  that  notice  to  all  Ike 
memben  to  whom  notice  is  practicable,  is  essential  to  a  legal  special  seasion." 

2.  Of  themaonerof  glvliignollosand  what  Uahonld  oontalo. —  Thenotlce 
required  by  the  common-law  rule  above  referred  to  moat  be  what  Is  known  in 
the  books  as  reasonable  noUoe.  King  v.  Hill,  AB.bC.  426; Covert  v.  Bogera,  38 
Mich.  3S3;  Wiggin  v.  Freewill  Baptist  Church,  8  Mat.  301;  In  re  Long  laluid 
R.  Co.,  10  Wend.  87;  1  Spelling  Corp.,  g  8S9.  It  must  be  anoh  ae  wlU  enabla 
the  person  notified,  traveling  in  the  ordinary  way,  to  be  present  at  the  meet- 

The  notice  should  be  eigned  or  given  by  some  one  having  authority  to  do  so. 
Johnston  V.  Jones,  33  N,  J.  Eq.  216.  It  has  been  held  that  a  managing  agent 
haa  auch  authority.  Stebbins  v.  Merritt,  10  Cash.  37.  A  statute  provided 
tliat  a  meeting  of  atockboldein  oonld  be  called  by  the  board  of  directors  or  by 
any  Dumber  ot  stockfaoldera  holding  at  least  one-tenth  of  the  atook.  In  a  case 
where  there  was  no  board  of  directors  and  no  secretary,  it  waa  held  that  a 
L.eetlng  called  and  notifled  by  on«  aigning  hlmaelf  aecretary  was  invalid,  il- 
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though  be  hmd  La  fact  be»a  reqaested  by  the  reqateite  unmber  ot  atoekholdars. 
Railly  T.  Oglesby,  35  W.  V«.  36. 

There  U  couriderable  dlfftireace  ol  opinion  ■«  to  how  DOtiea  moat  be  aerred 
OT  giTBD.  It  is  Bald  ia  maoy  oasea  that  the  aotiee  must  bo  perwiuU  in  tbe  ab- 
eenee  of  aoj  proTiaion  In  the  statute  or  by-lairB  to  the  coDtrarj.  Harding  r 
TaodewaUr,  40  CaL.  77;  Stow  v.  Wjae,  7  Conn.  3U;  Saving*  Bank  v.  Daris, 
8  CoDD.  Iftl;  Tattle  r.  Michigan  Air  Line  R.  Co.,  35  Mich.  247;  I'Jke  County  v. 
Rowland,  M  Penn.  St.  23S.  In  Paola  ii  Fall  River  R.  Co.  v.  Comra.  o(  Ander- 
■OD  County,  10  Kans.  803,  it  is  said  that  there  must  be  peraonal  notice  ahen 
praeticallt.  In  most.  If  not  all  the  cases  la  vrhlch  tUis  doctrine  Is  laid  down, 
it  will  be  fonnd  that  no  notice  was  given  and  tho  question  whether  aoniB  other 
than  personal  notice  was  sufflcieac  was  ant  iavolvad.  Notice  sent  by  mall 
was  held  safficleQl  in  YunnglDve  v.  Stainman,  80  Uat.  875;  Tuttle  t.  Michigan 
AlrLioeR.  Co.,  33  Mich.  347;  People,  ex  re  1..  etc,  t.  Albany  Medical  College, 
26  Hun,  &48.  So  of  notice  left  at  one's  usual  place  o(  reddeoce.  Jackson  v. 
Hampden,  14  Me.  184.  In  Williams  v.  Qerman  Mnt.  Mrs  Ins.  Co.,  68  111.367, 
verbal  notice  left  by  the  secretary  with  the  brothsT  at  a  director  at  the  latter'e 
place  of  basloeH  was  held  eu^cienC. 

In  People  v.  Albany  Medical  College,  36  Hun,  S48,  the  oourt  saya:  "  It  is 
nndonbt«dly  the  rate  of  the  common  law  that,  nnleea  the  statute  or  the  by- 
laws of  a  corporation  prescribe  the  notice  to  be  given  of  a  meeting,  each  mem- 
ber mnst  have  actual  notice,  and  la  detaolt  of  such  notice  proeeedings  bad  at 
It  are  invalid  except  all  are  present  aad  coaenr  In  the  act.  Bex  v.  Uverpool,  2 
Burr.  723;  Bex  v.  Chetwynd,  7  B.  A  C.  695;  Potter  Corp.,  %  886.  and 
eases  died;  Wlggln  ▼.  Elders,  etc.,  8  Met.  801.  There  is  no  reported  case 
in  tills  state  which  we  can  find  prescribing  the  munnsr  of  service  of  such  no- 
tice. Nor  can  we  Sad  any  decided  case  In  the  boohs  in  which  it  Is  held  that 
the  notice  must  be  personal  as  distinguished  from  actoal.  It  is  troe  that,  in 
a  note  to  eectian  337  of  his  work  on  Corporatlous,  Judge  Potter  says  that  the 
notice  most  be  persoual,  bathe  does  not  so  stats  in  tlie  text,  and  neither  the 
cases  he  cites,  nor  any  other  cases,  so  hold.  In  Bex  v.  Liverpool,  3  Burr, 
723-731,  the  abjection  to  the  validity  of  the  meeting  was  that  no  notice  had 
been  given,  and  Liord  Mansdeld  held  that  each  member  mnet  be  actoally  sam- 
moned.  In  Stow  v.  Vfjae,  7  Conn.  314,  the  vote  in  question  had  been  taken 
at  a  meeUag  of  which  no  notice  had  been  given.  The  point  decided  was  that 
the  vote  was  not  valid.  No  qoestlon  was  made  as  to  the  kind  of  notice  re* 
qalred.  So  In  Wiggin  v.  Freewill  Baptist  Church,  8  Met.  801,  810,  chn  do- 
ties  had  been  given  trf  posting  in  three  places.  The  court  do  not  pretend  to 
say  what  kind  ot  notice  was  required,  but  holds  only  that  tbe  membars  must 
all  have  notice,  and  that  the  notice  there  given  was  not  sufficient.  Ia  Taylor 
V.  Oriswold,  2  Green  (14  N.J.  Law),  332.  and  In  Savings  Bank  v.  Davis,  8  Conn. 
191,  cited  by  Judge  Potter,  the  question  was  not  Involved.  The  resaU  of  the 
decisions  is  that  an  actual  notice  must  beglv^n  to  each  member,  and  we  are 
not  required  to  hold  that  such  uotlce  must  be  personal.  Such  notice  as  is  re- 
quired in  legal  proceedings  need  not  be  given,  for  the  notice  of  the  meeting  is 
sufficient  if  verbal  (Wlloook  Man.  Corp.,  46).  or  if  given  by  letter  to  non- 
reddents  (Stebblns  v.  Merritt,  10  Cnsh.  37),  or  If  left  at  the  house  of  a  mem- 
ber in  bis  absence.  Aiigell  &  Ames  Corp.,  §  493.  It  is  clear  that  the  Inu 
portant  thing  ia  to  bring  to  the  kuowladge  of  each  momber  (he  fact  that  a 
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meeting  la  to  be  held.  If  eacft  member  bu  thftt  knowledge  tbe  cfisea  agree 
that  th«  meeting  Ib  Talld." 

No  pkrtloalu'  form  of  notice  ia  roqaired  in  tay  cue,  nor  la  the  notice  to  be 
■Qbjeeted  to  tecbolcal  criticiam.  It  ia  anfflcient  If  lE  wn  be  ondsratood  u 
Intended.  Merritt  v.  Ferria,  22  Ti.  808;  South  School  Dlatrlct  v.  Blmkeslee, 
13  Conn.  227.  It  abonld  atate  the  time  and  place  of  the  meeting  and  apeclff 
the  baslneaa  to  be  tianaacted  when  Tcquired.  San  BuKnaveotara  Mfg.  Co.  t. 
Voaaault,  50  fU.  S84 ;  Oranger  v.  Original  Empire  Mill  k  Hin.  Co.,  02  Cal. 
678 ;  and  see  the  casea  cited  in  the  last  aactiOD.  A.  meeting  eonvened  before 
the  time  spedfled  would  t>e  Irregalar.  People  v.  Albany,  etc.,  R.  Co.,  SS 
Barb.  U4;  bnt  it  may  convene  within  a  reasonable  time  afterward.  Sonth 
School  District  v.  Blakealee,  18  Conn.  327,  Bnt  a  niseiing  cannot  be  held  in 
the  afternoon  under  notice  for  one  In  the  morning.  State,  ex  rel.,  v.  Bonnrll, 
30  Ohio  St.  10.  Donbtleoa  the  place  might  be  fixed  hy  naage  so  that  it  need 
not  be  apedfied  Id  the  notice. 

When  the  object  of  the  meeting  la  to  tranaact  the  ordinary  baaiaess  or 
ftfblta  of  the  corporation,  the  notice  n<>ed  not  state  the  matters  to  be  acted 
npOD.  1  bpelllngCorp.,  ^  889;  1  Beach  Corp.,  §283;  Savings  Bank  v.  Davis, 
8  Conn.  191;  Warner  v.  Mower,  11  Vt.  885;  Sampaon  v.  Bowdolnham  Steam 
Mill  Corp.,  86  Me,  78.  But  when  the  matters  to  be  acted  upon  are  ont  of  the 
ordinary  course  of  bnaineBa  tUey  ahoold  be  apepiSed  In  the  notice.  Merritt  v. 
Ferris,  22  111.  808:  Stockholders  of  Shelby  B.  Co.  v.  Louiavllle,  etc.,  R.  C«., 
12  Buah,  S2,  TO;  People'a  Mnt.  Ins.  Co.  v.  Weetoott,  14  Gray,  440;  Tattle  t. 
Michigan  AJr  Line  H.  Co.,  85  Mich,  247;  AtUntlc  De  Li^ne  Co.  v.  Mason,  S  R. 
I.  463;  Haahell  v.  Nevinaon,  U  East,  84,  note  ;  In  re  Bridport  Old  Brewery  Cu., 
L.  K.,  2  Ch.  App.  121.  Oivlng  a  mortgage  to  aecnre  a  debt  already  contracted 
baa  l>een  held  to  fall  within  the  category  of  ordinary  bosineas.  Savings  Bank 
v.  Davis,  8  Conn.  121.  Levying  an  aaaeaament  on  paid-up  atock  haa  l>eeii 
held  to  be  outalde  of  the  ordinary  bualneas  of  the  oompany  and  to  require 
special  notice.  Atlantie  De  Lalne  Co.  v.  Maaon,  fi  R.  I.  463.  Bee,  also,  Wiggia 
V.  Freewill  Baptist  Church,  8Met.  801;  Halifax  Sugar.  Bef.  Co,  v.  Francklyn. 
B  h.  J.  Ch.  691. 

3.  Waiver  of  uotloe, —  If  a  director  la  present  and  takes  part  in  a  meeting, 
be  cannot  afterwards  ottject  that  be  was  not  duly  notified  thereof.  Kontou 
Farnaoe,  etc.,  Co.  v.  McAIpIn,  A  Fed.  Bep'r,  787;  Jonea  v.  Milton  &,  Rnabvilla 
T.  Co.,  7  Ind.  M7;  Bucksport  k  Bangor  R.  Co.  v.  Buck,  68  Me.  81;  People,  ex 
rel.  Smith,  v.  Peck,  11  Wend.  604;  School  Dletrtct  v.  Bennett,  02  Ark.  611. 
When  stock  Is  owned  by  a  firm,  one  raemtMr  of  the  firm  may  waive  notice  in 
behalf  of  the  firm,  by  attending  and  partidpating  in  a  stockholders'  meeting, 
Eenton  Furnace,  etc,  Co.  v.  McAlpin,  5  Fed.  Rep'r,  787.  If  all  the  members 
are  preaant  and  consent,  a  meeting  may  be  held  without  notice.  San  Buena- 
ventura Mfg.  Co.  V.  VaManlt.  50  Cal.  684;  Chase  v.  Tultle,  66  Conn.  466; 
Despatch  Line  of  Packets  v,  Bellamy  Mfg.  Co..  12  N.  H.  206 ;  SUte  v.  Pettineli, 
10  Nev.  141;  Pike  County  v.  Rowland,  94  Penn.  St.  288;  Reilly  v.  Oglesby, 
26  W.  Va.  86;  King  v.  TheodoHck,  8  East,  648;  Hachell  v.  Nevlnson,  11  Bast, 
84,  note;  Smyth  v.  Darley.  2  H.  L.  Caa.  789,  802;  In  re  Brltlab  Sugar  Ref .  Co., 
8  Kay  &  J.  408.  In  case  of  public  bodies  It  haa  been  said  that  if  the  statute 
requires  notice.  It  cannot  l>e  waived  even  by  nnanimous  consent.  King  T. 
Theodoilck,  8  But,  64S. 
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If  the  action  taken  at  a  meeting  not  duly  called  and  DOtlfied,  la  approved  at 
A  sntMeqaeDt  meeting  dulj  oonrsasd,  tbe  irregularity  of  the  flnrt  meeting  be- 
Mmei  Imroatarial.     Coantf  Caort  v.  B.  &  O.  H.  Co.,  BS  Fed.  Kep'r,  161. 

4.  When  faOnre  to  notify  de«B' not  vitiata  —  aflaot  of  abaano*  or  removal  — 
Tn  view  of  tbe  Imperative  reqalRmente  of  tbe  general  rnle  as  to  notice  of 
meetingB  and  the  llabllilj'  la  theiie  days  of  membera  being  absent  on  buRlneee 
or  pleainre  and  btijond  Ihereacbof  eervioe,  It  becomea  Important  to  determine 
wbetber  notice  can  be  dispented  with  In  caaea  where  notice  l«  Inipowible  or 
impracticable.  Corporatlone  may  and  sbonld  by  their  by-laws  anticipate  and 
provide  lor  anch  emergeueieB.  It  baa  been  held  In  variooa  easee  tn  England, 
In  reference  to  meetings  or  election!  held  by  mnnlclpal  bodiea,  that  the  failure 
to  aummon  a  member  who  wag  not  within  aammoning  diatance  did  not  vitiate 
the  action  taken.  Rex  v.  Mayor,  etc.,  of  Liverpool,  2  Barr.  723,  781  ;  Rei  v. 
Mayor,  etc.,  of  Doncaater,  2  Burr.  788  ;  Rex  v.  Qrlmes,  5  Burr.  2398i  King  v. 
Langhom,  4  Ad.  &  El.  538;  Smyth  r.  Darley,  S  H.  L.  Caa.  789,  802.  Alt  must 
be  anmmoned  "  nnlew  those  not  anmmoned  were  beyond  anminoolng  dlBtance. 
as,  for  InaUDce,  abroad."  Smyth  v.  Darley,  2  H.  L.  Caa.  789,  802,  Where  a 
bargesa  had  told  the  bailiff  that  be  need  not  eammoQ  him  aa  he  wm  fre- 
quently absent.  It  waa  held  to  be  no  aieuae.  "  Nothing  bat  actual  Impoecl- 
bility  will  cure  tbe  omisaion."  Per  Dunman,  C.  J.,  King  v.  Langhom,  4  Ad.  tc 
El,  538.  By  not  "  being  wltliin  aunmonB,"  the  courts  appear  to  mean  non- 
reaidence.  Rex  v.  Grtmen.  B  Barr.  2698 ;  1  Kyd  Corp.,  pp.  430,  438 ;  Grant 
Corp.,  p.  ISe.  In  Pike  Connty  v.  Rowland,  04  Peon.  St.  288,  in  speaking  of 
members  of  a  board  of  county  commlaai oners,  It  la  aald  that  if  one  has  quit  the 
municipality  and  haa  no  family  or  Uouae  within  its  limits,  notice  to  him  la  un- 
neceaeary. 

Whem  a  member  of  a  school  board  In  New  Tork  was  abeent  In  Minneaota, 
a  meeting  without  notice  to  him  was  held  valid.  Porter  t.  Robinaon,  80  Hun, 
200.  Tbe  court  saya;  "  The  object  of  notice  ia  to  give  the  person  notified  an 
opportaoiiy  to  attend.  There  is  no  other  virtue  in  the  notice.  Now,  wheiti 
a  person,  eleclpd  b!>  a  trustee.  Is  at  the  time  ol  bla  electiou  In  a  distant  state 
and  conlluiies  iIith  all  tbe  time  until  after  the  meeting  in  quHstlon,  never 
having  bad  any  formal  notice  of  his  election,  it  would  be  unreasoaable  to  say 
that  a  meeting  was  made  invalid  by  a  failure  to  give  him  notloe  thereof. 
Most  a  personal  notice  be  aerved  on  him  in  Minneaota  J  Or  if  notice  left  at 
hia  bouse  Is  snffldeut,  of  what  use  would  it  be  to  one  who  is  beyond  its  reach  T 
It  cannot  he  neceaaary  to  do  an  act,  which,  when  done,  would  be  of  no  use. 
By  remaining  where  he  could  not  attend  the  meetings  of  the  board  of  educa- 
tion, Stone  pnclloally  waived  any  notice  of  such  meetings ;  and  indeed  put  It 
beyond  the  power  ol  the  proper  officer  to  ^ve  any. 

In  case  of  a  achool  committee  of  three,  while  one  was  absent  from  town,  the 
other  two  held  a  meeting  and  discharged  a  teacher.  There  was  no  attempt  to 
notify  the  absentee.  Tbelraction  was  held  to  l>e  void.  Jackaon  v.  Hampden, 
16  Me.  184.  "  In  this  ease,"  sayii  the  ooart  "  It  ia  not  probable  that  a  nolioe 
to  the  third  member  of  theoommittee  would  have  been  of  any  practical  utility, 
because  It  la  understood  that  be  was  ao  aituated  that  he  would  not  have  been 
present  If  noUfled.  But  that  does  not  allow  the  majority  to  dlspenae  with  the 
role  requiring  notice.  They  are  not,  in  such  cases,  consiituied  the  judges 
whether  the  notice  wonid  be  effectual  to  secuie  hia  atteodanoe.     Nor  would  It 
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be  entlrelj  B*fa  to  latraK  to  them  Boeh  »  power,  u  It  would  »,Bori  u>  oppor. 
tanitf  to  wtact  an  ooeuion,  whan  they  might  jodga  that  a  uotice  would  ba  ia- 
eflectual,  and  thoa,  bj  naglecting  to  gtvu  H,  free  themBeWea  from  the  pTaaenot 
of  A  dlsaenilag  minarltj.  Aad  if  notica  be  al<r*,ja  requirad,  U  ma;  ofteD  hap- 
pen that  thoae  will  be  able  Bo  attend  who  ware  beliavitd  to  be  an  Ritnated 
that  tUi-ir  attaadaaca  ooald  not  ba  erpaoted.  Nor  is  there  any  difficaltj  la 
giving  the  requisite  uotiea  in  such  eaoea,  aa  one  left  at  the  uaiial  place  ot  reu- 
dence  would  beanfflolent.  Suaha  conne  majoaoae  aome  dutay  and  embarraM- 
meut  in  the  ezecniloa  of  Mmeof  their  dutiea,  but  whetber  ihii  wlli  iMa 
greater  evil  than  thoae  alluded  to,  and  that  of  allowing  majorities  to  act  in 
all  eaaea  without  the  knowfeage  and  araietanee  of  minoritlea,  thus  oonatltattag 
the  majority  in  effnot  the  whole  committae,  (he  legiilature  must  Judge.  The 
conrt  can  only  apply  the  rule  of  law  aa  it  Buda  It  eatabllahed." 

A  Connecticut  corporation  had  five  directors.  At  the  time  in  question,  one 
waa  abaent  In  Montana  and  another  waa  in  SonCh  Carolina.  A  special  matting 
waa  called  for  the  purpOM  of  making  an  aaaignment  for  the  benefit  of  creditors. 
Telegrams  were  sent  to  the  absentees  at  their  places  of  restdencs  but  were  not 
received  by  them.  The  three  remaining  mem  bare  met  at  the  time  appointed 
and  made  the  BMlgmeoc  and  their  action  waa  upheld.  Ciuaa  v.  Tuttle,  5S 
Conn.  455.  The  court  Bays:  "We  do  not  think  the  assign  men  t  invalid  for 
want  ot  actual  notice  to  the  two  dlreetari  who  were  at  ihe  time  abaent  fram 
the  Btate.  Notice  was  sent  by  telegram  to  them  aa  to  the  others,  at  their  ad- 
dress in  this  state,  but  one  being  In  the  territory  of  Uontana  and  the  other 
In  Sonth  Carolina,  they  failed  to  receive  the  notices.  Under  these  drcun- 
atsocen  It  would  seem  unreasonable  to  hold  that  a  majority  of  the  whole  luisi- 
ber,  being  present,  could  not  do  ■  legal  act  binding  on  the  corpoiation.  Tba 
exigency  demanded  immediate  action  to  save  the  property  and  to  save  expense. 
It  is  esay  to  see  how  dlaastronfl  might  1m  the  couseque  ucea  wen  we  tn  adopt 
the  priaciple  oonteiided  for  by  the  defendants.  The  situation  of  the  absent 
directors  might  be  much  more  remote  and  Inaccasaible  than  in  the  present  case, 
requiring  several  months  to  reach  them  by  actual  notice.  Must  the  corporaUon 
remain  paral^Eed  all  thla  time,  without  ability  to  protect  itself  T" 

By  the  articles  of  association  of  an  English  corporation  the  nnmber  o(  dl- 
rectora  waa  to  be  not  less  than  three,  nor  mora  than  six.  In  case  of  Tacaiicies, 
the  remaining  members  could  act  aa  long  as  they  were  not  leas  than  three. 
Three  constituted  a  quorum.  At  a  time  when  there  were  four  dtreotora  a  meet- 
ing was  held  by  two,  wlthont  notice  to  the  other  two,  at  which  a  deed  waa 
made  to  secure  certain  debenture  bonds.  Of  the  two  directors  not  preaeat,  D. 
resided  In  Nova  Scotia  and  waa  elected  for  the  purpose  of  looking  after  the  ia- 
terests  of  the  company  in  that  quarter.  The  ocfaer,  a  Ur.  Eyder,  waa  travel 
f ng  In  America  and  It  was  not  known  exactly  where  he  was.  In  a  ault  involv- 
ing the  ralldltr  of  the  deed,  Sterling,  J.,  held  that  aa  D.  never  had  been  and 
was  not  expected  to  be  in  England,  it  was  unneoeeaaiy  to  notify  him.  Aa  to 
Mr.  Ryder  he  said:  "  The  other  director  is  Mr.  Ryder.  The  evidence  la  that 
he  waa  out  of  the  country  and  In  America;  that  he  was  traveling  aboa  and 
it  was  not  known  where  he  was.  It  was  almoet  tmpoealble  tu  give  hlra  notice 
of  the  meeting,  and,  therefore,  tt  seems  tome,  on  the  ground  that  the  boMniai 
ot  the  company  cannot  be  stopped  by  a  director  choosing  to  go  away  to  Awr- 
lea, or  traTeliog  abont,  that  notice  to  him  was  unneceeBarr."     It  waaaronH- 
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Ingly  Wd  that  tha  mMting  wu  Uwf  aland  thi  deed  valid.  Hallux  Bagu  Bef. 
Co.T.  Pianaklya.  8By.  AOwp.  L.  J.  81;  69L.  J.  Ch.  Ml.  The  JBd^decUnad 
to  Uf  down  thegwiaral  rale  tbat  nun  abaenca  from  the  coontrj  was  auScieat 
to  •xeaae  noUoe,  ■■  In  obm  of  a  meetlns  In  Dorer  and  (lia  atMentse  being  1a 
Calais. 

The  fact  (hat  a  director  ia  penooallr  intareated  in  (be  mat(er  to  ba  acted 
upon  doea  not  escuaa  notice  (o  lUm.  DoavnbecUer  y .  Colambia  Cltj  Lumbar 
Co.  (Oien.),  28  Pac  Bap'r,  8&&. 

6.  PrsaBrnptioDaatonaUoaandrafalarity  of  naaUag.— Whenitlsmade  to 
appear  that  a  maatiog  baa  baan  liald  at  wiiicit  a  qaorum  waa  praaant,  it  will  ba 
preanmed  that  It  waa  regalariy  called  and  notlfled  nntil  the  oaatrarf  la  ahown. 
Oraoger  t.  Original  Empire  Mill  &  Mln.  Co. ,  09  Cal.  878;  South  School  Dis- 
trict T.  Blakeale^  18  CoDn.  397;  Lane  t.  Brainard,  80  Codd.  MO;  Chaaa  r. 
TatUe.  05  Conn.  iOS;  Copp  t.  Lamb,  13  Ma.  812;  Bargent  v.  Webstar,  18  Mat. 
4B7;  Clioateaa  Idb.  Co.  t.  Holmea'  Adnr.,  68  Mo.  601;  Lesvitt  r.  Oxford  Si 
Oeaeva  a  M.  Co.,  8  Utah,  260;  UcDanlela  t.  Plover  Broolc  MfK.  Co.,  23  Vt. 
274.  Bo  where  tha  racorda  of  a  corporation  show  that  a  meeting  waa  dalj 
called  and  that  properuotlca  waa  given.  It  will  be  preanmed  titat  a  quarum 
attended  until  theooDtrarr  appaats.  Ci^aana'  Mnt.  rira  Ina.  Co.  v.  Sovthwaii, 
8  Allen,  217.  Where  the  bj-lawa  required  meetings  to  be  held  in  the  coonting 
room  and  it  appeared  that  a  meeting  waa  held  at  the  house  of  the  general 
agent,  it  waa  preanmed  In  faror  of  iha  meeting  that  the  counting-room  waa  at 
the  general  agent'a  honae.     McDaniela  v.  Flower  Broolc  Mfg.  Co..  S3  Vt.  374. 

8.  Adjoonwd  meattogs. — Where  a  meeting  hae  bean  dnlf  eonvaoed,  aittker 
io  purauaiiae  of  the  bj-lawa  or  of  proper  notice,  members  are  bound  to  lake 
noUee  of  a4}0iimmeDta,  and  no  new  notice  of  snch  aHjoamed  meetings  ia 
neoeaaary,  even  in  case  of  thoaa  who  did  not  attend  the  ortginal  meeting. 
Bmitbv.  Law,  31  N.  T.  208;  Pike  Connlf  v.  Rowland,  MPenn.  8L  388.  Sncb 
adjoammanla  sboald  l>e  to  a  apaciflad  hoar  In  order  to  keep  up  the  amtlnuKjt 
«f  the  odginal  meeting.  Wiiare  three  of  five  directors  meet  on  the  da;  of  a 
regular  meeting  and  voted  to  change  the  office  of  the  companj  and  adjourned 
to  meet  at  the  new  office  on  the  neit  daj  without  apeclfrlng  anr  hour,  aad 
the  three  met  on  the  next  daj  wlthoot  notloe  to  the  other  two,  and  levied  an 
aaaeaement.  It  waa  bald  that  their  action  waa  Invalid.  The  fallare  to  apecUj 
an  hour  made  the  aeeond  meeting.  In  eObct,  a  apadal  one,  requiring  notioa  to 
all  the  mambera.  Thompson  v.  WilUama,  7S  Cal.  108.  See,  also,  Paopla  v. 
BatdieUr,  B3  N.  T.  138. 


DOOK  TOTTBTBHIP  V.  GlTKUnfa. 

Court  ot  Um  TTolted  Btataa,  JannaiT  4.  UOtJ 
1.  HDinCIFAI.  BONDS.     IS8D1  Dlf  EXCESS  OP  CON8TITDTI0NAL  UHII.     When 

the  bonded  indebtedaesc  of  a  school  disiric:  Is  alread^ln  exoeaaof  of  thaoon- 
sUtatlonal  limit,  a  further  isaua  of  bonds  for  the  porpoae  of  "  fondlng  tha 
oatatandlng  txinded  indebledni-Bij  at  thn  dlatrict,"  which  bonds  U»  told  tar 
tliat  pnrpoae.  Is  void  though  madn  paniaant  to  Btatntorj  antluwltT'. 
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3.  ErpSCT  OF  SBCITALB.  BsciUli  In  the  banda  tiuit  the  ume  we  In 
Bceorduice  with  tliB  l&w  and  tlie  cooatitntloD,  irlll  not  mtop  tha  district  as 
•^nnt  one  who  purchaHee  the  Mme  dtrsctl;  from  the  district  to  aa  uooaDt 
in  eseeea  ot  the  conatltnttona]  limit,  u  ahowB  bj  pablio  Teoorda  of  which  be 
wu  bouad  to  take  notloe. 

8.  PxTJtEMTOPiXTBBEST.  Kativicatiok.— Thepafmeat oIlnteTeflloa tlie 
bondd  for  mveral  yean  could  not  have  the  effect  of  Talldatlog  the  boada  by 
ntlflcatlon  aluce  a  nitifleation  can  have  no  ftreatar  effect  than  a  ptstIoob  an- 
'  tbority,  and  as  neither  the  dietrlet  nor  Ita  offlcera  had  power  to  authoriie  the 
boDda.  the;  oonld  not  latif;  or  TsUdBte  them  bj  the  payment  of  intereat  or 
Otheiwlae. 

IN  error  to  the  circoit  eoart  of  the  UDited  States  for  the  nortb- 
ero  diBtrict  of  Iowa.     KeverBed. 

BTATBHBNT  BT  mt.  JTBTIOB  OBAT. 

The  originftl  action  wae  brought  by  TheroD  CammiDs,  a  citizen 
of  IlhDois,  oil  coupons  attached  to  negotiable  bonds  issued  by  the 
defendant,  a  district  township  of  Iowa,  under  the  statute  of  Iowa 
of  1880,  chapter  132,  the  material  provisions  of  which  are  copied 
ill  the  margin.* 

The  defendant  denied  the  validity  of  the  bonds,  on  the  groand 
that  the;  were  issned  in  violation  of  the  constitution  of  Iowa  of 
1857,  article  11,  section  3,  likewise  copied  iu  the  margin.f 

A  jury  was  duly  waived,  and  the  case  was  submitted  to  the  cir- 
cuit conrt,  which  found  the  following  facts : 

The  defendant  is  a  school  district  in  Lyon  county,  Iowa,  har- 

*  Srction  I.  Anj  indepeedant  school  district  or  district  townaliip  now  or 
hereafter  haring  a  bondeS  ladebtednees  onlstanding  is  hereby  authorised  to 
laane  Deniable  bonds,  U  utj  rate  of  Intaraet  not  eieeadtng  seven  per  cent  per 
'  annnm,  payable  aemi'«nai)a11y,  for  the  purpose  of  fnndiug  said  indebtedness, 
said  bonda  to  be  issued  upon  a  reaolnUon  of  the  board  of  directors  ot  said 
district;  provided  that  said  resolution  rhaU  not  be  valid  anless  adopted  by  a 
two-thirds  vote  of  aaid  directors. 

g  2.  The  treasurer  of  aach  district  is  hereby  authorized  to  sell  the  bonds  pro- 
vided for  In  tUa  act  at  not  less  than  their  par  value,  and  apply  the  proceeds 
thereof  to  the  payment  of  the  outstanding  bonded  indebtedaess  of  the  district, 
or  he  may  exchange  such  bonds  for  outstanding  bonds,  par  for  par.  bnt  the 
bonds  hereby  aathoriied  shall  be  issued  for  no  other  purpose  than  the  funding 
of  outstanding  banded  indebtedueSB.     Laws  Oen.  Asiem.  Iowa,  127. 

f  No  county,  or  other  political  or  municipal  corporation,  shall  be  allowed  ta 
become  Indebted  In  any  manner,  or  for  any  purpose,  to  an  amount  in  the  Ag. 
gregnte  exceeding  Sve  per  centum  on  the  value  of  the  taxable  properly  wltbta 
such  county  or  oorporatloo,  to  be  aecertatned  by  the  last  el*te  and  county  tax. 
Vsls  previous  to  the  incurriugofauch  indebtedness.    1  Charters  &  Conats.  Sift. 
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ing  power  to  contract  ia  its  corporate  name,  and  to  issue  n^^ti- 
able  bonds.  From  the  date  of  its  organizatioa  its  affairs  have 
been  badly  manajired,  and,  through  fraud  and  iocompeteDcj  on 
the  part  of  the  officers  of  the  district,  iodebtednesa  to  a  very  large 
extent  has  been  created  against  the  district,  part  of  which  was 
evidenced  hy  bonds  of  the  district,  part  by  judgments  against  it, . 
and  part  by  warrants  or  orders  drawn  on  its  different  funds. 

On  July  9,  1881,  the  board  of  directors  of  the  district  unani- 
mously adopted  a  resolution  to  issue, "  for  the  purpose  of  funding 
the  outstanding  bonded  indebtedness  of  the  disti-ict,"  bonds  to  au 
amount  not  exceeding  225,000,  in  accordance  with  the  statute 
aforesaid,  to  run  for  ten  years  and  payable  after  five  years,  at  the 
pleasure  of  the  district,  and  bearing  interest  at  the  annnal  rate  of 
seven  per  cent,  with  interest  coupons  attached ;  and  appointing 
one  Richards  "refunding  agent  to  negotiate  said  bonds,"  to  take 
np  the  aforesaid  indebtedness,  and  to  report  his  doings  to  the  dis- 
trict. 

In  pnrsnance  of  this  resolution  twenty-five  bonds  were  prepared 
and  signed  by  tlie  proper  officers  of  the  district,  dated  Jnly  II, 
1881,  for  the  sum  of  $1,000  each,  having  the  statute  aforesaid 
printed  upon  them,  and  containing  the  following  recital:  "This 
bond  is  executed  and  issued  by  the  board  of  directors  of  said 
school  district  in  pursuance  of  and  in  accordance  with  chapter 
133,  Laws  18th  Gen.  Assem.,  Iowa,  is  in  accordance  with  the 
laws  and  constitution  of  the  state  of  Iowa,  and  in  conformity  with 
a  resolntion  of  said  board  of  directors  passed  in  accordance  with 
said  chapter  132  at  a  meeting  thereof  held  9th  day  of  Jnly, 
18S1." 

Ten  of  these  bonds  were  sold  on  July  25,  1881,  and  ten  others 
on  Aogost  11,  1881,  for  their  par  value  in  cash,  by  Kichards  to 
the  plaintiff,  who,  at  the  time  of  his  first  purchase,  knew  that  it 
was  the  defendant's  purpose  to  issue  bonds  to  the  amount  of 
$20,000  at  least,  or  (25,000  if  necessary.  The  remaining  five 
bonds  were  sold  by  Richards  on  December  20,  1881,  to  another 
party. 

At  the  time  of  issuing  the  bonds  in  qnestion,  the  total  valnation 
of  the  taxable  property  within  the  district,  as  shown  by  the  next 
preceding  state  and  coanty  tax-lists,  was  $131,038.  The  evidence 
foiled  to  show  the  exact  amount  of  bonds  of  the  defendant  out- 
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BUnding  OQ  July  11, 1881,  but  the  aiDoant  of  mch  httnia,  witb 
interest,  exceeded  $20,000,  Large  amounts  of  warraata  bad  been 
isaaed  hy  the  district  from  time  to  time  for  various  purposes,  a 
portion,  at  least,  of  which  was  fraudulent ;  and  there  were  out- 
standing  uusatiefied  judgmeute  against  it  for  $11,700.  Hany 
franda  had  been  perpetrated  b;  the  officers  of  the  district,  and 
thereby  the  amount  of  indebtedness  evidenced  b;  its  bonds  and 
by  judgments  against  it  had  been  fraudulently  increased.  But 
the  evidence  failed  to  show  that  aoy  of  tliose  bonds  had  been  is- 
sued in  violation  of  the  above  provision  of  the  constitution  of 
Iowa,  or  that  a  snecessfnl  defense  could  have  been  interposed  by 
the  defendant  against  the  holders  of  aoy  of  them. 

Of  the  proceeds  of  the  sale  of  the  new  bonds,  the  sum  of 
$19,174  WHS  paid  out  by  Bicbards  at  various  times  from  July  80, 
1881,  to  March  4, 1883,  in  discharging  bonds,  coupons,  judgments, 
warrants  and  orders  drawn  on  the  teachers'  contiuji^nt  and  school- 
house  funds,  and  the  balance  of  $6,485.79  was  paid  to  the  defend- 
ant's treasurer.  Hie  report,  which  was  made  part  of  the  fiodings 
of  fact,  showed  that,  of  the  sum  of  $19,174,  lessthan  $6,000  was 
applied  to  the  payment  of  outstanding  bonds  and  coupons,  $875  in 
paying  iotermt  on  the  new  bonds,  and  the  rest  to  the  other  pur- 
poses above  mentioned. 

The  defendant  regularly  paid  interest  on  the  new  bonds  until 
and  including  July,  1886,  and  this  action  was  brought  on  the 
coupons  falling  due  in  1886,  1887, 1888  and  1889. 

On  these  facts  the  court  gave  judgment  for  the  plaintiff  for 
$6,463.40,  being  the  amountof  the  coupons  sned  on,  with  interest 
42  Fed.  Bep'r,  644.     The  defendant  sued  out  this  writ  of  error. 

£.  F.  Kaufman  for  plaintiff  in  error.  J.  3.  Sioan  for  de- 
fendant in  error. 

Hr.  Jostice  QsiiY,  after  stating  the  case  as  above,  delivered  the 
0|Haion  of  the  court. 

The  constitution  of  Iowa,  article  11,  section  8,  ordains  as  follows : 
"  No  county,  or  other  political  or  municipal  corporation,  shall  be 
allowed  to  become  indebted  in  any  manner,  or  for  any  purpose,  to 
an  amount  in  the  aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  within  such  county  or  corporatiaot 
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to  be  asoertuned  hj  the  last  state  and  count;  tox-lisU,  previoui  to 
the  incnrring  of  snch  indebtedness." 

Thescopeand  iDeaning  of  thie  proTision  of  the  fnndamental 
and  paramODDt  law  of  the  state  are  clear  and  imtuistakable.  No 
innnidpal  corporation  "ah&ll  be  Allowed"  to conti-a<;t  debts beyoud 
the  coDstitatioiial  limit.  When  that  limit  has  been  reached,jio 
debt  can  be  contracted  "  in  any  manner  or  tor  an;  purpose."  The 
limit  of  the  a{^;regste  debt  of  the  mnnicipalit;  is  fixed  at  fire  per 
cent  of  the  value  of  the  taxable  property  within  it ;  and  that  valne 
is  to  be  ascertained  "  by  the  last  state  and  coaoty  tax-lists,"  which 
are  pnblio  records,  open  to  all,  and  of  the  contents  of  which  all  are 
bound  to  take  notice.  The  prohibition  is  addressed  to  the  legisla- 
tnre  as  well  as  to  all  municipal  boards  and  o£Bcers,  and  to  the 
people,  and  forbids  any  and  all  of  them  to  create,  or  to  give  bind- 
ing force  to,  any  debts  of  the  corporation  in  excess  of  the  limit 
prescribed.  The  prohibition  extending  to  debts  contracted  "  in 
any  manner,  or  for  any  purpose,"  it  matters  not  whether  they  are 
in  every  sense  new  debts,  or  are  debts  contracted  for  the  purpose 
of  paying  old  ones,  so  long  as  the  aggr^ate  of  all  debts,  old  and 
new,  ontstanding  at  one  time,  and  on  which  the  corporation  is 
liable  to  be  sued,  exceeds  the  constitutional  limit.  The  power  of 
the  legislature  in  this  respect  being  restricted  and  controlled  by 
the  constitntjon,  any  statute  which  purports  to  authorize  a  mu- 
nicipal corporation  to  contract  debts  in  any  manner  or  for  any 
purpose  whatever  in  excess  of  that  limit  is  to  that  extent  uncon- 
stitutional and  void. 

By  the  terms  of  the  statoteof  Iowa  of  1880,  chapter  132,  under 
which  the  bonds  in  question  were  issued,  any  independent  school- 
district  or  district  township,  having  a  bonded  indebtedness  out- 
standing, is  authorized  to  issue  negotiable  bonds  for  the  purpose 
of  funding  that  indebtedness;  and  "  the  treasurer  of  sueh  district 
is  hereby  authorized  to  sell  the  bonds  provided  for  in  this  act  at 
not  less  than  their  par  value,  and  apply  the  proceeds  thereof  to 
the  payment  of  the  ontstanding  bonded  indebtedness  of  the  dis- 
trict, or  he  may  exchange  such  bonds  for  outstanding  bonds,  par 
for  par." 

Thereisawide  difference  in  the  two  alternatives  which  this 
statate  undertakes  to  authorize.  The  second  alternative,  of  ex- 
^anging  bonds  issued  under  the  statute  for  outstanding  bonds,  by 
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whieti  the  new  bonds,  as  soon  as  issued  to  the  holders  of  the  old  ones, 
woqM  be  a  substitDte  for  and  an  extinguishment  of  them,  so  that 
the  a^regate  outstanding  indebtedness  of  the  corporation  would 
not  be  increased,  might  be  ooneistont  with  the  constitation.  Ent 
under  the  first  alteruative,  by  which  the  treasurer  is  authorized  to 
sell  the  new  bonds,  and  to  applj  the  proceeds  of  the  sale  to  the 
payment  of  the  outstanding  ones,  it  is  evident  that,  if  (as  in  the 
case  at  bar)  new  bonds  are  issued  without  a  cancellation  or  surren- 
der of  the  old  ones;  the  aggregatedebt  outstanding,  and  on  which 
the  corporation  is  liable  to  be  sued,  is  at  once  and  necessarily  in- 
creased, and,  if  new  bonds  equal  in  amount  to  the  old  ones  are  eo 
issued  at  one  time,  is  donbted  ;  and  that  it  will  remun  at  the 
increased  amount  until  the  proceeds  of  the  new  bonds  are  applied 
to  the  payment  of  the  old  ones,  or  until  some  of  the  obligatioas 
are  otherwise  discharged. 

It  is  trne  that  if  the  proceeds  of  the  sale  are  used  by  the  munio- 
tpal  officers,  as  directed  by  the  statate,  in  pnying  off  the  old  debt, 
the  aggre^te  indebtedness  will  ultimately  be  rednced  to  the 
former  limit.  Butitisnone  thelesstmethat  it  haabeeniDcressed 
in  the  interval ;  and  that,  unless  those  officers  do  their  dnty,  the 
increase  will  be  permanent  It  would  be  inconsistent  alike  with 
the  words,  and  with  the  object,  of  the  constitutional  provision, 
framed  to  protect  municipal  corporations  from  being  loaded  with 
debt  beyond  a  certain  limit,  to  make  their  liability  to  be  cbai^ 
with  debts  contracted  beyond  that  limit  depend  solely  npon  the 
discretion  or  the  honesty  of  their  officers. 

There  conid  be  no  better  illuBtration  of  the  reasonableness,  if 
not  the  necessity,  of  this  construction,  in  order  to  secure  to  munic- 
ipal corporation!  the  protection  intended  and  declared  by  the 
constitntioo  of  the  state,  than  is  afforded  by  the  facts  of  the  pres- 
ent case.  The  total  valuation  of  the  property  of  the  district,  aa 
shown  by  the  last  state  and  county  tax-list  before  it  issued  the 
bonds  in  question,  was  $131,038,  five  per  cent  of  which,  <ff 
{6,551.90,  was  the  limit  beyond  which  it  was  prohibited  by  the 
constitution  to  contract  debts.  Its  outstanding  bonded  debt  wit 
already  not  less  than  $20,000,  which  npon  the  facts  found  mart 
be  assumed  to  be  vaUd.  For  the  purpose  of  funding  that  debt 
it  executed  and  sold  bonds  to  the  amount  of  $35,000,  and  it 
ictually  appUed  leas  than  $6,000  of  the  proceeds  of  the  eale  to 
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the  paTment  of  oatstandinji;  bonds.  The  resalt  of  holding  the 
new  beads  good  would  be  to  doable  the  whole  bonded  debt  of 
the  district,  aad  to  bring  it  Dp  to  about  thirty  per  cent  of  the 
valaatioD. 

ThiB  conetractioQ  of  the  constitation  of  Iowa  appears  to  os  to 
be  warranted,  &ad  indeed  required,  by  previoas  deoiaionB  of  this 
court. 

InconetraiogapTOhibitionof  theconatitntion  of  Illinoiaof  1870, 
article 9,  aectioa  12,  expressed  in  siibetaatially  the  same  words,  this 
court,  speaking  by  Mr.  Justice  Harlan,  said :  "  The  words  em- 
ployed are  too  explicit  to  leave  aay  doabt  as  to  the  object  of  the 
constitutional  restriction  upon  mnuicipal  indebtedness.  The  pur- 
pose of  its  framers,  beyoad  all  queedoa,  was  to  withhold  from 
tlie  legislative  department  the  power  to  eoafer  upon  manicipal 
corporations  anthority  to  incur  indebtedness  in .  excess  of  a  pre- 
cribed  amoaat."  "No  l^islatioa  coald  confer  upon  a  mnnicipid 
corporatioo  anthority  to  contract  iudebtedness  wliich  the  con- 
stitution expressly  declared  it  shoald  not  bo  allowed  to  incur." 
Buchauau  v.  Litchfield,  102  IT.  S.  278,  287,  288.  It  is  proper  to 
add  that  the  bonds  there  held  invalid  recited  that  they  had  been 
issued  iu  accordance  with  a  certain  legislative  act  and  mooicipal 
ordinance,  but  neither  the  bonds,  the  statute  nor  the  ordinance 
mentioned  the  const!  tational  restriction;  and  that  it  was  intimated 
in  the  opinion  that  if  the  bonds  bad  contained  further  recitals 
which,  fairly  constrned,  amounted  to  a  represeatation  that  the 
proposed  indebtedaeas  was  within  the  constitutional  limit,  the  city 
might  have  been  estopped  to  dispute  the  truth  of  the  representa- 
tion as  against  a  hoTUt  fide  bolder  of  the  bonds.  102  U.  8.  290, 
293.  This  court  afterward  held  that  the  ori^^al  purchaser  of 
the  bonds  thns  held  invalid  coald  not  maintain  a  suit  in  equity 
aguost  the  laty  to  recover  back  the  money  paid  for  tliem ;  and, 
speaking  by  Mr.  Justice  Miller,  after  quoting  the  constitotional 
provision,  and  emphasizing  the  words,  *'  indebted  in  any  manner 
or  for  any  purpose,"  said :  "  It  shall  not  become  indebted.  Shall 
not  incur  any  pecuniary  liability.  It  shall  not  do  this  in  any 
manner.  Neither  by  bonds,  nor  notes  nor  bv  expres*  or  implied 
promises.  Nor  shall  it  be  done  for  any  purpose.  No  matter 
how  nrgentfhow  useful,  how  unanimous  tlie  wiaii.  Thei-e  stands  * 
the  existing  indebtedness  to  a  given  amount  in  relation  to  the 
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aoiircas  of  payment  at  an  impaesahle  obstMle  to  the  creation  of 
any  fartber  debt,  in  aay  mannor,  or  for  any  pnrpose  winterer. 
If  this  probibitioD  ia  worth  any  thing,  it  la  as  etfectnal  against 
the  implied  as  the  express  promise,  and  is  as  binding  in  a  conrt  of 
ehaocery  as  a  uourt  of  law."  Litchfield  v.  Ballou,  1 H  U.  S.  IdO, 
193,  193;  5  Snp.  Ct.  Eep'r,  820. 

Id  Dixon  Co.  V.  Field,  lUU.S.  83;  4Sup.CLBep'r,815,there 
was  brought  in  qneation  the  effect  of  the  constitntion  of  Nebraska 
of  1875,  article  12,  section  2,  prohibiting  any  ooanty  or  other 
sabdivision  of  the  state  from  over  making  donations  to  any  rul- 
road,  wichont  a  rote  of  tlie  qiialifiod  electors  thereof  at  an  elec- 
tion held  by  anthority  of  law,  and  providing  that  its  donations 
"  in  tlia  a^^regate  shall  not  exceed  ten  per  cent  of  the  assessed 
valaation  of  the  county"  (with  a  proviso  immaterial  to  that  case), 
and  that  "  no  bonds  or  other  evidences  of  indebtedness  so  issued 
shall  be  Talid  nnless  the  same  shall  have  indorsed  thereon  a  certiti- 
cate  signed  by  the  secretary  and  auditor  of  the  state  showing 
that  the  same  is  issned  pursuant  to  law."  Bonds  issued  by  a 
county  beyond  tea  per  cent  of  its  assessed  valaatioa  were  held 
to  be  void,  even  in  the  hands  of  a  bona  fide  holder,  although 
each  bond,  after  stating  the  whole  amonnt  issned,  stated  tliat  they 
were  issued  pursuant  to  an  order  of  the  (H>unty  commisBionen, 
and  anthorized  by  an  election  held  on  a  certain  day,  and  nnder 
and  by  virtue  of  certain  statutes  and  tlie  constitntioa  of  the  state, 
and  bore  ft  certificate  of  the  secretary  and  auditor  that  "  it  was 
ieeaed  pursuant  to  law."  In  delivering  the  opinion  of  the  court, 
Mr.  Jnstice  Matthews  said :  "  We  regard  the  entire  section  as  a 
prohibition  upon  the  maaicipal  bodies  enamerated,  in  the  matter 
of  creating  and  increasing  the  public  debts,  by  express  and  posi- 
tive limitations  npon  the  legislative  power  itsdf."  Ill  U.  S.  89 ; 
4  Sup.  Ot.  Rep'r,  317.  "  No  recital  iavolving  the  amount  of  the 
assessed  taxable  valnation  of  the  property  to  1)e  taxed  for  the 
payment  of  the  bonds  cun  take  the  place  of  the  aaaeaement  itself, 
for  it  is  the  amount  as  fixed  by  reference  to  that  record  that  is 
made  by  the  constitntion  the  standard  for  measuring  the  limit  of 
the  mnnicipal  power."     Ill  U.  S.  85  ;  4  Sop.  Ot.  Rep'r,  33l>. 

The  constitution  of  Colorado  of  1876,  article  11,  section  8,  pro- 
vides that  the  indebtedness  contracted  in  any  one  year,  by  any 
Eounty  having  a  valuation  &[  not  less  than  91tOOO>^^i  ^ball  not 
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exceed  a  certain  per  cent  on  its  assessed  raliiation,  and  that  **  tlie 
aggregate  amount  of  indebtedness  of  any  coanty,  for  all  porposes, 
excluHive  of  debts  contracted  before  the  adoption  of  this  con- 
stitution, shall  not  at  an;  time  exceed  twice  the  amount  above 
herein  limited."  This  court  held  in  Lake  Co.  v.  Rollins,  130 
U.  S.  362;  9  Sop.  Ct.  Rep'r,  651,  that  this  provision  limited  the 
power  of  the  county  to  contract  dehte  for  any  purpose  whatever; 
and  in  I^ke  Co.  v.  Graham,  130  U.  S.  674 ;  9  Sup.  Ot.  Rep'r,  654, 
tliat  the  county  was  not  tstopped,  as  against  a  bona  fdn  holder 
for  valnc,  to  sliow  that  tlie  conetitntiun  had  been  nolated  by 
iasning  bonds  which  recited  the  whole  amount  Issued,  and  that, 
they  were  issuod  "  under  and  by  virtne  of  and  in  full  compliance 
with  "  a  certain  statute,  and  that  "  all  the  provisions  and  require* 
ments  of  aaid  act  have  been  fully  complied  with  by  the  proper 
officers  in  the  issuing  of  this  bond."  In  the  latter  case  Mr. 
Justice  Lamar,  delivering  judgment,  aaid :  *'  In  this  case  the  cou- 
etitntion  chaises  each  purchaser  with  knowledge  of  the  fact  that, 
as  to  all  connties  whose  assessed  valaation  equals-  $1,000,000, 
there  is  a  maximnm  limit  beyond  which  those  connties  can  incur 
no  further  indebtedness  under  any  possible  conditions,  provided 
that,  in  calculating  that  limit,  debts  contracted  before  the  adoption 
of  the  constitution  are  not  to  be  counted."  130  tJ.  S.  680;  9 
Sup.  Ct.  Rep'r,  655.  And  again:  "  In  this  case  the  standard  of 
validity  is  created  by  the  constitution.  In  that  standard  two 
factors  are  to  bo  considered :  one  the  amount  of  assessed  value, 
and  the  other  the  ratio  betweeu  that  assessed  value  and  the  debt 
proposed.  These  being  exactions  of  the  constitution  itself,  it  is 
not  within  the  power  of  a  legislature  to  dispense  with  them,  either 
directly  or  indirectly,  by  the  creation  of  a  ministerial  commission 
whoso  finding  shall  be  taken  in  lieu  of  the  facts.  In  the  caae 
of  Sherman  Co.  v.  Simons,  109  U.  S.  735 ;  3  Sup.  Ct.  Rep'r, 
502,  and  others  like  it,  the  question  was  one  of  estoppel  as  against 
an  exaction  imposed  by  the  legislature  ;  and  the  holding  was  that 
the  legislature,  being  the  source  of  exaction,  had  created  a  board 
authorized  to  determine  whether  its  exaction  had  been  complied 
with,  and  that  its  finding  was  conclasi  ve  to  a  hovMfde  purchaser." 
130  U.  S.  683,  684  ;  9  Sup.  Ct.  Rep'r,  654. 

It  is  hardly  necessary  to  add  that  the  payment  of  some  install- 
ments  of  interest  cannot  have  the  effect  of  ratifying  bonds  issued 
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beyond  the  conatitatioiial  limit ;  for  a  ratification  can  have  no 
greater  effect  than  a  previons  anthorit;  ;  and  debts  which  neither 
the  dietriot  nor  its  officers  tiad  anj  power  to  authorize  or  create 
cannot  be  ratified  or  validated  hj  either  of  them  by  tlie 
payment  of  interest  or  otherwise.  Marsh  v.  Falton  Co.,  10  Wall. 
676 ;  Asaoeiation  v.  Topeka,  20  Wall.  655  ;  Daviess  Co.  v.  Dickin- 
son, 117  V.  S.  657 ;  6  Sup.  Ct.  Eep'r,  897  ;  Norton  v.  Shelby  Co., 
118  U.  S.  425,  451 ;  6  Snp.  Ct.  Rep'r,  1121. 

In  the  supreme  court  of  Iowa  it  is  settled  law  that  the  oonBtitn- 
tional  restriction  includes  not  only  municipal  bonds,  but  all  forms 
of  indebtedness,  except  warrants  for  money  actually  in  the  treas- 
ury, and,  perhaps,  contracts  for  ordinary  expenses  within  the  limits 
of  the  current  revenues,  Scott  v.  Davenport,  34  Iowa,  208  ;  Mc- 
Pberson  v.  Foster,  43  Iowa,  48 ;  Mosher  v.  Scbool  Dist.,  44 
Iowa,  132 ;  OouncU  Bluffs  v,  Stewart,  51  Iowa,  385 ;  1 N.  W.  Rep'r, 
628  ;  Kane  v.  School  District  (Iowa),  47  N.W.  Rep'r,  1076.  And  a 
school  district  has  been  adjudged  to  be  a  political  or  municipal  cor- 
poration, within  the  meaning  of  the  constitation.  Winspear  v.  Hol- 
man  Tp.,  37  Iowa,  512 ;  Mosher  v.  School  Dist.,  and  Kane  v. 
School  Dist, ,  above  cited. 

In  Scott  V.  Davenport  it  was  held  that  after  the  constitu- 
tional  limit  had  been  reached,  by  debts  contracted  either  before 
or  after  the  constitution  took  effect,  no  new  debts  could  be  con- 
tracted, even  for  the  purpose  of  erecting  public  works  from 
which  it  was  expected  that  the  city  would  derive  a  revenue.  In 
McPheraon  v.  Foster  it  was  held  that  bonds  isaoed  in  excess  of 
the  constitutional  limit  were  void  even  in  the  hands  of  a  bona 
fide  purchaser  fur  value,  and  could  not  be  ratified  by  the  munici- 
pality by  payment  of  interest  or  otherwise.  In  Mosher  v.  School 
District  it  was  again  held  that  snch  bonds  were  void  against  a 
bona  fide  holder,  and  that  a  statute  giving  a  lien  on  a  school- 
honse  for  materials  for  which  such  bonds  had  been  given  was 
unconstitutional.  lo  Council  Bluffs  v.  Stewart  it  was  beld  tbat 
uncollected  taxes  and  the  levy  for  the  current  year  could  not 
be  dedncted  from  the  ontstanding  debt  for  the  purpose  of  ascer- 
taining the  real  indebtedness,  and  that  the  contrary  view  ''con- 
founds  the  distinction  between  an  indebtedness  and  insolvency." 
61  Iowa,  896;  1  N.  W.  Rep'r,  638. 

The  Iowa  cases  cited  by  the  defendant  in  error  fail  to  eap> 
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port  his  positioQ.  In  Aiutiit  v.  Colony  Tp.,  51  Iowk,  X02,  the 
limit  in  qiMetion  ths  not  fixed  by  the  ooDstitotioB,  bat  hj  a  vote 
of  the  diBtrict.  In  Sioox  (Xij  v.  Wesre,  59  Iowa,  95  ;  12  N.  W. 
Rep'r,  786,  the  bond  held  valid  was  issued  aod  reoeired  in  pay- 
ment and  satisfaction  of  a  jadgment  for  a  tort,  and  that  judg- 
ment was  not  ahowD  to  hare  been  in  exoesa  of  tue  eonstitutlonal 
reetriction.  There  the  bond  took  the  place  of  the  judgment, 
and,  therefore,  as  obeorred  by  the  ooort,  did  notincreaee  the  city's 
indebtedness. 

The  case  of  Bailvay  Co.  v.  Osceola  Co.,  45  Iowa,  168,  arotta 
nnder  the  statute  of  Iowa  of  1872,  chapter  171,  which  provided 
that  a  judgment  creditor  of  a  mouicipal  corporation  in  lieu  of 
an  execution  a^inst  its  property  might  demand  and  receive  the 
amount  of  his  judgment  aad  ooats  in  bouds  of  the  corpora- 
tioD  ;  and  the  decuion  was  that  a  bond  given  by  a  oonnty  under 
that  (tatnte  in  payment  of  a  jadgmeot  recovM^  upon  a  war- 
nuit  of  the  corporation  oould  not  be  defeated  in  the  bands  of  a 
bona  fide  bolder  by  evidoice  that  the  warrant  was  iesued  in  excess 
of  the  oMistitotional  restriction,  and  that  t^e  superviBora  of  tba 
county  fraudulently  omitted  to  interpose  the  defense  in  the  actaoa 
apoQ  the  warraot  That  decision  went  upon  the  pt>und  that 
there  having  been  no  defense  by  the  eopervisors  Dor  interposition 
by  the  tax-payers  in  the  action  on  the  warrant,  the  purdbaser  of 
the  bond  had  the  ri^t  to  presnow  that  there  was  no  defect  in  the 
judgment.  45  Iowa,  175,  176.  In  a  subsequent  case  between 
the  same  parties,  the  connty  having  given  bonds  partly  in  ex- 
change for  county  warrants  and  partly  in  exchange  for  judgments 
upon  such  warrants,  all  the  warrants  having  been  issued  in  excess 
of  the  constitutional  limit,  and  all  the  bonds  having  passed  out 
of  the  hands  of  their  original  holders,  was  restrained  by  injunc- 
tion from  paying  the  bonds  exchanged  for  warrants  on  which  no 
judgment  had  been  recovered,  and  was  permitted  to  pay  those 
bonds  only  given  in  exchange  for  judgments.  Appeal  was  taken 
from  the  latter  part  of  the  decree  only,  and  the  judgment  of  the 
supreme  court  of  the  state,  following  its  former  decision  between 
the  parties,  was  confined,  in  express  terms,  as  well  as  in  legal 
effect,  to  "  the  validity  of  negotiable  bonds  of  a  county,  issued  in 
satisfaction  of  a  judgment,  in  the  hands  of  innocent  holders  for 
Talne."    52  Iowa,  36,  28 ;  2  N.  W.  Bep'r,  593.    The  rule  there 
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acted  on  is  restricted  to  euch  a  case  io  the  opinion  in  Uiller  t. 
:NelBoo,  64  Iowa,  458,  461  ;  20  N.  VI.  Kep'r,  759,  and  b;  thead- 
judic&tioD  of  the  same  court  in  a  very  recent  case  not  yet  pnb> 
lisbed  in  the  official  reports.  Kane  v.  School  Diet.  (Iowa),  47  N. 
W.  Rep'r,  1076. 

In  the  case  at  bar,  the  new  debts  did  not  arise  on  warrants  for 
money  actually  in  the  b^asnry  of  the  district,  or  on  contract  for 
ordinary  expenses  payable  ont  of  its  canent  revenaes;  aiid  none 
of  the  bonds  in  qoestioa  were  given  in  payment  and  satisfaction 
of  jndgments.  Nor  did  the  plaintiff  bny  the  bonds  for  valae,  in 
good  faith,  and  without  notice  of  any  defect,  from  one  to  whom 
they  had  been  iesned  by  the  district.  He  was  himself  the  person 
to  whom  they  were  originally  issned  by  the  district,  and  knew, 
when  he  took  the  first  ten  bonds,  that  the  district,  in  iBsning  them> 
exceeded  the  ooostitutional  limit,  as  appearing  by  public  records 
of  which  he  was  bonnd  to  take  notice,  and  that  it  intended  still 
further  to  exceed  that  limit.  Under  snch  circninstancee  he  bad 
no  right  to  rely  on  the  recitals  in  the  bonds,  even  if  those  could 
otherwise  have  any  effect  as  against  the  plain  provision  of  the 
constitution  of  the  state.  By  the  uniform  couraeof  the  decisions 
of  the  supreme  court  of  Iowa,  therefore,  as  well  aa  of  this  court, 
ho  cannot  maintain  this  action. 

Judgment  reversed,  and  case  remanded  to  the  drcnit  ooort, 
with  directions  to  enter  judgment  for  the  defendant.* 

Mr.  Justice  Bbowm  (with  whom  were  Mr.  Justice  Harlan  and 
Mr.  Jnstice  Brewer),  dissenting : 

These  bonds  were  issued  under  an  act  of  the  legislature  author, 
iziug  district  townships  having  a  bonded  indebtedness  outstanding 
to  issne  negotiable  bonds  for  the  pnrposeof  funding  snch  indebt- 
edness, and  subject  to  a  couBtitutional  provision  that  no  municipal 
corporation  shall  become  indebted  in  any  manner  or  for  any  pniv 
pose  to  an  amount  in  the  aggr^ate  exceeding  five  per  cent  on 
the  value  of  the  taxable  property  within  snch  corporation.  The 
bonds  were  certilied  by  the  proper  officers  of  the  district  to  have 
be'n  executed  and  issued  in  pursuance  of  and  in  accordance  with 
the  statute  authorizing  snch  bonds  (a  copy  of  which  was  printed 
npon  the  bor4s),  and  in  accordaaoe  with  the  laws  and  constitution 
of  the  state  of  Iowa,  and  in  conformity  with  the  resolution  of  tbe 
•  BeportM In  11  Bup.  a.  Bsp't, »;  IWU.  a  M. 
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board  of  directors,  etc.  PlaintifF  purchased  these  boods  for  their 
par  value,  in  cash,  of  one  Richftrds,  who  had  been  appointed  "  re- 
foDdiug  agent  to  n^otiate  the  bonds."  Under  the  provision  of 
the  constitution,  the  township  had  no  power  to  create  an  indebt- 
edness in  excess  of  $6,551.90,  that  being  five  per  cent  of  the  taxable 
property  of  the  township,  as  shown  by  the  last  tax-list  previous 
to  t!ie  issuance  of  said  bonds. 

But,  granting  that  the  indebtadneaa  already  existing  exceeded 
the  constitutional  limit,  these  bonds  were  issued,  not  for  the  pur- 
pose of  increasing  this  indebtedness,  bnt  merely  to  change  its 
form  and  rednce  its  rate  of  interest.  The  object  of  the  c^mstitQ- 
tional  provision  was  to  prevent  the  incarrence  of  a  new  debt  or 
the  increase  of  an  existing  debt  beyond  a  limited  amount.  The 
object  of  the  statute  was  to  enable  district  townships  to  f  nnd  their 
indebtedness  by  issning  and  selling  bonds  at  not  less  than  their 
par  value,  and  applying  the  proceeds  to  the  payment  of  such  ont- 
standing  indebtedness,  or  by  exchanging  snch  bonds  for  outstand- 
ing bonds.  If  the  constmction  placed  upon  this  statute  by  the 
court  be  correct,  it  ia  difficult  to  see  how  any  township  can  avail 
itself  of  it,  if  snch  township  has  an  existing  indebtedness  up  to 
the  amount  of  the  constitutional  limitation,  since  the  new  bonds, 
whether  issued  to  be  sold  for  cash  or  to  be  exchanged  for  other 
bonds,  must,  while  the  process  of  sale  or  exchange  is  going  on, 
nominally  increase  the  indebtedness  of  the  corporation.  I  regard 
this  as  too  technical  an  interpretation  of  the  constitutional 
provision. 

In  giving  a  eonstmction  to  this  clause,  the  supreme  court  of 
Iowa  held  in  Railway  Co.  v.  Osceola  Co.,  i5  Iowa,  163,  that  the 
validity  of  n^;otiable  bonds  of  a  county,  iasned  in  satisfaction  of 
ft  judgment,  in  the  hands  of  innocent  holders  for  value,  without 
notice  of  any  claim  that  they  are  illegal  for  any  cause,  could  not 
be  questioned,  by  showing  that  the  judgments  were  rendered  npon 
warrants  issued  in  excess  of  the  constitutional  limitation  of  five  per 
cent,  and  that  the  board  of  supervisors  fraudulently  omitted  to 
interpose  the  defense  when  the  warrants  were  sued  npon.  "  When 
a  bond,"  Bays  the  court,  "  issued  in  discharge  of  a  judgment,  is 
placed  upon  the  market,  a  purchaser,  who  has  !m>  intimation  of 
any  thing  affecting  its  validity,  has  a  right  to  presume  that  the 
board  of  sapervisors  have  been  mindful  of  their  interest  and  their 
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duty,  sod  that  all  available  defenses  have  been  presented  and 
paeaed  upon."  This  case  was  recognized  and  cited  with  approval 
in  Miller  v.  Nelson,  64  Iowa,  458;  20  N.  W.  Rep'r,  759,  and 
Railway  Ck).  v.  Osceola  Co.,  52  Towa,  26 ;  2  N.  W.  Rep'r,  593. 
Bee,  also,  Commissioners  v.  Potter,  13  Sup.  Ct.  Rep'r,  216,  and 
cases  there  cited ;  Powell  v.  City  of  Madison,  107  Ind.  106 ;  8 
N.  E.  Rep'r,  31. 

Had  the  proceeds  of  these  bonds  been  properly  applied,  do 
question  conld  have  arisen  as  to  the  indebteduess  of  the  township 
having  been  increased  by  their  issue.  If  the  district  township 
had  the  right  to  issue  the  bonds,  which  it  certainly  had,  if  the 
statate  under  which  they  were  issued  be  constitutional,  the  por- 
chiiser  of  snch  bonds  was underno obligation  tosee  that  the  money 
he  paid  for  them  was  applied  to  extinguishing  the  existing  in- 
debtedness. He  was  entitled  to  act  apon  the  presnmptiou  that 
the  officers  charged  with  the  execution  of  the  law  would  not  be- 
tray their  trust,  and  would  deal  fairly  with  the  people  who  had 
put  them  forward  to  represent  them.  In  my  view,  this  is  simply 
an  attempt  to  saddle  the  holders  of  these  bonds  with  the  derelic- 
tions of  the  officials  chosen  by  the  electors  of  this  township  to  act 
for  them  in  this  transaction,  and  who  were  alone  entitled  to  re- 
ceive the  money. 

Oonatltcitloiud  limitation  of  nuuilolpkt  IndebtadnaH. —  Coaanlt  Crowder 
T.  TowD  of  SuUiraD,  4  Am.  R.  R.  &  Corp.  Bap.  iSaS,  aod  note ;  note  to  Merrill 
T.  Town  o(  MoDtieello,  4  Am.  R.  R.  &  Corp.  Ksp.  801,  890;  Ijpllmut  t.  City  of 
Pukeraborg,  mnte,  p.  870;  Ch&fibe  Ooontr  v.  Potter,  ante,  p.  888.   . 


JmnnsoB  vr  al.  t.  Q-bakd  Tbdnk  Rt.  Co.  op  Canada. 

(Conrt  at  Appeal!  of  New  York,  Second  DiiUloD,  Oct.  S.  mu 

1.  CoKMon'  CABRiana.  Facts  bhowihs  cohtbaot  for  tbbodos  bhip- 
XENT.  In  panoBDca  of  ui  lnqair2r  iTom  a  shipper,  a  ndlroad  oompan;  io- 
formed  hlmof  the  throagh  rat«B  of  trans portation  for  certain  goods  to  a  point 
bejond  it»  own  line.  The  goods  were  eabMqueutly  dellTcred  to  the  company, 
and  reoelvwl  bj  it  addreiied  to  snch  point,  which  the  iy>inr>'iriy  coald  reach  bj 
maana  of  oonoecUng  rallroadi.  Held.  In  an  action  for  tlie  non-dellTerr  of 
some  of  the  goods  and  delaj  in  delivering  others,  that  theas  faets  were  auffl- 
dent  to  JosUfy  a  finding  that  the  company  had  agreed  to  tranaport  the  goods 
bejond  Its  own  line  to  the  place  to  which  thsj  were  conalgned. 
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2.  AirraoRirr  or  Aoairr  or  bbipfrb.  Effbct  of  AocBFTina  bili.  of  ujt- 
INO.  Th«  carrier,  which  bad  entered  Into  >  contract  wich  the  ahipper  t<a  the 
tnnapoitatloD  of  the  gooda  to  tho  place  of  deatlnatioD,  liad  no  riglit  to  mako 
inoonaiatent  Btlpalatione  irith  tho  perBoaa  who  deUrared  the  goods  for  the 
•hipper;  and  proTldoiu  ai>d  conditiooa  in  the  ehlppiug  bUU,  signed  bj  wuh 
persoiu  without  the  knowledge  of  the  aUpper,  limiting  the  liability  of  the 
carrier  to  points  on  ila  own  road,  canaol  be  comldcred  m  appU^Ue  to  the 
■hipment  In  qaeitlon. 

8.  Non-PHODUCTioM  OF  BiLM  OF  L&DiNd.  PBBBUifFTioiT.  Where  the  btlla 
of  lading  or  receipts  given  to  the  shipper  when  he  daUrered  the  gooda  to  the 
earner  for  tiaasportation  were  anrrendeied  by  him  on  rMelviog  tlie  gooda  at 
their  deatlnation,  the  fact  tbat  be  did  not  prodacs  the  bllla  or  proT«'  their  eoa- 
tanta  at  the  trial  does  not  give  rise  to  a  pTssnniptlon  prejadlelal  to  bim  aa  to 
the  terma  of  the  contract  of  shipoient  oootainsd  therein. 

4.  Liu iTiNo  uABciiiTT.  Lohb  bt  moLiOEKCB.  A  proriaioa  in  ablppinc 
billa  tbat  the  carrier  should  uui  bti  reapoasiblo  for  delay  in  the  transit  of  the 
property  does  not  relieve  it  from  liability  for  delay  oecaalooed  by  Ita  owo  neg- 
ligence. 

0.  SfTrevLATiov  BsttDiiuNa  itonosoF  claih  afpltcabi-b  to  bhipmeitts 
BSroNO  UNE.  A.  provision  in  shipping  bills  exempting  the  carrier  from  lia- 
bility for  damages,  onleas  a  written  notice  of  the  particolan  of  tbe  oliUm  is 
given  to  the  freight  agent  at  or  nearest  the  place  of  delivery,  within  thirty -sis 
hours  after  the  goods  havd  been  delivered,  la  applicable  to  abipmenta  beyond 
tbe  carrier's  line,  as  well  as  to  sbipmenta  to  polnta  on  Ita  line. 

6.  Whbn  thb  tikb  luitbd  wux  be  uksmbid  ckbeasohablo.  Sacb  pr»> 
rision,  which  limits  to  thirty-six  bonrs  from  the  delivery  of  ths  goods  Uie 
time  within  which  notice  of  the  particnlars  of  the  claim  can  be  given,  is  vcdd, 
in  BO  far  as  It  applies  to  a  shipment  of  a  caT'Ioad  of  potatoes,  since  the  time 
allowed  tor  making  tbe  examinadon  and  preferring  the  claim  la  nnreasooably 

APPEAL  by  defendant  from  jadgment  entered  npon  order  of 
the  general  term  of  the  supreme  oonrt  in  the  fifth  jadicial 
department  affirming  judgment  entered  on  report  of  referee  in 
favor  of  the  plaintiffs.    Affirmed. 

For  ehipmont  and  traniportation  to  East  St  Loaia,  III.,  J.  H. 
Shanley  &  Co.  eansed  to  be  delivered  to  the  defeadant,  and  the 
latter  received,  potatoes  at  the  times,  places,  and  in  the  quantities 
following :  April  iS,  1881,  at  Prescott,  Canada,  foar  hnndred  and 
one  bushels;  April  18,  1881,  at  fidvardsbnrgh,  Canada,  eight 
bnndred  and  twelve  bushels;  April  18,  1831,  at  Brockville, 
Canada,  four  hundred  busbela;  Apnl  20,  18H1,  at  Brockville, 
Canada,  fonr  hundred  busliels ;  April  26,  1881 ,  at  Kingston,  Can- 
ada, fonr  hundred  and  two  bushels.  The  potatoes  belonged  to  J. 
H.  Sbanle;  &  Co.,  who  were  named  as  consignees  of  all  the  pota- 
toes except  those  delivered  to  the  defendant  at  Prescott.    They 
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were  consigned  to  the  order  of  the  Merchants'  Bank  of  Canada, 
with  directions  to  advise  Shanlej  &  Co.,  and  all  the  potatoes 
reached  the  place  of  destination  except  those  shipped  at  Frescott. 
They  did  not  arrive  there.  The  purpose  of  this  action  was  to  re- 
cover damages  alleged  to  hare  been  sustained  by  the  of^ligence 
of  the  defendant  in  its  failure  to  transport  those  last  mentioned  to 
the  place  of  destination,  and  for  their  loss  in  consequence,  and  in 
delaying  the  deliver;  at  East  St.  Louis  of  those  which  did  reach 
there,  by  reason  whereof  the  potatoes  were  injured,  and  the 
market  price  had  fallen  when  they  did  arrive  at  that  place.  The 
claim  of  Shanley  &  Co.  against  t)ie  defendant  was  ssalgned  to  the 
plaintiffs.  The  referee  found  the  facta  in  support  of  it,  and  di- 
rected judgment  against  the  defendant.  The  defendant's  railway 
is  witliiti  the  Dominion  of  Canada,  of  which  it  is  a  corporation. 
Its  most  westerly  station  is  Point  Edward,  bnt  its  practical  western 
terminus  is  at  Fort  Gratiot,  in  the  state  of  Michigan,  where  con- 
nection is  made  with  other  railroads  extending  west.  The  plaio- 
tifira  gave  evidence  to  the  effect,  and  the  referee  found,  that  on 
February  8, 1881,  Shanley  &  Co.  wrote  a  letter  to  the  defendant's 
agent  at  Toronto,  requiring  the  lowest  rates  for  sliipmeat  of  pota- 
toes in  car-load  lots  from  Prescott  and  other  stations  in  that  vi- 
cinity on  its  railway  to  East  St.  Lonis,  111.,  and  certain  other 
places,  and  on  the  12th  of  that  month  received  answer  bj  letter  from 
the  defendant's  assistant  general  freight  agent,  saying : 

"  I  will  give  you  the  following  rates  on  potatoes  in  full  car- 
loads from  Prescott,  and  stations  in  the  vicinity,  to  *  *  * 
East  St.  Lonis,  twenty-eight  cents.  Be  good  enough  to  let  me 
know  if  these  rates  are  accepted  before  shipping,  so  that  I  may 
advise  our  agents."  That  the  rates  so  given  were  for  each  one 
hundred  pounds.  That  on  or  before  April  18, 1881,  Shanley  & 
Go.  duly  accepted  such  rates,  and  notified  such  assistant  general 
freight  agent  of  such  acceptance,  who,  on  or  prior  to  that  day,  so 
advised  defendant's  local  freight  agents  at  Prescott  and  stations  in 
that  vicinity ;  and  that  no  notice  was  given  to  Shanley  &  Go. 
by  tlie  defendant,  or  any  of  its  agents,  that  the  defendant  would 
not  assume  the  duties  and  liabilities  imposed  by  law  upon  com- 
mon carriers  in  the  shipment  of  potatoes  and  their  transportation 
between  the  points  and  for  the  rates  mentioned.  The  alleged  de- 
fense is  that  the  defendant  was  not  (:!»nr^2al>le  with  ths  conse 
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qaences  of  delay  or  negligence  in  the  tranaportation  of  the  pota- 
toes beyond  its  own  railway  line;  and  that  -there  were  certain 
limitadons  in  the  contract  of  affreightment  which  relieved  it  from 
Habili^,  and  certain  oonditioas  precedent  which  the  plaintiffs* 
aadgnors  failed  to  obeerre.  And  to  snpport  its  defease  the  de- 
fendant put  in  evidence  shipping  bills  termed  therein  "  shipping 
notes,"  Btmilar  in  form,  one  of  which  was  as  follows: 

"  Grand  Trunk  Railway  Company  of  Canada.  Tbiacompany  will 
not  be  responable  for  any  goods  missent,  unless  they  are  consigned 
to  a  station  on  their  railway.  Bates,  weights  and  qnautities  en- 
tered on  receipts  are  not  binding  on  the  company,  and  will  not 
be  acknowledged.  All  goods  going  to  or  coming  from  the  United 
States  will  be  subject  to  customs  cbai^^  etc.  Frescott,  Date, 
April  ISth,  1881.  The  Oraud  Tronk  liailway  Company  of 
Canada  will  please  receive  the  nndermentioned  property  in  appa- 
rent good  order,  addressed  to  J.  H.  Shanley  &  Co.,  East  St. 
Lonis,  m.,  to  be  sent  by  the  said  company,  sabject  to  the  terms 
and  conditions  stated  above  and  on  the  other  side,  and  which  are 
agreed  to  by  this  shipping  note  delivered  to  said  company  as  the 
baus  upon  which  their  receipt  is  to  be  given  for  said  property. 

No.  of  Packages  and  Spedes  Marka.  Waight,  tba. 

of  Ooods. 
PaldoD. 

1  ear  Patatoea,  nld  to  contain  400 

bnahels,  in  bulk,  O.  Bisk.  C4T. 

Otr  8,6T». 

Tla  Chi.  ft  Alton  R.  R. 
19  48 
80  SB 

imoo 

"J.  E.  Dir  Brulb,  OouMgnor." 

Among  the  terms  and  conditions  on  the  other  side  of  this  paper 
were  the  following:  "  Oeneral  notices  and  conditions  on  carriage: 
(1)  It  is  agreed  and  understood  that  the  Grand  Trunk  Kailway 
Co.  of  Canada  will  not  be  responsible  for  goods  of  any  kind  con- 
veyed upon  this  railway  unless  receipted  for  by  a  duly-authorized 
agent  of  the  company."  "  (3)  Nor  will  the  company  be  liable  for 
damages  oocasioned  by  delays  caused  by  storms,  accidents,  over- 
preesore  of  freight  or  unavoidable  caosee,  or  by  the  weather. 
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wet,  Are,  beat,  frost  or  del&jT  of  perisdaole  articles,  or  from  dvil 
commotion."  "  (&)  And  in  all  cases  where  herein  not  otherwise 
provided  the  delivery  of  goods  ehall  be  conBidered  com]riete,  and 
the  responsibility  of  the  company  shall  terminate,  when  the  goods 
are  placed  in  the  company's  eheds  or  warehonse  (if  there  be  cou- 
veniences  for  receiving  the  same),  at  their  final  destination,  or 
when  the  goods  shall  have  arrived  at  the  place  to  be  reached  on 
said  company's  railway.  (6)  Lumber,  coals,  bricks  and  all  other 
goods  carried  by  the  c»-load  shall  be  taken  as  delivered,  and  the 
company's  responsibility  in  respect  thereof  shall  cease,  upon  the 
car  in  which  they  are  carried  being  detached  from  the  train  at  tlie 
Btation  OH  the  company's  line  to  which  it  is  consigned,  or  at  the 
station  where  in  the  nsnal  coarse  of  business  it  leaves  the  com- 
pany's line."  "{10)  That  all  goods  addressed  to  consignees  at 
points  beyond  the  places  at  which  the  company  has  stations,  and 
respecting  which  no  direction  to  the  contrary  shall  have  been  re- 
ceived at  those  stations,  will  be  forwarded  to  their  destination 
by  pubhc  carrier  or  otherwise,  as  opportanity  may  offer,  without 
any  claim  for  delay  against  the  company  for  want  of  opportunity 
to  forward  them ;  or  tbey  may  at  the  discretion  of  the  company, 
be  suffered  to  remain  on  the  company's  premises,  or  be  placed  in 
shed  or  warehouse  (if  there  be  snch  convenience  for  receiving 
same),  pending  commnnication  with  consignees,  at  the  risk  of  the 
owners  as  to  damage  thereto  from  any  cause  whatsoever.  But  the 
delivery  of  the  goods  by  the  company  will  be  considered  complete 
and  all  responsibility  of  said  company  shall  cease,  when  sach  other 
carriers  shall  have  received  notice  that  said  company  is  prepared 
to  deliver  to  them  the  said  goods  for  further  conveyance ;  and  it 
is  expressly  declared  and  agreed  that  the  said  Grand  Trunk  Kail- 
way  Company  shall  not  be  responsible  for  any  lose,  misdelivery, 
damage  or  detention  that  may  happen  to  goods  so  sent  by  them, 
if  such  loss,  misdelivery,  damage  or  detentioQ  occur  after  the  eaii 
goods  arrive  at  said  stations  or  places  on  their  line  nearest  to  the 
points  or  places  which  they  are  consigned  to,  or  beyond  th^r  sfud 
limits.  (11)  That  all  property  contracted  for  at  a  throngh  rate, 
otherwise  to  or  from  places  beyond  the  line  of  the  Qnuid  Tmnk 
r^lway,  if  shipped  by  water,  shall,  white  not  on  the  compuy's 
railway,  or  in  their  sheds  or  warehouses,  be  entirely  at  their  own- 
er's  risk.    In  case  of  loss  or  damage  to  any  goods  for  whiob  this 
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eompauj  or  couaecdiig  linefl  may  bo  linUe,  it  is  agreed  that  the 
oompanj  or  line  eo  liable  shall  hare  the  benefit  of  any  iDHuraoce 
effet^ed  by  or  for  aoconnt  of  the  owner  of  aaid  goods,  and  the 
company  eo  liable  shall  be  sobrogated  ia  such  rights  before  any 
demand  shall  be  made  on  them.  (12)  That  no  claim  for  damage 
to,  loss  of  or  detention  of,  any  goods  for  which  this  company  is 
accoQDtable,  sliall  be  allowed  nnleee  notice  in  writing,  and  partio- 
nlars  of  the  claim  for  said  loss,  damage  or  detention  are  given  to 
station  freight  agent  at  or  nearest  to  the  place  of  delivery,  within 
thirty-six  hours  after  the  goods  in  respect  to  which  said  claim  is 
made  are  delivered.  (13)  Stomge  will  be  charged  on  all  freight 
remaining  in  the  company's  sheds  or  warehouses  over  twenty-fonr 
boors  after  its  arrival."  "  (IS)  That  the  oompaiiy  shall  not  in  any 
case  or  nnder  any  circumijtances,  be  liable  for  toes  of  market,  nor 
wilt  they  be  liable  for  claims  arising  from  delay  or  detention  of 
any  train  in  tlia  course  of  its  journey,  or  at  any  of  the  atations  oo 
the  way,  or  in  starting  ;  and  the  company  do  not  undertake  to 
load  or  send  goods  npon  or  by  any  partionlar  train,  if  there  be  an 
insnfficient  number  of  cars  at  any  station,  or  the  cars  cannot  be 
conveniently  used  for  the  pnrpose,  or  if  from  any  eanse  care 
loaded  at  a  station  are  unable  to  be  sent  on  by  trains  passing  or 
starting  from  such  station."  These  shipping  bills  were  signed  by 
or  in  the  name  of  the  person  who  delivered  the  potatoes  to  the 
defendant  for  Shanley  &  Co.,  and  the  defendant's  station  agente 
gave  receipts  to  such  persons.  None  of  the  receipts  were  pro- 
duced in  evidence,  nor  were  their  contents  proved.  Further  facts 
appear  in  the  opinion. 

E.  O.  Sprague  for  appelant.     Martin  W.  Oo<^  for  respond- 
ents. 

Bradley,  J.  (after  stating  the  facts).  The  place  to  which  the 
potatoes  were  consigned  was  beyond  the  line  of  the  defendant's 
railway ;  and,  unless  it  Imd  contracted  to  transpoi-t  them  further 
than  the  western  terminus  uf  its  road,  the  duty  of  the  defendant 
required  it  only  to  diligently  convey  tlie  potatoes  to  that  point, 
and  there  deliver  them  to  the  connecting  carrier.  Rawson  v. 
Holland,  59  N.  Y.  611.  But  the  conclusion  of  the  referee  was 
that  the  defendant  undertook  to  deliver  the  potatoes  at  Eaat  St. 
Iioais.  If  that  proposition  is  supported,  tlie  defendant  was  re- 
TO-  v.— 70 
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BponBible  for  tbe  cooBequenoes  of  any  default  or  want  of  reason- 
able diligence  in  that  respect  on  any  part  of  the  route,  unlesB  re- 
lieved by  Bome  limitation  of  liability  in  the  contract  of  affreight, 
ment.  Root  v.  Railroad  Co.,  45  N.  Y.  534;  Condict  v.  Railway 
Co.,  54  N.  Y.  500;  4  Laos.  106.  The  oommanications  had  be- 
tween Shanloy  &  Co.,  the  plaintiffs'  aesignors,  and  the  defendant'a 
freight  agent  on  the  snbject,  had  relation  to  through  rates  for 
transportation  of  the  potatoes  for  Shanley  &  Co.  from  tbe  places 
where  they  were  afterward  delivered  to  and  received  by  the  de- 
fendant to  East  St.  Louis.  The  rates  for  such  porpoee  were 
given  and  accepted.  The  defendant's  station  agents  at  the  places 
of  shipment  were,  by  the  direction  of  the  freight  agent,  advised 
of  the  rates ;  and  the  potatoes  were  delivered,  and  iu  car4oad  lots 
shipped,  consigned  to  such  place  of  destination.  They  belonged 
to  Sbanley  &  Co. ,  of  which  tbe  station  agents  were  also  informed 
at  the  time  of  the  delivery  for  shipment.  The  defendant's  nul- 
way  then  bad  the  means  of  connection  at  Ft.  Gnitjot  and  Detroit 
with  trunk  lines  of  railroad  rnnoing  westerly  to  Chicago  aud  St. 
Lonia.  Although  the  question  whether  what  had  occurred  be- 
tween Shanley  &  Co.  and  the  defendant's  agent  constituted  an 
agreement  for  through  transportation  was  not  free  from  donbt, 
the  finding  was  justified  that  it  was  such  that  tbe  noqnalified  de- 
livery and  acceptance  of  the  potatoes  may  have  been  treated  as  in 
pursuance  of  a  contract  to  transport  them  to  the  place  of  destina- 
tion. And,  in  view  of  the  facts  and  circumstances  furnished  by 
the  evidence,  tbe  conclnsion  of  the  referee  was  warranted  that  in 
snch  event  there  was  an  undertaking  of  tbe  defendant  to  trans- 
port the  potatoes  to  that  place  unless  tbe  contract  so  represented 
was  modified  by  some  further  arrangement  Quimby  v.  Van- 
derbilt,  17  N.  Y.  306  ;  Railway  Co.  v.  Merriman,  52  111.  123. 

Upon  that  subject  our  attention  is  called  to  the  shipping  bills 
executed  by  the  persons  who  performed  the  act  of  delivering  the 
property,  and  to  tbe  receipts  or  bills  of  lading  given  to  them  by 
the  defendant's  station  a^nts.  As  a  general  rule,  the  bill  of  lad- 
ing given  by  a  carrier  to  and  accepted  by  the  shipper  of  goods 
contains  the  contract  for  carriage,  and,  in  the  absence  of  fraud, 
imposition  or  mistake,  the  parties  are  concluded  by  its  terms  as 
there  expressed.  Long  v.  Railroad  Co.,  50  N.  T.  76;  Kirkland 
T.  Dinsmore,  62  N.  Y.  171 ;  Hill  v.  Raihrod  Co.,  73  N.  Y.  85L 
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In  this  inaf-fiDce  the  receipts  or  bills  of  lading  of  all  the  potatoes 
vhich  reached  the  place  of  deetioatioD  were  there  delivered  up  to 
the  ageDt  of  the  railroad  oompaoy  from  whose  custody  the  prop' 
erty  was  takea  by  the  coDsigneee.  They  were  Dot  prodnced  at  the 
trial,  aor  were  their  contents  proved.  The  shipping  bills  or  notes 
purport  to  have  been  requests  of  the  persons  subscribing  them  that 
the  defendant  receive  the  property  addressed  to  the  consignees, 
**  to  be  sent  by  the  said  company  sabject  to  the  terms  and  condi- 
tions stated  above  and  on  the  other  side,  and  which  are  agreed  to 
by  this  shipping  note  delivered  to  the  company  as  the  basis  npoa 
which  their  receipt  is  to  be  given  for  said  property."  Shanleyd: 
Co.  had  no  knowledge  of  the  making  of  the  shipping  bills,  nor 
did  they  authorize  the  ezecntion  of  them,  aniees  it  came  within 
the  power  incident  to  the  direction  given  to  deliver  the  property 
for  shipment  It  seems  that  Shanley  &  Oo.  purchased  the  pota- 
toes, and  directed  their  delivery  at  the  defendant's  Btations  by  the 
persons  who  delivered  or  caused  them  to  be  taken  there  for  such 
pQrpose. 

Ordinarily,  a  person  anthoiized  to  deliver  and  delivering  the 
property  of  another  to  a  common  carrier  for  shipment  may  by  the 
latter  be  treated  as  having  authority  to  stipulate  for  and  accept 
the  terms  of  affreightment,  and,  as  against  the  carrier,  the  owner  is 
bound  by  them.  Nelson  v.  Kailroad  Co.,  +8  N.  Y.  498 ;  Shelton 
v.  Dispatch  T.  Co.,  69  N.  Y.  358.  The  limitation  of  the  common- 
law  responeibihty  of  the  defendant  depended  upon  a  special  con- 
tract to  that  effect;  and  the  borden  of  proving  such  contract  was 
with  the  defendant.  To  do  this  the  shipping  bills  taken  and  re- 
tained by  it  were  prodnced.  On  the  back  of  each  of  these  were 
twenty  one  nambered  provisions  in  fine  print.  Of  these 
bills  it  may  be  assumed  that  Shanley  &  Oo.  had  no  personal 
knowledge  until  they  were  produced  at  the  trial.  They  were 
upon  printed  blanks  kept  for  the  purpose  by  tlie  defendant,  and 
the  referee  found  that  they  were  made  '*in  conformiEy  with  the 
general  requirement  or  custom  of  the  defendant  on  the  receipt  of 
goods  for  transportation  ;"  and  that  Shanley  &  Co.  "then  knew 
it  to  be  the  universal  custom  of  railroad  companies,  so  far  as  their 
experience  went,  to  require  shipping  bills  to  be  executed  by  the 
shipper,  containing  tlie  terms  and  conditions  of  shipment,  upon 
the  delivery  of  potatoes  or  similar  goods  to  such  companies  for 
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tmiisportation."  It  appears  by  those  bills  that  the  giving  of  re- 
uuiptB  by  the  defeadant's  ageat  was  then  contemplated.  And  the 
referee  found  that  the  defendant's  receipts  or  bills  of  lading,  oon- 
tiiitiing  some  terms  and  conditions  for  the  transportation  of  the 
potatoes,  were  BO  given,  but  that  no  evidence  was  ofFered  to  prove 
what  those  terms  and  conditioDS  were.  The  contents  of  those  pa- 
pers constituted  in  part,  at  least,  the  contract,  and  for  the  com- 
plete proof  of  it  they  would  seem  to  have  been  essentia].  It  evi- 
dently was  for  that  reason  that  defendant's  counsel  reqaeeted  the 
referee  to  find,  which  he  did,  that  the  contracts  execated  and  de- 
livered by  the  defendant  at  the  time  of  the  shipment  of  the  pota> 
toee  had  not  been  proved,  and  thereupon  insisted  that  wiljiont 
proving  them  the  plaintiffs  were  not  entitled  to  recover.  There 
is  no  legal  pre&nmption  to  the  prejudice  of  the  plaiotiSs  arising 
out  of  the  fact  that  receipts  or  bills  of  lading  were  given,  so  far  as 
relates  to  the  contract.  Those  papers  had,  however,  been  deliv- 
ered up  at  the  place  and  time  of  the  receipt  of  the  property,  and 
it  may  be  assumed  that  they  were  accessible  to  the  defendant. 

The  question  arises  as  to  the  efFect  of  the  terms  and  conditions 
of  the  shipping  bills  upon  the  rights  of  the  plaintiffs,  and  to 
what  e:(tent  they  operate  to  relieve  the  defendant  from  its 
common  law  duty;  and  this  may  depend  somewliat  upon  the  au- 
thority which  the  defendant  had  the  right  to  treat  as  possessed  by 
the  persons  signing  those  bills  at  the  time  they  were  made.  In- 
asmuch as  no  conditions  were  mentioned  in  connection  with  the 
information  given  by  tfie  freight  agent  of  the  through  rates  for 
which  the  defendant  would  transport  the  property,  it  may  be 
that  Shanlcy  &  Co.  supposed  that  the  common-law  duty  would  be 
assumed  by  the  defendant  as  such  carrier;  and  that  would  have 
been  the  situation  if  no  special  terms  had  been  provided  for  when 
the  property  was  delivered  to  tiie  defendant.  And,  although 
Shanley  &  Co.  had  not  undertaken  to  f  nrnish  the  property  for 
shipment,  they  had  the  riglit  to  assume,  unless  advised  to  the  con- 
trary, that  wlien  delivered  for  that  purpose  it  was  received  pur- 
suant to  the  arrangement  before  then  made,  so  far  as  related  to 
the  rates  and  tlirough  transportation  ;  and,  consistently  only  with 
such  previous  understanding  or  agreement,  the  defendant  was 
permitted  to  treat  it  as  within  the  authority  of  the  persons  who 
delivered  the  potatoes  to  make  or  accept  stipulations  or  conditiom 
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for  the  reception  and  carriage  of  the  property  by  it,  and  beyond 
that  the  owners  were  not  necessarily  bound  by  any  thing  contained 
in  the  shipping  bills,  bo  far  aa  it  was  dependent  merely  upon  the 
preBOmptioQ  of  aatbority  of  the  persons  executing  them.  Treat- 
ing, ae  we  do  npon  the  facts  found,  the  defendant's  contract  as 
one  for  transportation  of  the  property  to  the  place  of  destination, 
the  provisions  and  conditions  npoti  the  shipping  bills,  so  far  as 
they  may  be  otherwise  construed,  are  not  applicable  to  the  ship, 
ments  in  gneetion.  Riley  v.  Bailroad  Co^  34  Hun,  97 ;  Babcock 
T.  Railway  Co.,  49  N.  Y  491;  Condict  v.  Railway  Co.,  Si  N. 
Y.  500.  The  condnaon  was  permitted  that  not  only  did  Shanley 
&  Co.  hare  no  knowledge  of  the  shipping  bills,  but  that  the  re* 
oeipts  or  bills  of  lading  did  not  oome  to  them  until  the  potatoes 
were  shipped  and  had  gone  forward.  They  were,  therefore,  not 
necesBarily  charged  with  any  of  the  terms  and  conditions  (what- 
ever they  were)  of  the  bills  of  lading  other  than  anch  aa  the  de- 
fendant was  at  liberty  to  treat  aa  within  the  authority  of  the  per 
SODS  receiving  them  to  accept  in  bdialf  of  the  owners  of  the 
property.  Coffin  v.  Railroad  Co.,  64  Barb,  379;  56  N.  Y.  632; 
Bostwick  V.  Railroad  Co.,  45  N.  Y.  712;  Germanis  Fire  Ina.  Co. 
V.  Memphis  &  C.  R.  Co.  73  N.  Y.  90;  GailUome  v.  Transpor- 
tation Co.,  100  N.  Y.  491  i  3  N.  E.  Rep'r,  489 ;  Swift  v.  Steam, 
ship  Co.,  106  N.  Y.  206 ;  12  N.  E.  RepV,  583 ;  Park  v.  Preaston, 
106  N.  Y.  434 ;  15  N.  E.  Rep'r,  705.  And  to  that  extent,  and 
that  only,  the  terms  and  conditiona  of  the  shipping  hills,  so  far 
as  reasonable  and  applicable  to  through  transportation  of  the 
property  by  the  defmdant,  must  for  that  purpose  be  deemed 
within  the  contract,  fiut  limitatioa  of  the  common-law  liability 
of  the  carrier  is  dependent  upon  laagnage  in  the  contract  fairly 
requiring  such  construction  withont  the  aid  of  implication.  The 
provisions  to  the  effect  that  the  defendant  would  not  be  respon- 
sible for  the  delay  in  the  transit  of  the  property  did  not  have  the 
eSect  to  relieve  it  from  the  consequences  of  delay  occasioned  by 
its  negligence,  as  exemption  from  hability  for  that  cause  was  not 
expressed  in  the  contract.  Maguiu  v.  Dinsmora,  56  N.  Y.  168; 
Maynard  v.  Railroad  Co.,  71  N.  Y.  180;  Nicholas  v.  Raiboad 
Co.,  89  K.  Y.  370.  There  was  evidence  upon  the  subject,  and 
by  it  was  supported  the  finding  of  the  referee,  that  the  loss  Buf- 
fered and  the  damages  sustiuned  by  the  plaintiffs'  assignors  were 
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caused  by  tlie  dofeadaofa  iK^ligence  in  traiuportiag  the  pota- 
toes. 

Among  the  terme  and  conditions  on  the  back  of  the  ship- 
ping bills  was  one  uambered  twelve,  which  provided  "  that  no 
claim  for  damages  to,  loss  of  or  detention  of  any  goods  for  which 
this  company  Is  acconntable,  shall  be  allowed  unless  notice  in  writ- 
ing and  particulars  of  the  claim  for  said  loss,  damage  or  detention 
are  given  to  station  freight  agent  at  or  nearest  to  the  place  of  deliv- 
er; witiuQ  thirty-six  boors  after  the  goods  in  respect  to  which  said 
claim  is  made  are  delivered."  No  sach  notice  was  given.  The 
referee  refused  to  give  effect  to  it  upon  the  request  of  the 
defendant's  counsel,  and  exception  was  taken.  The  view  of  the 
referee  was  that  this  provision  was  not  applicable  to  shipments 
beyond  the  terminus  of  the  defendant's  railway.  The  place  of 
delivery  was  East  St.  Louis.  And  the  same  reason  for  the  re- 
quirement of  the  notice  when  the  place  of  delivery  by  the  defend- 
ant is  beyond  its  own  line  of  road  exists  for  it  as  when  such  place 
is  upon  its  railway.  The  purpose  of  the  notice  evidently  was  to 
enable  the  carrier  to  investigate  the  nature,  cause  and  extent  of 
the  injury  or  damages  claimed,  with  a  view  to  the  means  of  the 
protection  which  such  opportunity  may  afford.  It  is  the  account- 
abihty  of  the  defendant  for  damages  that  renders  the  notioe 
eesential,  and  by  the  terms  of  the  clause  in  question  no  other  con- 
dition is  required.  It  is  true  that  other  clauses  are  to  the  effect 
that  the  defendant  should  not  be  responsible  beyond  its  own  rail- 
way for  goods  passing  over  it,  and  from  it  onto  other  roads,  but 
it  is  contemplated  that  its  cars  containing  goods  might  go  forward 
on  connecting  railroads  to  the  place  of  destination.  It  is  not  seen 
how  that  fact  can  qualify  or  limit  the  purpose  of  the  notice.  The 
delivery  in  view  is  to  the  consignee.  This  can  be  done  only  at 
the  place  to  which  the  goods  are  consigned.  Before  delivery 
there,  he  may  not  he  supposed  to  have  either  the  opportunity  or 
means  of  giving  the  notice. 

It  is  legitimate  for  a  common  carrier,  by  contract  with  the 
diipper,  to  provide  for  a  reasonable  time  within  which  notice 
of  claim  for  loss  or  damage  shall  be  given  as  a  condition  of  lia- 
bility, and  the  manner  of  giving  it.  Express  Co.  v.  Caldwell, 
21  Wall.  264 ;  Express  Co.  v.  Hnnicutt,  54  Miss.  586 ;  Lewis  v. 
Railway  Co.,  6  Hurl  &  K.  867.    In  those  oases  the  notices  pro- 
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Tided  for  were  held  to  be  reasonable.  And  that  question  is  an 
open  one  for  conaideratioa.  Westcott  7.  Fargo,  61  N.Y.  543,  551; 
Express  Co.  t.  Reagan,  29  Ind.  31.  Id  this  present  case  each 
car  contained  foar  hundred  bushels  and  upward  of  potatoes. » 
The  time  in  which  the  condition  required  notice  to  be  giren 
might  not  include  more  than  twelve  bosineaa  hoars  to  ascert^n 
the  requisite  particulars  of  the  cltiira  for  the  purpose  of  the  notice. 
It  is  easy  to  see  that  the  specified  time  of  thirty-siz  hoars  would 
be  inadeqaate  to  the  necessity  that  might  exist  in  a  case  like  the 
one  under  consideration.  The  concluBion  was  permitted  that,  in 
view  of  the  character  and  extent  o£  the  property,  and  the 
nature  of  the  claim  for  damages  which  might  and  did  arise,  the 
time  specified  within  wbidi  to  give  notice,  with  particulars,  was 
quite  unreasonable ;  and,  therefore,  and  for  that  reason,  the  con- 
dition in  that  respect  was  inapplicable  to  the  shipments  in  ques- 
tion, and  the  failure  to  give  such  notice  was  no  bar  to  the  remedy. 
This  view  renders  it  unnecessary,  in  the  consideration  of  the 
effect  of  such  condition,  to  refer  further  to  the  circumstances 
under  which  the  shipping  bills  were  made,  in  view  of  the  fact 
that  it  does  not  appear  that  the  condition  was  iu  the  bill  of  lading. 
No  other  question  seems  to  require  the  expresnon  of  consider- 
ation. The  judgment  shoold  be  affirmed.  All  concur,  FoUett, 
C,  J.,  in  reeolt. 

1.0MTlari  — oontnot  of  flUpment  — anthoilty  of  agMit  — whan  tanni  o£ 
UQ  of  Lidlng  not  binding. — The  foregoing  caw  his  been  the  aubjectof  criticiam 
pro  and  eon.  It  does  not,  however,  advance  M17  new  docUlneB.  It  eipreaalf 
lecogaiMS  che  doctrine  that  "  as  a  general  rale,  the  bill  of  lading  given  b;  a 
carrier  to  and  accepted  b7  the  shipper  of  goodi  eontatnB  the  contract  for  car- 
riage, and.  In  the  absence  of  fraud,  Imposition  or  mistake,  the  parties  are  con- 
cluded by  its  terms  ma  there  esproMed."  Long  v.  il^lraad  Co.,  50  N.  Y.  76; 
Snow  V.  Byroad  Co.,  lOB  Ind.  433;  St.  Louie,  etc.,  B.  Co.  v.  aear;,  77Ho. 
484.  Also  the  doctrine  that  "a person  aathoriisd  to  deliver  and  delivering 
the  property  of  another  to  a  common  carrier  for  shipment  may  by  the  latter  be 
treated  aa  having  aathority  to  stlpnlatn  for  and  accept  the  temu  of  affreight- 
ment, and,  afl  against  the  carrier,  the  owner  ia  bound  by  them,"  Nelson  t. 
Hndson  Riv.  R.  Co.,  48  N.  T.  498;  Shelton  v.  Merchants'  Despatch  Trans.  Co., 
50  N.  T.  358;  Squire  v.  New  York  Central  R.  Co.,  98  Mass.  339;  Robinson  v. 
Herchanls'DespatchTrans.  Co.,  45Iowa,470;  Chrlstenson  v.  Am.  BxpreBsCo., 
15  Minn.  370;  Hutch.  Carriers,  g  3«5. 

In  the  priuoipal  case,  the  rafeiee  had  found,  as  a  matter  of  &at,  that,  prior  to 
the  shipment  of  the  potatoes,  an  agreement  had  been  made  between  the  pMa- 
•BeponedlnSBN.  a.  BepT,  3M :  UI N.  7.  ttS. 
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tiffand  the  defaudftnt,  irharaby  the  lattar  andertook  to  tniuport  the  pot«to«« 
through  to  their  destination,  ia  car-load  lota,  at  a  apedfled  price  per  hundred. 
The  coort  euj  that  this  conelasloa  wu  not  Iree  Iront  doabt,  bat  wu  justified 
hj  thdevldeuee.  Aaauming  that  sdcIi  a  prior  arrangement  liad  been  made, 
theo  when  the  potatoes  were  afterirard  delirered  for  ehlpment  i)y  the  igeota 
of  the  plaintlSe,  the  preanmpHon  was  that  the;  were  delivered  pareoant  to 
the  prevIouB  srraDgemeot,  and  there  was  no  presumption  that  such  agents 
had  authority  to  bind  the  plaintiffs  by  any  modification  of  such  arrangs- 
ment.  In  deciding  to  this  effect  the  court  was  simply  followlag  lu  previous 
deolsioos.  Bee  Park  v.  Preston,  106  N.  T.  484;  Swift  v.  Steamship  Co.,  106 
N.  T.  306;  dnUlaame  v.  TransporUtion  Co.,  100  N.  Y.  491 ;  Bostwick  v.  Rail- 
road Co.,  4SN.  T.  719. 

It  was  not  denied  that  plaintiff's  agents  who  delivered  the  potatoes  had  au- 
thority to  bind  them  by  consenting  to  such  oondltioni  as  were  osaal  and  proper 
In  eonneotloo  with  a  oontmet  for  through  transportation.  But  such  ageata 
had  no  more  presamptive  authority  to  do  away  with  the  contract  or  arrange- 
ment  for  through  transportation  than  they  had  to  agree  to  a  different  rate. 

Theooart  had  nopower  toreviewconelasiaQs  of  facts  apoo  the  evidence,  and 
it  oan  Itardly  be  s^d  that  there  was  no  evidence  to  justify  the  finding  that  a 
eontraet  for  tbroufrh  transportation  was  made.  InCondlct  v.  Qraod  Troak 
Rj.  Co.,  54  N.  T.  000,  where  goods  were  received  in  Cautda  marked  for 
Chicago  and  a  bill  of  lading  given,  specifying  that  they  were  to  be  sent  to  and 
delivered  in  Chloago  at  a  specified  prioe  per  hundred  pounds,  it  was  held  that 
such  facta  clearly  showed  a  contract  for  the  transportation  of  the  goods  to 
Chicago.  InHatehlnsooonCaniersitissaid:  "  Wherelbecontmet  Iseiprsss, 
BO  resort  need,  of  aoutae,  be  liad  to  elrcnnitantial  evidence;  bnt  where  it  is 
not  express  and  the  oontract  beoomea  a  qnestlon  of  fact  for  the  j  ury,  then  all 
the  sarronndiog  clrcauutaDces  become  Important.  In  such  a  ease  the  fiut 
that  the  goods  were  marked  for  through  transportation,  that  a  through  rate 
waa  p^,  that  the  goods  were  to  be  carried  through  in  a  designated  car,  that 
tbere  was  a  usage  for  through  carriage,  that  the  caption  of  the  bill  of  lading 
flr  receipt  purports  a  through  contract,  and  any  other  fact  throwing  light  upon 
the  intention,  may  properly  be  conddered.  And  while  the  existenoe  of  any 
dngle  fact  of  tliia  kind  may  not  be  in  all  eases  sufficient  to  establish  coneln- 
^vely  that  such  wag  the  oontract.  It  may  always  be  shown  to  the  Jury,  aa 
conducive  to  that  end,"  Hatch,  Carrlen,  g  1S3,  citingQuimby  v.  TanderUlt,  17 
N.  Y.  806:  Boot  v.  Railroad  Co.,  40  N.  Y.  034;  Intemational,  etc.,  R.  Co,  v. 
Tisdale,  74  Toi.  8;  Candee  v.  Railroad  Co.,  81  Wis.  082;  Bvansville,  etc,  E. 
Co.  V.  AndroBCOg^n  Mills,  23  Wall  094;  Boblnsoo  v.  Merchants'  Despatch 
Trans.  Co.,  4S  Iowa,  470;  HUl  Mfg.  Co.  v.  R^lioadCg.,  104  Mass.  133;  Gray 
T.  JackMm,  01  N.  H.  9. 

In  the  principal  ease  plalottn  Inquired  by  letter  of  defendant's  asdstant 
general  freight  agent  the  lowest  rates  for  shipment  in  car-load  lots  of  potatoea 
from  Preaeott,  Canada,  to  East  St.  Louis,  II 1.  The  agent  replied,  giving  rates 
for  full  car-load  lota  from  Presoott  to  East  Bt.  Lonis,  and  requesting  notice  of 
aMsplanoa  betoia  shipment.  Plaintiffs  aeoepled  the  terms,  presumably  by 
lattar,  and  afterward  caused  the  potatoes  to  be  delivered.  Acoordiag  to  the 
authoritlee  referred  to,  these  facts,  and  especially  the  threngh  rate*  and  the 
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■tipnlition  for  ckr-l(Md  lotB,  would  jostlfy  tha  eoneluakn  thit  the  partiw  had 
In  mind  >  eODtract  for  throagh  shipment. 

A  esM  preseatlng  muoh  Blmtlsrltr  to  the  prtaelpal  cue  Is  fonnd  In  Fer«in 
T.  Cflotnl  Pac  R.  Co.,  69  Cal.  B2.  The  plkiotiff  had  some  converMtlon  with 
tba  gsDonil  fi«lght  &gant  ot  defand&nt  in  regard  to  tho  Bhipmont  of  fruit  from 
Calitoraia  to  New  Tork,  iaformlug  him  (hat  It  would  ba  nscesaary  that  It 
should  be  carried  to  its  d«stlnatioD  la  tea  or  twelve  dajs.  PUinttff  InqalTed 
for  ratet  b;  paawngsr  train,  but  was  Informed  that  it  could  be  sent  by  * 
pMsanger  train  to  Omaha  oaij  and  thence  b;  taut  freig-bt,  which  would  enaure 
its  delivery  within  tlie  time  required.  The  agsal  promised  Information  as  to 
tatm  within  a  few  daja  and  aabsequentlf  wrote  ptalnttB  as  follows:  "  I  am  In 
receipt  of  jour  favor  of  November  10,  and  have  this  day  telegraphed  you  as 
billows:  Froit  Stockton  to  New  Tork,  to  Omaha  by  passei^ei  train,  thence  by 
freight,  tea  hundred  and  seventy-ftve  ($107S),  ey.  per  car.  Freight  must  bu 
prepaid  or  else  guaranteed  by  responsible  party."  Plaintiff  accepted  the  terms 
and  shipped  two  car-loads  at  different  times.  The  first  lot  was  substaiitislly 
ruined  by  delay  and  the  seoond  never  reached  its  destination  at  all.  The  suit 
was  for  the  loss  snstained.  When  the  fruit  was  delivered  for  transportation, 
the  defendant  gave  to  plainUfl'a  teamslM  receipts  widi  varioua  conditions,  the 
effect  of  which  was  that  the  defendant  only  andertook  to  carry  to  the  end  of 
Its  line  and  there  deliver  to  the  suoceeding  carrier,  and  It  did  aot  undertake  to 
carry  by  any  particular  train  nor  In  any  partienlar  time.  When  these  receipts 
were  delivered  to  the  plaintiff,  or  what  knowledge  he  had  of  them,  does  not  ap. 
pear  from  the  report.  It  was  held  that  the  trial  court  properly  left  It  for  the 
Jury  to  say  whether  the  shipmaata  were  under  a  contract  for  through  trans* 
portatton  according  to  the  terms  of  the  negotiations  and  letters,  or  whether  the 
terms  and  oondltions  stated  In  the  receipts  constUnted  the  contract  between 
the  parties.  A  verdict  and  judgment  for  the  plaintiff  was  affirmed.  Theooutt 
held  that  the  evidence  was  auffldent  to  support  a  verdict  tliat  the  defendant 
nndertooh  to  carry  the  fruit  through  to  New  York,  and  was  oonsequently  liable 
for  delay  and  loss  beyond  Its  own  lines.     Bee,  also,  Hailroad  Co,  v.  Pratt.  28 

waaias. 

A  eas«  also  hearing  much  nsemblanee  to  the  principal  ease  Is  to  be  fonnd 
ht  Harris  t.  Grand  Tmnk  R.  Co.,  IS  E.  I.  871.  The  snlt  was  for  the  nonde- 
livery of  peas  shipped  to  the  ptalntIS  at  Providence,  R.  I.,  from  Newcastle, 
Canada.  The  bill  of  lading  seems  to  have  been  similar  to  the  one  In  the  prin- 
cipal case,  and  contained  a  provision  to  the  effbct  that  when  goods  were  ad- 
dressed to  consignees  beyond  places  at  which  the  defendant  had  stations,  the 
dallvery  of  the  goods  by  the  oompany  should  be  considered  complete,  and  all 
responsibility  of  the  defendant  should  cease  when  the  connecting  carrier  bad 
received  notice  that  the  defendant  was  prepared  to  deliver  to  such  carrier  the 
goods  for  further  conveyance  The  plaintiff  relied  npon  a  special  contract  for 
through  shipment,  the  only  evidence  of  which  was  a  letter  written  to  him  by 
an  agent  of  the  defendant  about  two  toonths  before  the  ahlpmant  of  the  peaa 
InqueaUon,  as  follows:  "I  have  been  notified  of  the  arrangement  for  quoting 
Boetou  rates  to  Providence,  S.  I.,  via  Northern  N.  H.  &  W.  &  N.  B.  R.,  and 
have  so  advised  Mr.  Loekhart.  We  can  now  take  peas  in  car-load  lots,  New- 
castle to  Providence,  R.  1.,  by  the  above-named  route  at  95c  per  100  lbs."    Upon 
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tb«  eflMt  of  tkli  «vldMica  the  court  mjb:  "  In  Knight  t.  Prorldaom  ft  W. 
B.  Co.,  18  ft.  I.  073,  074,  this  coart  raoognlsed  uthe  rale  of  law  th&t  whsM* 
OMfler  MeeiTM  goods  marked  to  a  pUoe  bejond  the  termlniu  of  Its  own  linai 
withoat  more,  or  without  any  farther  or  special  contract,  be  is  onlr  liable  to 
carry  eafelj  Va  the  end  ol  hie  owd  route,  aod  deliver  to  the  next  carrier  oo  the 
nsDHl  route.  In  view  of  this  ruU,  aod  in  the  abeenee  of  teetimonj  to  the  eoo- 
trarj,  we  think  that  the  letter  referred  to  ts  not  to  be  eoneidered  ae  an  offer  \a 
'carry  the  peas  from  Newcastle  to  Providence,  but  odIj-  to  take  them,  and  that, 
bj  its  terms,  it  cannot  be  eonstmed  to  mean  more  than  an  offbr  bj  the  defendant 
to  take  them  for  carriage  to  the  end  of  its  own  route,  and  there  deliver  them 
to  the  next  carrier  on  the  route  named,  to  be  forwarded  by  such  oarrier.  The 
plstntlS  did  not  testify  that  (he  bill  of  lading  waa  any  earprlse  to  him,  nordld 
he  produce  his  agent  who  shipped  the  peas  that  the  agent  did  not  know  per- 
fectly well  the  terma  of  the  bill  of  lading  when  he  shipped  them  usdei  it," 


HoBFsa  ST  AL.  T.  NoirrHWBffrSBN  Mabuf'o  &  Cab  Co.  (Mnnre. 
BOTA  Thbeshes  Maniif'o  Co.,   Intebvbnsb.     Two  Cabss.) 

(Supreme  Court  of  MlDnaeota,  Jan.  U,  UM.) 

1.  COBPOHATIOBS.     LIABIUTT  OF  BTOCXHOLDilBS   TO  CBSDITOBB,   SOW  KIT- 

nmoBD,  Theequltabla  right  of  eredltoniofaoorporaUon  to  compel  the  hotden 
te  pay  for  "boBos"  etoek  may  be  enforced  in  a  seqaeatcatlui  proaeading 
under  chapter  70,  OenwMl  EJtaMtae  apon  the  compUnt  of  any  Intensted 
vredHor  who  haa  become  aparty  to  the  prooeedlng. 

2.  THX  "  TBUST  rUND  "  i>OCTKIMX  KXAXUKO  aud  oxmctBBD,  The  M-called 
''tmat  fund"  doctrine  that  "the  capital  of  a  cornioratiMi  Isatnuttnnd  for  the 
payment  of  its  debts  "  considered  and  critiolssd. 

8.  The  capital  of  a  oorpoiatlon  ie  lie  own  property,  which  ft  may  oae  and 
<Uspaee  of  (If  not  prohibited  by  Its  charter),  the  same  as  a  natoial  peisan.  It 
is  not  held  In  (rost  for  creditors,  except  in  the  aeuee  that  there  can  be  no  dis- 
trlbatiou  of  It  among  atockholden  without  provision  being  first  made  for  the 
payment  of  oatpotate  debts,  and  that,  aa  in  the  case  of  anatnnl  penioa,an7dia> 
poeitlon  ol  it  in  fraud  of  uedltom  is  void;  and  In  this  respect  there  is  no  dis- 
tinction between  onpsdd  capital  and  paid  capital,  between  "stock  sabscrip- 
tions"  and  any  other  assets  of  the  corporation. 

4.  "  Bonus  "btocx.  Liabiutt  07  holder  bbsts  in^ii  fb-^ud.  The  right 
of  croditora  to  oompei  the  holders  of  "  bonus  "  stock  to  pay  for  it  contrary  to 
their  actual  sgreement  with  the  eorpotatlon  leets  neither  on  Implied  contract 
nor  upon  any  "trust  fand"  doctrine,  but  upon  the  ground  of  fraud. 

6.  The  fraud  lu  sach  case,  conrists  In  the  mistepreBentation  as  to  the  aotoal 
amonnt  of  capital,  upon  the  UMi  of  which  persons  have  dealt  with  die  corpora- 
tiOD  and  given  It  credit. 

6.  What  creditors  hat  ekfobcb  the  liaboxty.  Pkiob  add  subsb- 
QUBRT  OEEDITOBB.  Hence  it  la  only  thoea  creditors  who  have  relied  on,  or 
who  can  fairly   be  preeomsd  to  have  relied  on,  the  stock  rei^eseatlag  aetoal 
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npiul,  la  whosa  fftvor  eqnitj  will  eafoTe«  pKrment  of  aaeh  atotk..  Cddm- 
qaentlr  payiaent  can  never  bo  snforced  In  txroi  ot  one  wlio  becama  a  creditor 
before  the  "  bonaa"  etock  wu  Iwaed. 

7.  It  !■  not  neeeourj  that  a  ' '  anbeeqneDt "  creditor  shoold  hava  altered  that 
when  he  dealt  with  the  corpoiaitton  he  belloTed  that  the  atock  had  been  paid 
for,  ftnd  that  hegftTo  credit  on  the  faith  of  it.  It  tafkct  the  creditor  had  knowl- 
edge of  the  arraogemeat  by  which  the  "  bonna "  atock  was  isaned,  that  ia  a 
matter  of  defeate  to  be  set  np  bj  the  defendant  atockholder. 

U.    RlSHTOr  AaaiaNBEOF'CORFORATKCIIBDITOKTOBKrORCB  SUCB UABUJTT. 

Where  a  creditor  aeka  foraach  relief  agaioat  a  stockholder  heBhoaldahnw  hie 
own  eqnitles  eotltUog  him  tf  anch  relief.  Hence,  when  It  appears  that  he  is 
not  the  original  creditor,  bat  bad  purchaead  the  claims  after  the  corporation 
had  become  iDBolveDt,  and  ita  affairs  had  been  placed  tn  the  hands  ot  a  receiver, 
he  should  sAte  what  he  paid  for  the  claims,  or  at  least  show  that  he  paid  a 
•ubetantlal  consideration  for  them.  Equity  will  not  grant  such  relief  for  the 
beneBt  of  thoae  who  hare  bought  up  claims  against  an  insolrent  corporation 
for  anomlnal  eonaideiation  for  the  purpoae  of  apeealatlng  on  the  liabilitj  of 
fltocklwlden. 

S.  When  actiok  aocbubs  AOAmar  hotj>bb  or  soirue  stock.  The  right  of 
acdon  la  favor  ot  creditors  against  the  holders  of  saeh  bonus  stock  does  not 
acorn*  until  the  corporation  Iiecomea  insolvent, 

APPEAL  from  district  court,  WaBhington  coaotj.  Seqaeetra. 
tioD  proceedings  by  £.  L.  Hospes  &  Co.  agaisBt  the  North- 
veetem  Mannfactnriiig  and  Car  Company.  The  Uinaesota 
Thresher  Maoafactnring  Company  intervened  and  filed  a  com* 
plaint  against  George  K.  Finch  and  others,  etockholders  in  the 
Northwestern  Maoufactaring  and  Car  Company.  From  an  order 
orerraliog  demnrrer  to  the  intervener's  snpplemental  complaint 
Oeorge  R.  Finch,  the  St.  Panl  Tnut  Company,  executor,  and 
other*,  appeal    Beversed. 

Horaea  Q.  Stone  for  appellants  Oeorge  R.  finch  et  al. 
Marvey  O^ic&r  for  appellant  St.  Panl  Trust  Company.  Flan- 
drau,  Squiret  <&  Otitoheon  and  Darns,  EtUogg  dk  Smeranee  for 
reapondent. 

MrroHBLL,  J.  This  appeal  ia  6<om  an  order  ovemiling  a  de- 
mnrrer to  the  so-called  "  supplemental  oomplamt "  of  the  Minne- 
sota Thresher  Manafactnring  Company.  The  Northwestera 
Uanufacturing  and  Car  Company  was  a  mannfactnring  ccprpois- 
don  organized  in  May,  1882.  Upon  the  complaint  of  a  judgment 
creditor  (Hospes  &  Co.),  after  return  of  etecutioQ  nnsatisfied, 
jodgmeDt  was  rendered  in  May,  1881,  seqnestratiDg  all  its  prop- 
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eny,  things  in  action  and  efiects,  and  appointing  a  receiver  of  the 
eatne.  This  receivership  etill  conMnnes,  the  aSairs  of  the  corpo- 
ration being  not  yet  full^  administered;  but  it  appears  that  it  is 
hopelessly  insolvent,  and  that  all  the  assets  that  have  come  into 
the  hands  of  the  receiver  will  not  be  sufficient  to  pay  any  consid- 
erable part  of  the  debts.  The  Minnesota  Threeher  Mannfactoring 
Company,  a  corporation  organized  in  November,  1884,  as  creditor, 
became  a  party  to  the  sequestration  proceeding,  and  proved  its 
claims  against  the  insolvent  corporation.  « In  October,  1889,  in 
behalf  of  itself  and  all  other  creditors  who  have  exhibited  their 
claims,  it  filed  this  complaint  against  certain  stockholders  (these 
appellants)  of  the  car  compauy  in  pursuance  of  an  order  of  court 
allowing  it  to  do  so,  and  requiring  those  thus  impleaded  to  ap- 
pear and  answer  the  complaint.  The  object  is  to  recover  from 
these  stockholders  the  amount  of  certain  stock  held  bythem,  but 
alleged  never  to  have  been  paid  for.  What  was  said  in  Meagher 
Case,  60  N.  W.  liep'r,  IIH  (just  decided),  is  equally  applicable 
here  as  to  the  right  to  enforce  such  a  liability  in  the  sequestration 
proceeding  upon  the  petition  or  complaint  of  creditors  who  Lave 
become  parties  to  it.  There  is  nothing  in  this  practice  inconsist^ 
ent  with  what  was  decided  in  Thresher  Co.  v,  Langdon,  44  Minn. 
37;  46  N.  W.  Rep'r,  310.  The  complaint  is  not  the  commence- 
ment of  an  independent  action  by  creditors  in  their  own  behalf 
antagonistic  to  the  rights  of  the  receiver,  but  is  filed  in  the  seques- 
tration proceeding  itself,  and  in  aid  of  it. 

The  principal  question  in  the  case  is  whether  the  complaint 
states  facts  showing  that  the  thresher  company,  ae  creditor,  is 
entitled  to  the  relief  prayed  for;  or,  in  other  words,  statea  a 
cause  of  action.  Briefly  stated,  the  alle^tions  of  the  complaint 
are  that  on  May  10,  1882,  Seymour,  Sabin  &  Co.  owned  property 
of  the  valne  of  several  million  dollars,  and  a  business  then  sup- 
posed to  be  profitable.  That  in  order  to  continae  and  enlarge 
this  business  the  parties  interested  in  Seymoar,  8abin  &  Co.,  with 
others,  organized  the  car  company,  to  which  waa  Bold  the  greater 
part  of  the  assets  of  Seymour,  Sabin  &  Co.  at  a  valuation  of 
$2,267,000,  in  payment  of  which  there  were  issued  to  Seymour, 
Sabin  &  Co.  shares  of  the  preferred  stock  of  the  car  company  of 
the  par  valne  of  $2,267,000,  it  being  then  and  there  agreed  by 
both  parties  that  this  stock  was  in  full  payment  of  the  property 
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thus  pnrchaeed.  It  is  farther  allE^|;ed  that  the  etockholders  of 
Seymour,  Sabin  &  Co.,  and  the  other  persona  who  had  agreed  to 
become  stockholders  Id  the  car  company,  were  then  dedrooe  of 
issQing  to  tliemselrea,  and  obtaining  for  their  own  benefit,  a 
large  amoont  of  common  stock  of  the  car  company,  "  without 
paying  therefor,  and  without  incurring  any  liability  thereon  or  to 
pay  therefor;"  and  for  that  purpose,  and  "in  order  to  evade  and 
Bet  at  naught  the  laws  of  this  state,"  they  caused  Seymour,  Sabia 
&  Co.  to  subscribe  for  and  agree  to  take  common  stock  of  the 
car  company  of  the  par  value  of  $1,500,000.  That  Seymour, 
Sabin  &  Co.  thereupon  subscribed  for  that  amount  of  the  common 
stock,  but  never  paid  therefor  any  consideration  whatever,  either 
in  moaey  or  property.  That  thereafter  these  persons  caused  this 
stock  to  be  issned  to  D.  M.  Sabin  as  trustee,  to  be  by  him  dis- 
tributed among  them.  That  it  was  so  distributed  without  receipt 
by  him  or  the  car  company  from  any  one  of  any  consideration 
whatever,  but  was  given  by  the  car  company  and  received  by 
these  parties  entirely  "  gratuitously."  The  car  company  was,  at 
thie  time,  free  from  debt,  but  afterward  became  indebted  to 
varioos  persons  for  about  $3,000,000.  The  thresher  company, 
incorporated  after  the  insolvency  and  receivership  of  the  car  com- 
pany, for  the  purpose  of  securing  possession  of  its  assets,  property 
aud  business,  and  therewith  engaging  in  and  continuing  the  same 
kind  of  maunfactnring,  prior  to  October  27,  IS87,  purchased  and 
became  the  owner  of  unsecured  claims  against  the  car  company, 
"bona  fide,  and  for  a  valuable  consideration,"  to  the  aggregate 
amonnt  of  $1,703,000.  As  creditor,  standing  on  the  pnrchase  of 
these  debts,  which  were  contracted  after  the  issue  of  this  "  bonos  " 
stock,  the  threasher  company  files  this  complaint  to  recover  the  par 
value  of  the  stock  as  never  having  been  paid  for.  The  complaint 
does  not  allege  what  the  consideration  of  these  debts  was,  nor  to 
whom  originally  owing,  nor  what  the  intervener  paid  for  them, 
nor  whether  any  of  the  original  creditors  trusted  the  car  company 
on  the  faith  of  the  bonus  stock  having  been  paid  for.  Neither 
does  it  allege  that  either  the  thresher  company  or  its  assignors 
were  ignorant  of  the  bonus  issue  of  stock,  nor  that  they  or  any  of 
them  were  deceived  or  damaged  in  fact  by  such  issue,  nor  that  the 
bonus  stock  was  of  any  v^ne.  Neither  is  there  any  traversable 
allegation  of   any  actual  fraud  or  intent  to  deceive  or  injure 
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creditors.  A  desire  to  get  Bomething  without  paying  for  it,  and 
acttiftllj  getting  it,  ifl  not  frandnleut  or  ouiawf ul  if  the  doDor 
coaeenta,  and  no  one  else  is  iujured  by  it;  and  the  general  allega- 
tion that  it  was  done  "in  order  to  evade  and  set  at  uaoght  die 
\awa  of  the  Btate  "  of  itdelf  aiuonnts  to  nothing  but  a  mere  con- 
clusion of  law.  As  a  creditors'  bill,  in  the  ordinary  Bense,  the 
complaint  is  mantfeetly  insufficient.  The  thresher  compaoy, 
however,  plants  itself  upon  the  so-called  "trust  fund"  doctrine 
that  the  capital  stock  of  a  corporation  is  a  trost  fund  for  the  pay- 
ment of  its  debts,  its  contention  being  that  each  a  " bonus" 
issneof  stock  creates,  in  case  of  the  subsequent  insolvency  of  the 
corporation,  a  liability  on  part  of  the  stockholder  in  favor  of 
creditors  to  pay  for  it,  notwithstanding  his  contract  with  the 
corporation  to  the  contrary. 

This  "  trnst-f und  "  doctrine,  commonly  called  the  "  Am^ricaQ 
doctrine,"  has  given  rise  to  much  confusion  of  ideas  as  to  its  real 
meaning,  and  much  conflict  of  decision  in  its  application.  To 
Bucit  an  extent  has  this  been  the  case  that  many  have  questioned 
the  accuracy  of  the  phrase,  as  well  as  doubted  the  necessity  or 
expediency  of  inventing  any  such  doctrine.  While  a  convenient 
phrase  to  express  a  certain  general  idea,  it  is  not  sufficiently 
precise  or  accurate  to  constitute  a  safe  foundation  upon  which  to 
build  a  system  of  legal  rules.  Tlie  doctrine  wa^  invented  by 
Justice  Story  in  Wood  v.  Dummer,  3  Mason,  30d,  which  called 
for  no  such  invention,  the  fact  in  that  case  being  that  a  bank 
divided  up  two-thirds  of  its  capital  among  its  stockholder  with, 
out  providing  funds  sufficient  to  pay  its  outstanding  bill-bolders. 
Upon  old  and  familiar  principles  this  was  a  fraud  on  creditors. 
Evidently  all  that  the  eminent  jurist  meant  by  the  doctrine  was 
that  corporate  property  must  be  first  appropriated  to  the  pay- 
ment of  the  debts  of  the  company  before  there  can  be  any  dis- 
tribution of  it  among  stockholders — a  proposition  that  is  sound 
upon  the  plainest  principles  of  common  hooesty.  In  Fo^  v. 
Blair,  133  IT.  S.  541 ;  10  Sup.  Ct  Bep'r,  338,  it  is  said  that  this  is 
all  the  doctrine  means.  The  expression  used  in  Wood  v.  Dummer 
has,  however,  been  taken  up  as  a  new  discovery,  which  furniabed 
a  solution  of  every  question  on  the  subject.  The  phrase  that 
"  the  capital  of  a  corporation  constitutes  a  trust  fund  for  the 
benetit  of  creditors"  is  misleading.    Corporate  property  is  nut 
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held  in  tmst,  in  any  proper  sense  of  the  term.  A  trnst  implieB 
two  estates  or  interests — one  eqiutable  and  one  legal ;  one  peraou, 
as  trostee,  holding  the  legal  title,  while  another,  as  the  eettut  jae 
trust,  has  the  beneficial  interest.  Absolute  control  and  power  a£ 
dispoeition  are  inconsistent  with  the  idea  of  a  trost.  The  capital 
of  a  (.-orporation  is  its  property.  It  has  the  whole  beneficial 
interest  in  it,  as  well  as  the  legal  title.  It  may  use  the  income 
anil  profits  of  it,  and  sell  and  dispose  of  it  the  same  as  a  natural 
person.  It  is  a  trnstee  for  its  creditors  in  the  same  sense  and  to 
the  same  extent  as  a  oatnral  person,  bnt  no  fnrther.  This  is 
well  illostrated  and  clearly  announced  in  the  case  of  Graham  v. 
Railway  Co.,  102  U.  S.  148.  That  was  a  creditor's  snit  to  reach 
a  piece  of  real  estate  on  the  groond  that  it  had  been  csonveyed  by 
tlie  corporation  fraudulently  for  a  wboUy  inadequate  considera- 
tion. The  trust-fnnd  doctrine  was  invoked  by  a  subsequent 
creditor,  and  it  was  claimed  that,  as  the  trnst  had  been  violated, 
the  deed  should  be  set  aside.  If  the  premise  was  correct  that  the 
corporation  held  it  in  trust  for  creditors,  the  conclusion  was 
inevitable ;  but  the  court  denied  the  premise,  saying  that  a  cor- 
poration is  in  law  as  distinct  a  being  as  au  individual  is,  and  is 
entitled  to  hold  property  (if  not  contrary  to  its  charter)  as  abso- 
lutely as  an  individual  can  hold  it.  Its  estate  is  the  same,  its 
interest  is  the  same,  its  possession  is  the  same;  and  that  there  is 
no  reason  why  the  disposal  by  a  corporation  of  any  of  its  prop- 
erty should  be  queetiuned  by  subsequent  creditors  any  more 
than  a  like  disposal  by  au  individual ;  that  the  same  principles  of 
law  apply  to  each.  That  the  phrase  that  "  the  capital  of  a  cor- 
poration is  a  trust  fund  for  the  payment  of  its  creditore"  is  mis- 
leading, if  not  iuaocnrate,  is  Ulnetrated  by  the  character  of  the 
actions  that  are  frequently  mistakenly  instituted  on  the  strength 
of  it.  For  example,  in  the  case  of  Railroad  Co.  v.  Ham,  114 
n.  S.  587;  6  Sup.  Ct.  Rep'r,  1081,  two  roads  had  been  con- 
solidated, the  new  company  acquiring  the  property  of  the  old 
ones.  A  creditor  of  one  of  the  old  companies,  on  the  strength 
of  the  "  trast-fuud  "  doctrine,  claimed  a  lien  on  its  property  in  the 
hands  of  the  new  corporation.  If  this  pro[>erty  was  impressed 
with  a  trust  io  fovor  of  creditors  in  the  bauds  of  the  c^d  com- 
pany, it  would  logically  follow  that  it  would  continue  so  in  the 
bauds  of  the  new  one.     But  the  court  denied  the  relief^  and,  in 
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giving  its  coaBtmctioD  of  the  "  trast-f and  "  doctriae,  said :  "  The 
property  of  a  corporatioa  is  doubtless  a  trnat  fnnd  for  the  pay- 
ment of  its  debts  in  the  sense  that  vheu  the  corporation  is  law- 
fully dipaolved,  and  all  its  baBiaess  wound  up,  or  when  it  is  insol- 
vent, all  its  creditors  are  entitled  in  eqaity  to  have  their  debts 
paid  out  of  the  corporate  property  before  any  distribation  thereof 
among  stockholders.  It  is  also  true,  in  the  case  of  a  corporation 
m  in  tho  case  of  a  natural  person,  that  any  conveyance  of  the 
property  of  the  debtor  without  authority  of  law  and  in  fraud  of 
existing  creditors  is  void."  Tliie  ie  probably  what  is  meant  when 
it  is  said  in  some  cases,  as  in  Clark  v.  Bever,  139  U,  S.  110 ;  11 
Sup.  Ct.  Hep'r,  468,  that  the  capital  of  a  corporation  is  a  trust 
fund  stib  mode.  If  so,  no  one  will  dispute  It.  But  it  means  very 
little,  for  the  same  thing  could  be  tmthf  ully  said  of  the  property 
of  an  individual  or  a  partnership.  And  obviously  it  wonid  make 
no  difference  whether  the  disposition  of  the  corporate  property  is 
to  a  stranger  or  to  a  stockholder,  except  that,  of  course,  the 
latter  conid  not  be  an  innocent  purchaser. 

There  is  also  much  confusion  in  regard  to  what  the  "trust- 
fund  "  doctrine  applies.  Some  cases  seem  to  hold  that  unpaid 
subscribed  capital  is  a  trust  fnnd,  while  other  assets  are  not  —  that 
is,  so  long  as  the  subscription  is  unpaid,  it  is  held  in  trust  by  the 
corporation,  but,  when  once  paid  in,  it  ceases  to  be  a  trust  fund; 
while  other  cases  hold  that,  paid  or  unpaid,  it  ia  all  a  trust  fund. 
The  first  seems  to  be  the  rnle  laid  down  in  Sawyer  v.  Hoag,  17 
Wall.  610,  in  which  the  "  trust-fund  "  doctrine  was  first  squarely 
announced  by  that  court  with  all  the  vigor  and  force  characteristic 
of  the  great  jurist  who  wrote  the  opinion.  In  that  case  a  stock- 
holder in  an  Insurance  company  had  given  his  note,  as  the  court 
found  the  fact  to  be,  for  eighty-five  per  cent  of  his  subscription 
to  the  stock  of  the  company.  After  the  company  had  become 
bankrupt,  and  the  stockholder  knew  the  fact  he  bongbt  np  a  claim 
against  the  company  for  one-third  its  face,  and  in  a  suit  by  the 
assignee  in  bankruptcy  on  his  note  set  up  this  claim  as  an  ofiset- 
That  this  would  have  been  a  fraud  on  the  bankrupt  act,  and  at 
least  a  moral  fraud  on  policy-holders,  is  quite  apparent  without  in- 
voking the  "  trust- fnnd ' '  doctrine ;  and,  if  the  note  for  nnpud 
stock  was  a  trust  fnnd,  tliere  could  have  been  no  offset,  whether 
the  company  was  solvent  or  insolvent      In  the  opinion  it  is  said 
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that,  "  if  the  anbecription  had  beeo  paid  bj  the  noto  or  otherwise, 
the  note  ceased  thereby  to  be  a  trtiat  fund  to  which  creditors  can 
look,  and  became  ordinary  assets,  with  which  directors  may  deal 
as  they  dioose."  BatinUpton  T.Tribilcock,91  U.  S.  45,iti3st&ted: 
"The  capital  paid  in  and  promised  to  be  paid  in  is  a  fund  which 
the  tmsteee  cannot  squander  or  give  away."  While  in  Sanger  v. 
Upton,  9  U.  8.  56,  it  is  said :  "  When  debts  are  incurred  a  contract 
arises  with  the  creditors  that  it  (the  capital)  sball  not  be  witlidrawn 
or  appHed  otherwise  than  npoo  their  demands  until  sacii  demands 
are  satisfied."  And  in  the  same  coonoction  it  is  distinctly  et^ed 
that  there  is  no  difference  between  assets  paid  in  and  sabscriptione ; 
that  "  unpaid  stock  is  as  much  a  part  of  this  pledge  and  as  moch 
a  part  of  the  assets  of  the  company  as  the  cash  which  has  been 
paid  in  upon  it ;  that  creditors  have  the  samo  right  to  look  to  it 
as  to  any  thing  else,  and  the  same  right  to  insist  npon  its  payment 
as  upon  the  payment  of  any  other  debt  due  the  company  ;  that,  as 
r^ards  creditors,  there  is  no  distinction  between  such  a  demand  and 
any  other  asset  which  may  form  a  part  of  tlie  property  and  efEects 
of  the  corporation."  This  laogu^ie  is  quoted  and  approved  in 
Connty  of  Morgan  v.  Allen,  103  U  S.  508.  It  would  seem  clear 
that  this  is  the  correct  statement  of  the  law. 

The  capital  (not  the  mei-e  share  certificates)  means  all  the  assets, 
however  invested.  If  a  subscriber  gives  his  note  for  hisetock, 
that  note  is  no  more  and  no  less  a  trust  fund  than  the  money 
would  liare  been  if  he  had  paid  cash  down.  Ckpital  cannot  change 
from  a  trust  to  not  a  trust  by  a  mere  chango  of  form.  It  is  either 
all  a  trust  or  all  not  a  trust,  and  the  "  trust-Eand"  rule,  whatever 
that  be,  must  apply  to  all  alike,  and  in  the  same  way.  If  the  ae- 
sets  of  a  corporation  are  given  back  to  stockholders,  the  resolt  is 
the  same  as  if  the  shares  had  been  issued  wholly  or  partly  as  a 
honns.  The  latter  is  merely  a  short  cut  to  the  same  result.  So 
with  dividends  paid  out  of  the  capital,  voluntary  conveyances, 
stock  paid  in  overvalued  property;  all  are  forms  of  one  and  the 
same  thing,  all  reaching  the  same  result  (a  disposition  of  corporate 
assets),  which  may  or  may  not  be  a  fraud  on  creditors,  depending 
on  circumstances.  This  much  being  once  settled,  the  solution  of 
the  question  when  a  subsequent  creditor  can  insist  on  payment  of 
stock  issued  as  paid  up,  hut  not  in  fact  paid  for,  orni^t  paid  for  at 
par,  becomes,  as  we  shall  presently  see,  comparatively  bimple. 
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Another  propositioa  whidi  we  think  most  be  «onnd  is  that 
enditon  cannot  recover  on  the  groand  of  contract  when  the  cor- 
poratiiHi  ooald  not.  Their  right  to  recover  in  snch  cues  most 
reet  on  the  groand  that  the  acts  of  the  stockholdeTa  with  reference 
to  the  ooqwriite  capital  ooaetitntea  a  frand  on  their  rights.  We 
have  here  a  case  where  the  contract  between  the  corporation  and 
the  takers  of  the  shares  vss  8peci6c  that  the  ehares  should  not  be 
paid  for.  Therefore,  nniike  mau;  of  the  cases  cited,  there  is  no 
ground  for  implying  a  prMniae  to  paj  for  them.  The  parties 
have  explidtl;  agreed  that  there  shall  be  do  snch  impUcatioD  hj 
agre«Dg  that  the  stpck  shall  not  be  pud  for.  In  sach  a  case  the 
creditors  undoabtedly  may  have  rights  soperior  to  the  corporation, 
bnttheaerighta  cannot  rest  on  the  implication  that  the  ehareholder 
agreed  to  do  eometliing  directly  contrary  to  his  real  agreement, 
bnt  mnet  be  based  ou  tort  or  frand,  actual  or  presnmed.  In  Eng- 
land,  siDce  the  act  of  1867,  there  is  an  implied  contract  created  by 
statnte  that  "  every  share  in  any  company  shall  be  deemed  and  be 
taken  to  have  been  issued  and  to  be  held  subject  to  the  payment 
of  the  whole  amonnt  thereof  in  cash."  This  statutory  contract 
makes  every  contrary  coatract  voi<i.  Such  a  statute  would  be 
entirely  Just  to  all,  for  every  one  would  be  advised  of  its  provis- 
ions, and  could  conduct  himself  accordingly.  And  in  view  of  the 
fact  that  "  watered "  and  "bonus"  stock  is  one  of  the  greatest 
abuses  connected  with  the  management  of  modem  corporations, 
such  a  law  might,  on  groands  of  public  policy,  bo  very  desirable. 
But  this  is  ft  matter  for  the  legislature,  and  not  for  the  courts. 
We  have  no  such  statute;  and,  even  if  the  law  of  1873,  under 
which  the  car  company  was  oi^nized,  impliedly  forbids  the  issue 
of  stock  not  paid  for,  the  resalt  miglit  be  that  snch  issue  would 
be  void  as  ultra  viren,  and  might  be  canceled,  but  such  a  prohibi- 
tion would  not  of  itself  lie  tiufficient  to  create  an  implied  contract, 
contrary  to  the  actual  one,  that  the  holder  should  pay  for  his  stock. 

It  is  well  settled  that  an  equity  in  favor  of  a  creditor  does  not 
arise  absolntely  and  in  every  cjise  to  have  the  holder  of  "bonus" 
stock  pay  for  it  contrary  to  his  actual  contract  with  the  corpora- 
tion. Thus  no  such  equity  exists  in  favor  of  one  whose  debt  was 
contracted  prior  to  the  issue,  since  he  could  not  have  trusted  the 
company  upon  the  faith  of  such  stock.  First  Nat.  Bank  v.  Gua- 
tin  M.  C.  Min.  Co.,  42  Minn.  327;  44  N.  W.  Kep'r,  198;  Coit 
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T.  Amalgamating  Co.,  119  TJ.  S.  347;  7  Sup.  Ct.  Rep'r,  231 ; 
Handlej  v.  StuU,  139  TJ.  S.  435 ;  11  Sup.  Ct.  Rep'r,  530.  It  does 
not  exist  in  favor  of  a  aabseqaent  creditor  who  has  dealt  with  the 
corporation  with  fall  koowledge  of  the  arrangement  hy  which 
the  "  bonus  "  stock  was  issued,  for  a  man  canuot  be  defrauded  hy 
that  whidi  he  knows  whec  he  acts.  First  Nat.  Bank  v.  Giistin 
M.  0.  MiQ.  Co.,  supra.  It  has  also  been  huld  not  to  exist  where 
stock  has  been  issued  and  tnrncd  out  at  its  full  market  value  to 
pay  corporate  debts.  Clark  v.  Bcver,  supra.  The  same  has  been 
held  to  be  the  case  where  an  active  corporation,  whose  original 
capital  has  been  impaired,  fur  the  purpose  of  recuperating  itself 
issues  new  stock,  and  sells  it  on  the  market  for  the  beat  price  ob- 
tainable, but  for  less  than  par  (Handle/  v.  Stiitz,  eupra) ;  al- 
though it  13  difficnlt  to  perceive,  in  the  absence  of  a  statute  aa- 
thorizing  such  a  thing  (of  which  every  one  dealing  with  the  cor- 
porations IS  bound  to  take  nuticc),  any  difference  between  the 
original  stock  of  a  new  corporation  and  additional  stock  issued  by 
a  "  going  concern."  It  is  difficult,  if  not  impossible,  to  explain 
or  reconcile  these  cases  upon  the  "  trust-fund  "  doctrine,  or  in  the 
light  of  them,  to  predicate  the  liability  of  the  stockholder  npon 
that  doctrine.  But  by  putting  it  upon  the  grouad  of  fraud,  and 
applying  the  old  and  familiar  rules  of  law  on  that  subject  to  the 
peculiar  nature  of  a  corporation  and  the  relation  which  its  stock- 
holders bear  to  it  and  to  the  public,  we  have  at  once  rational  and 
logical  ground  on  which  to  stand.  The  capital  of  a  corporation  is 
the  basis  of  its  credit.  It  is  a  substitate  for  the  individual  lia- 
bility of  tliose  who  own  its  stock.  People  deal  with  it  and  give 
it  credit  on  the  faith  of  it.  They  have  a  right  to  assume  that  it 
has  paid  in  capital  to  the  amount  which  it  represents  itself  as 
having ;  and  if  they  give  it  credit  on  the  faith  of  that  repi'esenta- 
tion,  and  if  the  representation  is  false,  it  is  a  fraud  upon  them ; 
and,  in  case  the  corporation  becomes  insolvent,  the  iaw,  upon  the 
plainest  principles  of  common  justice,  says  to  the  delinquent  stock- 
holder, "  Make  that  representation  good  by  paying  for  your 
stock." 

It  certainly  cannot  require  the  invention  of  any  new  doctrine 
in  order  to  enforce  so  familiar  a  rule  of  eqnity.  It  is  the  mi»- 
representation  of  fact  in  stating  the  amount  of  capital  to  be  greater 
than  it  really  is  that  is  the  true  basis  of  the  liability  of  the  stock- 
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holder  in  BQch  casee ;  and  It  follows  that  it  is  only  those  creditoiB 
who  have  relied,  or  who  can  fairly  be  presnmed  to  have  relied, 
upon  the  professed  amoaot  of  capital,  in  whose  favor  the  law  will 
recognize  and  enforce  an  equity  against  the  holders  of  "  bonus" 
stock.  This  furnishes  a  rational  and  uniform  mie,  to  which 
famUiar  principles  are  easily  applied,  and  which  frees  the  snbjeot 
from  many  of  the  difficulties  and  apparent  inconsistencies  into 
which  the  "  trust-fund '' doctrine  has  involved  it ;  and  we  think 
that,  even  when  the  trust-fund  doctrine  hae  been  invoked,  the 
decision  in  almost  every  well-considered  case  is  readily  referable 
to  such  a  rule. 

It  is  urged,  however,  that  if  fraud  he  the  basis  of  the  stock- 
holders' liability  in  such  cases,  the  creditor  should  affirmatively 
allege  that  he  believed  that  the  bonus  stock  had  been  paid  for, 
and  represented  so  much  actual  capital,  and  that  he  gave  credit  to 
the  incorporation  on  the  faith  of  it;  and  it  is  also  argued  that, 
while  there  may  be  a  presumption  to  that  effect  in  the  case  of  a 
subsequent  creditor,  this  is  a  mere  presumption  of  fact,  and  that 
in  pleadings  no  presumptions  of  fact  are  indulged  in.  This  posi; 
tion  is  very  plausible,  and  at  first  sight  would  seem  to  have  much 
force;  but  we  think  it  is  nnsound.  Certainly  any  such  rule  of 
pleading  or  proof  would  work  very  inequitably  in  practice.  In- 
asmuch as  the  capital  of  a  corporation  is  the  basis  of  its  credit,  it« 
financial  standing  and  reputation  in  the  community  has  its  source 
in,  and  is  founded  upon  the  amount  of  its  professed  and  supposed 
capital,  and  every  one  who  deals  witli  it  does  so  upon  the  faith  of 
that  standing  and  reputation,  although  as  a  matter  of  fact,  he 
may  have  no  personal  knowledge  of  the  amount  of  its  professed 
capital,  and  iu  a  majority  of  cases  knon-s  nothing  about  the 
shares  of  stock  held  by  any  particular  stockholder,  or,  if  so.  what 
was  paid  for  them.  Hence,  in  a  suit  by  such  creditor  against  the 
holders  of  "bonus"  stock,  he  could  not  trutlLfully  allege,  and 
could  not  afiSrmatively  prove,  that  he  believed  that  the  defend- 
ants' stock  had  been  paid  for,  and  that  he  gave  the  corporation 
credit  on  the  faith  of  it,  although,  as  a  matter  of  fact,  he  actually 
gave  the  credit  on  the  faith  of  the  financial  standing  of  the  cor- 
poration, which  was  based  upou  its  apparent  and  professed 
amount  of  capital.  The  misrepresentation  as  to  the  amonnt  of 
capital  would  operate  as  a  fraud  on  such  a  creditor  aa  fully  and 
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flffectnally  as  if  he  had  personal  knowledge  oE  tlie  existence  of  tlic 
defendants'  stock,  and  believed  it  to  have  been  paid  for  when  ho 
gave  the  credit.  For  this  reason,  among  othci-s,  ive  thiuk  thatall 
that  it  ifl  Decessarj  to  allege  or  prove  in  that  re^rd  is  tlmt  the 
pkintiff  is  a  subseqneiit  creditor ;  and  that,  if  the  fact  was  that 
he  dealt  with  the  corporatioa  with  knowledge  of  the  arrangement 
by  which  the  "bonus"  stock  was  issned,  this  is  a  matter  of  de- 
fense. Gogebic  Inv.  Co.  v.  Iron  Chief  Miii.  Co.,  7S  Wis.  427; 
47  N.  W.  Rep'r,  726.  Counsel  cites  Fogg  v.  Blair,  supra,  to  the 
proposition  that  the  complaint  abould  have  stated  that  this  stock 
had  some  value;  but  that  caso  is  not  in  point,  for  the  plaiatifE 
there  was  a  prior  creditor ;  and,  as  his  debt  cotild  not  have  been 
contracted  on  the  faith  of  stock  not  then  isened,  he  cotild  only 
maintain  his  action,  if  at  all,  by  alleging  that  the  corporation 
parted  with  something  of  value. 

In  one  respect,  however,  we  think  the  complaint  is  clearly  in- 
snfficient.  The  thresher  company  is  hero  asking  the  interposition 
of  the  court  to  aid  in  enforcing  an  cqnity  in  favor  of  creditors 
against  the  stockholders  by  declaring  them  liable  to  pay  for  this 
stock  contrary  to  their  actual  contract  with  the  corporation.  While 
the  proceeding  is  not,  strictly  speaking,  an  equitable  action,  yet 
the  relief  asked  is  equitable  in  its  natnre.  Under  such  circnm- 
Btanccs,  it  was  incumbent  upon  the  thresher  company  to  show  its 
own  equities,  and  that  it  was  in  a  position  to  demand  such  relief. 
It  was  not  the  original  creditor  of  the  car  compny,  but  the  as- 
signee of  the  original  creditors.  By  that  purchase  it,  of  course, 
succeeded  to  whatever  strictly  legal  rights  its  assignors  had ;  but 
it  is  not  rights  of  that  kind  which  it  is  here  seeking  to  enforce. 
Under  snch  circumstances,  we  thiuk  it  was  incumbent  upon  it  to 
state  what  it  paid  for  the  claims,  or  at  least  to  show  that  it  paid  a 
substantial,  and  not  a  mere  nominal  consideration.  The  only  al- 
legation is  that  it  paid  "a  valuable  consideration."  This  might 
have  been  only  $1.  It  appears  that  it  bought  the  claims  after  the 
car  company  had  become  insolvent,  and  its  affairs  were  in  the 
hands  of  a  receiver ;  also  that  the  indebtedness  of  that  company 
amounted  to  about  (3,000,000,  and  that  there  were  not  corporate 
assets  enough  to  pay  any  considerable  part  of  it.  The  mere  chance 
of  collecting  something  out  of  the  stockholders  does  not  ordi- 
narily mach  enhance  the  selling  price  of  claims  against  au  insol- 
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veat  corporation.  If  any  person  or  company  had  goDe  to  woric 
and  bought  up  for  a  mere  song  this  large  indebtedness  of  the  car 
company  for  the  parpoee  of  speonlating  on  the  liability  of  the 
etockholders,  no  court  would  grant  them  the  relief  here  prayed 
for.  It  would  say  to  them,  "  We  will  not  create  and  enforce  an 
equity  for  the  benefit  of  any  snch  specnlation."  Connael  for  re- 
spondent suggests  that  the  tlireeher  company  is  bnt  an  organiza- 
tion of  the  original  creditors,  who  formed  it,  and  pooled  their 
claims,  so  as  to  save  something  out  of  the  wreck  of  the  car  com- 
pany ;  bnt  nothing  of  tlie  kind  is  alleged.  On  this  gronnd  the 
demurrer  should  hare  been  enstained. 

Id  view  of  further  proceedings  it  may  be  proper  to  aay  that  in 
our  opinion  there  ia  nothing  in  tlie  position  tliat  the  right  of  re- 
covery against  the  stockholders  was  barred  by  the  statute  of  limi- 
tation. Theargnment  in  support  of  the  proposition  all  rests  upon 
the  false  premise  that  the  cause  of  action  accrued  in  May,  1882, 
when  the  bonus  stock  waa  iasued.  The  corporation  never  had 
any  came  of  action  against  these  defendants.  As  between  them 
and  the  company,  the  agreement  for  the  issue  of  the  stock  waa 
valid.  The  creditor*  are  not  here  aeoking  to  enforce  a  right  of 
action  acquired  throogb  or  from  t)ie  corporation,  bat  one  that  ac- 
crued directly  to  themselvea,  or  for  their  benefit,  and  that  did  not 
accrue  at  least  until  the  corporation  became  insolvent,  in  May, 
1884. 

Ooaneel  for  the  St.  FanI  Trust  Company  stated  that,  if  the 
court  should  reverse  the  order  appealed  from  on  any  of  the  grounds 
urged  by  the  othdr  appellants,  it  would  not  be  necessary  for  as  to 
consider  any  of  the  asRignments  of  error  peculiar  to  bis  appeal; 
but,  as  we  reverse  upon  a  ground  that  may  be  remedied  by  amend- 
ment, we  deem  it  proper  to  say  that,  in  our  opinion,  tbe  daim 
against  the  Kittson  estate  is  a  "  contingent "  claim,  within  the 
meaning  of  the  Qeueral  Statutes  of  1878,  chapter  53. 

Order  reversed,* 

Gilflllan,  C.  J.,  took  no  i«irt 

OacporaUona — unpaid  anbaoilpttotw  M  ■  traat  fond  for  otwdlton. — nia 
qnaatlooB  Involved  in  the  tongiAng  oaao  ue  fulljdlscaaBed  In  noUitoHuidlsf 
v.  Stnte.  *  Am.  B.  R  A  Corp.  B«p.  482.  ^^_^__^_ 

•RaporMdloWN    W.  Bap'r,  1117. 
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Okaslottb,  C.  &  a.  K.  Oo.  v.  Gibbbs,  Ooubtt  Tesasusbb. 

(8npnme  Ounrt  of  tbe  United  StaUa,  Ju.  i,  18BS.) 

1.  RAILSOADGORFOIlATIOin.  FoWKB  TO  COMPEL  TBBK  TO  PAT  EZPEirHEB  OF 
KAJisoAD  OOMmssiONBRa.  CosernrunosAJ.  i^V.  Privmte  oorporatioDfl  kn 
"penoiiB"wlthlDtli«<)oii8titatloDof  theTTDltedSuiM  foarteenthuueiidiaeDt, 
seeUon  1,  pnhibitlng  the  ptatea  fn»n  depriving  bo j  "  person  "  of  property 
vitboat  dne  procMii  of  lair,  mc. 

3.  Thn  provlslana  of  Oeaeral  StatatM  of  South  CuoIIm,  188S,  ehapteT  40, 
tbnt  the  enUre  expanaM  of  the  r«i1nMd  commlealon,  trhieh  in  thereby  created 
and  hiveated  with  genenl  saperviiiton  of  all  rallroada  In  the  state,  "  shall  be 
borne  bj  the  several  corporations  oirniiig  or  operating  Ikilroads  "  irithln  the 
Stata  "  aecording  to  their  gross  Income  proportlonad  to  the  number  of  mttaa 
In  the  sUte,"  is  not  fo  conflict  with  the  oonitUn^oo  of  the  TJolted  BUI«e, 
foarteenth  amendment,  secttoo  1,  torbiddtng  deprivation  of  property  wlthont 
dne  proeeM  of  law.  and  secDriog  to  every  p«rson  equal  prateetion  of  the  lawa, 
am  tbe  boslnaaa  of  aach  oorporatloDB  is  afltetod  with  a  pabllo  imp,  and  aabjaot 
to  leglaladTe  regnlation,  and  the  regnlatlona  hnpooed  are  wlUiln  the  power  of 
the  atalfl  to  preaciibe,  and  the  axerdM  of  the  dattea  of  the  oommtadoaeni  b 
beiMfidal  to  the  pnblle,  and  alao  to  the  ndlroad  erarporationa. 

IN  error  to  the  enpreme  court  of  the  state  of  Sonth  Carolina. 
Suit  b;  the  Charlotte,  Columbia  and  Augusta  Bailroad 
Oompoay  agaiuat  Wade  Hamptoa  Giibbee,  treasurer,  etc.,  to  de- 
termine the  ralidity  of  a  tax.  Plaintiff  brings  error  to  a  jadg- 
ment  of  the  supreme  ooart  of  the  state  of  South  Carolina  affirm- 
ing a  jud^ent  of  the  conrt  of  common  pleas  for  Richland 
coont;  dismisdog  its  complaint.     Afiirmed. 

STATSHBHT  BT    UB.    JUSnOB  FIELD. 

The  plaintiff  belov  and  in  error,  the  Charlotte^  Columbia 
and  Angoata  Railroad  Company,  is  a  corporation  existing 
under  tbe  laws  of  the  states  of  North  Carolina,  South  Carolina 
and  Georgia.  Its  road  and  other  property  are  situated  iu  the 
county  of  ItichmoDd,  G^,  and  in  the  counties  of  Aiken,  Edge- 
field, I^xington,  Richland,  Fairfield,  Chester  and  York,  3.  C, 
and  in  the  county  of  Uecklenberg,  N.  O. 

By  Uie  legislature  of  South  Carolina  a  general  railroad  law  was 
passed  in  1878,  preBcriblng  numerons  prOTisions  for  tbe  regula- 
tion and  gorernment  of  railroads  in  that  state.  That  law,  as 
amended  in  some  particulars,  was  incorporated  as  chapter  40 
in  the  General  Statutes  of  the  state  in  1882.    It  provides  for  the 
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appointment  by  the  governor  of  three  railroad  comiuiaBioners, 
charged  to  see  to  the  enforcement  of  its  Tarions  provisioas,  each 
of  whom  is  to  receive  a  salary  of  $2,000  a  year,  to  be  paid  ont 
of  the  treasory  of  the  state  in  the  maaner  provided  by  law  for 
the  salaries  of  other  state  officers;  and  also  that  "the  entire 
expenses  of  the  railroad  commission,  inclnding  all  salaries  and 
expenses  of  every  kind,  shall  be  borne  by  the  several  corporations 
owning  or  operating  railroads  within  this  state  according  to  their 
gross  income,  proportioned  to  the  number  of  miles  in  the  state, 
to  be  proportioned  by  the  comptroller-general  of  the  state,  who 
on  or  before  the  Ist  day  of  October  in  each  and  every  year  shall 
assess  npon  each  and  every  coiporatioo  its  jost  proportion  of  sac^ 
expense  in  proportion  to  its  said  gross  income  for  the  current  year 
ending  on  the  30th  day  of  Jane  next  preceding  that  on  which 
the  said  aseesment  is  made;  and  the  said  assessment  shall  be 
chained  Qp  against  the  said  corporations,  respectively,  under  the 
order  and  direction  of  the  comptroller-general,  and  shall  be  col- 
lected by  the  several  county  treasurers  ia  the  manner  provided  by 
law  for  the  collection  of  taxes  from  such  corporations,  and  shall  be 
paid  by  the  said  coanty  treasnrer  as  collected  into  the  treasniy  of 
the  state  in  like  manner  as  other  taxes  collected  by  them  for 
the  state." 

For  the  fiscal  year  of  1883  the  plaintiff  was  chained  on  the 
books  of  the  coanty  treasurer  of  Bidbland  county,  in  Sonth  Car- 
olina, with  the  sam  of  $987.75,  being  the  amount  assessed  as  a  tax 
against  that  company  as  its  entire  proportion  of  the  salaries  and 
expenses  of  the  railroad  commiseioaers  of  the  state,  and  being  its 
proportion  for  all  the  coiintiee. 

The  plaintiff,  deeming  the  same  to  be  anjnst  and  illegal,  paid 
the  same  nnder  protest,  and  instituted  the  present  suit,  under  a 
law  of  the  state,  to  obtain  a  judicial  determination  that  it  was 
wrongfully  and  ill^ally  colI«cted,  and  the  certiticate  of  the  court 
that  it  should  be  refnnded. 

In  its  complaint  it  allies  that  the  tax  is  illegal  becaose  assessed 
in  proportion  to  the  gross  income  of  the  plaintiff,  instead  of  being 
in  proportion  to  the  value  of  its  property ;  and  because  its  iropo- 
sitioQ  is  in  conflict  with  the  constitution  of  the  state  in  several 
particulars  mentioned ;  and  also  ia  violation  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  by  which  each 
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state  is  forbidden  to  deprive  aay  person  of  ^opert;  witboat  doe 
process  of  kw,  or  to  deny  to  say  person  within  its  jurisdiotioa  the 
equftl  protection  of  the  laws,  in  this:  that  the  act  and  ameDdmenta 
authorizing  it  reqntre  railroad  companieB  of  the  state,  exciaGivdy, 
to  pay  the  salaries  and  expenses  of  three  state  officers,  no  other 
persons  in  the  state  being  required  to  contribute  any  portion  of 
the  same,  and  reqnire  them  to  pay  a  tax  of  a  nature,  character 
and  amount  not  required  of  other  corporatioiiB  and  persons  within 
the  jarisdictioQ  of  the  state. 

The  attorney  general  of  tbe  state  appeared  for  the  treasnrer  of 
Richtand  county,  and  admitted  that  that  officer,  under  the  order 
and  direction  of  the  comptroller-general  of  the  state,  had  collected 
of  the  plaintiff  thb  snm  claimed  ($987.75),  as  the  jnat  propOTtion 
of  the  entire  expenses  of  the  railroad  commissioDerB  of  the  state 
assessed  upon  that  corporation  by  him,  and  also  the  sum  of  $34.70, 
being  the  amount  of  costs  and  penalties  chatged  against  it  by  his 
direction,  and  that  the  same  were  paid  under  protest ;  denying, 
however,  that  the  laws  tinder  which  the  amount  was  assessed 
agunst  1^  plaiutifi,  and  collected,  were  aoooostttatioDal  and  void, 
or  that  the  same  was  illegally  and  wrongfnlly  ct^lected. 

The constitntioa  of  Sooth  Carolina  declares  that  "all property 
subject  to  taxation  shall  be  taxed  in  proportion  to  its  value."  and 
that  its  legiBlatore  "  shall  provide  by  law  for  a  uniform  and  eqoal 
rate  of  assessment  and  taxation,  and  shall  prescribe  soeh  regalationa 
as  shall  secnre  a  just  valaation  for  taxation  of  all  property," 
with  certain  speci&ed  exceptions  not  affecting  the  questions  pre- 
sented. 

The  case  was  heard  by  the  court  of  common  pleas  for  Bichland 
county,  and  by  its  decree  the  validity  of  the  assessment  and  tax 
was  sustained,  and  the  complaint  dismissed.  On  appeal  to  tbe 
supreme  court  of  the  state  tbe  judgment  was  affirmed,  and  to  re- 
view that  judgment  the  case  is  brought  here  on  writ  of  errw. 

Xiwim  K«nt  for  plaintiff  in  error.  Wm.  E.  Eauia  and  N.  L. 
J^riea  for  defendant  in  error. 

Mr.  Justice  Firld,  after  stating  the  ease,  delivered  tbe  opiDioik 
of  the  court. 
Notwithstanding  the  several  objections  takm  in  tbe  complaint 
VOL.  v.— 78 
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to  the  asseeemeat  aod  tax  upoo  the  railroad  compaaies  to  meet  the 
expenaea  and  salaries  of  the  rsUroad  commisejonere,  the  argument 
of  ooanael  oa  the  hearing  was  confined  to  the  auppoeed  conflict 
of  the  laws  anthorizing  the  tax  with  the  inhibition  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States.  All 
other  objections  were  deemed  to  be  disposed  of  by  the  decieioD  of 
the  sapreme  court  of  the  state  that  the  laws  complained  of  are  not 
in  conflict  with  its  constitution. 

The  property  of  railroad  companies  in  South  Carolina  is  sub- 
jected by  the  general  law  to  the  same  tax  as  similar  property  of 
individnalB,  in  proportion  to  its  value,  and  like  conditionB  of  uni- 
formity and  equality  in  its  assessment  are  imposed.  The  farther 
tax  laid  upon  them  to  meet  the  expenses  and  salaries  of  the  rail- 
road commifleioners  is  not  in  proportion  to  the  value  of  theirprop- 
erty,  but  according  to  their  gross  income,  proportioned  to  the 
namber  of  miles  of  their  roads  in  the  state.  This  tax  is  stated  to 
be  beyond  any  which  is  levied  npon  other  corporations  to  meet  an 
expenditure  for  state  officers,  and,  therefore,  it  is  contended,  con* 
Btitutes  an  unlawful  discriminatjoa  against  railroad  corporations, 
imposing  an  nneqnal  burden  upon  them,  in  conflict  with  the  con- 
stitntional  amendment  which  ordaina  that  no  state  shall  deny  to 
any  person  the  equal  protection  of  the  laws.  Private  corporations 
are  persons  within  the  meaning  of  the  amoidment.  It  has  been 
so  held  in  several  cases  by  this  court.  Santa  Clara  Oo.  v.  Bail- 
road  Co.,  118  U.  S.  394 ;  6  Sup.  Ot  Rep'r,  1133 ;  Mining  Co.  v. 
Pennsylvania,  125  TJ.  S.  181,  189;  8  Sup.  Ot  Rep'r,  737; 
Railroad  Co.  v.  Beckwith,  129  TJ.  S.  26;  9  Sup.  Ot.  Rep'r, 
307. 

If  the  tax  woe  levied  to  pay  for  services  in  no  way  connected 
with  the  railroads,  as  for  instance,  to  pay  the  salary  of  the  execu- 
tive or  judicial  officers  of  the  state,  while  railroad  corporations 
were  at  the  same  time  subjected  to  taxation  upon  their  property 
equally  with  other  corporations  for  such  expenses,  audotlier  cor 
porations  were  not  taxed  for  the  salaries  mentioned,  there  would 
be  just  ground  of  complaint  of  nnlawful  discrimioatioD  against 
the  railroad  corporations,  and  of  thdr  not  receiving  the  equal  pro- 
tection of  the  laws.  But  there  is  notbing  of  this  nature  in  the  tax 
in  question.  The  railroad  commissiouers  are  charged  with  a 
variety  of  duties  in  connection  with  railroads,  the  performance  of 
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vhich  id  of  great  importaoce  is  the  regnlatioD  of  those  iostni- 
mente  of  traneportatioa.  They  are  iovested  with  the  fteneral 
snperrisioit  of  all  ntib-oads  in  the  Btate,  and  are  obliged  to  examine 
the  same,  and  keep  themselvee  informed  as  to  their  conditioo,  and 
the  manner  in  which  they  are  operated,  with  reference  to  the  se- 
curity and  comfort  of  the  pabUc,  and  compliance  with  the  pro- 
visions of  their  charters  and  the  laws  of  the  state.  Whenever  it 
appears  to  them  that  a  railroad  corporation  has  violated  any  law,  or 
neglected  in  any  respect  or  particular  to  comply  with  the  terms  of  its 
charter,  especially  in  regard  to  connections  with  other  railroads,  the 
rates  of  toll  and  the  time  schedules,  they  are  obliged  to  give  notice 
thereof  to  each  corporation  ;  and  if  the  violation  or  neglect  is  con- 
tinued after  such  notice,  to  apply  to  the  courts  for  an  injunction  to 
restrain  the  company  complained  of  from  further  continuing  to 
violate  the  law  or  the  termaof  its  charter;  and  whenever  it  ap 
pears  that  repairs  are  necessary  to  any  such  road,  or  that  any  addi- 
tiOD  to  the  rolling  stock  or  any  enlargement  or  improvement  in  the 
stationa  or  Btation-housee,  or  any  modification  of  the  rates  of  fare 
for  transporting  freight  or  passengers,  or  any  change  in  the  mode 
of  operating  the  road  and  conducting  its  boeiness  is  reasonable  and 
expedient,  in  order  to  promote  the  security,  convenience  and  com- 
fort of  the  pablic,  they  are  required  to  give  information  to  the  cor- 
poration of  the  improvements  and  changes  adjudged  to  be  proper, 
and,  if  the  company  fail  within  sixty  days  to  ado^  tlieanggestions 
made  to  take  such  le^  proceedings  as  may  be  deemed  expedient 
to  compel  them.  It  is  their  duty  to  listen  to  complunta  against 
a  railroad  company  made  by  the  authorities  of  any  city,  town  or 
county,  and  to  ^ve  its  officers  dne  opportunity  of  explanation, 
and,  if  the  complaint  is  snataioed,  to  reqnire  the  corporation  to  re- 
move the  cause  of  complaint  They  are  required  to  investigate 
the  cause  of  any  accident  on  the  railroad  resulting  in  the  loss  of 
life,  and  of  any  accident  not  so  resulting,  which  shall  reqnire  in- 
vestigation, and  to  make  anuoal  reports  to  the  I^ielature  of  tlieir 
official  acts,  including  each  statements  and  explanations  as  will  dis- 
close the  actual  working  of  the  system  of  railroad  transportation 
in  its  bearing  apon  the  business  and  prosperity  of  the  state,  with 
such  suggestions  as  to  the  general  railroad  policy  of  the  state,  or  as 
to  any  part  thereof,  or  as  to  the  condition,  affairs  or  conduct  of 
any  of  the  railroad  corporations,  as  may  seem  to  them  appro- 
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priate,  with  a  special  report  of  all  accidenU,  and  the  cauaee  thereof, 
for  the  preceding  year. 

All  contracts,  agreemeata  or  arrsngementa  of  any  and  every 
Dature,  made  by  any  railroad  company  doing  bnfiineBS  in  the  state, 
for  the  pooling  of  earningB  of  any  kind  with  any  other  railroad 
company  or  companies,  are  to  be  submitted  to  tlie  comiDissioners 
for  their  inspection  and  approval,  so  far  as  they  may  be  affected 
by  any  of  the  provisions  of  the  act  for  secnring  to  all  persons  just, 
equal  and  reasonable  facilities  for  transportation  of  freight  and 
passengers;  and  if  the  contracts,  agreements  or  arrangements 
shall,  in  the  opinion  of  the  commissioners,  in  any  way  be  in  vio> 
lation  of  the  provisions  of  the  act,  the  commissioners  are  to  notify 
the  railroad  companies,  in  writing,  of  their  objections  thereto, 
specifying  them ;  and  if  the  railroad  companies,  after  sach  notice 
fail  or  n^lect  to  amend  and  alter  such  contract,  agreement  or 
arrangement  in  a  manner  satisfactory  to  the  commissioners,  they 
shall  call  upon  the  attorney-general  to  inatitnte  such  l^al  pro- 
ceedings as  may  be  necessary  to  enforce  the  penalties  prescribed 
for  such  violations. 

It  is  evident,  from  these  and  many  other  provisions  that  might 
be  stated,  that  the  duties  of  the  railroad  comniiasioners,  when 
properly  discharged,  must  be  in  the  highest  degree  beiieScial  to 
the  public,  securing  faithful  service  on  the  part  of  the  railroad 
companies,  and  safety,  convenience  and  comfort  in  the  operation 
of  their  roads.  That  the  state  has  the  power  to  presi^ribe  the  r^- 
nlations  mentioned  there  can  be  no  question.  Though  railroad 
corpsrations  are  private  corporations,  as  distinguished  from  those 
created  for  municipal  and  governmental  purposes,  their  uses  are 
public.  They  are  formed  for  the  convenience  of  tlie  public  in 
the  transportation  of  persons  and  merchandise,  and  are  invested, 
for  that  purpose,  with  special  privileges.  They  are  allowed  to  ex- 
ercise the  state's  right  of  eminent  domain,  that  they  may  appro- 
priate for  their  uses  the  necessary  property  of  others  upon  paying 
just  compensation  therefor,  a  right  which  can  only  be  exercised 
for  public  purposes.  And  they  assnme,  by  the  acceptance  of 
their  charters,  the  obligations  to  transport  all  persona  and  mer- 
chandise apoo  like  conditions  and  at  reasonable  rates ;  and  they 
are  anthorized  to  charge  reasonable  compensation  for  the  services 
they  thns  perform.     Being  the  recipients  of  special  privil^es 
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from  the  state,  to  be  exerciBed  in  the  interest  of  the  public,  and 
assoming  the  obligatione  thus  mentioned,  their  bnaineas  ia  deemed 
affected  with  a  pnblic  use,  and  to  the  extent  of  that  nse  is  subject 
to  legislative  reflation.  Banking  Co.  v.  Smith,  1S8  U.  S.  174- 
179 ;  9  Snp.  Ct.  Bep'r,  47.  That  regulation  may  extend  to  all 
measures  deemed  essential,  not  merely  to  secure  the  safety  of  pa» 
aengers  and  freight,  but  to  promote  the  convenienoe  of  the  public 
in  the  tranBaction  of  businees  with  them,  and  to  prevent  abnsee 
by  extortionate  charges  and  unjust  discrimination.  It  may  em- 
brace a  general  supervision  of  the  operation  of  their  roads,  which 
may  be  ezereised  by  direct  legislation  commanding  or  forbidding 
under  severe  penalties,  the  doing  or  omission  of  particular  acts, 
or  it  may  be  exercised  through  commissioners  speciaUy  apointed 
for  liiAt  purpose.  The  mode  or  manner  of  regulation  is  a  matter 
of  l^slatiTe  discretion.  When  exercised  through  commiasioners 
their  services  are  for  the  benefit  of  the  railroad  corporations  as 
■well  as  of  tho  public.  Both  are  served  by  the  required  super- 
vision over  the  roads  and  means  of  transportation ;  and  there 
would  seem  to  be  no  sound  reason  why  the  compensation  of 
the  commissioners  in  such  case  should  not  be  met  by  the  cor- 
porations,  the  operation  of  whose  roads,  and  the  exercise  of 
whose  franchises  are  supervised.  In  exacting  this  there  is  no 
encroachment  upon  the  fourteenth  amendment.  Requiring  that 
the  burden  of  a  service  deemed  essential  to  the  public,  in  conse- 
quence of  the  existence  of  the  corporations  and  the  exercise  of 
privileges  obtained  at  their  request,  should  be  borne  by  the  cor- 
porations in  relation  to  whom  the  service  is  rendered,  and  to 
whom  it  is  useful,  is  neither  denying  to  the  corporations  the  equal 
protection  of  the  laws,  nor  making  any  unjust  discrimination 
against  them.  All  railroad  corporations  in  the  state  are  treated 
alike  in  this  respect.  The  necessity  of  supervision  extends  to 
them  all,  and  for  that  sapervidon  the  like  proportional  charge  is 
made  against  alL  There  is  no  occasion  for  similar  regulations  for 
the  government  of  other  than  railroad  corporations,  and,  therefore, 
DO  charge  is  made  against  them  for  the  expenses  and  salaries  of 
the  commissioners.  The  rule  of  equality  ie  not  Invaded  where  all 
corporations  of  the  same  kind  are  subjected  to  like  charges  for 
similar  services,  though  no  charge  at  all  is  made  against  other  cor- 
porations. There  is  no  charge  where  there  is  no  service  rendered. 
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The  legislative  and  coDstitatioQal  provieioD  of  the  state  that  taxa- 
tioD  of  property  ehall  he  eqnal  and  nniform  and  in  proportion  to 
its  valne,  is  not  violated  by  exacting  a  contribution  according  to 
their  gross  income,  in  proportion  to  the  number  of  miles  of  rul. 
road  operated  ia  the  state,  to  meet  the  special  service  reqnired. 
Barbier  v.  Connolly,  113  U.  B.  27 ;  5  Sup.  Ct.  Rep'r,  357 ;  Soon 
Hing  V.  Crowley,  113  XJ.  S.  703;  5  Sup.  Ct  Rep'r,  730;  Rail- 
way  Co.  T.  Humes,  115  U.  S.  513;  6  Snp.  Ct  Eep'r,  110. 

There  are  many  instances  where  parties  are  compelled  to  per- 
form certain  acts,  and  to  bear  certain  expenses,  when  the  public 
is  intereeted  in  the  acta  which  are  performed  as  much  as  the  par- 
ties themselves.  Thus,  in  opening,  widening  or  improving 
streets,  the  owners  of  adjoining  property  are  often  compeUed  to 
bear  the  expenses,  or  at  least  a  portion  of  them,  notwithstanding 
the  work  done  is  diiefiy  for  the  benefit  of  the  public.  So,  also, 
in  the  draining  of  marsh  lands,  the  public  is  directly  interested  iu 
removing  the  causes  of  malaria,  and  yet  the  expense  of  snch 
labor  is  nsoally  thrown  upon  the  owners  of  the  property.  Quar- 
antine regulations  are  adopted  for  the  protection  of  the  public 
against  the  spread  of  disease  ;  yet  the  requirement  that  the  vessel 
examined  shall  pay  for  the  examination  is  a  part  of  all  quarantine 
systems.  Morgan,  etc.,  Co.  v.  Louisiana  Board  of  Health,  118 
U.  S.  455,  466;  6  Snp.  Ct  Rep'r,  1114.  So,  the  expense  of  a 
compulsory  examination  of  a  railroad  engineer,  to  ascertain 
whether  he  is  free  from  color  blindneea,  has  been  held  to  be  prop- 
erly chargeable  against  the  railroad  company.  Railway  Co.  v. 
Alabama,  128  tJ.  8.  96, 101;  9  Sup.  Ct  Rep'r,  28.  So,  where 
work  is  done  in  a  particular  county  for  the  benefit  of  the  public, 
the  cost  is  oftentimes  cast  upon  the  county  itself,  instead  of  upon 
the  whole  state.  Thus,  in  County  of  Mobile  v.  Kimball,  102  U. 
S.  691,  it  was  held  that  a  provision  for  the  issuing  of  bonds  by  a 
county  in  Alabama  could  not  be  declared  invalid,  altliongh  it  im- 
pused  upon  one  county  the  expense  of  an  improvement  in  which 
the  whole  state  was  interested.  In  such  instances,  where  the  in- 
terests of  the  public  and  of  individuals  are  blended  iu  any  work  or 
eetviee  imposed  by  law,  whether  the  cost  shall  he  thrown  entirely 
upon  the  individuals  or  upou  the  state,  or  be  apportioned  between 
them,  is  matter  of  l^alative  direction. 

We  see  no  error  in  the  ruling  of  the  court  below  upon  the  fed- 
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era!  qneetion  preseiited,  aod  the  conclnsioa  we  have  reached  ren- 
ders it  nnneceeaary  to  coneider  how  far  the  ohligatJon  of  the  cor- 
poration  was  afEected  b;   the  alleged  amendment  made  to  its 
charter. 
Judgment  affirmed.* 

JtutJces  Bradley  and  Gray  did  not  sit  in  this  case,  nor  take  part 
in  its  decision . 

This  oae  smma  to  oe  one  ot  flnt  imprMslon,  eo  ttt  u  ths  puticalu  point 
decided  Is  concerned.  As  to  the  hardens  which  may  be  cut  apou  eorpomiona 
bj  virtue  of  the  police  power  of  (he  stata,  see  Btate  v.  Chicago,  etc.,  B.  Co., 
S  Am.  R.  R.  ACorp.  Rep.  604;  Am,  Rapid  Tel.  Co.  v.HeM,  4  Am.  R.  R.&Corp. 
Bep.  190,  endnote:  Chicago,  etc.,  E.  Co.  v.  Chicago,  4  Am,  R.  R,  &  Corp.  Bep. 
697,  and  note;  Maine  t.  Qrand  Trank  Rf.  Co.,  ante,  p.  348. 


Ajobioas  Bake-Kotb  Co.  t.  New  Tobk  El.  B.  Co.  bt  al. 

(Ctoort  of  Appeah  of  New  York,  Deo.  It,  IMl.) 

1.  Blktatbd  railroa^ib  in  erazirrs.  Psesgriftiyk  risht  to  Occuft 
STRBBT,  TweDt7  yearn'  adverse  possetialon  of  part  of  the  air,  light  and  aoeess 
appnrtenant  to  a  citj  lot  by  means  of  the  malntnnanoe  of  an  elevated  road  in 
the  street  in  front  of  saeh  lot  is  safflcieat  to  give  title  to  such  aasemeDts  hj 
prescription,  even  thoagh  tha  poasesaion  la  based  on  no  aotnal  adverae  title. 
Btoiestadt  v.  Railroad  Co.,55  N.  T.  220,  distinguished. 

3.  The  possesdoa  of  a  street  bj  an  elevated  railroad  companj  nadet  a  char- 
ter which  provides  that  any  private  property  ased  or  acquired  shall  be  com-- 
pensated  for  by  the  cumpaay  Is  not  necessarily  sabordinate  to  the  street  rights 
ottbeownen  o(  abutting  property. 

3.  Whbn  occupation  bt  railroad  hot  adtirhi  to  rissts  of  ABumKa 
OWNBRS.  In  an  action  against  an  elevated  railroad  company  for  Injury  to  a 
lot  abutting  on  the  street  on  which  theroad  runs,  the  company  pleaded  title  by 
prescription.  The  evidence  showed  that  the  origioal  entry  upon  the  street  was 
merely  experimental;  that  during  the  twenty  years'  posnesnion  relied  on  to  es- 
tablish the  title  the  road  had  been  changed  from  a  cable  road  to  a  steam  rail- 
road; that  the  original  poesessioa  was  taken  when  both  parties  were  Ignorant 
that  Ue  maiotsnanee  of  the  road  interfered  with  the  rights  of  the  owners  of 
•butting  property;  and  that,  after  the  expiration  of  s^d  twenty  years,  tho 
company  institated  proceedings  to  eoademn  the  lot-owner's  street  rights. 
Held,  that  ths  erldence  Jnstifled  a  finding  that  the  company's  posMOsion  waa 
not  adverse  to  the  lot-owner. 

4.  Cbansb  of  oablb  to  elevated  boad.  Eftbct  upon  amoukt  of  rb- 
COTBBT.  Where  some  part  of  the  street  rights  ot  a  lot-owner  have  been  taken 
by  an  elevated   road  operated  by  a  cable,  and  afterward  the  cable  company's 

•  Bepoited  la  LS  Sup.  Ot.  BepT,  196;  149  U   S.  SBS.  ' 
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aaeoMaor  dtmgM  the  ia«d  Into  oii«  op«ntMl  bj  *toua,  uid  lncr«aaee  tba 
Bmouiit  of  inteifBrenee  with  the  lot-omet'i  street  rights,  the  lot-oiriier'B  *»■ 
qnlenceiice  Id  the  opeKtIoD  of  the  osble  mad,  even  though  it  baa  oontinned 
fortwentj  jean,  does  not  diminiah  the  damspea  which  he  maj  recover  from 
the  Bteam  road  for  its  Isterfereoce  with  his  street  rights. 

5.  Dauaqbs  as  an  altbrnatiti  to  injunctive  HBLHr.  Mkasusk  of. 
In  SQ  action  bf  a  lot-owDer  to  restrain  the  operation  of  an  elevated  road  where 
the  court  gruits  In  the  alternative  either  an  injanetioa  or  die  paymeet  of 
damages  bj  the  <Mmpany,  such  damages  shoeld  not  exceed  the  compensation 
to  which  the  lot-owner  woald  be  entitled  were  the  proceeding  one  for  the  con- 
demoatiOQ  of  his  street  right. 

6,  NOI8K    AS    AN     XLKXKST    Of    FBaMAHXHT      DAKAOBS.         1d      BQCh    casS, 

damagea  for  Injarj  resiiltiiig  from  tha  noise  of  passing  trains  should  not  be 
allowed,  dnee  such  damages  arb  onlj  recoverable  where  the  Injury  from  ncnse 
was  caused  while  the  road  was  maintsioed  without  right.  Roger,  C.  J.,  and 
Peckham  and  O'Brien,  JJ.,  dissenting.  Kane  v.  Hsllroad  Co.,  29  N.  B. 
Rep'r,  376;  12-1  N.  Y.  164,  dietingnished. 

APPEAL  from  superior  court  of  New  York  city,  general  term. 
Action  bj  the  American  Baak-Note  Company  against  the 
New  York  Elerated  Railroad  Oompaay  and  others.  FUintiff 
obtained  judgment,  which  was  affirmed  by  the  general  term. 
Defendante  appeal.     Modified. 

Julieti,  T.  Daviet  for  appellants.  Peokham  tfe  Tyler  for  re- 
spondent. 

FiHOH,  J.  This  appeal  is  from  a  jnd|;meDt  awarding  to  the 
plaintifE  compensation  for  the  taking  of  its  property  by  the  con- 
Btrnction  and  maintenance  of  the  elevated  raUway  in  Greenwich 
street,  and  in  front  of  plaintiff's  premises  abutting  on  that  street ; 
and  also  assessing  damages  for  past  injuries  occasioned  by  the 
same  operative  cause ;  and  two  principal  questions  are  presented 
for  our  consideration. 

The  defendants  assert  title  by  proscription  to  so  mnch  of  the 
plaintiQ'e  property  in  the  street  as  was  originally  taken  by  the 
West  Side  and  Yonkers  Patent  Railway  Company,  to  whose  rights 
and  franchises  the  defendants  have  succeeded.  If,  upon  the  trial, 
a  broader  right  by  prescription  was  claimed,  it  had  its  snffieient 
answer  in  the  remark  of  the  court,  appended  to  the  fifth  request 
of  the  defendants'  proposed  concUisions  of  law,  that  "the 
defendants  have  not  maintained  and  operated  a  road  in  the  present 
condition  for  twenty  years.     They  cannot,  by  using  a  one-track 


idbyGoOglC 


Ambeican  Bask-Note  Co.  v.  New  Yors  El.  B.  Co.    585 

road  for  fifteen  jeara  and  a  four-track  road  for  five  years,  obtain 
the  rigbt  to  ran  the  four-track  road  by  preaoription."  That  ia  so 
obrioosly  true  as  to  make  oeedlesB  any  further  reference  to  the 
broader  claim,  bnt  a  narrower  and  more  pUiisiblo  one  was  asserted 
and  founded  apon  a  distinct  finding  of  fact  "  that  a  part  of  the 
light,  air  and  access  of  the  premises  Nos.  115  to  123  Qreenwich 
street  was  taken  for  the  use  of  defendants'  railroad  when  it  was 
first  conatmcted  and  pat  in  operation,  Jul;  2,  1868,  and  has  been 
coatinuoosly  used  since  for  said  railroad  purposes."  There  is  no 
finding  of  fact  that  this  continuons  possession  of  some  undefined 
aud  undescrihcd  part  of  plaintiffs  property  in  the  street  was 
adverse.  On  the  contrary,  the  court  refused  to  make  such  find- 
ing, and  farther  refused  the  defendants'  proposed  conclosion  of 
law  "  that  before  this  action  was  commenced  the  presumption  of 
a  grant  of  the  right  to  maintain  and  operate  an  elevated  railroad 
on  the  east  side  of  Oreeawich  street  from  the  then  owner  of  eaid 
property  to  the  defendants'  predecessor's  company  had  become 
conclnsiTe  by  lapee  of  time."  Exceptions  were  taken  to  tlieee 
refusals,  and  raise  the  question  to  be  discussed,  for,  without  criti- 
cising the  manner  of  the  requests  or  the  form  of  the  pleadings, 
we  think  it  best  to  meet  the  claim  in  its  full  force,  and  dispose  of 
it  on  the  merits.  It  was  quite  material  to  the  defense  interposed, 
for,  while  the  narrower  and  final  claim  does  not  justify  the  com- 
plete and  entire  infringement  upon  the  rights  of  the  abutting 
owner  shown  by  the  proof,  since  the  present  railway  destroys 
these  rights  to  a  much  greater  extent  and  in  a  more  injurious 
manner  than  resulted  from  the  original  atructnro,  yet  it  is  argued 
that  the  claim  bears  upon  the  question  of  permanent  or  fee 
damage,  and  that  by  rejecting  the  defendants'  prescriptive  right 
on  the  east  aide  of  the  street,  if  in  fact  it  existed,  compensation 
has  been  awarded  the  pkintifE  to  some  extent  for  property  which 
in  reality  belonged  to  the  defendants.  The  queation,  therefore, 
is  whether  the;  obtained  title  to  any  part  of  the  plaintifTa  incor- 
poreal right  in  the  street ;  and  that  again  resolves  itself  into  dte 
inquiry  whether  the  possession  of  the  defendants  and  their  prede- 
oeseors  was  continuous,  and  was  or  was  not  adverse.  Ordinarily, 
tJut  is  a  question  of  fact.  It  may  be  conceded  that,  where  the 
DDdisputed  proof  shows  tbat  the  party  asaerting  title  entered  n^ion 
the  premiaea  under  a  claim  of  right  adverse  to  the  true  owner, 
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and  retained  an  open,  exclnsire  and  hoatile  ooenpatioa  for  twenty 
jears,  to  the  knowledge  and  palpable  injur;  of  socb  owner,  while 
not  incapable  of  vindicating  his  right,  and  there  are  no  other  or 
contradictory  'facts,  a  preeumption  of  title  will  arise,  and  the 
court  ahoald  find  in  accordance  therewith.  Butthepreenrnptioo 
ia  not  oonclnBiTe  as  againBt  other  and  fnrther  facts.  It  serves 
only  to  shift  the  burden  of  showing  the  true  character  of  the 
poasession  to  the  owner.  Hammond  v.  Zehner,  21  N.  T.  IIS. 
And  where  there  are  other  facts,  tending  to  justify  a  different 
ioference,  and  loading  fairly  to  a  contrary  concliiBion,  they  are 
also  to  be  taken  into  the  accoant,  and  the  question  becomes,  if 
not  wholly  one  of  fact,  at  least  a  mixed  qnestiou  of  law  and  fact, 
depending  more  or  less  upon  the  circumstances  proved.  Such  I 
believe  to  be  the  situation  in  the  case  at  bar;  for,  if  not  at  the 
beginning  of  the  railway  occupation,  at  least  along  the  line  of  its 
continuance,  and  at  the  end  of  the  twenty  years,  there  were  facts 
and  incidents  which  challenge  the  adverse  ciiaracter  of  the  pos- 
session, and  even  its  continuity  as  unbroken  or  unchanged. 

The  West  Side  and  Youkers  Railway  Company  became  a  corp- 
oratiou  under  the  general  act  or  1850.  By  force  of  its  provisions 
the  company  had  the  right  of  eminent  domain,  and  could  con- 
demn such  property  of  individuals  as  it  needed  for  its  corporate 
porpoaes.  But  in  18fi7,  by  chapter  489  of  the  Laws  of  that  year, 
it  was  given  special  and  peculiar  rights  in  the  streets  of  the  city. 
The  act  was  entitled  "  An  act  to  provide  for  the  constmction  of 
an  experimental  line  of  railway  in  the  counties  of  New  York  and 
Westchester,"  and  authorized  the  primary  erection  of  an  elevated 
railroad  beginning  at  the  southerly  extremity  of  Greenwich  street, 
and  extending  northerly  for  half  a  mile.  The  supporting  colnmna 
were  to  be  placed  along  the  curb-stone  line,  and  to  carry  a  track 
not  more  than  five  feet  in  width,  the  center  of  the  track  to  be 
perpendicular  to  the  center  of  the  columns,  and  not  less  than 
fourteen  feet  above  the  surface  of  the  pavement.  The  road  was 
required  to  be  "operated  exclusively  by  means  of  prupelling 
cables  attached  to  stationary  engines  placed  beneath  or  beyond 
the  surface  of  any  street  through  which  said  railway  may  pass, 
and  shall  be  concealed  from  view  so  far  as  the  same  may  be  detri- 
mental to  the  ordinary  uses  of  said  streets.  The  half  mile  of  road 
was  to  be  completed  in  one  year,  and  its  experimental  character 
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was  ehowQ  by  the  provision  that,  when  ready  for  operation,  it 
Bhonld  be  iospected  by  conamisBionerB  appointed  for  that  parpose, 
upon  wboee  report  that  it  could  be  operated  with  safety  and  dis- 
patch its  exteDsion  northerly  was  to  be  permitted,  bnt  npon  whose 
report  to  the  contrary  the  stmcture  was  to  be  taken  down,  and 
the  street  restored  to  ita  original  condition.  Until  the  action  of 
the  commisBioners,  at  leaat,  the  possession  of  the  railway  oom- 
paay  was  both  temporary  and  experimental.  The  act,  however, 
contained  other  provisions.  By  section  7  it  waa  enacted  that 
"any  private  property  used  or  acquired  shall  be  compensated 
for  by  said  company  nnder  provisions  of  existing  laws  author- 
izint;  the  formation  of  railroad  companies  and  the  acquisition 
of  rights  of  way  therefor."  The  provision  seems  to  have  con- 
templated some  possible  user  of  private  property,  for  which  com- 
pensation should  be  made.  By  section  11  it  was  provided :  "  The 
said  company  shall  be  liable  for  and  shall  pay  all  damages  which 
may  result  to  private  property  or  the  owners  thereof  by  reason  of 
the  construction  of  said  road  ; "  and  was  required  to  give  a  bond 
in  the  penal  sum  of  |500,000  conditioned  for  the  payment  of  all 
snch  damages. 

The  entry  and  possession  of  the  West  Side  and  Yonkers  Oom- 
pany  was  under  this  charter.  That  was  the  grant  and  the  specific 
title  nnder  which  it  occupied  and  nsed  the  streets  as  it  did  occupy 
and  use  tbom.  The  entry  was  not  under  a  general  claim  of  right  ad- 
verse to  all  others,  but  under  a  specific  and  definite  legislative  grant, 
beyond  and  outside  of  which  nothing  was  separately  claimed. 
Neither  the  company  nor  individuals  along  the  line  knew  that 
this  title  was  imperfect,  because  there  were  incorporeal  rights  in 
the  street  belonging  not  to  the  public,  bnt  to  the  abutting  owners ; 
and  yet  the  property  in  fact  existed,  and  the  company  took  it 
without  right,  but,  it  mast  be  admitted,  under  color  of  title 
and  claim  of  right,  since  the  property  taken  was  within  the  ap- 
parent and  possible  boundaries  of  the  grant  under  which  the 
entry  was  made,  and  for  a  time  was  supposed  by  both  parties  to 
he  in  fact  within  its  actual  and  legal  boundaries.  "We  have  de- 
scribed that  entry  as  a  trespass,  as  an  invasion  of  the  rights  of  the 
adjoining  owners,  and  as  an  exclusive  and  injurious  seizure  of 
their  incorporeal  rights  in  the  street.  The  possession  which  fol- 
lowed we  have  declared  to  be  a  continuous  wrong,  for  which  all 
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tlie  time  and  every  daj  diuni^es  accroed,  and  sboald  be  awarded. 
That  sDch  an  entry  may  be  adrerBe,  and  enfficient  to  initiate  a 
pos§eflBion  which  at  the  end  of  twenty  years  would  ripen  into  a 
title,  would  Beem  to  be  qnite  clear  were  it  not  for  the  decieion  of 
the  general  term  that  the  entry  waB  in  eubordinatioii  to  the  rights 
of  tlie  abutters,  and  so  nut  adreree  to  them.  The  authority  relied 
on  is  the  case  of  Broiestedt  v.  Railroad  Co.,  55  N.  T.  220, 
which,  I  think,  has  no  jnst  application  to  the  case  in  hand,  as  the 
learned  connsel  for  appellants  elaborately  explmns.  The  action 
was  by  the  owner  of  the  soil  of  a  highway  to  restrain  the  main- 
tenance and  operation  of  a  railroad  in  front  of  his  premises. 
The  answer  was,  among  other  things,  that  the  plaintiif  a  deed  was 
void,  becanse  the  locus  in  quo  was  held  adversely  by  the  defend- 
ant at  the  time  of  the  conveyance.  The  court  ruled  to  the  w>n- 
trary,  udng  this  language :  "  The  possession  was  not  adverse,  but 
was  under  license  by  act  of  the  legislature,  which  only  extended 
to  the  rights  of  the  public.  The  entry  under  this  license  is  pre- 
sumed to  have  been  in  subordination  to  the  rights  of  the  owner." 
It  must  be  observed  of  this  decision  that  it  related  to  the  defense 
of  champerty.  A  violation  of  the  statnte  in  that  respect  conld 
only  be  shown  by  establishing  a  possession  nnder  some  specific 
title  which  was  itself  adverse  to  the  tille  of  the  plaintiff  s  grantee. 
Crary  v.  Goodman,  22  N.  Y.  170.  There  must  be  a  specific  ad- 
verse title  before  there  can  be  an  adverse  holding  nnder  the  statute 
against  champerty.  Sands  v.  Hughes,  53  N.  Y.  2S7.  Bearing  in 
mind  this  distinction,  it  is  easy  to  see  what  was  in  tnith  decided 
in  the  Broiestedt  Case.  The  specifictitle  asserted  wasone  which 
transferred  the  pnblic  right.  That  public  right  was  consistent  with 
the  private  right,  and  in  nu  reepoct  condicted  with  it  or  assailed  it 
The  legislative  granf,  therefore,  neither  conveyed  nor  purported 
to  convey  tlio  fee  in  the  soil,  whicli  was  the  title  asserted,  nor  any 
right  of  the  individual  owner;  and  suit  appeared  that  the  defend- 
ant, required  to  sliow  the  specific  title  under  which  it  claimed  to 
hold,  showed  only  one  which  was  not  adverse  to  that  of  the  plain- 
tiff, because  it  showed  none  at  all  to  the  right  which  was  the  basis 
of  the  plaintiff's  claim.  Having,  therefore,  no  adverse  title,  the 
defendant's  possession  could  not  be  an  adverse  holding  under  the 
statute,  and,  if  not  adverse,  it  mnst  necessarily  be  ]ire8nmed  to 
have  been  in  snbordination  to  the  plaintiffs  title  and  right. 
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That  was  the  scope  of  the  decision,  and  its  full  and  entire 
force. 

Bat  ia  the  present  case,  and  ander  the  etatatc  of  litaitations,  an 
actnal  adverse  title  is  not  necessary  to  an  adverse  posBeasion. 
The  latter  raaj  be  asserted  and  may  exist  without  showing  an^ 
specific  title  at  all.  A  general  assertion  of  ownership  will  suffice 
if  there  be  color  of  title,  however  gronndless  in  fact ;  and  in  sncli 
a  case  the  poesession  may  be  adverse,  and,  therefore,  not  presump- 
tively  in  subordination  to  the  rights  of  the  true  owner.  As  against 
a  defense  that  the  plaintiffs  deed  was  void  because  when  taken 
the  street  right  was  adveroely  held,  the  Broiestedt  Case  is  decisive ; 
bat  as  against  the  defense  of  title  by  prescription  derived  from  a 
general  adverse  possession  of  the  appurtenant  rights  under  claim 
of  right  and  color  of  title  that  case  is  not  available, 

Nor  can  I  enstain  the  doctrine  of  the  general  term  upon  the 
ground  that  the  charter  underwhich  the  company  entered  recognized 
the  abotter^B  street  rights  through  the  provisions  for  compensation. 
The  terms  of  section  7  relate  to  the  ordinary  acquisition  of  private 
property  by  condemnation,  and  undoubtedly  had  in  view  lands 
out  of  the  street  necessary  for  power  stations  or  other  incidental 
conveniences ;  and  the  provision  of  section  11,  repairing  the  pay- 
ment of  conseqaential  damages  to  any  private  property  injured,  in- 
dicates a  legislative  understanding  that  tlie  condition  was  necessary, 
because  without  it  the  injared  parties  would  have  no  redress.  So 
far  from  recognizing  street  rights  in  the  abutters,  it  inferentially 
assumes,  as  was  then  supposed,  that  they  had  no  existence.  In- 
deed, mere  provisions  for  compenaatiou  in  a  charter  have  never 
been  regarded  as  making  the  entry  upon  private  property  necessa* 
rily  subordinate  to  the  private  right,  and  very  numerous  cases 
could  be  cited  in  which  the  entry  was  deemed  adverse,  and  such 
as  could  ripen  into  a  prescriptive  title,  although  made  under  an 
authority  which  provided  for  compensation.  Baldwin  v.  Calkins, 
10  Wend.  169;  Railroad  Go.  v.  McFarlau,  43  N.  J.  Law,  tM>5; 
Calway  v.  Railroad  Co.,  128  N.  T.  132;  28  N.  E.  Rep'r,  479. 
The  theory  of  the  general  term,  therefore,  cannot  be  sustained, 
while  nevertheless  it  may  very  well  be  that  two  ciroumatances  con- 
nected with  the  original  entry  should  be  taken  into  account  as 
bearing  upon  the  character  of  the  possession,  although  not  at  all 
eondoBive.    The  entry  was  temporary  and  experimental,  asserting 
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no  permanent  or  absolute  right ;  and  neither  party  knew  or  BUp- 
poeed  that  an;  Btreet  rights  of  abuttere  existed.  There  was  no 
conedons  or  intended  adverse  holding  by  the  company,  and  no 
conscioua  or  intended  submission  by  the  pUintiS.  While  that 
mutual  ignorance  may  not  legally  change  the  situatioD,  it  is  an 
element  in  the  oondnct  of  the  parties,  which  may  be  taken  into 
the  acconnt  But  there  are  farther  facts.  The  act  of  1867  was 
followed  by  the  supplemental  act  of  1868  (chap.  855).  That 
extended  the  time  of  construction  for  six  months,  autliorized  such 
form  of  application  of  the  propelling  cable  or  other  motor  as  the 
commissioners  should  approve,  dictated  the  payments  to  be  made 
to  the  city,  and  permitted  a  change  of  the  company's  name.  In 
Jane  of  that  year  a  favorable  certificate  of  the  commissioners  was 
made  uid  filed,  and  the  road  was  put  in  operation,  propelled  by 
a  cable,  July  2  following.  In  1871  steam-dnmmies  were  snbstita- 
ted  for  the  cable,  and  in  1 879  the  east  track  was  taken  down,  and, 
as  it  is  said,  reconstructed.  That  process,  however,  involved  a 
removal  of  the  columns  froup  the  cnrb>line  a  distance  therefrom, 
and  within  the  sidewalk,  of  sixteen  inches.  I  think  these  changes 
were  material  and  substantial,  and  injuriously  affected  the  adjoia< 
ing  owners,  and  that  the  right  now  claimed  and  exercised  is  not 
identical  with  the  original  user.  Nor  am  I  able  to  concede  that, 
because  some  part  of  the  plaiDtifFsright  to  light  and  air  and  access 
taken  by  the  experimental  road  is  also  taken  by  its  snccessors,  a 
title  is  made  lo  that  undefined  and  non-separable  part.  The  user 
cannot,  in  that  manner,  be  divided  and  separated,  and  never  was 
so  divided  and  separated.  The  part  continuously  nsed  was  ao  osed 
as  an  int^ral  element  of  two  different  nsers,  and,  having  no  sep- 
arate and  severable  existence  or  identity,  most  share  the  iate  of 
snch  different  users,  and  cannot  stand  npon  its  own,  which  never 
had  a  defined  and  independent  existence.  I  think  that  truth  must 
necessarily  follow  from  two  considerations.  In  all  cases  of  rights 
by  prescription  the  right  acquired  is  measured  by  the  extent  of  the 
use,  and  that  in  turn  by  the  purpose  of  the  user ;  and  where  essen- 
tially different  purposes  govern  separate  and  successive  users  it  is 
rarely,  if  ever,  possible  to  deem  the  latter  identical  in  any  respect 
or  degree,  A  right  of  way  for  one  purpose  gained  by  user  cannot 
be  turned  into  a  right  of  way  for  another  purpose  if  the  latter 
adds  materially  to  the  burden  of  the  servient  estate ;  and  the  right 
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derived  from  user  cao  never  oat-ruu  or  exceed  the  user  in  which 
it  had  ita  origin.  It  is  aleo  to  be  recalled  that  prescription  pre- 
snppoees  a  grant  which  eonveje  a  definite  right  corresponding  in 
all  material  respects  with  some  equally  definite  user,  which  haa  a 
distinct  and  tangible  purpose.  Now,  it  is  possible  to  presume  a 
grant  for  a  track  above  the  cnrb-stone  line,  and  for  the  pnrpose  of 
a  cable  road,  and  also  to  presume  another  and  different  grant  for 
a  right  above  the  sidewalk  and  the  purpose  of  a  steam  railway ; 
bnt  bow  can  we  preeame  a  grant  of  a  fraction  common  to  each, 
which  never  had  a  user  of  its  own  or  a  purpose  of  its  own,  and 
conld  not  accomplish  either  oneof  the  twoexistingpurposea!  We 
are  referred  to  the  case  of  Baldwin  v.  Calkins,  10  Wend.  169,  as 
showing  that  a  separable  excess  of  nser  beyond  that  authorized 
may  be  cat  off,  and  leave  the  tme  right  uninjured  and  intact.  Bat 
that  tme  right  preserved  was  a  definite  and  distinct  right,  capable 
of  a  separate  user,  and  having  a  real  and  conceivable  purpose,  but 
nothing  of  that  sort  can  be  said  of  the  fraction  here  claimed. 

The  new  use  on  the  west  side  is  essentially  different  from  the 
earlier  one,  even  as  it  respects  the  single  track,  and  cannot  be  saved 
or  modified  by  tacking  to  it  the  use  for  a  cable  road  on  the  curb- 
stone line;  for,  if  we  suppose  that  in  1867  the  plaintiff  had  granted 
to  the  defendants  the  right  to  construct  and  operate  a  cable  road 
snpported  by  columns  in  the  curb-stone  line,  and  thereafter  the 
latter  had  built  and  operated  on  the  east  side  the  present  road, 
and  were  saed  for  so  doing,  the  previous  grant  would  certainly 
be  no  defease  to  an  iajunctioo  or  damages.  In  Davenport  v. 
Lamson,  21  Pick.  74,  the  facts  were  that  the  defendant  had  a 
right  of  way  to  carry  hay  from  a  three-acre  lot  across  plaintifTs 
close,  and,  owning  another  lot  of  nine  acres  adjoining  bis  three 
acres,  threw  down  the  fence  between,  and  b^an  to  carry  across 
the  produce  of  the  twelve  acres,  and  was  sued  in  trespass  quwe 
tia'amtm.  The  court  held  the  action  maintainable,  and  that  the 
ease  was  not  one  for  the  apportionment  of  damages.  The  doc- 
trine involved  was  very  evidently  that  the  trespass  was  such  as  a 
whole,  though  some  inseparable  lesser  right  might  be  mixed  in 
with  it.  And  in  another  case  it  was  ruled  that,  where  a  town 
had  enjoyed  a  drain  to  dischai^e  water  on  another's  land  for  a 
period  lees  than  twenty  years,  and  then  deepened  it,  and  enlarged 
it,  and  varied  its  coarse,  hot  continued  to  use  it,  such  change 
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interrnpted  the  ase  aad  prevented  an  acqoisition  of  the  easement, 
abort  of  twenty  years'  enjoyment  of  it  aa  it  then  was.  Cotton 
V.  ManofactnriDg  Oo.,  13  Mete.  (Mass.)  429.  These  illustrations 
show  what  changes  are  eafBcient  to  interrupt  the  nse  and  turn  a 
right  into  a  wrong,  and  that  the  latter  is  not  affected  or  modified, 
even  as  to  damages,  because  there  ia  in  it  some  inseparable 
or  indivisible  element  of  right.  Such  s  miagling  is  wholly  the 
act  and  tlie  fault  of  the  treapaeaer.  His  conduct  is  snch  aa  to 
make  impoasiblo  any  apportionment;  and  bo,  where  he  claims 
title  by  user,  he  cannot,  ni>on  the  same  principle,  lessen  that  title 
to  the  indivisible  and  inseparable  fragment,  in  order  to  add 
together  two  radically  different  users  that  they  may  extend  over 
twenty  years.  Indeed,  that  fragment  itself  was  used  differently 
by  the  successive  companies,  and  so  as  to  make  utterly  unjust 
any  attempt  to  utilize  the  earlier  silence  and  submission  of  the 
adjoining  owner.  While  that  fraction  was  used  as  itioldental  to  a 
cable  road  on  the  curb-stone  line,  the  plaintiff  might  have  sab- 
mitted  to  it  because  the  inconvenience  was  no  greater ;  but  to  add 
that  submission  to  another  and  radically  different  use,  which  is 
resisted  before  it  ripens  into  a  title,  in  order  to  gain  ownership  of 
the  fragment,  is  obvioasly  unfair  and  unjust  It  may  be  aaid 
generally  that  one  cannot  prescribe  for  an  indivisible  fraction  of 
two  eeaentially  different  users,  having  essentially  different  pur> 
poses,  because  such  fraction  happens  to  be  common  to  both.  If 
the  fraction  is  itself  a  complete  and  independent  user,  represent- 
ing a  complete  and  entire  right,  it  may  stand,  with  the  fractional 
and  separable  excess  rejected.  But  if  it  be  itself  a  mere  fnuition 
of  two  different  nsers,  which  never  could  be  used  by  itself  for 
either  of  the  two  pnrposes,  and  never  existed  as  an  independent 
and  practicable  right,  and  is  dependent  in  each  case  npon  the 
users  [o  which  it  belongs,  it  cannot  be  separately  prescribed  for. 
The  views  thus  expressed  on  this  branch  of  the  case  appear  to  be 
equally  supported  by  the  anthorities  if  the  construction  and 
operation  of  the  elevated  road  is  treated  as  a  nuisance,  as  we  hare 
sometimes  declared  it  to  be.  The  mie  is  stated  in  Wood  on 
Nnisances,  page  727,  section  710,  that  a  prescription  is  entire, 
and  cannot  be  split  by  either  the  party  setting  it  up  or  the  party 
opposing  it.  And  where  the  action  was  for  poUnting  the  air,  and 
the  defense  a  prescriptire  right,  the  defendant  was  reqntrad  to 
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show  that  be  had  a  right  to  do  all  that  the  doclu-atioD  charged. 
He  could  nut  defend  b;  setting  up  a  preairiptire  right  to  do  len, 
and,  if  he  failed  to  aliow  one  to  the  eKtent  of  the  iwer  with 
which  he  is  charged,  hie  action  was  undefended.  Botberam  v. 
Green,  Noy,  67;  Tappling  v.  Jonee,  11  H.  L.  Gas.  890;  Weld 
V.  Horaby,  7  East,  195  ;  Bailey  v.  Appleyard,  3  Hfev.  &  P.  257. 

Bat  there  ia  still  another  fact  to  be  considered.  After  the 
expiration  of  twenty  years  from  July  3,  ISQi,  and  during  the 
pendency  of  the  present  action,  the  defendants  instituted  proceed- 
ings to  condemn  the  plaintiff's  street  rights.  There  is  uo  ques- 
tion over  the  admissibility  of  the  evidence,  for  the  defeudaots 
themselves  gare  the  proof.  This  proceeding  was  neoessarily  a 
solemn  and  formal  admission  ot  record  of  title  in  the  plaintiff  to 
the  incorporeal  rights  in  qneetion.  It  is  to  be  granted  that  moh 
an  admission,  made  after  the  prescriptive  right  had  been  acquired, 
would  not  serve  to  destroy  it.  But  the  admission  is  evidence 
reflecting  back  npon  what  has  occurred,  and  tending  to  show 
what  the  real  character  of  the  possession  claimed  to  be  adverse  in 
truth  was.  Perrin  v.  Garfield,  37  Vt.  304.  The  company  knew 
what  its  own  poseeesion  and  that  of  its  predecessora  had  actually 
been,  and  it  is  hardly  conceivable  that,  if  such  posdeseioa  had 
been  adverse  either  in  fact  or  in  i[>tention,  an  admission  would  be 
formally  made  of  ownership  in  the  easements  outstanding  in  the 
abutter.  We  are  thus  enabled  to  see  all  the  facta  aggregated 
npon  which  the  trial  court  acted  in  determining  that  there  was 
no  adverse  possessiou.  It  was  shown  that  the  original  entry  was 
temporary  and  experimental,  and,  even  after  the  certitioate  of  the 
commissioners,  remained  such  in  fact  while  operated  ae  a  cable 
road,  and  ended  in  practical  failure;  that  the  original  posseaeion 
was  in  ignorance  of  the  right  at  a  later  period  claimed  on  tme 
ude  and  denied  on  the  other ;  that  the  only  possession  for  twenty 
years  waa  of  an  nnseparated  and  inseparable  fragmmt  of  the  two 
essentially  different  users ;  and  that,  after  the  twenty  years,  the 
defendants  instituted  proceedings  for  the  condemnation  of  the 
plaintiffs  street  rights.  Upon  these  facts  it  is  quite  apparent 
that  the  conclnsion  of  the  trial  court  denying  an  adverse  pos- 
eeeSLon  was  not  only  warranted  by  the  evidence,  but  entirely 
jostified  by  it. 

Passing  over  soma  other  qoestiona  raised  by  the  appellants, 

VOL.  V.  —  7B 
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Thioh  we  have  exaoiiaed,  bat  do  not  think  it  necessary  to 
disciiBs,  we  come  to  a  final  question  relating  to  the  measure  of 
damages.  In  awarding  an  injunction  reetraining  the  continuance 
of  the  elevated  road  in  front  of  pluntiffs  preoiiees  theconrt 
fixed  as  an  alternative  the  payment  by  the  defendants  of  (50,000 
for  the  permanent  or  fee  damage,  and  specifically  awarded  $1,000 
of  that  amount  as  damages  resulting  from  the  noise  of  pasuug 
trains.  We  have  already  decidud  that  In  an  action  at  law  ior  the 
wrong  done  to  abutters,  and  in  which  past  damages  only  are 
Bonght,  the  elevated  roads  are  liable  for  the  noise  of  their  trun^ 
upon  the  groand  that  they  arc  trespassers,  and  responsible  for  all 
injuries  resatting  from  their  wrongful  act.  Kane  v.  Kailroad  Co., 
126  N.  Y.  164;  26  N.  E.  Itep'r,  278.  Probably  the  old  technical 
action  of  treepaas  was  inappropriate,  as  was  the  action  of  eject- 
ment to  the  redress  of  an  injury  to  an  incorporeal  right ;  but  tlie 
wrong  done  could  have  been  reached  by  an  action  on  the  case,  and 
may  properly  be  called  a  trespass  upon  the  property  of  the  abut- 
ting owners,  and  the  trespassers  are  liable  for  all  the  damages  le- 
anlting  from  the  wrong.  But  the  question  is  quite  different  when 
no  trespass  and  no  wroug  is  in  any  manner  involved,  and  the  sole 
inquiry  respects  the  compensation  to  be  awarded  to  an  ovniv 
whose  property  is  to  be  rightfully  taken  under  the  due  authority 
of  law.  There  is  no  doubt  in  this  case,  and  I  think  no  doubt  iu 
any  case,  that  the  injunction  of  a  eonrt  of  equity  and  its  alterna- 
tive damages  are  to  be  deemed  a  substitute  for  the  ordinary  prtw 
ceeding  for  condemnatioD,  with  the  practical  difference  only  that 
in  the  one  eaae  the  company  is  the  moving  party  and  in  the  oth^ 
the  owner ;  for  this  court  does  not  in  tbe  least  decree  aaaent  to  the 
doctrine  which  has  sometimes  been  advocated,  that  the  altemativo 
damages  are  wholly  in  the  unlimited  discretion  of  the  court,  and 
BO  the  elevated  roads  entirely  at  their  mercy.  We  had  snpposed 
that  every  trace  of  a  boundless  and  arbitraiy  discretion  in  a  court 
of  equity  bad  wholly  disappeared.  There  ia  no  difflcnlly  in  as- 
suming that  the  alternative  damages  are  awarded  to  the  same  ex- 
tent and  for  tbe  same  elements  as  the  compensation  given  in  a 
special  proceeding  for  the  condemnation  of  land  under  the  law  of 
eminent  domain.  Snch  a  process  in  each  case  ends  in  the  same 
substantial  redress.  The  form  is  different,  but  the  result  is  iden- 
tical. It  follows,  therefore,  that  the  alternative  damages  of  eqni^ 
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must  be  sacb,  and  only  Buch,  aa  would  be  given  in  a  proceeding 
for  the  condemnation  of  lands  for  a  railroad  ose,  due  regard  being 
bad  to  the  diAerent  characteristics  of  the  property  to  be  taken. 
We  must,  as  a  coneequenoe,  recur  to  the  legal  rules  which  have 
been  established  in  Boch  caaee.  They  hare  their  foundation  in 
the  constitutional  provision  that  private  property  shall  not  be 
taken  for  pablic  nse  without  just  compeasation,  and  in  the  terms 
of  the  general  raih^xid  act  formulating  the  mode  of  procedure. 
Those  proTiBions  are  made  applicable  to  the  present  controversy 
both  by  the  original  West  Side  and  Tonkers  charter  and  by  a  sub- 
stantial repetition  in  the  rapid  transit  act  of  1875,  so  that  the  rnles 
governing  the  acquisition  of  private  property  by  the  elevated 
roads  are  identical  with  those  controlling  the  eimilar  acquisition  by 
surface  railroads,  modified  only  by  the  character  of  the  property 
acquired.  What  the  elevated  roads  take  from  the  abutter  are  bis 
easements  of  light,  air  and  access.  The  extent  of  that  taking  in- 
volved some  things  which,  in  the  case  of  a  surface  road,  wonld 
be  merely  incidental  or  consequential  injuries,  for  which  the 
abutter  coidd  not  recover,  since  it  is  well  settled,  both  in  this  state 
and  nnder  even  the  broad  English  statute  of  8  &  9  Yictoria,  that 
where  a  public  use  authorized  by  law  takes  no  land  of  an  indi- 
vidaal,  but  merely  affects  him  by  its  proximity,  the  necessary  an> 
noyancesof  that  perfectly  lawful  use  furnish  no  basis  for  damages. 
Now,  the  elevated  roads  take  no  land  from  the  abutter.  They 
stand  wholly  upon  the  land  owned  by  the  municipality,  and  no 
consequential  damages  flowing  from  the  lawfnl  corporate  user 
could  be  recovered  but  for  the  fact  that  some  of  them,  though  not 
all  of  them,  have  been  by  the  Story  Case,  flO  N.  T.  122,  trans- 
formed  from  consequential  injuries  into  invasions  of  property 
rights.  To  the  extent  of  that  transformation  the  rule  of  damages 
must  feel  the  effects  of  the  change,  bnt  beyond  that  the  further 
oonHequeutial  injuries  have  not  lost  or  changed  their  character, 
and  to  allow  them  as  elements  of  compensation  is  to  transform 
them  also  into  invaaiona  of  property,  and  add  a  new  brood  of 
eaeementa  to  those  already  awarded  to  the  abutter,  instead  of 
leaving  them  where  the  Story  Case  left  them,  the  mere  incidents 
of  a  lawful  use.  In  the  Drncker  Case  (N.  Y.  App.),  12  N,  E. 
Rep'r,  568,  the  full  extent  of  the  transformation  bringing  with  it 
the  liability  for  damages  was  sketched  in  these  words :  "  Smoke 
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and  gaaes,  aahes  and  ciodere,  affect  and  impair  the  eaaemeDt  of 
air ;  the  stnicture  itaelf  and  the  paaeage  of  cars  leeeen  the  ease- 
ment of  light ;  the  drippinj^  of  oil  and  water,  and  poaeiblj  the 
frequent  oolnnins,  interfere  with  conronience  of  aoeeaa;"  but 
there  is  no  hiot  of  any  allowable  recovery  beyond  what^nv  tanio 
coiistitated  some  element  of  the  taking.  In  the  Lahr  Case  (N. 
T.  App.),  10  N.  E,  Rep'r,  538,  Snger,  C.  J.,  was  equally  guarded, 
saying  that  the  incidental  injuries  could  be  recovered,  "  provided 
the  evidence  established  the  fact  that  they  were  deetrnctire  of  the 
easements  of  light,  air  and  access ; "  and  these  careful  expressiona 
were  used,  although  neither  case  involved  a  question  of  fee  dam- 
age. I  am  adverse  to  adding  to  the  abutter's  easements  by  chang- 
ing their  name  and  doing  indirectly  what  I  am  sure  none  of  us 
would  do  directly.  Even  the  ground  upon  which  that  effort  U 
necessarily  rested  partakes  of  the  uncertain  qualities  of  a  qoick- 
sand.  It  is  said  ffret  that  the  taking  of  easements  shonld  be 
deemed  the  equivalent  of  the  taking  of  land.  That  was  held  in 
the  Duke  of  Bucclenuh's  Oase,  L.  R.,  5  H.  L.  41S,  where  the  ease- 
ment affected  was  a  right  of  way,  and  so  quite  different  from  the 
qtioH  easements  of  abatters,  as  well  as  unaffected  by  the  peculiar 
consideratioDG  which  surround  the  new  and  unusual  ose.  It  is 
then  said  that,  under  the  law  affecting  snrface  railroads,  where 
the  ]and  of  the  owner  is  taken,  he  is  entitled  to  the  diminution  in 
the  value  of  the  part  not  taken  occasioned  by  the  use  to  which  the 
part  taken  is  to  be  put. 

The  analogy  relied  on  is,  I  think,  not  at  all  perfect,  and  the  rule 
invoked  is  by  no  means  settled,  but,  on  the  contrary,  most  strongly 
held  the  other  way.  The  onrrent  of  authority  in  the  supretne 
court,  which  has  been  the  final  arbiter  in  this  class  of  proceedings, 
is  rather  against,  than  for  the  doctrine  asserted.  In  Railroad  Go. 
V.  Lee,  18  Barb.  169,  and  more  erplicitly  in  Railroad  Co.  v.  Lao* 
sing,  16  Barb.  69,  it  was  said  that  the  award  should  only  be  for 
the  taking  of  the  land,  and  not  for  the  use  made  of  it,  by  the  r«l> 
road  ;  and  it  was  argued  with  great  justice  that,  since  the  statute 
excluded  a  consideration  of  the  benefits  resnUing  to  the  land  from 
the  railroad,  it  was  unfair  to  compensate  the  owner  for  the  disad- 
vantages of  the  new  nse,  and  leave  him  to  appropriate  tlie  ad- 
vantages. The  doctrine  was  followed  io  Railroad  Co.  v.  Payne, 
19  Barb  278  ;  In  re  Union  Tillage,  etc.,  R.  Co.,  58  Barb.  467 ; 
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Railroad  Co.  v.  Barnard,  9  Hon,  104 ;  Railroad  Co.  v.  Dayton,  10 
Abb.  Pr.  (N.  S.)  183  ;  In  re  Boflton  Road,  27  Hun,  409 ;  and  the 
earlier  cases  were  cited  without  a  hint  of  disapproval  io  Header- 
aon  V.  Railroad  Co.,  78  K.  Y.  433,  Bnt  there  came  a  change  in 
Re  TTtica,  etc.,  R.  Co.,  56  Barb.  456.  That  case  jnatified  damages 
resnltiiig  from  the  use,  founding  its  reasoning  upon  the  language 
of  theslatnte — -a  view  wliicli  the  last  edition  of  Sedgwick  on 
Damages  controverts  as  based  upon  a  misconception.  That  case 
and  its  chanted  rule  was  followed  in  two  others  —  Id  re  New 
TorkC.&H.  R.  R.  Co.,15  Hun, 63;  In  re  Lackawanna*;  W.  R. 
Co.,  29  Hun,  1 ;  bnt  it  was  deliberately  overruled  in  Re  Elevated 
R.  Co.,  36  Hun,  427,  which  was  a  condemnation  proceeding  to 
take  Story's  easements,  the  existence  of  which  he  had  vindicated. 
On  audi  a  stale  of  the  authorities  it  is  not  possible  to  say  that  there 
is  any  snch  settled  rule  as  that  contended  for,  and,  if  there  should 
be  in  the  future,  I  think  it  ought  at  least  to  he  somewhat  limited. 
But,  whatever  may  be  the  ultimate  rule  in  surface  railrv.>ail  cases, 
I  think  that,  as  to  the  elevated  roads,  the  noise  of  their  operation 
should  not  be  taken  into  ac-eount  as  an  element  of  fee  damage, 
it  follows  that  the  judgment  should  be  modified  by  striking  out 
the  sum  of  $1,000  allowed  for  noise,  and,  as  modified,  affirmed, 
withoat  costs  in  this  court  to  either  party  as  against  the  other.* 

Andrews,  Earl  and  Gray,  JJ,,  concur.  Ruger,  C.  J.,  and  Peck* 
ham  and  O'Brien,  JJ,,  concur  to  affirm,  but  dissent  to  the 
modification 

1.  Bl«vmt*d  ndlroada  In  rtreeU  —  noiia  and  Ttbratlon  •■  alMnanti  of  dam- 
age.— The  foregoic^  cu«  maj  ba  ragmided  sa  praseDting  the  definitive  riewH  of 
%ha  eonrt  of  appedb  upon  ihe  subject  of  uolee  Bad  ribnllon  ms  alemenia  of 
daniKge  in  the  eleTKted  isUrokd  CMB*.  That  position  ig  that  where  the  action 
\ebj  the  abatting  owner  for  tbe  tcnmgfidiTUerftrtnee  with  hia  eaaementa  In  the 
street,  tben  the  annoTanee  from  noiw  and  ribratioa  ma;  be  considered  in  eetl- 
mallDg  the  damagoa,  but  when  the  Inquiry  la  as  to  the  just  compensation  to 
which  such  owner  Is  entitled  for  tlie  taiiTtg  ol  his  easemeDla  to  the  extent  thejr 
an  toterfsrad  with,  thsn  the  elements  of  noise  and  vibration  ars  jot  to  'le  con- 
sidered. The  principal  case  has  been  followed  Id  the  following  more  recant 
dedsioDs:  Hessenger  v.  ManbattBD  Bj.  Co.,  188  N.  T.  648;  20  N.  B.  Rep*r, 
455;  Hoore  v.  New  Toilt  El.  R.  Co..  180  N.  Y.  OSS;  2I>  N.  E.  Bep'r,  W7.  This 
position  would  BSMD  to  be  correct,  if  It  be  conceded,  as  held  bj  tbe  same  court, 
that  ■  steam  railroad  upon  the  surface  of  ttae  street,  is  a  legitimate  use  of  the 
same  as  a  public  highway.  Pnbes  v.  Borne,  etc,  B.  Co.,  8  Am.  B.  B.&Corp. 
•  Reported  in  IS  N.  B.  Bep'r,  aV;  1»  N.  Y.  OS. 
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Bep.  182;  B.  C,  131  N.  T.  605.  It  foDowa  from  this  lut  propoaiUoii  that  m 
ftbattiDg  owner  han  no  more  groand  for  eomplaint  ou  account  of  th?  noise  mod 
TlbnLtloD  prodacad  bj  the  opentioa  of  &  satfice  ndlro&d,  thkD  ho  hM  for  the 
Doiaa  and  Tibimtioii  caaied  b^  heavy  teaming  upon  the  street.  And  If  there  ia 
no  remedy  for  the  nolle  and  Tibratlon  prodac«d  by  k  aurfaoe  read,  there  woald 
Mem  to  be  no  reason  why  the  noise  and  *lbntioa  pradaced  by  an  elevated  road 
should  be  considered  as  an  element  of  pennaneot  damages. 

According  to  tlie  views  of  the  writer  a  Bt«am  rtmrokd  is  not »  leKitimaie  use 
of  a  street  as  a  public  hif[hwaj,  and  oonseqnently  the  abutting  owner  may  re- 
cover damages  for  sach  ase  of  the  street,  whether  he  ownstbefeeor  not.  See 
note  to  McQoade  v.  Portland,  etc,  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  47;  note 
to  Pobee  v.  Rome,  etc,  R.  Co.,  S  Am.  R.  B.  &  Corp.  Rep.  191.  The  writer's 
views  npOD  the  s'jbject  of  noise  and  vibration  ae  elements  of  damages  in  sndi 
cases  will  be  found  In  note  to  Qalnesville,  etc.,  R.  Co.  v.  Hall,  8  Am.  R.  R.  ft 
Corp.  Bep,  35T.  That  the  noise  and  vibration  produced  by  the  operUlon  of  a 
railroad  npon  adjacent  property,  If  not  authorised  by  the  legislature,  might  be 
such  as  to  be  a  nuisance  at  common  law,  is  manifest  Id.  See,  also,  Wood 
Nnls.,  ^  eil-644;  Appeal  of  Ladies'  Decorative  Art  Club  (Penn.),  13 
Atl.  Rep'r,  537;  Hurlburt  v.  UcSone,  55  Conn.  81;  Wiley  v.  Elwood,  134  ILL 
381;  35  N.  E.  Rep'r,  G70.  An  abutting  owner  has  a  right  that  the  street  in  front 
of  his  property  sfaall  not  be  used  by  a  railroad  In  such  a  way  aa  to  create  nidse 
and  vibration  amoanUog  to  a  nuisance.  In  a  proceeding  to  estimate  the  Joit 
oompenaation  to  be  pidd  the  abutting  owner  for  the  permanent  interference 
with  his  rights  and  eaeementa  in  the  street,  this  riglit  to  be  exempt  from  the 
nuisance  of  noise  and  vibration,  aboold  be  considered  and  damages  shooM  b* 
allowed  for  any  probable  Interference  therewith.  Oaioesville,  etc.,  B.  Co,  v. 
Rail,  8  Am.  R.  B.  &  Corp.  Bep.  351,  and  note;  Chicago,  etc.,  R.  Co.  v.  Tfix 
(HI.).  37  N.  E.  Bep'r,  81. 

Many  eases,  however,  favor  a  contrary  view,  among  which  may  be  cited 
the  following  :  Carroll  V.  WiscoDsio  Central  R.  Co.,  40  Minn.  ieB;lAmm 
T.  Chicago,  etc,  R.  Co.,45  Minn.  71  ;  Worges  v.  Railroad  Co.,  85  La.  AUL 
641 ;  Hill  V.  Railroad  Co.,  88  La.  Ana.  G99 ;  Raiiroad  Co.  v.  Barton,  4S  U. 
Ann.  171.  In  Carrollv.  Wisconsin  Central  R.  Co.,  theeourtmys:  "Railroads 
are  a  public  necessity.  Tliey  are  always  constructed  and  operated  under  an- 
thority  o(  law.  They  bring  to  the  public  great  benefits  ;  to  some  persons 
more,  to  other  penons  less.  The  operating  them  In  the  most  skillful  and 
careful  manner  caiMes  to  the  public  necessary  Inddental  iaeonveulenoes,  such 
as  noise,  smoke,  cinden,  vtbT«ti<ma  of  the  ground,  interf«renc«  with  travel  at 
the  croasings  of  roads  and  streets,  and  the  like.  One  penon  may  en&er  more 
from  these  than  another.  For  instance,  one  whose  premises  lie  within  a  hun- 
dred feet  of  a  tallnwd  will  feel  the  inconveniences  in  a  greater  degme  than 
one  whose  premises  are  at  the  distance  of  a  thousand  test ;  and  one  who  has 
to  pass  many  times  a  day  along  a  Bti«et  crossed  l>y  a  railroad  suSere  more  in- 
convenience from  it  than  one  who  seldom  has  occa^on  to  pass.  But  the  dit- 
ferenee  is  cmly  In  degree,  not  in  kind.  Such  laooDTeniences  are  commou  to 
the  pnbllc  at  large.  If  each  person  had  a  right  of  action  Iiecause  of  such  in- 
cnnvenlenosa.  It  would  go  far  to  r«nder  the  operating  of  railroads  prwticallf 
Impoasible." 
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L  XiOM  ot  prlvuy  •■  an  eUntntt  of  cUnugM.— In  MwordMce  wUh  tiw 
rala  umoniuwd  In  the  prlndpid  esaa  ■■  to  noioe  and  vlbntioD,  it  Is  held  thM 
Interference  with  tbe  priv&cf  of  premlMe  maj'  be  conaldered  la  an  wtion  tor 
the  trrongfnl  occapaUon  of  the  Htreet  bnt  aot  In  eetinuitlug  the  permanent  or 
fee  danujiee.  HeaMn^er  t.  Manbattan  Rj.  Co.,  139  N.  T.  648 ;  39  N.  EL 
aap'r.  9SS  ;  Moore  t.  Now  York  Bl.  R.  Oo.,  180  N.  T.  628  ;  29  N.  B.  Rep'r,  987. 
Id  the  former  of  these  eases  which  was  In  the  nature  of  treapaaa  or  caae  for 
the  wrongful  nae  of  the  street,  the  court  mjs  :  "  Tbe  oontinned  InvaBlnn  of 
the  prlTac7  of  the  occupant  of  a  butldlog'  ver;  likely  would  hare  tbe  effect  to 
redoce  the  rental  valae  of  It  for  aome  parpoeaa.  The  Brat  floor  of  the 
plaintiffs  building  was  occupied  aa  a  grocer;  or  liquor  atore,  aud  the  two 
aboTs  were  occupied  b;  persona  aa  plaeaa  of  abode.  But,  so  f ar  aa  appears, 
onlf  two  rooms  are  exposed  or  aubjeot  to  the  loss  of  piivacf .  Those  roomB 
are  on  the  third  floor,  and  have  one  window  in  front  on  Oreenwich  street  and 
two  on  the  Franklin  street  side.  The  opportanttjr  hf  nteans  of  the  windows, 
to  look  into  the  rooms,  Is  from  the  station  platform  on  both  streela.  The  evi- 
dence on  the  subject  was  tnalntj  given  by  a  person  who  had  occnplad  those 
rooms,  and  was  to  tlie  effect  that  the  looking  in  the  windows  bj  the  passen- 
gers and  employee  waa  verj  annoying  ;  that  they  did  it  from  the  atatlon  plat- 
form ;  aud  that  they  interfered  with  the  privacy  of  the  rooms,  by  looking  In 
when  atanding  on  the  platform  and  when  ooming  down  the  stairs  along  the 
bnllding.  It  may  tie  seen  that  this  exposure  of  the  rooms,  and  the  ocea- 
pants  within  them,  to  the  observation  of  persons  at  all  times  of  the  day, 
woald  be  detrimental  to  them  aa  dwelling-places.  While  it  is  true  (hat  tlio 
obaervatfoo  taken  by  the  patrons  and  employes  of  tbe  defendants  is  not  the 
act  of  tbe  Utter,  the  defendants  have  furnished  the  means  and  opportunity 
fot  thoaa  persons  to  invade  the  privacy  of  these  rooms  by  looking  into  them 
tbroDgh  the  windows,  and  it  is  by  the  Invitation  and  procurement  of  tbe  de- 
fendants, for  the  purpose  of  the  business  of  tbe  road,  that  people  are  at  tlie 
station  and  on  its  platform.  No  reason  appears  why  the  defendants  should 
not  be  responsible  for  the  oonseqaences  of  the  loss  of  privacy  thus  occasioned 
so  far  as  it  depreciated  the  rental  value  of  the  rooms  in  the  plaintiff's  bulld- 
tng.  Tlioae  oonseqaeuoes  detrimental  to  the  rooms  are  the  rational  resnlt  of 
the  maintenance  of  the  road  and  the  station,  and  are  reasonably  attribuutlila 
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(Supreme  Court  ot  Hlunesota,  Jan.  IS,  IKK.) 

1.  OORPODATiONa.  Btdceholdbrs.  Double  liability  olaubh  of  Hu- 
KnOTAOOWBTrnrTioiTCOKBTRUBD.  Artiole  10,  aection  8,  of  tbe  coDstltutinn  of 
Uinneeota,  providing  that  "  each  aloekfaolder  in  any  corporation  (excepting 
those  organised  for  the  parpoae  of  carrying  on  any  kind  of  m au u fact u ring  or 
mechanical  buaineos)  shall  be  liable  to  the  amount  of  stock  held  or  owned  by 
him,"  ia  self-exeenting,  and  creates  an  individual  liaUllty  on  the  part  ol  the 
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Mockboldei  tor  wrponta  debti  to  an  Mnonnt  «qiiaJ  to  the  Mnoiuit  of  rioek 
b«ld  or  owned  t^  hini  In  addition  to  hia  llabllitj  apoa  his  contimet  of 
BubMrtptioB. 

8.  Relbabb  or  cxiRPORAtToir  uitdbr  nreoLVKNT  i.»w,  ErKBcr  upoit  nocK- 
BOLDKK'a  UABILITT.  The  proTlaioDfl  Id  eectioa  1  of  ehaptsr  SO,  Lkwa  1B8B, 
amending  the  InsolTeat  law  of  1881,  "  that  the  nleaM  of  any  debtor  under 
tbte  act  ehalt  Dot  operate  to  discharge  any  other  pwrty  liable  aa  torety,  gnaran- 
tOT,  or  othsrwioe  for  the  same  debt,"  includes  stockholders  who  are  liable  f«r 
the  debta  of  the  corporation, 

3.  Thin  provision  Is  not  uoeoDStltatlonal,  as  applied  to  rssns  where  the  lia- 
bility of  the  stookholder  was  incnrred  I>efore,  but  the  proceedlnjcs  under  the 
iDBolTeot  act  were  had  and  the  corporation  dlaohargsd  sabeaqnenl  to   Its 


APPEAL  from  district  court,  Ramsey  county,  Brill,  judge. 
Action  by  Elizabeth  L.  Willis  against  the  St.  Paul  Sanita- 
tion Company  and  others  to  enforce,  as  againet  its  stockholders,  a 
sum  doe  from  said  company.  Jndgment  for  plaintiS,  Defend- 
ant E.  L.  Mabon  appeals.     Affirmed 

James  H.  Fooie  for  appellant,  J.  C.  A  W.  3.  Michetd  tor 
respondent. 

Mitchell,  J.  1.  This  was  an  action  brought  by  a  creditor  of 
an  insolvent  corporation  to  recover  from  certain  of  its  stock- 
holders on  their  individnal  liability  for  the  corporate  debts,  onder 
what  is  commonly  called  "  the  double  liability  olaase  "  of  the  con- 
stitution, which  provides  that  "each  stockholder  in  any  corpora- 
tion (excepting  those  organized  for  the  purpose  of  carrying  on 
any  kind  of  mannrnctnring  or  mechanical  business)  shall  be  liable 
to  the  amount  of  stock  held  or  owned  by  him."  Art,  10, 
§  3.  The  principal  question  in  the  case  is  whether  this  pro- 
vision of  the  constitution  is  self-executing,  or  whether  it  requires 
l^slation  to  carry  it  into  efFect.  The  same  question  is  also 
involved  in  the  cases  of  McKusick  v,  Seymour  and  Ueagher,  50 
N.  W.  Rep'r,  1114  (submitted  at  alaterdayof  the  present  term), 
and  has  been  exhaustively  ai^ed  in  both  cases.  Some  points 
were  made  by  counsel  in  one  case  that  were  not  niged  in  the 
other ;  but  as  the  question  is  common  to  both  cases,  and  as  there 
was  an  understanding  among  counsel  that  all  arguments  presented 
in  either  should  be  considered  in  both,  we  shall  endeavor  to  fully 
du'ermine  the  question  in  the  present  opinion.    In  addition  to 
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this  main  qQeetioa,  counael  for  appellaatB  in  the  Meaglier  Case^ 
anpra,  urged  that  this  coiiBtitutional  provisiOD  is  aot  inteodod  to 
impose  any  "  double  liability  "  upon  stockhulders,  bat  simply  means 
that  they  shall  be  bonnd  to  pay  for  their  stock  once  its  "  face 
amonn  t,"  any  device  or  agreement  to  the  contrary  notwithetanding, 
and  that,  having  once  paid  for  their  stock  in  full,  they  are  not  farther 
liable.  Except  for  the  eminence  of  thecoansel  who  have  advanced 
this  view,  we  woald  not  deem  it  entitled  to  serions  consideration. 
While  no  fixed  form  of  words  has  been  adopted  to  express  the 
idea,  yet  provisions  coached  in  more  or  lees  similar  langnage  have 
been  frequently  incorporated  into  constitntiond  and  statutes,  and 
have  been  uniformly  undei-stood  and  construed  as  providing  for 
an  individual  liability  of  stockholders  for  corporate  debts  in  addi- 
tion to  this  risk  of  losing  the  amount  of  their  stock.  This  is  the 
meaning  which  has  been  invariably  attached  to  this  provision  of 
our  constitution.  It  is  the  one  attributed  to  it  by  this  coort  in 
numerous  oases,  although  never  in  the  form  of  a  direct  and  au- 
thoritative decision ;  and  we  do  not  believe  that  the  construction 
now  sought  to  be  placed  upon  it  ever  occurred  to,  or  was  ever  ad- 
vanced by,  any  one,  until  sufi^eated  by  counsel  in  the  present 
case.  Any  such  construction  would  render  the  provision  mean- 
ingless and  useless,  for  all  that  would  be  accomplished  by  it  was 
already  fully  covered  by  the  law.  If  a  person  had  subscribed  for 
stock,  and  had  not  paid  for  it  the  amount  agreed,  of  course  he 
was  liable  to  the  corporation,  and  through  it,  to  its  creditors ;  and 
if  the  stock  had  been  issued  to  him  as  paid-up  stock,  when  not  in 
fact  paid  for,  under  such  circumstances  as  to  operate  as  a  fraud 
upon  creditors,  he  was,  upon  well-settled  primriples,  liable  to 
them  as  for  unpaid  stock  aubscriptions.  The  construction  con- 
tended for  would  give  the  public  no  security  beyond  what  they 
already  had  under  the  existing  law.  Its  absurdity  is  rendered 
apparent  wheii  considered  in  connection  with  the  amendment  of 
November  5,  1872,  iaclosed  in  parentheses ;  for  then  the  whole 
section  would  mean  that,  while  the  stockholders  in  all  other  cor- 
porations should  be  liable  to  pay  once  for  their  stock  at  its  face 
amount,  yet  stockholders  in  manufacturing  corporations  need  not 
be  required  to  do  so.  The  obvious  intention  of  the  provision  was 
to  add  to  the  ordinary  liability  of  a  corporation  for  its  debts  the 
individaal  liability  of  the  stockholders  to  a  limited  amount,  and 
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that  the  meaBnre  of  that  liability  should  be  a  bqiu  equal  to  the 
amoimt  of  Btock  owned  or  held  by  tUem,  This  stock  is  not  the 
subject  of  the  liability,  but  the  meaeare  of  it ;  in  other  words,  the 
stockholders  are  liable,  not  for  the  stock,  bat,  in  addition  thereto, 
for  a  enm  measured  by  the  amount  of  the  Btock. 

2.  This  brings  ns  to  the  main  question,  viz.,  whether  this  pro- 
vision  of  the  conetitntioa  ib  eelf-execating.  That  snch  has  been 
the  general  nnderstanding  of  the  bench,  bar  and  bosiDess  men  in 
this  state  is  conceded.  This  court  has,  in  a  long  line  of  cases,  as- 
snmed  that  snch  was  the  fact.  Dodge  v.  Koofing  Co.,  16  Minn. 
373  (Gil.  337) ;  Allen  v.  Walsh,  25  Minn.  643 ;  Slate  v.  Thresher 
ManofgCo.,  40  Minn.  213;  41  N.  W.  Rep'r,  1030;  Mohr  v. 
Elevator  Co.,  40  Minn.  343;  41  N.  W.  Eep'r,  1074;  Arthur  v. 
WilUus,  44  Minn.  409;  46  N.  W.  Rep'r,  851;  Densmore  v. 
Stone  Co.  (Minn.),  48  N.  W.  Rep'r,  528.  And,  so  far  as  we  are 
aware,  the  correctness  of  this  view  has  never  been  qnestioned  or 
doubted  in  any  ooort,  until  one  of  the  counsel  in  this  case  inter- 
posed a  brief  in  Arthur  v.  Willius,  snpra,  in  which  he  took  the 
position  for  which  he  now  c(mtendB.  Of  coarse  it  is  true,  as 
counsel  suggests,  that  this  court  has  never  before  been  called  on 
to  decide  the  question,  and  that  mere  assumption  on  the  part  of 
either  bench  or  bar  does  not  make  a  thing  law ;  but,  on  the  other 
hand,  it  ie  also  true  that  a  construction  which  has  for  a  third  of  a 
century  been  accepted  by  every  one  as  so  obviously  correct  as 
never  to  have  been  qnestioned  or  doubted  ie  much  more  likely  to 
be  right  than  a  newly -discovered  one,  sug^sted  at  this  late  day 
by  the  emergencies  of  present  litigation.  The  fact  that  no  sndi 
view  ever  before  suggested  itself  to  the  minds  of  court  or  counsel 
in  the  onmerous  cases  where  the  point  might  have  been  made, 
and  where  it  was  to  the  interest  of  coonad  on  one  side  or  the 
other  to  make  it,  certainly  raises  a  strong  presamption  against  it 
Moreover,  as  the  generally  accepted  view  has  donbdess  long  been 
the  basis  of  the  credit  of  corporations,  it  ought  not  now  to  be  dis- 
turbed, unless  clearly  wrong.  But  if  the  qnestion  was  entirely 
one  of  first  impression,  we  have  no  doubt  as  to  how  it  sbonld  be 
determined.  A  constitution  is  but  a  higher  form  of  statutory 
law,  and  it  is  entirely  competent  for  the  people,  if  they  so  desire 
to  incorporate  into  it  self-executing  enactments.  These  are  much 
more  common  than  formerly,  tlie  object  being  to  put  it  beyond  the 
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power  of  the  legislature  to  render  them  nugatory  bj  refosing  to 
enact  legislation  to  carry  them  into  effect.  Prohibitory  provisions 
in  a  constitation  are  nsnally  eelf-executing  to  the  extent  that  any 
thing  done  in  violation  of  them  is  void.  But  instances  of  affirmative 
eelf-execnting  provisions  are  nameroiis  in  almost  every  modern  con- 
Btitntion.  For  instances  of  this  see  State  v.  Weston,  4  Neb.  216 ; 
Thomas  v.  Owens,  4  Md.  189;  Reynolds  v.  Taylor,  43  Ala.  420; 
Miller  v.  Marx,  55  Ala.  822;  People  v.  Hoge,  55  Cal.  612. 

Without  stepping  to  specify,  it  will  be  found  on  examination 
that  oar  own  constitution  abonnds  in  provisious  that  are  unques- 
tionably self -execn ting,  and  reqnire  no  legislation  to  pnt  them  into 
operation.  The  qncetion  in  every  case  is  whether  the  tangaage  of 
a  coDstitational  provision  is  addressed  to  the  courts  or  the  legisla- 
tnre  —  does  it  iudicate  that  it  was  intended  as  a  present  enact- 
ment, complete  in  itself  as  definitive  l^islation,  or  does  it  con- 
template BDbseqnent  legislation  to  carry  it  into  effect }  This  is  to 
be  determined  from  a  consideration  both  of  the  language  nsed 
and  of  the  intrinsic  nature  of  the  provision  itself.  If  the  natnre 
and  extent  of  the  right  conferred  and  of  the  liability  imposed  is 
fixed  by  the  provision  itself,  eo  that  they  can  be  determined  by 
the  examination  and  constmction  of  its  own  terms,  and  there  is 
no  language  used  indicating  that  the  subject  is  referred  to  tbe 
legislatnre  for  action,  then  the  provision  should  be  construed  as 
self-executing,  and  its  language  as  addressed  to  the  courts.  In 
almost  every  case  cited  by  appellants  in  which  a  constitational 
provision  has  been  held  not  self -executing,  it  will  be  found  either 
that  its  langnage  indicated  an  intention  that  legislation  should  be 
had  to  carry  it  into  effect,  or  that  the  natnre  of  the  provision 
itself  was  such  as  to  render  such  legislation  necessary.  To  the 
first  class  may  be  referred  the  provision  in  the  constitation  of 
Mtssonri  (qnite  different  from  that  in  ours)  considered  in  the  case 
of  Morley  v.  Thayer,  S  Fed.  Rep'r,  739,  although  that  case  really 
only  dedded  that  the  plaintiff  could  not  recover  because  he  had 
not  followed  the  remedy  provided  by  statute.  To  the  same 
class  belongs  the  case  of  Jerman  v.  Benton,  79  Mo,  148,  although 
it  seems  to  have  been  assumed,  without  argument  or  considera- 
tion, that  the  constitutional  provision  there  considered  required 
legislation  to  carry  it  into  effect.  To  the  second  class  belongs 
Bowie  V.  Iiott,  34  La.  Ann.  214.  in  which  it  was  held  that  a  con- 
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stitutional  provision  that  "  all  landa  sold  io  pnranance  of  decrees 
of  coarts  shall  be  divided  into  tracts  of  from  ten  to  fift;  acres," 
reqaired  l^slation  to  carry  it  into  effect.  This  is  plain  from  tbe 
very  Batare  of  the  provision.  It  famishes  no  modua  operandi, 
and  does  not  provide  how  or  by  whom  tho  land  waste  be  divided, 
nor  determine  thb  exact  size  of  the  tracts.  It  was  evidently  a 
mere  general  direction  to  the  legislature.  To  tbe  same  dasB  may 
be  referred  the  case  of  Missouri,  K.  &  T.  Ry.  Co.  v.  Texas  & 
St  L.  Ky.  Co.,  10  Fed,  Bep'r,  503,  involving  a  provision  in  the 
uonstitntioa  of  Texas  tliat  "  every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect  with  or  croea  any 
other  railroad,"  althongli  all  that  was  decided  in  that  case  was  that 
the  defendant  railway  company  could  nut,  on  its  own  motion,  make 
the  crossing  withoutthe  conBentoftliedefendant,  or  without  resort 
to  legal  proceedings  in  which  the  conditions  and  limitations  under 
which  such  right  should  be  exercised  should  be  judicially  tized 
and  determined.  Groves  v.  Slaughter,  16  Pet.  499,  cited  by  ap- 
pellant, perhaps  goes  further  than  any  other  case  in  holding  a 
coDBtitutional  provision  not  self-executing;  bat  its  weight  as  an 
authority  is  much  weakened  from  the  facts  that  it  was  not  con- 
sidered by  a  full  bench,  and  was  decided  by  a  divided  court,  Jii&. 
tice  Story  being  one  of  the  dissenters.  Moreover,  it  seems  diffi- 
cult to  reconcile  the  decision  in  that  case  with  the  mle  that 
prohibitory  constitutional  provisions  are  self-executing  to  the 
extent  that  any  thing  done  in  violation  of  them  )b  void  ;  or  the 
farther  rule,  which  that  court  has  always  professed  to  follow,  that 
it  would  adopt  the  constrnction  given  to  the  constitution  and  laws 
of  a  state,  not  conflicting  with  those  of  the  Union,  by  the  highest 
court  of  that  state. 

Of  all  the  cases  cited  by  appellant,  the  one  most  relied  on  is 
that  of  French  v.  Teschemaker,  24  Oal.  618.  Tbe  constitution  of 
California  provided:  "§32.  Does  from  corporations  shall  be 
secured  by  such  individual  liability  of  the  corporators  and  other 
means  as  may  be  prescribed  by  law."  "§  36.  Each  stock- 
holder of  a  corporation  or  joint-stock  association  shall  be  Individ- 
oally  and  personally  liable  for  his  proportion  of  all  its  debts  and 
liabilities."  The  court  held  that  section  36  was  not  se)f-execnt- 
ing.  But  Uie  decision  was  mainly  based  npon  two  considerations. 
Tbe  first  was  that,  while  this  section  provided  that  each  etock- 
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holder  shonld  be  liable  for  his  proportion  of  the  corporate  debts, 
yet  it  did  not  determiae  what  that  proportion  should  be,  nor  pre- 
scribe any  rule  by  which  it  ahonld  be  ascertained.  The  second 
was  that  section  36  was  to  be  read  in  connection  with  section  32, 
which  was  evidently  addressed  to  the  le^slatnre.  No  each  con- 
siderations exist  here,  and  hence  we  do  not  thiok  that  the  case  is 
in  point  The  tangaage  need  in  our  constitntion  is  positive  and 
mandatory.  There  is  nothing  in  it  indicative  of  an  intention  that 
ancillary  legislation  should  be  bad  to  carry  it  into  effect ;  neither 
is  there  any  thing  in  the  nature  of  the  liability  imposed  snch  as  to 
render  any  such  legislation  necessary.  It  is  in  the  form  of  a 
present,  complete  enactment,  which,  although  elliptical  in  form, 
definitely  fixes  the  nature  and  amount  of  the  liability,  and  to 
whom  the  liability  is  incurred.  Aa  remarked  in  Allen  v,  Walsh, 
snpra,  "  it  declares  the  creation  of  a  liability  to  the  extent  nuned 
in  the  cases  referred  to."  It  is  tnte  that  a  qnestion  might  arise 
as  to  whether  it  is  the  person  who  holds  the  stock  when  a  debt  ie 
contracted,  or  the  one  who  holds  it  when  the  action  is  brought,  or 
any  one  who  held  it  at  any  time  while  the  debt  existed,  that  is 
liable.  Bnt  this  is  a  mere  question  of  construction,  which  would 
exist  if  the  same  or  similar  langaage  were  used  in  a  statute,  as, 
has  Boraetimes  been  the  case.  Bnt  questions  of  construction, 
whether  of  a  constitution  or  a  statute,  are  for  the  courts,  and  not 
for  the  le^slature.  In  fact,  all  tlie  criticisms  of  the  appellant 
upon  this  article  of  the  constitution  refer  merely  to  supposed  ob- 
scurities in  its  meaning,  or  doubts  as  to  its  construction ;  and 
the  logic  of  their  argument  is  that  it  is  for  the  legislature  to  eon- 
stme  it,  and  determine  its  true  meaning.  According  to  their 
Tiew,  it  means  any  thing  or  nothing,  according  as  the  legislature 
see  fit  to  construe  it.  Bnt  the  people  meant  something  by  this 
provision,  and  when  that  meaning  is  judicially  determined  by 
legitimate  rnles  of  construction,  it  is  as  obligatory  on  the  le^^a- 
tnre  as  on  any  one  else. 

Much  stress  is  laid  upon  the  .fact  that  this  proTision  contains 
CO  remedy  for  enforcing  the  liability,  as  indicating  that  it  was 
not  intended  to  be  self-executing.  We  fail  to  perceive  any  force 
whatever  in  this  line  of  argument  The  maxim,  ubijug  ibire' 
medittm,  is  as  old  as  the  law  itself.  As  was  said  by  Lord  Holt  •.  * 
"If  a  man  has  a  right,  he  must  have  a  means  to  vindicate  ami 
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maintain  it,  and  a  remedy,  if  be  ia  injured  in  the  exercise  and  en- 
joyment of  it:  and,  indeed,  it  is  a  vain  thini;  to  imagine  a  right 
without  a  remedy,  for  want  of  right  and  want  of  remedy  are  re> 
ciprocal."  The  maxim  referred  to  gave  occasion  for  the  inven- 
tion of  that  form  of  action  called  "  an  action  on  the  caae."  The 
principle  adopted  by  the  coorte  accordingly  was  that  the  novelty 
of  the  particular  complaint  in  an  action  on  the  case  was  no  objeo- 
tion,  provided  an  injury  cognizable  by  lav  be  shown  to  have  been 
inflicted  on  the  plaintifl.  Every  atatnte  made  against  an  injory, 
mischief  or  grievance  impliedly  gives  a  remedy  for,  if  no  remedy 
be  expressly  given,  a  party  has  his  action  upon  the  statute.  For 
example,  "  if  a  penalty  be  given  by  statute,  but  no  action  for  the 
recovery  tliereof  be  named,  an  action  of  debt  for  the  penalty  will 
lie,"  2  Dwar.  St.  677.  So  where  a  statute  requires  an  act  to  be 
done  for  the  benefit  of  another,  or  forbids  the  doing  of  an  act 
which  may  be  to  his  injury,  thoagh  no  action  be  given  io  express 
terms  by  the  statute  for  the  omission  or  commission,  the  general 
rule  of  law  is  that  the  party  injnred  shall  have  an  action  ;  for 
where  a  statute  gives  a  right,  there,  although  in  express  tenns  it 
has  not  given  a  remedy,  the  remedy  which  by  law  is  properly  ap- 
plicable to  that  right  follows  as  an  incident.  Ashby  v.  White,  3 
lid.  Itaym.  938.  Hence  in  the  present  case  it  was  not  necessary 
that  the  constitution  ahonld  have  expressly  given  a  remedy  by 
which  a  creditor  of  the  corporation  might  enforce  the  liability  of 
a  stockholder.  If  it  in  fact  created  snch  a  liability  of  the  latter 
in  favor  of  the  former,  there  would  not  be  the  least  tronble  in 
framing  a  proper  complaint  in  an  action  toenforce  it.  Of  conrse 
the  remedy  is  always  within  the  control  of  the  legislature,  and 
may  be  changed  as  they  see  fit,  provided  only  it  remains  adequate. 
It  is  entirely  competent  for  them  to  provide  a  new  and  statntoiy 
remedy,  and  make  it  exclusive,  if  they  see  fit.  An  inference  in 
favor  of  appellant's  contention  is  sought  to  be  drawn  from  tlie 
history  of  this  provision  in  the  constitutional  convention.  In  the 
form  in  which  it  is  now  found,  this  provision  was  the  one  adop- 
ted by  the  Democratic  wing  of  the  convention.  The  provisi(Hi 
first  adopted  was  that  "  proviaion  shall  be  made  making  each 
stockholder  individually  liable  to  the  amount  of  stock  held  or 
owned  by  him."  Counsel  say,  and  doubtless  correctly,  that  this 
would  not  have  been  self-executing,  as  its  langu^^  was  directed 
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to  tbe  l^slatnre,  and  evidentlj  contemplated  l^ielatioa  to  can-; 
it  into  effect.  In  this  form  it  was  adopted  b;  the  committee  of 
the  wbole,  and  then  referred  to  the  committee  on  phraseologjr 
and  revision,  who  reported  it  back  in  its  present  form  ("  every 
Btockholder  shall  be  liable,"  etc.),  when  it  was  adopted  b;  t)ie 
convention.  To  onr  minds,  the  material  change  which  that  com- 
mittee made  in  the  language  indicates  very  Btrungly  that  the  pur- 
pose of  the  change  was  to  put  the  provision  in  the  form  of  a  self- 
execnting  enactment,  and  thne  place  it  bejond  tho  power  of  the 
legislatnre  to  defeat  the  object  Boaght  to  be  accomplished. 

An  argament  is  also  sought  to  be  drawn  from  suljseijaeQt  leg- 
islative constraction.  We  attach  little  or  no  importance  to  this. 
An  argnment  either  way  mif;ht  be  made,  for  the  legislation  upon 
the  subject  of  the  individual  liability  of  stockholders  has  been  vari- 
able and  not  nniformlj  consistent  either  with  the  theory  that  the 
constitution  itself  created  such  a  liability  or  that  it  did  not.  Upon 
the  theory  that  it  did,  it  mnst  be  confessed  that  some  of  this  legis- 
lation was  superfluous,  and  its  repeal  unavailing.  On  the  oUier 
hand,  it  may  be  said  that,  in  passing  chapter  56,  Laws  1878,  mak- 
ing stockholders  in  manufacturing  or  mechanical  corporations 
liable  for  corporate  debts  to  the  amount  of  stock  held  or  owned 
by  diem,  the  legislature  must  have  assumed  that  the  constitution 
itself  created  such  a  liability  in  the  case  of  other  corporations,  for 
it  is  aot  to  be  supposed  that  they  would  have  singled  out  manu- 
facturing corporations  as  the  only  ones  where  such  a  liability  should 
exist.  Moreover,  tlie  legislatare  in  snbmitting,  and  the  people  in 
adopting,  the  amendment  of  1872,  excepting  corporations  organ- 
ized for  a  manufacturing  or  mechanical  business  from  the  opera- 
tion of  section  3,  article  10,  of  the  constitution,  must  have  supposed 
that  this  section  ex  propria  vigore  created  an  individusl  liability  on 
the  part  of  stockholdere,  for  otherwise  the  amendment  was  use. 
less  and  unnecessary,  unless  it  was  to  relievo  the  legislatare  from 
a  sort  of  moral  obhgation  to  legislate  on  the  subject. 

3.  The  answer  in  this  case  alleges  that  in  July,  1889,  the  de- 
fendant corporation  was,  upon  petition  of  creditors  under  the  in- 
solvent law  of  1881,  adjudged  insolvent,  and  a  receiver  of  its 
property  appointed  by  the  court,  who  had  fully  administered  the 
corporate  assets,  and  distributed  the  proceeds  among  those  credit- 
ors who  executed  releases  to  the  corporation  as  required  by  stat- 
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Dte ;  that  plaintiff,  in  Juiaaiy,  1890,  executed  and  filed  each  a  re- 
lease, and  accepted  her  dividend  from  the  receiver.  It  is  claimed, 
under  the  doctrine  of  Mohr  v.  Elevator  Oo.,  40  Minn.  343  ;  +1  N. 
W,  Rep'r,  1074,  that  this  release  of  the  corporation  had  the  effect 
of  also  releasing  the  etockholders.  The  plaintiff,  on  the  other 
hand,  claims  that  the  mle  of  that  case  was  changed  by  chapter  30, 
Lan-s  1889,  entitled  "An  act  to  amend  an  act  entitled  'An  act 
to  prevent  debtors  from  giving  preference  to  creditors,  and  to  a©- 
cure  the  eqnal  dUtribntion  of  the  property  of  debtors  among  their 
creditors,  and  for  the  releaeeof  debts  against  debtors,' "  section  1 
of  the  amendatory  act  providing  "that  the  release  of  any  debtor 
nnder  this  act  shall  not  operate  to  discharge  any  other  party  liable 
as  surety,  guarantor  or  otherwise  for  the  same  debt."  The  point 
is  made  that  this  amendatory  act  is  invalid,  because  the  subject  is 
not  sufSciently  expressed  in  its  title.  There  is  nothing  in  this.  It 
recites  verhathn  the  title  of  the  original  act,  which  sufEciently  ex- 
presses the  subject  of  that  act.  It  is  trno  that  the  title  of  the 
amendatory  act  does  not  refer  to  the  chapter  or  year  when  the 
original  act  was  passed,  bat  this  is  unimportant,  especially  as  there 
WHS  no  other  act  of  the  same  title.  Similar  titles  have  been  inva- 
riably sustained  in  this  and  other  jurisdictions  having  the  same 
constitutional  provision.  The  title  of  this  act  is  not  materially 
different  from  that  sustained  by  this  court  in  City  of  Winona  v. 
School  Dist.,  40  Minn.  13 ;  41  N.  W.  Eep'r,  539. 

It  is  further  claimed  tliat  the  amendment  is  inapplicable,  because 
its  terms  will  not  include  the  liability  of  stockholders  for  cor- 
porate debts,  the  argument  being  that,  where  words  of  specific 
import  are  followed  by  a  general  terra,  the  general  term  is  to  be 
taken  to  apply  only  to  persons  or  things  ^usdem  generis  with  the 
specific  terms ;  that  the  words  "  or  otherwise  "  must,  therefore,  be 
limited  to  those  whose  liability  for  the  debt  is  of  the  same  kind  as 
that  of  surety  or  guarantor ;  and  that  the  liability  of  a  stoekh  older 
for  the  debts  of  a  corporation  is  different  from  that  of  either  a 
surety  or  guarantor,  and,  therefore,  not  within  the  terms  of  the  act. 
The  act  of  18S9  was  passed  about  two  weeks  after  the  decision  of 
the  Mohr  Case,  and  the  proviso  referred  to  was  doubtless  enacted 
for  the  very  purpose  of  changing  the  rule  laid  down  in  that  case- 
That  it  had  that  effect  was  assumed  in  Tripp  v .  Bank,  41  Minn. 
400 ;  48  N.  W.  Rep'r,  60  (decided  August  12,  18S9).  Even  nnder 
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tba  strict  doetriae  of  «/tudem  goneria,  we  hare  no  doobt  that  the 
term  "  or  otherwise  "  woald  embrace  tho«e  liable  as  stockholders 
for  corporate  debts;  for,  while  that  liability  is  sui  geiieria,  yet  it 
is  JD  many  respects  sufBciently  aaalogoaa  to  that  of  surety  or 
guarantor  to  fall  within  the  same  ^^eral  class.  But  thedoctiiueof 
fyuadem  generis  ie  but  a  rale  of  conetraction  to  aid  in  ast^rtainiiig 
the  meanlog  of  the  legislature,  and  does  not  warrant  a  coart  in 
confining  the  operation  of  a  statute  within  narrower  limits  than 
intended  by  the  law-makers.  The  geoeral  object  of  an  act  some- 
times reqairoB  that  the  final  general  term  shall  not  be  restricted  in 
meaning  by  its  more  specific  predecessors.  Thus  the  ezpreasion 
"any  bond  or  other  specialty,"  has  been  held  tocomprehend  every 
kind  of  specialty,  including  a  statute.  The  evident  intention  was 
that  this  amendment  should  embrace  all  cases  where  someone  else 
was  liable,  in  whatever  capacity,  for  the  same  debt  with  the  in- 
solvent debtor. 

The  itisolvency  proceedings  agatost  the  corporation  were  iosti- 
tated  and  its  discharge  granted  after  the  passage  of  the  act  of 
1889,  hot  the  debt  for  which  plaintiff  snee  was  contracted  prior 
to  that  date ;  and  it  is  claimed  that  the  act  is,  aa  to  stockholders 
whose  liability  had  been  already  incarred,  unconstitutional,  because 
impairing  the  obligation  of  contracts.  We  confer  onr  inability  to 
appreciate  the  force  of  this  argument.  The  liability  of  a  stock- 
holder is  fixed  and  measured  by  the  constitution  alone.  The  in- 
solvent law  neither  increases  nor  affects  that  liability,  but  has  ref- 
erence solely  to  the  remedy  of  the  creditor  against  the  insolvent 
debtor.  An  existing  creditor  would  have  as  much  right  to  object 
to  the  passage  of  a  bankrupt  act,  or  a  debtor  to  its  subsequent  re- 
peal, as  would  this  appellant  to  object  to  the  aiaeodiaent  of  this 
insolvent  law.  Baukrapt  laws,  either  by  express  provision  or  by 
eoastroction,  generally  provide  that  the  discharge  of  tlie  bankrupt 
shall  not  release  another  person  who  is  liable  for  the  same  debt. 
This  has  been  held  indiscriminately  in  cases  where  the  debt 
was  contracted  before,  aa  well  as  where  it  was  oontraeted  after  the 
passage  of  the  bankrupt  act,  and  it  was  never  sagg^ted  that  as  to 
such  other  person  the  act  was  invalid,  as  impairing  the  obligation 
of  his  contract.  The  discharge  of  the  insolvent  or  bankrupt  in 
such  cases,  as  we  have  repeatedly  held,  is  not  the  voluntary  act  of 
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the  creditor,  but  purely  by  operatioa  of  law,  which,  like  the  act  of 
Ood,  bnrte  Dobodj.     Order  affirmed.* 

Ootporattoiu  —  dtmUa  UafaiUty  provlBlaoi  at  oomtltBlion^—  8m  1  Btmdk 
FltT.  Goip..  §  lie. 


Bddd  V.  N«w  YosK ;  Nbw  York,  kx  kel.  Amuak,  v.  Walbh  ; 
New  York,  ex  eel.  Pinto,  t.  Sake. 

(Bupreme  Ckwrt  of  the  TJnltad  BUt«a,  Feb.  «,  IBM.) 

1.  CoNsnTDTioirAL  LAW.  REoui^TixacaABaBBOFasAiKBLKTATORB.  Tho 
boilnAM  of  recalTlng  grain  In  eleVBtors  for  storage  or  trkDBfer.  ks  at  preHent 
condacMd,  is  on«  affected  with  a  pablis  Intareat,  and  tlie  qaestloa  of  what  la  a 
Masooable  compenoatioQ  for  the  Mrrlce  nndBred  bj  aach  elevaton  is  a  Isfcia- 
lative  and  not  a  JadlelaL  one.  Hnnn  t.  lUinois,  04  U.  S.  118,  approTod  and 
followed. 

3.  Btatutb  of  New  Turk  pixiro  a  UAXiinnc  bats  for  blkvator  bek- 
TICK  SKLD  TALiD.  The  Lam  of  New  York  of  1888,  chapter  681,  fixing  a  maX' 
imom  charge  of  &r«-«igbtfaiiDf  a  cent  per  bnahel  tor  elevatiog,  leaetving,  weigh- 
ing and  diecharglng  grain  bf  means  of  floating  or  stationar;  elevatora,  in  any 
citj  of  the  atfeite  containing  a  population  of  one  hnadred  and  thirty  tbonaand 
or  OTer,  la  not  a  taking  of  prtnite  property  without  due  proeeM  of  law,  but 
Is  a  valid  exerdae  of  the  police  power,  aa  well  In  Ita  application  to  elevators 
owned  by  private  Indlvlduale  as  tothooe  owned  by  oompaniae  having  chartered 
prlvilegee  from  the  elate,  since  the  boainew,  as  carried  on,  la  aSected  with  a 
pabllc  Interest,  and  is  a  practical  monopoly. 

3.  The  farther  provision  that,  in  transferring  grrain  to  and  from  veaeela  and 
canal-boats,  the  charge  for  ahovellng  to  the  leg  of  the  elevator  when  unloading 
and  far  trimming  cargo  when  loading,  shall  be  limited  to  the  actual  cost  of  the 
ODtslde  labor  employed  therein,  does  not  render  the  act  invalid,  since  nnder 
cover  of  a  charge  for  thla  work  the  purpose  of  the  statute  might  easily  bo 

4.  hntvrtso  of  optration  of  act  to  citirb  of  a  bpkcifihd  ropULATtox. 
Validftt,  The  fact  that  the  operation  of  the  act  is  limited  to  cities  having  a 
population  of  one  hundred  and  thirty  thousand  or  over,  doss  not  render  it  nn- 
constitutional,  as  denying  the  equal  protection  of  tbe  laws. 

5.  VaLIDITT    of     act    AB    AFFBtTFBD    BY    tJUBSTIOira  OF    INTKBaTATE   OOM- 

HEBOE.  The  fact  that  the  elevators  are  Jargely  employed  In  the  transfer  of 
grain  which  la  In  coarse  of  transportation  from  the  western  states  to  tbe  sea- 
board does  not  render  the  act  obnoxious,  as  a  regulation  of  interstate  oom- 


i  N  error  to  the  eaperior  court  of  Baffalo,  state  of  New  York. 
J\.  Iq  error  to  the  eapreme  conrt  of  the  state  of  New  Yoife. 
Affirmed. 

»  Beported  Id  GO  H.  W.  Bep-r,  1117.  ' 
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Blair  Lee  and  Speneer  Glwion  for  plaintiffs  in  error  in  Bndd 
T.  People.  G.  F.  Tabor,  attomey-geaeral,  aod  G.  T.  Quimhj/  far 
defendftnts  in  error  in  B&me.  B.  F.  Tracy  and  TT.  N.  Dykman 
for  plaintiffs  in  error  in  the  other  oases.  O.  F.  TiAor,  attorney- 
general,  and  J.  A.  Syland  for  defendants  in  error  in  same. 

Mr.  Justice  Blatohfobd  delivered  tho  opinion  of  the  conrt. 

On  the  9th  of  June,  1SS8,  the  governor  of  the  state  of  New 
York  approved  an  act,  chapter  581  of  the  Laws  of  New  York  of 
18SS,  which  had  been  passed  by  the  two  bouses  of  the  legislatare, 
three-fifths  being  present,  entitled  "  An  act  to  regulate  the  fees 
and  charges  for  elevating,  trimming,  receiving,  weighing  and  dis< 
cbai^ng  grain  by  means  of  floating  and  stationary  elevators  and 
warelionses  in  this  state."  The  act  was  in  these  words :  "  Section 
1.  The  maximum  charge  for  elevating,  receiving,  weighing  and 
dischai^ing  grain  by  means  of  floating  and  stationary  elevators 
and  warehouses  in  this  state  shall  not  exceed  the  fcdlowjng  rates, 
namely :  For  elevating,  receiving,  weighing  and  diachai^ng 
grain,  fiv&«igliths  of  one  cent  a  bushel.  In  the  process  of  handling 
grain  by  means  of  floating  and  stationary  elevators,  the  lake  ves- 
sels or  propellers,  the  ocean  vessels  or  steamships  and  canal-boats, 
shall  only  bereqnired  to  pay  the  actual  cost  of  trimming  or  shovel- 
ing to  the  1^  of  the  elevator  when  unloading  and  trimming  cat^ 
when  loading,  g  3.  Any  person  or  persons  violating  the  provis- 
ions of  this  act  shall,  upon  conviction  thereof,  be  adjudged  guilty 
of  a  misdemeanor,  and  be  punished  by  a  flue  of  not  less  than  two 
hundred  and  fifty  dollars  and  costs  thereof.  §  3.  Any  person  in- 
jured by  the  violation  of  the  provisions  of  this  set  may  sue  for 
and  recover  any  damages  he  may  sastain  against  any  person  or 
persons  violating  said  provisions.  §  4.  This  act  shall  not  apply 
to  any  village,  town  or  city  having  lees  than  one  hundred  and 
thirty  thousand  population.  §  6.  This  act  shall  take  effect  im< 
mediately." 

On  the  26tb  of  November,  1888,  an  indictment,  which  had 
been  found  by  the  grand  jury  of  Erie  county.  New  York,  in  the 
court  of  sessions  of  that  county,  against  J.  Talman  Badd,  for 
charging  and  receiving  fees  for  elevating,  receiving,  weighing  and 
discharging  grain  into  and  from  a  stationary  elevator  and  ware- 
house, contrary  to  the  provisions  of  said  statute,   came  on  trial 
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before  a  criminal  term  of  the  superior  coort  of  Boffitlo,  Erie 
oonnty. 

The  charge  in  the  indictment  was  that  Bndd,  at  Bq£^o,  od  the 
19tti  of  September,  1888,  being  manager  of  the  Wells  elevator, 
which  was  an  elevator  and  warehouse  for  receiving  and  discharg- 
ing grain  in  the  city  of  BuSaln,  that  city  being  ii  municipal  cor- 
poration duly  organized  in  purauance  of  the  laws  of  the  state  of 
New  York  and  having  a  population  of  upward  of  one  hundred 
and  thirty  thousand  people,  did  receive,  elevate  and  weigh  from 
the  propeller  called  the  "  Oceanica,"  the  property  of  the  Lehigh 
Yalley  Transportation  Company,  a  body  corporate,  fifty-one  ihuii- 
sand  bushels  of  grain  and  corn,  the  property  of  said  company, 
into  the  said  Wells  elevator,  and  nutawfully  exacted  from  said 
company,  for  elevating,  receiving,  weighing  and  discharging  said 
grain  and  com,  the  sam  of  oue  cent  a  bushel,  and  also  exacted 
from  said  company,  for  shoveling  to  the  leg  of  the  elevator,  in  tlio 
nnloading  of  said  fifty-one  thouBand  bushels  of  grain  and  corn, 
$1.75  for  every  one  thousand  bushels  thereof,  over  and  above  the 
actual  copt  of  such  shoveling. 

The  facts  set  forth  in  the  indictment  were  proved,  and  the 
defendant's  counsel  requested  the  coart  to  instruct  the  jury  to 
render  a  verdict  of  acquittal,  on  the  gronnd  that  the  prosecution 
was  founded  on  a  statute  which  was  in  confiict  both  with  the  coa- 
stitntioD  of  the  United  States  and  with  that  of  the  state  of  New 
York ;  that  the  services  rendered  by  Bndd,  for  which  the  statute 
assumed  to  fix  a  price,  were  not  public  in  their  nature ;  that  neither 
the  persons  rendering  them,  nor  the  elevator  in  questiou,  had  re- 
ceived any  privilege  from  the  legislature;  and  that  such  elevator 
was  not  a  public  warehouse,  and  received  no  license.  The  court 
declined  to  direct  a  verdict  of  acquittal,  and  the  defendant  ex- 
cepted. 

The  court  charged  the  jury  that  it  was  claimed  by  the  proaecn- 
tioQ  that  the  defendant  had  violated  the  statate  in  charging  more 
than  five-eighths  of  one  cent  a  bushel  for  elevating,  receiving, 
weighing  and  disehargiog  the  grain,  and  in  charging  more  than 
the  actual  cost  of  trimming  or  shoveling  to  the  leg  of  the  elevator, 
in  nnloading  the  propeller;  that  the  statute  was  constitutioDal ; 
and  that  the  jury  should  find  the  defendant  guilty  as  charged  in 
the  indictment,  if  they  believed  the  facts  which  had  been  adduced. 
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The  defendant  excepted  to  that  part  of  the  chai^  which  mstrncted 
the  jnry  that  they  mi^ht  find  the  defendant  guilty  of  exacting  an 
excessivQ  rate  for  shoreling  to  the  leg  of  the  elevator,  and  also  to 
tiiat  part  which  ioatrncted  the  jarj  that  they  might  convict  the 
defendant  for  having  exacted  an  exceaeive  rate  for  elevatiag, 
receiving,  weighing  and  discharging  the  grain  and  com. 

The  jury  bronght  in  a  verdict  of  guilty  as  charged  in  the 
indictment,  and  the  court  eentencod  the  defendant  to  pay  a  fine 
of  fSAO,  and,  in  default  thereof,  to  stand  committed  to  the  com- 
mon jail  of  Erie  coanty  for  a  period  not  exceeding  one  day  for 
each  dollar  of  eaid  fine.  The  defendant  appealed  from  that 
jadgmeiit  to  the  general  term  of  the  superior  conrt  of  BafFalo, 
which  affirmed  the  judgment.  He  then  appealed  to  the  court  of 
appealfl  of  New  York,  which  affirmed  the  judgment  of  the 
fiuperior  court  of  BnSalo;  and  the  latter  court  afterward  entered 
a  judgment  making  the  jndgiacnt  of  the  court  of  appeals  it« 
jadgmeut  The  defendant  then  sued  out  from  this  conrt  a  writ 
of  error  directed  to  the  superior  court  of  Buffalo. 

The  opinion  of  the  court  of  appeals  is  reported  in  117  N.  Y. 
1 ;  22  N.  E.  Eep'r,  670.  It  was  delivered  by  Judge  Andrews, 
with  whom  Chief  Judge  Ruger  and  Judges  Earl,  Danforth  and 
Finch  concurred.  Judges  Feckham  and  Qray  dissented.  Judge 
Gray  giving  a  dissenting  opinion,  and  Judge  Feckham  adhering 
to  the  dissenting  opinion  which  he  gave  in  the  case  of  Feople  v. 
Walsh,  117  N.  Y.  631;  22  N.  E.  Rep'r,  683. 

On  the  22d  of  June,  188S,  a  complaint  on  oath  was  made 
before  Andrew  Walsh,  police  justice  of  the  city  of  Brooklyn, 
N.  Y.,  that  on  the  preceding  day  one  Edward  Annan,  a  resident 
of  that  city,  had  violated  the  provisions  of  chapter  581  of  the 
Laws  of  New  York  of  1888,  by  exacting  from  the  complainant 
more  than  five-eightha  of  one  cent  per  bushel  for  elevating* 
weighing,  receiving  and  discharging  a  boat-load  of  grain  from  a 
canal-boat  to  an  ocean  steamer,  and  by  exacting  from  the  canal- 
boat  and  its  owner  more  thau  the  actunl  cost  of  trimming  or 
ahoveling  to  the  leg  ot  the  elevator,  and  by  chai;ging  against  the 
ocean  steamer  more  than  the  actual  cost  of  trimming  the  cargo, 
the  services  being  rendered  by  a  filiating  elevator  of  which  Annan 
was  part  owner  and  one  of  the  agents.  On  this  complaint,  Annan 
was  arrested  and  brought  before  the  police  justice,  who  took 
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testiiDonj  in  the  case,  and  committed  Annan  to  the  cnatody  of 
the  aheiiS  of  the  county  of  Kings  to  answer  the  chai^  before  a 
coart  of  special  seeeione  in  the  city  of  Brooklyn.  Thereupon 
writs  of  Kabeaa  oorpuB  and  certiorari  were  granted  by  the  supreme 
conrt  of  %\ie  state  of  New  York,  on  the  application  of  Annan, 
returnable  before  the  general  term  of  that  court  in  the  Brat 
instance ;  but,  on  a  hearing  thereon,  the  writs  were  dismissed, 
and  Annan  was  remanded  to  the  custody  of  the  sheriff.  The 
opinion  of  the  general  term  is  reported  tu  2  N.  T.  Supp.  275. 
Annan  appealed  to  the  court  of  appeals,  which  affirmed  the  order 
of  the  general  term  (117  N.  Y.  621;  £2  N.  E.  Rep'r,  682),  for 
the  reasons  set  forth  in  the  opinion  in  t)ie  Case  of  Bndd,  117 
K.  Y.  1 ;  22  N.  £.  Rep'r,  670 ;  and  the  judgment  of  the  court  of 
appeals  was  afterward  made  the  judgment  of  the  supreme  conrt. 
Annan  sned  out  a  writ  of  error  from  this  court,  directed  to  the 
supreme  conrt  of  the  state  of  New  York. 

Like  proceedings  to  the  foregoing  were  had  in  the  case  of  one 
Francis  E.  Pinto,  the  charge  against  him  being  that  he  had 
exacted  from  the  complainant  more  than  five-eighths  of  one  cent 
per  bushel  for  receiring  and  weighing  a  cargo  of  grain  from  a 
boat  into  the  Pinto  stores,  of  which  he  was  lessee  and  manager, 
the  same  being  a  stationary  grain  elevator  on  land  in  the  city  of 
Brooklyn,  N.  Y.,  and  had  exacted  more  than  the  actual  cost  of 
trimming  or  shoveling  to  the  leg  of  the  elevator.  Pinto  sned 
out  from  this  conrt  a  writ  of  error  to  the  supreme  court  of  the 
state  of  New  York. 

The  main  question  involved  in  these  cases  is  whether  this  conrt 
will  adhere  to  its  decision  in  Munn  v.  Illinois,  94  IT.  S.  118. 

The  conrt  of  appeals  of  New  York,  in  People  v.  Bndd,  117 
N.  Y.  1 ;  32  N.  E.  Bep'r,  670,  held  that  chapter  581  of  the  Laws  of 
1888  did  not  violate  the  constitutional  gnaranty  protecting  private 
property,  but  was  a  legitimate  exercise  of  the  poHce  power  of  the 
state  over  a  business  affected  with  a  public  interest.  In  regard  to 
the  indictment  against  Bndd,  it  held  that  the  charge  of  exacting 
more  than  the  statnte  rate  for  elevating  was  proved,  and  that  as 
to  the  alleged  overcharge  for  shoveling,  it  appeared  that  the 
carrier  was  compelled  to  pay  $4  for  each  one  thoosand  bashels 
of  grain,  wliich  was  the  charge  of  the  shovelers'  nnion,  by 
which  the  work  was  performed,  and  that  the  anion  paid  the 
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elevator,  for  the  aae  of  the  lattar's  Bteam  shovel,  $1.76  for 
each  one  thoDsand  bashels.  The  court  held  that  there  was 
no  error  in  eabmitting  to  the  jury  the  qaeBtion  as  to  the  over- 
charge for  shovtiing;  that  the  inteatioa  of  the  statute  waa 
to  coafioe  the  charge  to  the  *'  actual  cost "  of  the  ont- 
side  labor  required ;  and  that  a  violation  of  the  act  in  that 
particular  was  proved ;  bnt  that,  as  the  verdict  and  seuteoce  vere 
justified  by  proof  of  the  overcharge  for  elevating,  even  if  the 
alleged  overcharge  for  shoveling  was  not  made  out,  the  ruling  of 
the  superior  court  of  Bnfblo  could  not  have  prejudiced  Budd. 
Of  course,  this  court,  in  these  cases,  can  consider  onlj  the  federal 
questions  involved. 

It  is  claimed,  on  behalf  of  Budd,  that  the  statute  of  the  state 
of  New  Tork  is  nnconstitntioDal,  because  contrary  to  the  provis- 
ions of  section  1  of  the  fourteenth  amendment  to  the  constitn- 
tion  of  the  United  States,  in  depriving  the  citizen  of  his  property 
without  due  process  of  law ;  that  it  is  unconstitutional  in  fixing 
the  maximum  ohai^  for  elevating,  receiving,  weighing  and  dis- 
chai^ng  grain  by  means  of  floating  and  stationary  elevators  and 
warehouses  at  five-eighths  of  one  cent  a  bushel,  and  in  forbidding 
the  citizen  to  make  any  profit  upon  the  use  of  his  property  or 
labor;  and  that  the  police  power  of  the  state  extends  only  to* 
property  or  business  which  is  devoted  by  its  owner  to  the  public 
by  a  grant  to  the  pnblic  of  the  right  to  demand  its  nse.  It  is 
claimed  on  behalf  of  Annan  and  Pinto  that  fioatiog  and  station- 
ary elevators  in  the  port  of  New  York  are  private  property,  not 
affected  with  any  public  interest,  and  not  subject  to  the  regnla- 
tion  of  rates. 

"Trimming"  in  the  oanal-boat,  spoken  of  in  the  statute,  is 
shoveling  the  grain  from  one  place  to  another,  and  is  done  by 
longshoremen  with  scoops  or  shovels ;  and  "  trimming  "  the  ship's 
cargo  when  loading  is  stowing  it  and  securing  it  for  the  voyage. 
Floating  elevators  are,  primarily,  boats.  Some  are  scows,  and 
have  to  be  towed  from  place  to  place  by  steam  tugs  hut 
the  majority  are  propellers.  When  the  fioating  elevator  ar- 
Hvee  at  the  ship,  and  makes  fast  along  side  of  her,  the  canal- 
boat  carrying  the  grain  is  made  fast  on  the  other  side  of  the 
elevator.  A  long  wooden  tube,  called  "  the  leg  of  the  elevator," 
and  spoken  of  in  the  statute,  is  lowered  from  the  towpr  of  the 
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elevator  so  that  its  lower  end  eaters  the  hold  of  the  caaal-boat  in 
the  midst  of  the  grain.  The  "  spoat "  of  the  elevator  is  low- 
ered into  the  ship's  hold.  The  machinery  of  the  elevator  is 
then  Bet  in  motion,  the  gnun  is  elevated  ontof  the  canal-boat, 
received  and  weighed  in  the  elevator,  and  discharged  into  the  ship. 
The  grain  is  lifted  la  "backets"  fastened  to  an  endless  belt, 
wbicli  moves  tip  and  down  in  the  leg  of  the  elevator.  The  lower 
end  of  the  1^  is  baried  in  the  grain  so  that  the  bucktits  are  snb- 
merged  in  it.  As  the  belt  moves,  each  backet  goes  np  full  of 
grai[i,  and  at  the  npper  end  of  the  leg,  io  the  elevator  tower, 
empties  its  oontents  into  the  hopper  which  reoeives  the  grain.  The 
operation  would  cease  unless  the  groin  was  trimmed  or  shoveled 
to  the  leg  as  fast  as  it  is  carried  np  by  the  buckets.  There  is 
a  gang  of  longshoremen  who  shovel  the  groin  from  all  parts  of 
the  hold  of  the  canal-boat  to  "the  leg  of  the  elevator,"  so  that 
the  bncketa  may  bo  always  covered  with  grain  at  the  lower  end 
of  the  leg.  This  "  trimming  or  shoveling  to  the  leg  of  the 
elevator,"  when  the  canal-boat  is  unloading,  is  that  part  of  the 
work  which  t)ie  elevator  owner  is  required  to  do  at  the  "  actnal 
cost." 

In  the  Budd  and  Pinto  Cases  the  elevator  was  a  stationary 
one,  on  land;  and  in  the  Annan  Case  it  was  a  floating  elevator.  In 
the  Badd  Case  the  court  of  appeals  held  that  the  words  "  actual 
cost,"  used  in  the  statute,  were  intended  to  exclude  any  cha^ 
by  the  elevator  beyond  the  sum  specified  for  the  use  of  its  ma- 
chinery in  shoveling,  and  the  ordinary  expense  of  operating  it, 
and  to  confine  the  charge  to  the  actual  cost  of  the  outside  labor 
required  for  trimming  and  bringing  the  groin  to  the  leg  of  the 
elevator ;  and  that  the  purpose  of  the  statute  could  be  easily 
evaded  and  defeated  if  the  elevator  owner  wero  permitted  to 
separate  the  services  and  charge  for  the  use  of  the  steam-shovel 
any  sum  which  might  be  agreed  upon  between  him  and  the 
sbovelers'  union,  and  thereby,  imder  oolor  of  charging  for  the  use 
of  his  steam-ehovel ,  exact  from  the  carrier  a  sum  for  elevating 
beyond  the  rate  fixed  therefor  by  the  statute. 

The  court  of  appeals,  m  its  opinion  in  the  Bndd  Case,  con- 
sidered fully  the  question  as  to  whether  the  legislature  had  powers 
under  the  constitution  of  the  state  of  New  York,  to  prescribe 
a  maximum  charge  for  elevating  gnun  by  stationary  elevaton^ 
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owned  bv  indiridaals  or  corporations  who  had  appropriated  their 
property  to  that  nse,  and  were  engaged  in  that  biisiness;  aod  it 
answered  the  inqniry  in  the  affirmatire.  It  also  reviewed  the 
case  of  Munn  v.  Illinois,  94  U>  S.  113,  and  arrived  at  the  oon- 
elasioQ  that  this  court  there  held  thiit  the  legisIatiuD  in  question 
in  that  case  was  a  lawfal  exercise  of  lej^islative  power,  and  did 
not  infringe  that  clause  of  the  fourteenth  aineudmeut  to  the  con- 
Btitation  uf  the  United  States  which  provides  that  no  state  shall 
"  deprive  any  perion  of  life,  liberty  or  property  without  due  pro- 
cess of  law ; "  and  that  the  legislation  in  question  in  that  case 
was  similar  to,  and  not  distinguishable  in  principle  from,  the  act 
of  the  state  of  New  York. 

In  regard  to  Muuq  v.  Illinois  the  court  of  appeals  said  that 
the  question  in  that  case  was  raised  by  an  individual  owning  an 
elevator  and  warehouse  in  Chicago,  erected  for,  and  in  connection 
with  whioli  he  had  carried  on,  tho  business  of  elevating  and  stor- 
ing grain  many  years  prior  to  the  passage  of  the  act  in  question, 
and  prior  also  to  the  adoption  of  the  amendment  to  the  constitu- 
tion of  Illinois,  in  1S70,  declaring  all  elevators  and  warehouses 
where  grain  or  other  property  is  stored  for  a  compensation  to  be 
public  warehouses.  The  court  of  appeals  then  cited  the  cases  of 
People  V.  Railroad  Co.,  70  N.  Y.  569 ;  Bertholf  v.  O'Reilly,  74 
N.  Y.  50U ;  Buffalo  E.  S.  R.  Co  v.  Buffalo  St.  K.  Co.,  Ill  N.  Y. 
132 ;  1»  N.  E.  Rep'r,  63  ;  and  People  v.  King,  110  N.  Y.  418  ; 
18  N.  E.  Rep'r,  246  —  as  cases  in  which  Munn  v,  Illinois  had 
been  referred  to  bv  it,  and  said  that  it  (.■ould  not  overrule  and  dis- 
regard  M imn  v.  IllinoiB  without  subverting  the  principle  of  its 
own  decision  in  People  v.  King,  and  certainly  not  witliout  dis- 
regarding many  of  its  deliberate  expressions  in  approval  of  the 
principle  of  Munn  v,  Illinois. 

The  court  of  appeals  further  examined  the  question  whether 
the  power  of  the  legislature  tu  regulate  the  charge  for  elevating 
grain,  where  the  business  was  carried  on  by  individnals  upon 
their  own  premises,  fell  within  the  scope  of  the  police  power, 
and  whether  the  statnte  in  question  was  necessary  for  the  pnblic 
welfare.  It  affirmed  that,  while  no  general  power  resided  in  the 
legislature  to  regulate  private  business,  prescribe  the  conditions 
under  which  it  should  bo  conducted,  fix  the  price  of  commodities 
«r  services,  or  interfere  with  freedom  of  contract,  and  while  the 
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merchant,  mannfactarer,  artisan  aad  laborer,  ander  oar  system  of 
government,  are  left  to  pnrBue  and  provide  for  their  own  interests 
in  their  own  way,  nntrammeled  by  bordenBome  and  restrictive 
regalations,  which,  however  common  in  rude  and  irregular  times, 
are  inconsistent  with  constitutional  liberty,  yet  there  miglit  be 
special  conditions  and  circumstances  which  brought  the  busineea 
of  elevating  grain  within  principles  which,  by  the  common  law 
and  the  practice  of  free  governments,  jnstified  legislative  contnJ 
and  regulation  in  the  particular  case,  bo  that  the  statute  would  be 
constitutional ;  that  the  control  which,  by  common  law  and  by 
etatate,  was  exercised  over  common  carriers,  was  conclusive  upon 
the  point  that  the  right  of  the  le^lature  to  regulate  the  charges 
for  services  in  connection  with  the  use  of  property  did  not  depend 
in  every  case  upon  the  question  whether  there  was  a  legal  monop- 
oly, or  whether  special  governmental  privileges  or  protection  had 
been  bestowed ;  that  there  were  elements  of  publicity  in  the  bnai* 
ness  of  elevating  grain  which  peculiarly  affected  it  with  a  public 
interest ;  that  those  elements  were  found  in  the  nature  and  extent 
of  the  business,  its  relation  to  the  commerce  of  the  state  and 
conntry,  and  the  practical  monopoly  enjoyed  by  those  engaged  in 
it ;  that  about  one  hundred  and  twenty  million  bnehete  of  grain 
come  annually  to  BaSalo  from  the  west ;  that  the  business  of  ele- 
vating grain  at  Buffalo  is  connected  maiuly  with  lake  and  canal 
transportation  ;  that  the  grain  received  at  New  York  in  1887  by 
way  of  the  Erie  canal  and  Hudson  river,  during  the  season  of  canal 
navigation,  exceeded  forty-six  million  bushels — an  amount  very 
Urgely  in  excess  of  the  grain  received  during  the  same  period  by 
rail,  and  bj  river  and  ooast-wise  vessels;  that  the  elevation  of  that 
grain  from  lake  vessels  to  canal-boats  takes  place  at  Buffalo,  whore 
there  are  thirty  or  forty  elevators,  stationary  and  floating;  that  a 
large  proportion  of  the  surplus  cereals  of  the  country  passes 
through  the  elevators  at  Buffalo,  and  finds  its  way  through  the 
Erie  canal  and  Hudson  river  to  the  seaboard  at  Now  York,  where 
it  is  distributed  to  the  markets  of  the  world ;  that  the  buuness  of 
elevating  grain  is  an  incident  to  the  business  of  transportation, 
the  elevators  being  indispensable  instrumentalities  in  the  business 
of  the  common  carrier,  and  in  a  broad  sense  performing  the  work 
of  carriers,  being  located  upon  or  adjacent  to  the  waters  of  the 
state,  and  transferring  the  cargoes  of  grain  from  the  lake  vessels 
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to  the  canal-boatt,  or  from  the  oanal-boata  to  the  ocean  reesels,  and 
thereby  performing  an  essential  service  in  traDgportatioD ;  thatb; 
their  means  the  tmnsportation  of  grain  by  water  from  the  upper 
lakes  to  the  eeaboard  ie  rendurod  possible ;  that  the  biisinees  of 
elevating  graia  thus  has  a  vital  rulittion  to  commerce  in  one  of  its 
most  important  aspects;  that  every  excessive  charge  made  in  the 
coarse  of  the  transportation  of  grain  ie  a  tax  apoa  commerce ;  that 
the  public  has  a  deep  interest  that  no  exorbitant  charges  shall  be 
exacted  at  any  point  upon  the  business  of  transportatioa  ;  aud  that 
whatever  impaired  the  usefulness  of  the  Erie  canal  as  a  highway 
of  commerce  involved  the  public  interest. 

The  court  of  appeals  said  thnt,  in  view  of  the  foregoing  excep- 
tional circumstsQces,  the  business  of  elevating  grain  was  affected 
with  a  public  interest,  within  the  language  of  Lord  Chief  Jnstice  - 
Hale,  in  his  treatise  De  I^ortibaa  Ma)-ia  (Harg.  Law  Tracts,  78); 
that  the  case  fell  within  the  principle  which  permitted  the  legisla- 
ture to  regulate  the  business  of  common  carriers,  ferrymen  and 
hackmen,  and  interest  on  the  use  of  money;  that  the  underlying 
principle  was  that  business  of  certain  kinds  holds  such  a  peculiar 
relation  to  the  public  interest  that  there  is  superinduced  upon 
it  the  right  of  public  regulation ;  and  that  the  court  rested  the 
power  of  the  legislature  to  control  and  regulate  elevator  chargeti 
upon  the  nature  and  extent  of  the  hnsinees,  the  existenceof  a  virtual 
monopoly,  the  benefit  derived  from  the  Erie  canal's  creating  the 
bosiness  and  making  it  possible,  the  interest  to  trade  and  commerce, 
the  relation  of  the  bnsiness  to  the  property  and  welfare  of  the 
state,  and  the  practice  of  legislation  in  analogous  cases,  collectively 
creating  an  exceptional  case  and  justifying  legislative  regulation. 

The  opinion  further  said  that  the^criticism  to  which  the  case  of 
Mnnn  v.  IHinois  had  been  subjectcl  proceeded  mainly  upon  a 
limited  and  strict  constmction  and  definition  of  the  police  power  j 
that  there  was  little  reason,  under  our  system  of  government,  for 
placing  a  close  and  narrow  interpretation  on  the  police  power,  or 
restricting  its  scope  so  as  to  hamper  the  legislative  power  in  deal- 
ing with  the  varying  necessities  of  society,  and  the  new  circum- 
stances, as  they  arise,  calling  for  legislative  intervention  in  the 
public  interest;  and  that  no  serious  invasion  of  constitntional 
guaranty  by  the  le^slatnre  conld  withstand  for  a  long  time  the 
eearching  infinence  of  public  opinion,  which  was  sure  to  come 
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sooner  or  later  to  the  side  of  law,  order  and  jaatice,  however  it 
might  have  heen  swayed  for  a  time  by  paesion  or  prejudices  or 
whatever  aberration  miRht  have  tnu'ked  its  cotuse.. 

We  r^^ard  these  views  which  we  have  referred  to  as  aunonooed 
by  the  court  of  appeals  of  New  Fork,  so  far  as  they  support  the 
validity  of  the  statute  in  question,  as  sound  and  just. 

In  Munn  v.  Illinois  the  constitntioa  of  Illinois,  adopted  ia 
1870,  provided  in  Article  13,  section  I, as  follows:  "All  elevators 
or  storehouses  where  grain  or  other  property  is  stored  for  a  com- 
pensation, whether  the  property  stored  bo  kept  separated  or  not, 
are  declared  to  be  public  warehouses ;"  and  the  act  of  the  le^sla- 
ture  of  Illinois  approved  April  35, 1871  (Public  Laws  of  Illinois 
of  1871-72,  p.  762),  divided  public  warehouses  into  three  classes, 
prescribed  the  taking  of  a  license,  and  the  giving  of  a  bood,  and 
fixed  a  maximum  charge  for  warehouses  belonging  to  class  A,  for 
storing  and  handling  grain,  including  the  ooat  of  reeeiviogand 
delivering,  and  imposed  a  tine  on  conviction  for  not  taking  the 
license  or  not  giving  the  bond.  Mnnn  and  Scott  were  indicted, 
convicted  and  fined  for  not  taking  out  the  license,  and  not  giving 
the  bond,  and  for  charging  rates  for  storing  and  handling  grain 
higher  than  those  establislied  by  the  act.  Section  6  of  the  act 
provided  that  it  should  be  the  duty  of  every  warehouseman  of 
class  A  to  receive  for  storage  any  grain  that  might  be  tendered  to 
him.  Mann  and  Scott  were  the  managers  and  lessees  of  a  public 
warehouse,  snch  as  was  named  in  the  statute.  The  supreme  court 
of  Jllinois  having  affirmed  the  judgment  of  conviction  against 
them,  on  the  ground  that  the  statute  of  Ilhnoia  was  a  valid  and 
coDBtitutional  enactment  (Vnnn  v.  People,  )i9  III.  80),  they  sued 
out  a  writ  of  error  from  this  court,  and  contended  that  the  pro- 
vieione  of  the  sections  of  the  statute  of  Illinois  which  they  were 
chained  with  having  violated  were  repugnant  to  the  third  clause 
of  section  8  of  article  1,  and  the  sixth  claose  of  section  9  of  arti* 
cle  1,  of  the  constitution  of  the  TTnited  States,  and  to  the  fifth 
and  fourteenth  amendments  of  that  constitution. 

This  court,  in  Munn  v.  lUinois,  the  opinion  being  delivered  by 
Chief  Jnstice  Waite,  and  there  being  a  published  dissent  by  only 
two  justices,  consideied  carefully  the  qnestion  of  the  repngnancy 
of  the  Illinois  statute  to  the  fonrteenth  amendment  It  said  that, 
nnder  the  powers  of  government  ioherwit  in  every  eovereiguty, 
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"the  gOTernment  regulates  the  conduct  of  it«  citizens  one  to- 
ward another,  and  the  manner  in  which  each  shall  nse  his  own 
property,  when  aach  rcgalation  becomes  neeeesary  for  the  pablio 
good ; "  and  that,  "  in  their  exercise  it  Itas  been  cnstomarj  in 
England  from  time  immemorial,  and  in  this  coontry  from  its 
first  colonization,  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  inn-keepers,  etc.,  and  in  so  doing  tc 
fix  a  maximum  of  charge  to  he  made  for  services  rendered,  ac- 
(.-oramodatioDB  furnished  and  articles  sold."  It  was  added:  "Tc 
this  day,  statntes  are  to  be  fonnd  in  many  of  the  states  npon  some 
or  all  these  subjects ;  and  we  think  it  has  never  yet  been  success- 
fally  contended  that  snch  legislation  came  within  any  of  the  con- 
stitutional prohibitions  against  interference  with  private  prop- 
erty." It  announced  as  its  conelnBions  that,  down  to  the  time  oi 
the  adoption  of  the  fourteenth  amendment,  it  was  not  supposed 
that  etatntes  regnlating  the  use,  or  even  the  price  of  the  nse,  ol 
private  property  necessarily  deprived  an  owner  of  his  property 
withont  due  process  of  law ;  that,  when  private  property  was  de- 
voted to  a  pnblic  use,  it  was  subject  to  public  regulation ;  that 
Mnnn  and  Scott,  in  conducting  the  business  of  their  witfohouse, 
pnrsiied  a  public  employment  and  exercised  a  sort  of  public 
office,  in  the  same  sense  as  did  a  common  carrier,  milter,  ferry- 
man, inn-keeper,  wharfinger,  baker,  oartman  or  hackney  coach- 
man ; "  that  they  stood  in  the  very  gateway  of  commerce,  and 
took  toll  from  all  who  passed ;  that  their  basiness  tended  "  to  a 
common  cbai^"  and  had  become  a  thing  of  public  interest  and 
nee;  that  the  toll  on  the  grain  was  a  common  chat^;  and  tbat, 
according  to  Lord  Chief  Justice  Hale,  every  anch  warehouseman 
"ought  to  be  under  a  public  r^ulation,  viz.,"  that  he  "take  bat 
reasonable  toll." 

This  coort  farther  held,  in  Munn  v.  Illinois,  tbat  the  business 
in  question  was  one  in  which  the  whole  public  had  a  direct  and 
positive  interest ;  that  the  statnte  of  Illinois  simply  extended  the 
law  so  as  to  meet  a  new  development  of  commercial  progress; 
tbat  there  wis  no  attempt  to  compel  the  owners  of  the  warehonses 
to  grant  the  public  an  interest  in  their  property,  bat  to  declare 
their  obligations  if  they  used  it  in  that  particnlar  manner ;  that  it 
mattered  not  that  Mnnn  and  Scott  had  built  their  warehouses, 
and  established  their  business  before  the  r^;nlations  complained 
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of  were  adopted ;  that,  the  property  being  clothed  with  a  poblie 
interest,  what  was  a  reasonable  compensation  for  its  nse  was  not 
a  judicial,  bat  a  legielative,  question  ;  that,  in  countrieB  where  the 
coramoD  law  prevailed,  it  had  been  cnstoniary  from  time  imme- 
morial  for  the  legislature  to  declare  what  should  bo  a  reasonable 
compeuBation  under  euoh  circumstances,  or  to  fix  a  maximnm, 
beyond  which  auy  charge  made  would  be  nnreasonable ;  that  the 
wareboueee  of  Muon  and  Scott  were  situated  in  Illinois,  and  their 
business  was  carried  on  exclusively  in  that  state;  that  the  ware- 
houses were  no  more  neceasarily  a  part  of  commerce  itself  than 
the  dray  or  the  cart  by  which,  but  for  them,  grain  would  be 
transferred  from  one  railroad  station  to  another ;  that  their  ref- 
lation was  a  thing  of  domeetic  concern ;  that,  until  congress  acted 
in  reference  to  their  interstate  relations,  the  state  might  exerci^ 
all  the  powers  of  government  over  them,  even  though  in  so  doing 
it  might  operate  indirectly  upon  commerce  oatside  its  immediate 
jurisdiction  ;  and  that  the  provision  of  section  9  of  article  1  of  the 
constitution  of  the  United  States  operated  only  as  a  limitation  of 
the  powers  of  congress,  and  did  not  affect  the  states  in  the  regu- 
lation of  their  domestic  affairs.  The  final  conclusion  of  the  court 
was  that  the  act  of  Illinois  was  not  repugnant  to  the  constitution 
of  the  United  States,  and  the  judgment  was  affirmed. 

In  Sinking  Fund  Oases,  99  U.  8.  700,  747,  Mr.  Jnatioe  Brad- 
ley, who  was  one  of  the  jnetioee  who  concurred  in  the  opinion  of 
the  court  iu  Mnun  v.  Illinois,  speaking  of  that  case,  said  :  **  The 
inquiry  there  was  as  to  the  extent  of  the  police  power  in  cases 
where  the  public  interest  is  affected,  and  we  held  that  when  an 
employment  or  bnsiness  becomes  a  matter  of  each  public  interest 
and  importance  as  to  create  a  common  charge  or  burden  npon  the 
citizen  —in  other  words,  when  it  becomes  a  practical  monopoly,  to 
which  the  citizen  is  compelled  to  resort,  and  by  means  of  which 
a  tribute  can  be  exacted  from  the  community  —it  is  subject  to 
r^^lation  by  the  legislative  power.''  Although  this  was  said  in 
a  dissenting  opinion  in  Sinking  Fund  Cases,  it  shows  what  Hr. 
Justice  Bradley  r^arded  as  the  principle  of  tiie  deciuon  in  Munu 
V,  niiuois. 

Id  Water-Worka  v.  Shottler,  110  0.  8.  347  8544 ;  Sup.  Ct 
Rep'r.  48,  this  court  said"  that  it  is  within  the  power  of  the  govern- 
ment tor^ulste  the  prices  at  which  watershall  be  sold  by  one  who 
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enjoye  a  virtnal  monopoly  of  the  sale,  we  do  not  donbt.  That 
question  is  settled  by  what  waa  decided  oa  fall  coDsideration  in 
Mnnn  v.  Illinoie,  94  U.  S.  113.  Ae  wae  said  ia  that  case,  sucli 
regulations  do  not  deprire  a  person  of  his  property  without  due 
process  of  law," 

In  Railroad  Oo.  v.  Illinoia,  118  U.  S.  557,  569;  7  Sup.  Ct.  Rep'r, 
4,  Mr.  Justice  Miller,  who  had  concurred  in  the  judgment  in 
Mnnn  v.  Illinois,  referred,  in  delivering  the  opinion  of  the  court, 
to  that  case,  and  said:  "Tiiat  case  presented  the  question  of  a 
private  citizen,  or  unincorporated  partnership,  engaged  in  the 
warehousing  basinees  in  Chicago,  free  from  any  claim  of  right  or 
contract  under  an  act  of  incorporation  of  any  state  whatever,  and 
free  from  the  question  of  continuous  transportation  through 
several  states.  And  in  that  case  the  court  was  presented  with 
the  question,  which  it  decided,  whether  any  one  engaged  in  a 
public  bnsiness,  in  which  all  the  public  had  a  right  to  require  his 
service,  could  be  regulated  by  acts  of  the  l^slature  in  the  exer- 
ose  of  this  public  function  and  public  dnty,  eo  far  as  to  limit  the 
amount  of  charges  that  should  be  niade  for  such  services." 

In  Dow  V.  Beidelman,  125  U.  S.  680,  686 ;  8  Sup.  Ct.  Rep'r, 
1028,  it  was  said  by  Mr.  Justice  Gray,  in  delivering  the  opinion 
of  the  eoart,  that  in  Mnnn  v.  Illinois,  the  court,  after  affirming 
the  doctrine  that  by  the  common  lawcarriersor  other  personsexer- 
cising  a  public  employment  could  not  charge  more  than  a  reason- 
able compensation  for  their  services,  and  that  it  is  within  the 
power  of  the  legislature  "  to  declare  what  shall  be  a  reasonable 
compensation  tor  such  services,  or,  perhaps,  more  properly  speak- 
ing, to  fix  a  maximum  beyond  which  any  charge  made  would  be 
nnreaeonable,"  said  that  to  limit  the  rate  of  charges  for  services 
rendered  in  the  public  employment,  or  for  the  use  of  property  in 
which  the  public  has  an  interest,  wae  only  changing  a  regulation 
which  existed  before,  and  estabhshed  no  new  principle  in  the  law, 
but  only  gave  a  new  effect  to  an  old  one. 

In  Railroad  Co.  v.  Minnesota,  134  U.  S.  418,  461 ;  10  Sup.  Ct. 
Rep'r,  462,  it  was  said  by  Mr.  Justice  Bradley,  in  his  dissenting 
opinion,  in  which  Mr.  Justice  Gray  and  Mr.  Justice  Lamar  con- 
curred, that  the  decision  of  the  court  in  that  case  practically  over- 
ruled Mnnn  v.  Illinois ;  but  the  opinion  of  the  court  did  not  say 
BO,  nor  did  it  refer  to  Munn  v.  Illinois ;  and  we  are  of  opinion 
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that  the  decision  id  the  case  in  134  IT.  S. ;  10  Snp.  Ct.  Rep'r,  is,  as 
will  be  hereafter  sliown,  quite  ctiatingaishable  from  the  preeent 
caeee. 

It  is  thns  apparent  that  this  court  has  adhered  to  the  decision  in 
Mnon  T.  Illinois,  and  to  the  doctrines  announced  in  the  opinion 
of  the  coart  in  that  case ;  and  those  doctrines  have  since  been  re- 
peatedly enforced  In  the  decisions  of  the  conrta  of  the  states. 

In  Lake  Shore,  etc.,  Rj.  v.  Cincinnati,  S.  &  C.  Ry.,  30  Ohio 
St.  604,  616,  in  1877,  it  was  said,  citing  Mnnn  v.  niinois: 
"When  the  owner  of  property  devotes  it  to  a  public  use,  he,  in 
effect,  grants  to  the  public  an  interest  in  such  use,  and  most,  to 
the  extent  of  the  use,  submit  to  be  controlled  by  the  public,  for 
the  common  good,  as  long  as  he  maintaina  the  use."  That  vas  a 
decision  by  the  supreme  court  commission  of  Ohio. 

In  State  v.  Gas  Co.,  34  Ohio  St.  6T2,  582,  iu  1878,  Mann  v. 
niinois  was  cited  with  approval,  as  holding  that  whwe  the  owner 
of  frtvperty  devotes  it  to  a  use  in  which  the  public  have  an  inter- 
est, be  in  effect  grants  to  the  pnblic  an  interest  in  such  nae,  and 
must,  to  the  extent  of  that  interest,  submit  to  be  controlled  by 
the  public,  for  the  common  good,  so  long  as  he  maintains  the  use ; 
and  the  court  added  that  in  Munn  v.  Illinois  the  principle  was  ap- 
plied to  warehousemen  engaged  in  receiving  and  storing  grain ; 
that  it  was  held  that  their  rates  of  chaise  were  subject  to  legis- 
lative r^fulation  ;  and  that  the  principle  applied  with  greater  force 
to  corporations  when  they  were  invested  with  franchisee  to  be 
exercised  to  subserve  the  public  interest 

The  supreme  court  of  IHinois,  in  Rubles  v.  People,  91  111. 
258,  262,  in  1878,  cited  Munn  v.  People,  69  IlL  80,  which  was 
affirn:ed  in  Munn  v.  Illinois,  as  holding  that  it  was  competent 
for  the  general  assembly  to  fix  the  maximam  charges  by  individ- 
uals keeping  public  warehouses  (or  storing,  handling  and  ship- 
ping grain,  and  that,  too,  when  snch  persons  had  derived  no 
special  privileges  from  the  state,  but  were,  as  citizens  of  the  state, 
exercising  the  business  of  storing  and  handling  grain  for  in- 
dividnals. 

The  supreme  court  of  Alabama,  in  Davis  v.  State,  68  Ala.  58, 
in  1880  held  that  a  statute  declaring  it  unlawful,  within  certain 
counties,  to  transport  or  move,  after  sunset  and  before  snnriae 
of  the  saeceeding  day,  any  cotton  in  the  seed,  but  permitting  the 
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owner  or  pnrchaaer  to  remove  it  from  the  field  to  a  place  of  stor- 
BgBy  was  not  uncoDstitDtional.  Afi;ainat  the  argraneDt  that  the 
statute  wae  such  a  deepotic  interference  with  the  rights  of  private 
property  as  to  be  tantamount,  io  its  practical  effect,  to  a  depriva- 
tion of  ownership  "  without  due  process  of  law,"  the  court  said 
that  the  statute  sought  only  to  regulate  and  control  the  transpor- 
tation of  cotton  in  one  particular  condition  of  it.  and  was  a  mere 
police  regulation,  to  which  there  was  no  constitutional  objection, 
citing  Munn  v.  Illinois.  It  added  that  the  object  of  the  statute 
was  to  regulate  traffic  in  the  staple  agricultural  product  of  the 
state,  so  as  to  prevent  a  prevalent  evil,  which,  in  the  opinion  of 
the  law-making  power,  might  do  much  to  demoralize  agricultoral 
labor,  and  to  destroy  the  legitimate  profits  of  agricultural  pur- 
suits, to  the  public  detriment,  at  least  within  the  specified 
territory. 

In  Baker  v.  State,  54  Wis.  868,  373;  13  N.  W.  Rep'r,  12,  in 
1882,  Munn  v.  Illinois  was  cited  with  approval  by  the  supremo 
court  of  Wisconsin,  as  holding  that  the  le^slature  of  Llinois  had 
power  to  r^ilate  pnblic  warehouses,  and  the  warehousing  and 
inspection  of  grain  within  that  state,  and  to  enforce  its  regula- 
tions by  penalties,  and  that  such  legislation  was  not  in  conflict 
with  any  provision  of  the  federal  constitution. 

The  court  of  appeals  of  Kentucky,  in  1882,  in  Xash  v.  Page,  80 
Ky.  5S9,  546,  cited  Munn  t.  Illinois,  as  applicable  to  the  case  of 
the  propnetore  of  tobacco  warehouses  in  the  city  of  Louisville, 
and  held  that  the  character  of  the  bnsiness  of  the  tobacco  ware- 
housemen was  that  of  a  public  employment,  such  as  made  them 
subject,  in  their  charges  and  their  mode  of  conducting  business, 
to  legislative  regulation  and  control,  as  having  a  practical  mo- 
nopoly of  the  sales  of  tobacco  at  auction. 

In  1884,  the  supreme  court  of  Pennsylvania,  in  Qirard  Storage 
Co.  T.  Sonthwark  Co.,  105  Penn.  St  248,  252,  cited  Munn  v.  Ill- 
inois as  involving  the  rights  of  a  private  person,  and  said  that  the 
principle  involved  in  the  ruling  of  this  conrt  was  that,  where  the 
owner  of  such  property,  as  a  warehouse,  devoted  it  to  a  use  in 
which  the  pnblic  had  an  interest,  he  in  effect  granted  to  the  pub- 
lic an  interest  in  soch  use,  and  must,  therefore,  to  the  extent 
thereof,  submit  to  be  controlled  by  the  public  for  the  common 
good,  as  long  as  he  maintained  that  use. 
VOL.  V. — 7ft 
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In  Sawyer  v.  Daris,  136  Maes.  239,  in  1884,  the  snprema 
jadicial  coart  of  MasBRchasetts  said  that  nothing  is  better  esub- 
lislied  than  the  power  of  the  legislature  to  make  what  are  called 
poliee  regulations,  declaring  in  what  manner  property  shall  be 
used  and  enjoyed  and  bneinees  carried  on,  with  a  view  to  the 
good  Older  and  benefit  of  the  commnnity,  even  thoagh  they  may 
interfere  to  Bome  extent  with  the  full  enjoyment  of  private  prop- 
erty, and  although  no  compensation  is  given  to  a  person  so  in- 
convenienced ;  and  Munn  v.  Illinois  was  cited  as  holding  that  the 
rules  of  the  common  law  which  had  from  time  to  time  been  es- 
tablished, declaring  or  limiting  the  right  tonae  or  enjoy  property, 
might  themBelree  be  changed,  as  occasion  might  require. 

The  supreme  court  of  Indiana,  in  1885,  in  Brechbill  t.  Randall, 
103  Ind.  528 ;  1  N.  E.  Rep'r,  332,  held  that  a  statute  was  valid 
which  required  persons  selling  patent-rights  to  file  with  the  clerk 
of  the  county  a  copy  of  the  patent,  with  an  affidavit  of  gennine- 
neaa  and  authority  to  sell,  on  the  ground  that  the  state  had  power 
to  make  police  rogulationa  for  the  protection  of  its  citizens  against  ■ 
fraud  and  imposition  ;  and  the  conrt  cited  Hnnn  v.  Illinois  as 
anthority. 

The  sapreme  conrt  of  Nebraska,  in  1885,  in  Webster  Tele- 
phone Case,  17  Neb.  126 ;  22  N.  W.  Rep'r,  237,  held  that  when 
a  corporation  or  person  assained  and  undertook  to  supply  a  pub- 
lic demand,  made  necessary  by  the  requirements  of  the  commerce 
of  the  country,  such  as  a  public  telephone,  sucli  demand  must  be 
supplied  to  all  alike,  without  discrimination;  and  Munn  v.  Ill- 
inois was  cited  by  the  prevailing  party  and  by  the  court.  The 
defendant  was  a  corporation,  and  had  assumed  to  act  in  a  capaclry 
which  was  to  a  great  extent  public,  and  had  undertaken  to  satisfy 
a  public  want  or  necessity,  although  it  did  not  possess  any  special 
privileges  by  statute  or  any  monopoly  of  business  in  a  given 
territory;  yet  it  was  held  tJiat,  from  the  very  nature  and  charac 
ter  of  its  business,  it  had  a  monopoly  of  the  business  which  it 
transacted.  The  court  said  Ihat  no  statute  had  been  deemed 
necessary  to  aid  the  courts  in  holding  that  where  a  person  or 
compajiy  undertook  to  supply  a  public  demand  which  was 
"  affected  with  a  public  interest,"  it  must  supply  all  alike  who 
occupied  a  like  dtnation,  and  not  diBcriminate  in  favor  of  or  against 
any. 
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In  Stone  v.  Railroad  Co.,  62  Mtse.  807,  639,  the  sapreme  conrt 
of  Miesisaippi,  in  1 885,  cited  Mnnii  t.  Illinois  as  decidiu^^  that  the 
regalattoD  of  warehouses  for  the  storage  of  grain,  owned  by  pri- 
vate individnals,  and  sitaated  in  Illinois,  was  a  thing  of  domestic 
concern,  and  pertained  to  the  state,  and  as  affirming  the  right  of 
the  state  to  regnUte  the  bosiness  of  one  engaged  in  a  public 
employment  therein,  although  that  basinese  consisted  in  storing 
and  transferring  immense  qnantities  of  grain  in  its  transit  from 
the  fields  of  production  to  the  markets  of  the  world. 

In  Hockett  v.  State,  105  Ind.  330,  258;  5  N.E.  Uep'r,  175,  in 
1885  the  supreme  court  of  Indiana  held  that  a  statute  of  the  state 
which  prescribed  the  maximnm  prioe  which  a  telephone  company 
should  charge  for  the  use  of  its  telephones  was  constitutional, 
and  that  in  legal  contemplation  all  the  instruments  and  appliances 
nsed  by  a  telephone  company  in  the  transaction  of  its  businesB 
were  devoted  to  a  public  use,  and  the  property  thus  devoted  be- 
came a  legitimate  Biibject  of  legislative  regulation.  It  cited  Mnnn 
V.  Illinois  Hs  a  leading  caae  in  snpport  of  that  proposition,  and  said 
that,  although  that  case  had  been  the  subject  of  comment  and 
criticism,  its  authority  as  a  precedent  remained  unshaken.  This 
doctrine  was  confirmed  in  Telephone  Co.  v,  Bradbury,  106  Ind. 
1 ;  5  N.  E.  Rep'r,  721,  in  the  same  year,  and  in  Telephone  Co.  v. 
State,  118  Ind.  194,  307  ;  19  N.  E.  Rep'r,  604,  in  1888,  in  which 
latter  case  Munn  v.  Illinois  was  cited  by  the  court. 

In  Chesapeake  &  P.  Tel.  Co.  v.  Baltimore  &  O.  Tel  Co.,  66 
Md.  399,  414 ;  7  Atl.  Rep'r,  809,  in  1886,  it  was  held  that  the 
telegraph  and  the  telephone  were  public  vehicles  of  intelligence, 
and  those  who  owned  or  controlled  them  could  no  more  refuse  to 
perform  impartially  the  functions  which  they  had  assumed  to  dis- 
charge than  a  railway  company,  as  a  common  carrier,  could  right- 
fully refuse  to  perform  its  duty  to  the  public ;  and  that  the  legis- 
lature of  the  state  had  full  power  to  regulate  the  services  of  tele- 
phone companies,  as  to  the  parties  to  whom  facilities  should  he 
furnished.  The  conrt  cited  Munn  v,  Illiuofs,  and  said  that  it 
could  no  longer  be  controverted  that  the  legislature  of  a  state  had 
full  power  to  regulate  and  control,  at  least  within  reasonable  lim- 
its, public  employments  and  property  used  in  connection  there- 
with ;  that  the  operation  of  the  telegraph  and  telephone  in  doing 
a  general  business  was  a  public  einploymen    and  the  instruments 
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and  sppliaDcee  Deed  were  property  devoted  to  a  pnbUc  use,  and  in 
which  the  pnblic  had  an  interest ;  and  that,  such  being  the  case, 
the  owner  of  the  property  thns  devoted  to  pnblic  use  must  submit 
to  have  that  aaeand  employment  r^nlated  by  pnblic  authority  for 
the  common  good. 

In  the  conrt  of  chancery  of  New  Jersey,  in  1889,  in  Delaware, 
etc.,  R.  Co.  V.  Central  Stock- Yard  Co.,  45  N.  J.  Eq.  50,  60;  17 
Atl.  Bep'r,  146,  it  was  held  that  the  legislature  had  power  to  de- 
clare what  services  warehousemen  should  render  to  the  public,  and 
to  fix  the  compensation  that  might  be  demanded  for  sach  eervices ; 
and  the  court  cited  Munn  v.  Illinoia  as  properly  holding  that 
warehouses  for  the  storage  of  grain  mast  be  regarded  as  ao  far 
public  in  their  nature  as  to  be  subject  to  legislative  control,  and 
that,  when  a  citizen  devoted  his  property  to  a  use  in  which  the 
public  had  an  interest  he,  in  effect,  granted  to  the  public  an  in- 
terest in  that  use,  and  rendered  himself  subject  to  control  in  that 
use  by  the  body  politic. 

In  Zanesville  v.  Gas-Light  Co.,  47  Ohio  St.  1 ;  23  N.  E.  Eep'r, 
55,  in  1889,  it  was  said  by  the  supreme  court  of  Ohio  that  the 
principle  was  well  established  that,  where  the  owner  of  property 
devotes  it  to  ft  use  in  which  the  pnblic  have  an  interest,  he  in  ef- 
fect grants  to  the  public  an  interest  in  such  use,  and  most  to  the 
extent  of  that  interest  submit  to  be  controlled  by  the  pnblic  for 
the  common  good,  as  long  as  he  maintains  the  use,  and  that  such 
was  the  point  of  the  decision  in  Mnna  v.  Illinois. 

We  mnst  regard  the  principle  maintained  in  Munn  v.  niinois 
as  firmly  established ;  and  we  think  it  covers  the  present  cases,  in 
respect  to  the  charge  for  elevating,  receiving,  weighing  and  dis- 
charging the  grain,  as  well  as  in  respect  to  the  charge  for  trim- 
ming and  shoveling  to  the  leg  of  the  elevator  when  loading,  and 
trimming  the  cargo  when  loaded.  If  the  shovelers  or  scoopers 
chose,  they  might  do  the  shoveling  by  hand,  or  might  nse  asteam- 
shovel.  A  steam-shovel  is  owned  by  the  elevator  owner,  and  the 
power  for  operating  it  is  furnished  by  the  engine  of  the  elevator ; 
and  if  the  scooper  uses  the  steam-shovel,  he  pays  the  elevator 
owner  for  the  use  of  it. 

The  answer  to  the  suggestion  that  by  the  statnte  the  elevator 
owner  is  forbidden  to  make  any  profit  from  the  business  of  shov- 
eling to  the  leg  of  theelevatorifl  that  made  by  the  conrt  of  appeals 
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of  Now  Tort  in  the  case  of  Badd,  that  the  words  "actual  cost," 
used  ia  the  statute,  were  intended  to  exclndo  any  charge  by  the 
elevator  owner  beyond  the  sum  specified  for  the  nee  of  his  ma< 
chinery  in  shoveling,  and  the  ordinary  expenses  of  operating  it, 
and  to  confine  the  charge  to  the  actual  cost  of  the  outside  labor 
required  for  trimming  and  bringing  the  grain  to  the  leg  of  the 
elevator ;  and  that  the  purpose  of  the  statute  could  be  easily  evaded 
and  defeated  if  the  elevator  owner  was  pennitted  to  separate  the 
services,  and  to  charge  for  tlie  use  of  his  ftteani  shovel  any  sum 
which  might  be  agreed  upon  between  himself  and  the  ahovelers' 
union,  and  thereby,  under  color  of  charging  for  the  use  of  bis 
steam-shovel,  to  exact  of  the  carrier  a  sum  for  elevating  beyond 
the  rate  fixed  by  the  statute. 

We  are  of  opinion  that  the  act  of  the  legislature  of  New  York 
is  not  contrary  to  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  and  does  not  deprive  tlie  citizen  of  bis  prop- 
erty withoat  due  process  of  law ;  that  the  act,  in  fixing  the  maxi- 
mum charges  which  it  specifies,  is  not  unconstitutional,  nor  is  it 
so  in  limiting  the  charge  for  shoveling  to  the  actual  cost  thereof; 
and  that  it  is  a  proper  exercise  of  the  police  power  of  the  state. 

On  tbe  testimony  in  the  cases  before  us,  the  business  of  elevat- 
ing grain  is  a  business  charged  with  a  pablic  interest,  and  those 
who  carry  it  on  occcpy  a  relation  to  the  community  analogous  to 
that  of  uommon  carriers.  Tbe  elevator  owner,  iu  fact,  retains  tbe 
grain  in  his  custody  for  an  appreciable  period  of  time,  because  be 
receives  it  into  his  custody,  weighs  it,  and  then  discbarges  it,  and 
his  employment  is  thus  analogous  to  that  of  a  warehouseman.  In 
the  actnal  state  of  the  business  the  passage  of  tbe  grain  to  the  city 
of  New  York  and  other  places  on  tiie  seaboard  wnnld  without 
the  nso  of  elevators,  be  practically  impossible.  The  elevator 
at  Buffalo  is  a  link  in  the  chain  of  transportation  to  the  seaboard, 
and  tbe  elevator  in  the  harbor  of  New  York  is  a  like  link  in  the 
transportation  abroad  by  sea.  The  charges  made  by  the  elevator 
infiuence  the  price  of  grain  at  the  point  of  destination  on  the  sea- 
board, and  that  infinence  extends  to  the  prices  of  grain  at  the  places 
abroad  to  which  it  goes.  The  elevator  is  devoted  by  its  owner, 
who  engages  in  the  business,  to  a  use  in  which  tbe  pablJc  has  an 
interest,  and  he  must  submit  to  be  controlled  by  public  legislation 
for  the  common  good. 
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It  is  contended  in  the  briefs  for  tho  plaintifEs  in  error  in  the 
Annan  and  Pinto  Caaes  that  the  bnsineaB  of  the  relators  in  hand- 
ling grain  waa  wholly  private,  and  not  subject  to  regnlation  by 
law ;  and  that  tbey  had  received  from  the  state  no  charter,  no 
prtvilegee,  and  no  immnnity,  and  stood  before  the  law  on  a  foot 
ing  with  the  laborers  they  employed  to  shovel  grain,  and  were  no 
more  sabject  to  r^tilation  than  any  other  individnal  in  the  com- 
mniiity.  Bnt  these  same  facts  existed  in  Mnnn  v.  Illinois,  In 
that  case,  the  parties  offending  were  private  individuals,  doing  a 
private  hosineSB,  withoat  any  privilege  or  monopoly  granted  to 
them  by  the  state.  Not  only  is  the  basinets  of  elevating  grain 
sfEected  with  a  pnblic  interest,  bnt  the  records  show  that  it  is  an 
actual  monopoly,  besides  being  incident  to  the  business  of  trans- 
portation and  to  that  of  a  common  carrier,  and  thus  of  a  ^uan 
pablio  character.  The  act  is  also  constitutional  as  an  exercise  of 
the  police  power  of  the  state. 

So  far  as  the  statute  in  qneation  is  a  regulation  of  commerce,  it 
is  a  reflation  of  commerce  only  on  the  waters  of  the  state  of  New 
York.  It  operates  only  within  the  limits  of  that  state,  and  is  no 
more  obnoxioQS  as  a  regulation  of  interstate  commerce  than 
was  tlio  statute  of  Dlinois  in  respect  to  wareiionse^,  in  Munn  v. 
Illinois.  It  is  of  the  same  character  with  navigation  laws  in  re- 
spect to  navigation  within  the  state,  and  laws  regulating  wharfage 
rates  withia  the  state,  and  other  kindred  laws. 

It  is  further  contended  that,  under  the  decision  of  this  court  in 
Railway  Co.  v.  Minnesota,  134  tl.  S.  418 ;  10  Sup.  Ct.  Rep'r,  463, 
the  fixing  of  elevator  charges  is  a  judicial  question,  as  to  whether 
they  are  reasonable  or  not;  that  the  statute  mudt  perniitand  pro- 
vide for  a  judicial  settlement  of  the  charges ;  and  that,  by  the  stat- 
ute under  consideration,  an  arbitary  rate  is  fixed,  and  all  inquiry 
is  precluded  aa  to  whether  that  rate  is  reasonable  or  not. 

But  this  is  a  mieapprehension  of  the  decision  of  this  court  in 
the  case  refwred  to.  In  that  case  the  legietaturo  of  Minnesota 
had  passed  an  act  which  established  a  railroad  and  warehouse  com- 
mission, and  the  supreme  court  of  that  stete  had  interpreted  the 
act  as  providing  that  the  rates  of  charges  for  tlie  trausporUtion  of 
property  by  railroads,  recommended  and  pnbtished  by  the  com- 
mission, ehonld  be  final  and  condasive  as  to  what  were  equal  and 
rcasonnhle  charges,  and  that  there  conld  he  do  judicial  inquiry  as 
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to  the  reasonableDoes  of  auch  rtitee.  A  railroad  compiuiy,  in 
answer  to  au  application  for  a  mandamtta,  contended  that  enob 
rates  in  regard  to  it  were  nureaeonable,  and,  as  it  waa  not  allowed 
by  the  state  court  to  put  in  testimony  in  support  of  its  answer,  on 
the  qaeetion  of  the  reasonableueaa  of  snch  rates,  this  court  held 
that  the  statute  was  in  conflict  with  the  coustitution  of  the  United 
States,  as  depririog  the  company  of  its  property  without  due  pro- 
cess of  law,  and  depriving  it  of  the  equal  protection  of  the  laws. 
That  was  a  very  different  case  from  one  under  the  statute  of  New 
York  in  question  here,  for  in  thtd  instance  the  rate  of  charges  is 
fixed  directly  by  the  legislature.  See  Spencer  v.  Merchant,  125 
U.  S.  343,  il56;  8  Sup.  Ct.  BepV,  Q-21.  What  was  said  in  the 
opinion  of  the  court  in  134  U.  8.;  10  Sup.  Ot  Bep'r,  had  refer< 
ence  only  to  the  case  then  before  the  coart,  and  to  char;^  fixed 
by  a  commission  appointed  nuder  an  act  of  the  legislature,  noder 
a  constitution  of  the  state  which  provided  that  all  corporations, 
being  common  carriers,  should  be  bound  to  carry  "  on  equal  and 
reasonable  terms,**  and  nnder  a  statute  which  provided  that  all 
charges  made  by  a  oommoa  carrier  for  the  transportation  of  pas- 
sengers or  property  shoald  be  "  equal  and  reasonable." 

What  was  said  in  the  opinion  io  184  Q.  S, ;  10  Sup.  Ct.  Rep'r, 
as  to  the  question  of  the  reasonableness  of  the  rate  of  charge  being 
one  for  judicial  investigation,  had  no  reference  to  a  case  where 
the  rates  are  prescribed  directly  by  the  legislatnre.  Not  only  was 
that  the  ease  in  the  statute  of  Illinois  in  Munii  v.  Illinois,  bnt  the 
doctrine  was  laid  down  by  this  court  in  Railway  Co.  v.  Illinois, 
118  U.  S.  557,  668 ;  7  Sup.  Ot.  Bep'r,  4,  that  it  waa  the  right  of 
a  state  to  establish  limitations  upon  the  power  of  railroad  com- 
panies to  fix  the  price  at  which  they  would  carry  passengers  and 
freight,  and  that  the  question  was  of  the  same  character  as  that 
involved  in  fixing  the  charges  to  be  made  by  persons  engaged  tn 
the  warehonmng  business.  So,  too,  in  Dow  v.  Beidleman,  135  U. 
B.  680,  686 ;  8  Sup.  Ot  Bep'r,  102R,  it  was  said  that  it  was  within 
the  power  of  the  legislature  to  declare  what  should  be  a  reason- 
able compensation  for  the  services  of  persons  exercising  a  public 
employment,  or  to  iix  a  maximum  beyond  which  any  charge  made 
would  be  unreasonable. 

But  in  Dow  v.  Beidleman,  after  citing  Munn  v.  Illinois,  9i  U. 
8.  113;  Eailroad  Co.  v.  Iowa,  94  U.  S.  155,  161,  162;  Peik  v. 
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Railway,  94  tJ.  S.  164, 178  j  RaUroad  v.  Ackley,  94  IT.  R.  179 
Railroad  v.  Blake,  94  U'.  B.  180;  Stone  v.  Wisconsin,  94  U.  S. 
181 ;  Ragles  v.  Illinoia,  108  U.  S.  526 ;  2  Sup.  Ct.  Rep'r,  832 
Railroad  Co.  v.  Dlinoia,  108  D".  8.  541 ;  2  Sup.  Ct.  Rep'r,  839 
Stone  V.  Tmst  Co.,  116  U.  S.  807;  6  Sap.  Ct.  Rep'r,  334,  388, 
1191;  Stone  v.  IllinoiB  Cent.  R.  Co.,  116  U.  S.  347;  6  Sup.  Ct. 
Rep'r,  848,  888,  1191,  and  Stone  v.  New  Orleans  &  N.  E.  R. 
Co.,  116  D.  S.  352;  6  Sup.  Ct.  Rep'r,  349,  391  —  an  recognizing 
the  doctrine  that  the  legislature  may  itself  fix  a  maximam,  beyond 
which  any  charge  would  be  unreasonable,  in  respect  to  services 
rendered  in  a  public  employment,  or  for  the  use  of  property  in 
which  the  public  has  an  interest,  subject  to  the  proviso  that  such 
power  of  limitation  or  regulation  is  not  without  limit,  and  is  not 
a  power  to  destroy,  or  a  power  to  compel  the  doing  of  the  services 
without  reward,  or  to  take  private  property  for  public  use  with- 
out just  compensation  or  without  dne  process  of  law,  the  court 
said  that  it  had  no  means,  "  if  it  would  under  any  circnmstances 
have  the  power,"  of  determining  that  the  rate  fixed  by  the  le^s- 
latnre  in  that  case  was  unreasonable,  and  that  it  did  not  appear 
that  there  had  been  any  such  confiscation  of  property  as  amonnted 
to  a  taking  of  it  without  dne  process  of  law,  or  that  there  had 
been  any  denial  of  the  equal  protection  of  the  laws. 

In  the  cases  before  qb  the  rewrds  do  not  show  that  the  charges 
fixed  by  tlie  statute  are  unreasonable,  or  that  property  has  been 
taken  without  due  process  of  law,  or  that  there  has  been  any  de- 
nial of  the  equal  protection  of  the  laws ;  even  if  under  any  cir- 
cumstances we  could  determine  that  the  maximum  rate  fixed  by 
the  legislature  was  unreasonable. 

In  Banking  Co.  v.  Smith,  128  TJ.  S.  174,  179;  9  Sup.  Ot. 
Rep'r,  47,  in  the  opinion  of  the  court,  delivered  by  Mr.  Juetioe 
Field,  it  was  said  that  this  court  had  adjudged  in  numerous  in- 
stances that  the  legislature  of  a  state  had  the  power  to  prescribe 
the  charges  of  a  railroad  company  for  the  carriage  of  persons  and 
merchandise  within  its  limits,  in  the  absence  of  any  contract  to 
the  contrary,  subject  to  the  limitation  that  the  carriage  is  not  re- 
quired without  reward,  or  upon  conditions  amounting  to  the  taking 
of  property  for  public  tise  without  just  compensation,  and  that 
what  is  done  does  not  amount  to  a  regulation  of  foreign  or  inter- 
state commerce. 
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It  is  further  contended  for  the  plaintiffs  in  error  thst  the  stat- 
ute in  question  violates  the  fourteenth  amendment,  because  it 
takes  from  the  elevator  owners  the  eqnal  protection  of  the  laws, 
Id  that  it  applies  only  to  places  which  bare  one  hnndred  and 
thirty  thonsand  population,  or  more,  and  does  not  apply  to  places 
which  have  less  thaa  one  hundred  and  thirty  thousand  popniation, 
and  thns  operates  against  elevator  owners  in  the  larger  cities  of 
the  state.  The  law  operates  equally  on  all  elevator  owners  in 
places  having  onehnndred  and  thirty  thousand  population,  or  more ; 
and  we  do  not  perceive  how  they  are  deprived  of  the  equal  pro- 
tection of  the  laws,  within  the  meaning  of  the  fourteenth  amend- 
ment.   Judgments  affirmed. 

Mr.  Jnstice  Bbeweb  (dissenting).  I  dissent  from  the  opinion 
and  judgment  in  those  cases.  The  main  proposition  npon  which 
they  rest  is,  in  my  judgment,  radically  unsound.  It  is  the  doc- 
trine of  Munn  v.  Illinois,  94  U,  S.  113,  reaffirmed.  That  is,  as 
declared  in  the  syllabus  and  stated  in  the  opinion  in  that  case: 
"  When,  therefore,  one  devotes  his  property  to  a  ose  in  which  the 
public  has  an  interest,  he,  in  effect,  grants  to  the  public  an  in- 
terest in  that  use,  and  mast  submit  to  be  controlled  by  the  public 
for  the  common  good,  to  the  extent  of  the  interests  he  has  thus 
created."  The  elaborate  discussions  of  the  question  in  the  dis- 
senting opinions  in  that  case,  and  the  present  cases,  when  imder 
consideration  in  the  court  of  appeals  of  the  state  of  New  fork, 
seem  to  forbid  any  thing  more  than  a  general  declaration  of  dissent. 
The  vice  ot  the  doctrine  is  that  it  places  a  pnblic  interest  in  the 
nse  of  property  upon  the  same  basis  as  a  pnblic  use  of  property. 
Property  i*  devoted  to  a  public  ose  when,  and  only  when,  the 
nse  is  one  which  the  public,  in  its  organized  capacity,  to-wit,  the 
state,  has  a  right  to  create  aud  maintain,  and,  therefore,  one  which 
all  the  public  liave  a  right  to  demand  and  share  in.  The  ose  is 
public,  because  the  public  may  create  it  and  the  individual  creat- 
ing it  is  doing  thereby  and  pro  ianto  the  work  of  the  state.  The 
creation  of  all  highways  is  a  publiu  duty.  Railroads  are  high- 
ways. The  state  may  build  them.  If  an  individual  does  that 
work,  he  is  pro  tanto  doing  the  work  of  the  state.  He  devotes 
his  property  to  a  public  use.  The  state  doing  the  work  fixes  the 
price  for  the  nse.  It  does  not  lose  the  right  to  fix  the  price  be- 
TOL.  v.— 80 
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canse  an  indiTidaal  TolaDUrily  undertakes  to  do  the  work.  Bat 
this  public  nse  is  very  different  from  a  public  interest  in  the  use. 
There  ii  scarcely  aaj  property  in  whose  ose  the  public  has  no  in- 
tereet.  Ko  man  lireth  unto  himself  alone,  and  no  man's  property 
is  beyond  the  touch  of  another'a  welfare.  Every  thiag,  the  man- 
ner and  extent  of  whose  use  aSects  the  well-being  of  others,  is 
property  in  whose  use  the  poblic  has  an  interest.  Take,  for  in- 
stance, the  only  store  in  a  little  Tillage.  All  the  public  of  that 
Tillage  are  interested  in  it ;  interested  in  the  quantity  and  quality 
of  the  goods  on  its  shelves  and  their  priuea,  in  the  time  at  which 
it  opens  and  closes,  and,  geoerally,  in  the  way  in  which  it  is  man- 
aged ;  in  short,  interested  in  the  asa  Doee  it  follow  that  that 
village  public  has  a  right  to  control  these  matters )  That  which  ia 
true  of  the  dugle  small  store  iu  the  Tillage  is  also  true  of  the  largest 
mercantile  establishment  in  the  great  city.  The  magnitude  of 
tlie  bonness  does  not  change  the  principle.  There  may  be  more 
indiTiduals  interested,  a  larger  public,  but  still  the  public.  The 
country  merchant  who  has  a  small  warehouse  in  which  the  neigh- 
boring farmers  are  wont  to  store  their  potatoes  and  grain  pre- 
paratory to  shipment  oocnpiee  the  same  position  ae  the  proprietor 
of  the  largest  elevator  in  New  York.  The  pnblic  haa  in  each  case 
an  interest  in  the  nse,  and  the  same  interest,  30  more  and  no  less. 
I  cannot  bring  myself  to  believe  that  when  the  owner  of  property 
has  by  his  industry,  skill  and  money  made  a  certain  piece  of  his 
property  of  large  value  to  many,  he  has  thereby  deprived  himself 
of  the  full  dominion  over  it  which  he  had  when  it  was  of  com- 
paratively little  value,  nor  can  I  believe  that  the  control  of  the 
public  over  one's  property  or  basiness  is  at  all  dependent  upon  the 
extent  to  which  the  public  is  benefited  by  it. 

Surely  the  matters  in  which  the  pnblic  has  the  most  interest 
are  the  supplies  of  food  and  elotliing ;  yet  can  it  be  that  by  reason 
of  this  interefit  the  state  may  fix  the  price  at  which  the  batcher 
mnst  sell  his  meat,  or  the  vendor  of  boots  and  shoes  bis  goods  i 
Men  are  endowed  by  their  Creator  with  certain  unalienable 
rights  —  "life,  liberty  and  the  pursuit  of  happiness;**  and  to 
"  secure,"  not  grant  or  create,  these  rights,  governments  are  insti- 
tuted. That  property  which  a  man  hag  honestly  acquired  he  re- 
tains full  control  of,  subject  to  these  limitations :  F^ratt  that  he 
shall  not  nse  it  to  his  neighbor's  injury  and  that  does  not  mean 
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that  he  mnet  nse  it  for  hU  neighbor's  benefit ;  seeond,  that  if  lie 
devotee  it  to  a  public  nae,  he  gives  to  the  pnblio  a  right  to  control 
that  use ;  and,  third,  that  whenever  the  pnblio  needs  require,  the 
public  may  take  it  upon  payment  of  dno  compensation. 

It  is  soggested  that  there  is  a  monopoly,  and  that  that  jnstifies 
legislative  interference.  There  are  two  kinds  of  monopoly  — one 
of  law,  the  other  of  fact.  The  one  exists  when  exclusive  priv- 
ileges are  granted.  Such  a  monopoly,  the  taw  which  creates 
alone  can  break,  and,  being  the  creation  of  law,  justifies  legislative 
control.  A  monopoly  of  fact  any  one  can  break,  and  there  is  no 
necessity  for  legislative  interference.  It  exists  where  any  one,  by 
his  money  and  labor,  famishee  faoilities  for  bnsiness  which  no  one 
else  has.  A.  man  puts  up  in  a  city  the  only  building  suitable  for 
offices.  He  has,  thereforo,  a  monopoly  of  that  business ;  bnt  it  is 
a  monopoly  of  fact,  which  any  one  can  break,  who,  with  like  bnsi- 
ness conrage,  pnts  his  means  into  a  similar  building.  Becanseof 
the  monopoly  feature,  subject  thus  easily  to  be  broken,  may  the 
legislature  regnlate  the  price  at  which  he  will  lease  his  offices  ? 
So,  here,  there  are  no  exclusive  privileges  given  to  these  elevators. 
They  are  not  upon  pnblic  ground.  If  the  business  is  profitable, 
any  one  can  build  another ;  the  field  is  open  for  all  the  elevators, 
and  all  the  competition  that  may  be  desired.  If  there  be  a  monop* 
oly,  it  ia  one  of  fact  and  not  of  law,  and  one  which  any  individual 
can  break. 

Tiie  paternal  theory  of  government  is  to  me  odious.  The  utmost 
possible  liberty  to  the  individaal,  and  the  fullest  possible  protection 
to  him  and  his  property,  is  both  the  limitation  and  duty  of  govern- 
ment. If  it  may  regnlate  the  price  of  one  service  which  is  not  a 
pnblic  service,  or  the  compensation  for  the  use  of  one  kind  of 
property,  which  is  not  devoted  to  a  public  use,  why  may  it  not 
with  eqnal  reason  regulate  the  price  of  all  service,  and  the  w>in- 
pensation  to  be  paid  for  the  use  of  all  property  ?  And,  if  so, 
"  Looking  Backward  "  is  nearer  than  a  dream. 

I  dissent  especially  in  these  cases,  bectuse  the  statute  in  effect 
compels  service  without  any  compensation.  It  provides  that  the 
parties  seeking  the  service  of  the  elevator  "shall  only  be  re- 
quired to  pay  the  actual  cost  of  trimming  or  shoveling  to 
the  leg  of  the  elevator  when  unloading,  and  trimming  cargo 
when    loading."     This    work    of    trimming    or    shoveling    ia 
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fully  ezpl.-iiaod  in  the  bnefa  of  conneel.  It  is  work  per- 
formed by  longBhoremen,  with  hand-acoops  or  shovels,  on  the 
TOBsel  nnloading  or  recemog  the  grain.  They  are  not  in  the 
regular  employ  of  the  elevator,  but  engaged  in  an  independent 
serrico,  and  yet  one  whose  careful  and  skillful  performance  is 
oasenttal  to  the  successful  transfer  of  grain  into  and  through  the 
olovator,  Tlie  full  service  required  of  the  elevator  orapela  its 
proprietor  to  employ  and  superintend  the  work  of  these  long- 
shoroiDon.  For  this  work  of  employment  and  euperintendeace, 
and  for  the  responsibility  for  the  proper  performance  uf  their 
work,  the  act  says  tliat  the  proprietor  of  the  elevators  shall  re- 
ceive no  compensation ;  he  can  chai^  only  tliat  which  he  pays 
out  —  the  actual  coat.  I  had  snpposed  that  no  man  couid  be  re- 
quired to  render  any  service  to  another  individual  without  some 
comiienstttion. 

Again,  in  the  Pinto  Case,  it  appears  that  Mr.  Pinto  is  the 
owner  of  a  stationary  elevator,  built  on  private  grounds.  It  is 
not  on  gronnds  devoted  to  a  public  use,  like  the  right  of  way  of  a 
railroad  company.  There  ia  nothing  to  indicate  on  his  part  a  pur- 
pose to  dedicate  his  property  to  public  nses.  So  far  as  it  is  pos- 
aible  to  make  the  busiueas  of  an  elevator  a  purely  private  bosi- 
uosa  ho  has  done  so.  It  will  Dot  do  to  say  that  the  transferring 
of  grain  throngh  an  elevator  is  one  step  in  the  pnK-ess  of  trans- 
portation, and  that,  therefore,  thev  are  quati  common  carriers 
disi'hai^iiig  a  pnblic  duty,  and  subject  to  pablie  control.  They 
are  not  carriers  in  any  proper  sense  of  the  term-  They  may 
facilitate  carriage ;  so  does  the  boxing  and  packing  of  goods  for 
transportation.  The  engineers,  firemen,  br?kkemen,  and  all  the 
thousands  of  employes  of  a  railroad  company  are  helping  the 
busino^  of  tn»nsix)rtation ;  bnt  are  they  all  common  carriers 
simply  because  their  work  tends  to  &cilitate  thebnsinesof  trans- 
jiortation,  and  may  the  l^slature  m^ulate  their  wages  i 

But,  a^  I  said,  I  do  not  c«ire  to  enter  into  any  extended  discus- 
sion of  the  matter,  I  believe  the  time  is  not  distant  when  the 
evils  re^ulliug  fri^tm  this  assumption  of  a  power  on  the  part  of 
gv>veniment  to  dotormine  the  compensation  a  mui  may  rec^ve 
for  the  use  of  his  property,  or  the  perf»*nnance  of  his  personal 
wrvii-es,  will  hev\>tne  ;«>  apivirenl  that  the  oourts  will  hjisten  to 
deciare  that  government  can  pr«i^*ribe  cotn|tMisatioD  odIt  wh«i  it 
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grants  A  special  privilege,  as  in  tlie  creation  of  s  corporation,  or 
when  the  serrice  which  is  rendered  is  &  public  service,  or  the 
property  is  in  fact  devoted  to  a  pablio  use.* 

Mr.  Justice  Field  and  Mr.  Justice  Brown  concur  with  me  in 
this  dissent. 

1.  PoUoapow*r— ragolattoncfoharffas  — biuliiMi«flKit«d  wttbapnbUo 
iiit«t«at. —  The  foregoing  cub,  ttlthoagh  not  stiicllj  a  nllroad  or  cor- 
poration eace,  yet  Id  ita  diacuBslon  deali  almost  wboUj  nlth  railroad  and 
corpomtlon  deeliloDB  and  detennlnea  questions  of  vital  Importance  to  all  rail- 
roads and  corporatioDB.  The  basinees  to  nhlch  the  cam  relates  1b  also  one 
which  1b  largelj,  if  not  mostlj,  In  the  hands  of  corporations.  We  deem  this 
aanfflcliiutjuetiScalloa,  It  anj  is  needed,  forinclnding  the  case  In  these  reports. 

The  power  of  thelegisiatnre  to  rs|;ulate  charges  ii  considered  at  length  in  note 
to  Chicago,  etc..  R.  Co.  v.  Minnesota,  3  Am.  R.  H.  &  Corp.  Rep.  564,  086;  also 
in  note  to  Wullman  v.  Chicago  &  Qraod  Trank  R.  Co.,  8  Am.  R.  R.  ft  Corp. 
Rep.  703,  731.  Other  cases  npon  the  same  subject  are  Spring  Valle;  Water- 
works T.  San  FrancJaco,  1  Am.  B.  R.  A  Corp.  Rep.  96;  Chicago  &  Grand  Trunk 
R.  Co.  y.  WellmaD,  post. 

3.  Btata  regnlatloD  of  foreign  railroad  doing  bnalneisthBraln. —  ThsConsti- 
tation  of  Arkansas,  article  13,  section  6,  provides  that  corporations  may  be 
formed  ander  general  laws,  which  maj  be  altered  or  repealed;  that  the  general 
aasembl;  shall  have  power  to  alter  or  revoke  the  charter  of  an;  corporation, 
provided  that  "no Injustice  shall  be  done  to  the  corporators."  Section  11  pro- 
Tides  that  foreign  corporations  doing  business  In  the  state  shall  be  subject  to 
the  same  limitations  and  regulations  as  domestic,  aod  shall  not  exercise  an; 
greater  privileges  or  fraocluBee  than  they  do.  Held,  that  a  foreign  railway 
company,  liaviug  entered  the  state  to  operate  a  road  after  the  above  provisions 
were  In  force,  was  subject  to  legislation  redaidng  passenger  rates,  provided, 
only,  such  redaction  did  no  injustice  to  the  corporators.  St.  Louis,  etc,  R. 
Co.  V.  0111,  M  Ark.  101;  18  S.  W.  Kep'r.  18.  Held,  also,  that  the  company 
could  not  claim  immunity  from  state  regulation  in  respect  to  rates  because  its 
right  of  way  was  granted  by  the  government,  which  declared  it  to  be  a  post 
knd  military  route,  and  national  highway  for  governmental  service.     Id. 

3.  Oriterloii  for  detormlning  reasonablenaas  of  rates, —  The  question  as 
to  the  justice  of  the  regulation  of  passenger  rates  must  be  determined  by  its 
effect  on  the  net  earnings  of  the  entire  line  operated  by  defendant  company, 
and  not  by  Its  effect  on  the  net  earnings  of  any  given  subdivision  of  the  whole 
line,  even  though  saoh  subdivision  was  formerly  a  separate  road,  owned  by  a 
different  corporation,  which  was  consolidated  with  defendant.     Id. 

•  Beported  In  I£  Sup.  Ct.  Hap-r,  US;  143  U.  S.  UT.  '  " 
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OmoAoo  &  OsAtm  Tbunx  R  Co.t.  Wellican. 

(Bupreme  Court  of  the  DolMd  Butea,  Fab.  tH,  IM.) 

1.  EULttOADOOMPAHIKS.  RBaULATIONOrCKABOHB.  POWBH  OF  THK  STATa^ 
Slate  leglalaturea  have  power  to  Si  maxtmum  rmtes  of  railroad  pMoenger 
fare,  &ad  the  eoaria  eaa  oalf  interlero  therewith  to  protect  the  roadn  from  an- 
Kuonsbls  rates.  BtonB  w.  Truit  Co.,  6  Sup.  Q.  Hsp'r,  SM,  888,  1191;  IIS  U. 
8.  307.  and  Bollway  Co.  v.  Minnesota,  10  Sup.  Ct.  Rep'r,  463;  134  U.  S.  418, 
followed. 

2.  TheActaof  lUchigao  1889,  ?4'o.30S,flsefl  a  mailmnmrateof  two  cents  per 
mile  on  all  railroads  whose  gtoBujearlypasseoger  eamiags  exceed  ^,000,  bat 
make  no  regalatiooB  in  regard  to  freight  chargoH.  Held,  that,  in  an  action  in 
damages  for  a  ref  asal  to  carr/ a  passenger  at  the  maxim nm  rate,  thecoort  prop- 
erly refused  toinstraetthe  jaty  that  the  law  was  anoonatLtatioaal  Initaappliea. 
UoD  to  the  road  io  question,  merely  apoD  an  agreed  Btaiement  showing  that  lli 
Income  at  existing  rates  was  euUrely  conaamed  bj  operating  expenses  and 
fixed  cbargea.aod  the  t«stimonyof  two  of  Its  oSeera  that  an  increase  ot  freight 
ratee  would  diminish  its  income  bj  throwing  business  to  oompetlng  roadi; 
•inee  sneh  an  inatmctioQ  required  tfaeeourt  to  bold  that  tbia  teetimonj  wis 
conclnaiTe  In  law,  and  to  assume,  as  a  matter  of  law,  that  a  reduction  in  pas- 
senger fares  would  not  bring  an  increase  of  travel  suSlcieat  to  eqoaliie  the 
timings. 

8.  Ai([CABi.B  auTTB.     Whether  power  of  court  to  dsctdx  upoii  the 

TALIDITY  OV  A  BTATUTS  If  AT  BE  IITTOKED  TBEREBT.  The  power  of  a  conrt 
to  pass  upon  (he  conatltuiionality  of  aa  act  ot  the  legislature  ahoold  not  be 
invoked  by  means  ot  an  amicable  suit,  especially  where  there  is  an  agreed 
statement  of  facts.  This  power  Is  the  supreme  judicial  function,  and  its  ei- 
erdae  is  only  legitimate  la  the  last  resort.  In  the  det*rmlnatlon  ot  an  earnest 
and  vital  controversy. 

IN  error  to  the  soprame  court  of  the  state  of  Michigan.  Action 
by  Thomas  Wellman  agaioBt  the  Chicago  and  Grand  Tronic 
Bailway  Company  to  recover  damagee  for  a  ref asal  to  carry  him 
OS  a  paaaenger.  Verdict  and  judgment  for  plaintiff,  which 
was  affirmed  by  the  state  snpreme  court.  Defendant  brings  error. 
Affirmed. 

BTATSMBHT  BT  UB.  JUBTIOB  BBfiWER. 

In  1S89  the  legislature  of  the  state  of  Michigan  passed  an  act, 
No.  202  of  the  Pnhlic  Acta  of  that  year,  pages  282  and  288,  by 
which,  among  other  things,  section  S823  of  Howell's  Statntes, 
being  a  part  of  the  railroad  law  of  that  state,  was  amended.  So 
far  as  affects  the  matters  in  controversy  here,  it  is  enongh  to 
qnote  from  the  ninth  paragraph,  referring  to  the  powers  and 
liabilities  of  railroad  companies.    That  is  as  follows : 
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"  Ninth.  To  regalate  the  time  and  manner  ia  which  passengers 
unci  propertj  ahall  be  tmnsported,  and  the  tolls  and  compensation 
to  be  paid  therefor;  but  sacli  compenBatiou  for  transparting  any 
passenger,  and  his  or  her  ordinarv  baggage,  not  exceeding  in 
weightone  hnodred  and  fifty  pounds,  shall  not  exceed  the  following 
prices,  viz. :  For  a  distance  not  exceeding  fire  miles,  three  cents 
per  mile;  for  all  other  distances,  for  all  companies  the  gross 
earnings  of  whose  passenger  trains,  as  reported  to  the  commis- 
sioner  of  railroads  for  the  year  one  thousand  eight  hundred  and 
eighty-eight,  equalled  or  exceeded  the  sum  of  l|3,000  per  mite  of 
road  operated  by  said  company,  two  cents  per  mile;  and  for  all 
companies  the  earnings  of  whose  passenger  trains,  reported  ae 
aforesaid,  were  over  $2,000  and  less  than  $3,000  per  mile  of  road 
operated  by  said  company,  two  and  a  half  cents  per  mile  ;  and 
for  all  companies  whose  earnings,  reported  as  aforesaid,  were  less 
than  $2,000  per  mile  of  road  operated  by  said  company,  three 
cents  per  mile." 

Prior  thereto  the  regular  fare  charged  on  plaintiff  in  error's 
Toad  from  Port  Huron  to  Battle  Creek  was  $4.80,  the  distance  be- 
ing one  hundred  and  fifty-nine  and  three-quarter  miles.  On  the 
very  day  on  which  the  law  took  effect,  to-wit,  October  2,  1889, 
the  defendant  in  error,  plaintiff  below,  went  to  the  defendant's 
office  in  Port  Hnron,  and  tendered  $3,20  for  &  ticket  from 
that  place  to  Battle  Creek,  which  was  refused.  Thereupon  he 
bronght  this  action  in  damages,  to  which  the  railroad  company 
promptly  answered;  and  on  November  22,  1889,  less  than  two 
months  from  the  time  the  law  went  into  effect,  the  case  was  tried, 
and  a  verdict  and  a  judgment  entered  in  favor  of  the  defendant 
in  error  for  the  snm  of  $t01,  an  amount  sufficient  to  take  the 
case  to  the  higher  court  On  the  trial  it  was  agreed  that  the 
railroad  company's  eamingeon  its  passenger  trains  for  the  year  1988 
exceeded  $3,000  per  mile ;  that  its  capital  stock  was  $6,600,000, 
and  had  been  fnlly  paid  in  ;  that  its  bonded  debt  was  $12,000,000, 
one-half  bearing  six  per  cent  and  the  other  half  five  per  cent 
interest,  payable  semi-annually ;  that  the  capital  stock  and  mort- 
gage debt  represented  an  actual  amount  paid  into  the  corporation ; 
that  the  railroad  property  was  at  the  time  worth  more  than  the 
capital  stock  and  mortgage  debt ;  and  that,  in  addition  to  the 
mortgage    debt,  there  was  a  floating  debt  of  the  amount  of 
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1896,906.40.  Farther,  the  followiDg  tabnlated  etatemeut  of  the 
e&ndnga  and  expeneee  for  the  jear  1888  was  admitted  lo  be 
correct: 

(7)  Th&t  the  totkl  eunlnga  uid  income  of  the  defenduit  from 

aU  sources  tor  the  ^eftr  1888  wM $8,338,838  17 

Of  thli  Muonat  thare   wm  reoeWed  from 

passenger  traffic  the  Bam  of |1,<WS,S03  M 

And  from  frelglit  traffic  the  sum  of 3,160,180  38 

From  miscellaDeoQfl  soareee 3,655  00 

18,888,888  H 

(8)  Tbe  defendatit't  operating  espeaMB  for  the 

year  1888  were 12,404,518  54 

The  interest  paid  on  lis  bonds  was 661,835  36 

Other  necessarj  expenses,  Inelodlng  inter- 
est OD  part  of  the  anfunded  debt,  rental 

of  cars,  tracks,  etc 150,805  61 

$3,31«,167  51 

(B)  That,  in  addition  to  the  foregoing  eTpenees  defendant  paid 

during  the  year  1888  from  Its  earnings,  on  aecoant  of 

Interest  on  bonds  not  p^d  in  prerlons  f  ear* 13.357  M 

$8,338,415  45 


In  addition  to  this  agreed  statement  of  &ctB,  two  witneeeee 
were  called,  one  the  traffic  manager  and  the  other  the  treaBOrorof 
the  plaintiff  in  error.  Their  testimony  was  snbstantiall;  that,  in 
view  of  the  competition  prevailing  at  Chicago  for  throngh  bnai- 
iiesa,  it  was  impossible  to  increase  the  freight  rates  then  chained 
by  the  company,  becaose  it  would  throw  the  volume  of  bosiness 
into  tbe  hands  of  competing  roads.  Upon  such  agreed  statement 
and  testimony,  and  that  alone,  the  railroad  company  asked  an 
instmction  that  the  act  of  1889,  referred  to,  was  uDconstitational 
The  conrt  refused  this  instruction,  and  an  exception  to  the  refusal 
to  give  this  instruction  was  the  solitary  one  taken  on  the  triaL 
The  conrt  proceeded  to  chai^  the  Jury  that  the  act  in  qnestion 
was  valid,  and  that  the  plaintiff  was  entitled  to  a  verdict  and 
judgment  by  reason  of  the  failure  of  the  defendant  to  comply 
with  its  provisions.  To  this  charge  no  exceptions  were  taken, 
and  the  case  went  to  the  supreme  conrt  of  the  state  on  the  single 
exception  above  stated.     The  court  sustained   the  ruling  of  the 
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trial  court,  and  affirmed  its  judgment  (83  Uich.  592;  47  K.  W. 
llep'r,  4S9) ;  to  rererse  which  judgmeDt  die  railroad  compaDj 
sued  out  a  writ  of  error  trom  this  court. 

K  W.  Meddaugh  and  0«o.  F.  Edimmda  for  plaintiff  in  error. 
Wm.  T.  Jiiichdl  for  Wellmau.  A,  A.  ElUa^  attorDe;-general, 
for  state  of  Michigan. 

Ur.  Joatice  Bbbwbb,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

The  single  question  presented  on  the  record  is,  whether  the 
trial  court,  on  the  facts  presented,  erred  in  refnsing  to  instruct, 
as  a  matter  of  law,  that  the  act  of  1889  was  ouconstitational.  It 
will  be  noticed  that  that  act  doee  not  interfere  with  the  rates  of 
freight ;  it  simply  regulates  passenger  fares ;  also  that  there  was 
no  agreement  that  the  freight  rates  conld  not  be  so  changed  as  to 
increase  the  revenues  therefrom.  There  was  in  evidence  the 
opinion  of  two  gentlemen,  doubtless  well  informed  and  worth;  of 
credit,  that  an  increase  of  freight  rates  was  inexpedient  and 
futile,  and  would  tend  to  diminish,  rather  than  increase,  the 
income  from  freight.  But  the  question  was  not  submitted  to  the 
jury  as  to  whether  they  believed  that  an  increase  of  freight  rates 
would  work  a  reduction  of  the  income  from  freight,  nor  eveu 
whether  tliey  believed  that  a  reduction  of  the  passenger  tariff 
between  Battle  Creek  and  Port  Huron  would  not  so  increase  the 
travel  as  to  increase  the  earnings  therefrom ;  but  the  court  was 
asked  to  peremptorily  charge  the  jury  that  the  law  fixing  the 
passenger  rate  was  uneonatitntional.  In  other  words,  the  instruc- 
tion asked  amounted  to  this :  that,  as  matter  of  law,  the  opinion 
of  these  two  witnesses  as  to  the  effect  of  raising  the  freight  tariff 
upon  the  earnings  was  concltisive ;  that,  as  like  matter  of  law,  the 
reduction  of  passenger  tariffs  would  not  so  increase  the  amount 
of  passenger  business  as  to  increase  the  revennes,  but  would,  on 
the  contrary,  diminish  the  earnings  therefrom ;  that  such  reduc- 
tion would  operate  to  so  far  diminish  the  earnings  of  the  road  as 
to  prevent  the  payment  of  operating  expenses  and  fixed  charges ; 
and,  therefore,  that  the  act  was  unconstitutional  in  its  applica- 
tion to  this  company ;  or  else  that  the  legislature  had  no  power 
in  respect  to  the  matter,  and  that  an  act  prescribing  maximum 
Tou  v.— 81 
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rates  was  iioceBaarilj  anconstitatioual,  although  the  ratee  author- 
ized [uight  be  eo  high  as  to  enable  every  companj  to  pa;  there- 
froui  a]l  expenees  and  large  dividends  to  Btockholders. 

In  this  cooneotioii  it  la  worth;  of  note  that  while,  b;  the 
agreed  statement,  the  prerions  passenger  rate  between  Port 
Huron  and  Battle  Creek  was  $4.80,  which  was  the  same  rate  per 
mile  that  defendant  nniformly  charged  all  other  persons  for 
transportation  upon  its  road,  jet  from  the  report  of  the  defendant, 
made  to  the  state  of  its  basiness  for  the  jear  1888,  and  which  we 
are  invited  by  its  connsel  to  examine,  it  appears  that  the  average 
rate  of  fare  per  mile  for  all  passengers  was  $.01.62,  being  thirtj- 
eight  hundredths  lees  than  the  maximum  rate  fixed  by  the  act 
in  question. 

Can  it  be,  under  these  circumstances,  that  the  court  erred  in 
peremptorily  refusing  to  instruct  the  jury  that  an  act  fixing  a 
maximum  rate  at  two  ceat£  per  mile  is  unconstitntional?  Is 
the  validity  of  a  law  of  this  nature  dependent  upon  the  opinion 
of  two  witnesses,  however  well  qualified  to  testify!  Must  court 
and  jury  accept  their  opinions  as  a  finality  ?  Must  it  be  declared, 
as  matter  of  law,  that  a  reduction  of  rates  necessarily  diminishes 
income )  May  it  not  be  possible — indeed,  does  not  all  experience 
suggest  the  probability — that  a  reduction  of  rates  will  increase 
the  amount  of  business,  and  therefore  the  earnings )  At  any  rate, 
must  the  court  assume  that  it  has  no  such  effect,  and,  ignoring 
all  other  considerations,  hold,  as  matter  of  law,  that  a  reduction  of 
rates  necessarily  diminishes  the  earnings }  If  the  validity  of  sucL 
a  law  in  its  application  to  a  particular  company  depends  upon  h 
qnestion  of  fact  as  to  its  effect  upon  the  earnings,  may  not  the 
conrt  properly  leave  that  question  to  the  jury,  and  decline  to 
assume  that  the  effect  ie  as  clamed )  There  can  be  but  one 
answer  to  these  questions.  If  the  contention  be  that  the  le^sla- 
ture  has  no  power  in  the  matter,  and  that  an  act  fixing  rates, 
however  high  they  may  be,  is  necessarily  unconstitutional,  it  is 
enough  to  refer  to  the  long  series  of  cases  in  this  court  in  whioli 
the  contrary  has  been  decided.  The  legislature  has  power  to  fii 
rates,  and  the  extent  of  judicial  interference  is  protection  agunst 
unreasonable  rates.  Stone  v.  Tmst  Co.,  116  U.  S.  -307 ;  6  Snp. 
Ct.  Rep'r,  334,  388,  1191 ;  Kailway  Co.  v.  Minnesota,  134  \J.  S. 
418;  10  Sup.  a.  Rep'r,  462. 
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The  snpreme  coart  of  Michigan,  in  passing  upon  the  present 
case,  felt  constraiaed  to  make  this  observation  : 

"  It  being  evident  from  the  record  that  this  was  a  friendly 
snit  between  the  plaintiff  and  the  defendant  to  test  the  coDStitu- 
tiouality  of  this  legislation,  the  attornej-general,  when  it  was 
bronght  into  this  court  upon  writ  of  error,  very  properly  inter- 
posed and  secured  conneel  to  represent  the  public  interest.  In 
the  stipulation  of  facts  or  in  the  taking  of  testimony  in  the  court 
below  neither  the  attorney-general  nor  any  other  person  inter- 
ested for  or  employed  in  behalf  of  the  people  of  the  state  took 
any  part.  What  difference  there  might  have  been  in  the  record 
had  the  people  been  represented  in  the  court  below,  however, 
under  oar  view  of  the  case,  is  not  of  material  inquiry." 

ConDsel  for  plaintiff  iu  error,  referring  to  this,  does  not 
qnestion  or  deny,  but  says :  **  The  attorney-general  speaks  of  the 
case  as  evidently  a  friendly  case,  and  Justice  Morse,  in  his 
opinion,  also  bo  speaks  of  it.  This  may  be  conceded  ;  but  what 
of  it  ?  There  is  no  ground  for  the  claim  that  any  fraud  or  trick- 
ery has  been  practiced  in  presenting  the  testimony." 

We  think  there  is  much  in  the  suggestion.  The  theory  npoQ 
which,  apparently,  this  suit  was  brought  is  that  parties  have  an 
appeal  from  the  l^sktnre  to  the  courts,  and  that  the  latter  are 
given  an  immediate  and  general  supervision  of  the  constitution- 
ality of  the  acts  of  the  former.  Such  is  not  true.  Whenever 
in  pnrBuaDoe  of  an  honest  and  actual  antagonistic  assertion  of 
rights  by  one  individual  against  another,  there  is  presented  a 
question  involving  the  validity  of  any  act  of  any  legislature,  state 
or  federal,  and  the  decision  necessarily  rests  on  the  competency  of 
the  legislature  to  so  enact,  the  court  must,  in  the  exercise  of  its 
solemn  duties,  determine  whether  the  act  be  constitutional  or  not; 
but  Buch  an  exercise  of  power  is  the  ultimate  and  supreme  func- 
tion of  courts.  It  is  legitimate  only  in  the  last  resort,  and  as  a 
necessity  in  the  determioation  of  real,  earnest  and  vital  contro- 
versy between  individuals.  It  never  was  the  thought  that,  by 
means  of  a  friendly  suit,  a  party  beaten  in  the  legislature  could 
transfer  to  the  courts  an  inquiry  as  to  the  constitutionality  of  the 
I^slative  act. 

These  observatious  are  pertinent  here.  On  the  very  day  the 
act  went  into  force  the  application  for  a  ticket  is  made,  a  suit 
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comioeDced,  and  within  two  moDths  a  jndgmeDt  obtained  in  the 
trial  court ;  a  JDdgment  rendered,  not  apon  tbe  preeentatioo  of 
all  tbe  facts  from  the  lips  of  witueeeeB,  and  a  fnll  inquiry  into 
them,  bot  upon  an  agreed  statement  wbicb  precludes  inquiry  into 
many  ibings  which  necessarily  bu;ge1y  enter  into  tbe  determina- 
tion of  tbe  matter  in  controversy.  A  single  suggestion  in  this 
direction :  It  is  agreed  that  the  defendant's  operating  expenses 
for  1888  were  $2,401,516^4.  Of  what  do  these  operating  ex- 
penses consist?  Are  tbey  made  up  partially  of  extravagant  sala- 
ries, fifty  to  one  hundred  thousand  dollars  to  tbe  president,  and 
in  like  proportions  to  subordinate  ofiicerst  Surely,  before  the 
courts  are  called  npon  to  adjudge  an  act  of  the  legislature  fixing 
the  maximum  passenger  rates  for  railroad  com[>anies  to  be  oncon- 
stitiitional,  on  tbe  ground  that  its  enforcement  would  prevent  the 
stockholders  from  receiving  any  dividends  on  their  investments 
or  tbe  bondholders  any  interest  on  their  loans,  tbey  should  be 
fully  advised  as  to  what  is  done  with  the  receipts  and  earnings  of 
tbe  oompany;  for,  if  so  advised,  it  might  clearly  appear  that  a 
prndeiit  and  honest  management  wonld,  within  the  rates  pre- 
scribed, secure  to  the  bondholders  their  interest,  and  to  tbe  stock- 
holders reasonable  dividends.  While  the  protection  of  vested 
rights  of  property  is  a  supreme  duty  of  the  courts,  it  has  not  come 
to  this ;  that  the  legislative  power  rests  snbservieot  to  the  discre- 
tion of  any  Tfulroad  corporation  which  may,  by  exorbitant  and 
nnreaaonable  salaries,  or  in  some  other  improper  way,  transfer  its 
earnings  into  what  it  is  pleased  to  call  "  operating  expenses." 

We  do  not  mean  to  insinoate  aught  against  tbe  actual  manage- 
ment of  tbe  affairs  of  this  company.  The  silence  of  the  record 
gives  Qs  no  information,  and  we  have  no  knowledge  outside 
thereof,  and  no  suspicion  of  wrong.  Our  suggestion  is  only  to 
indicate  how  easily  courts  may  be  misled  into  doing  grievous 
wrong  to  tbe  public,  and  how  careful  they  shontd  be  to  not  de- 
clare legislative  acts  nuconBtitutlonal  upon  agreed  and  general 
statements,  and  without  the  fullest  disctoenre  of  all  material  facts. 
Judgment  afiirmed.* 

Tb«  deddon  of  tbe  nipnme  court  of  Hlohlgaa  In  tUe  cam  b  rapoiMd  In  8 
Am.  B.  R.  &  Corp.  B«p.  703.    See  kIbo  the  ImI  enae  aod  note  tharMo. 
■  Baported  in  IB  Snp.  Ct.  Sap'T,  «B:  1«D.  H.no. 
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Svmnzix  bt  al.  t.  Pmnr  Bank  it  al. 
Appbal  of  Wabnsb. 

(Bnprams  Ooutt  ot  Penoirlianlft,  Jan.  t,  IBM.) 

1.  BAHKnia  CORPO&ATtOlTB.   LUBILITT  OF  DISBOTORB  FOR  LOSBBa  THBODOH 

THE  FRAUDS  OT  opFicBss.  Desreb  of  carb  to  bb  exbrcibbd  bt  derbctorb. 
A  directoi  of  ft  bank,  whoM  *erTic«B  are  grataltaaa  and  whoM  datiaa  are  to  At- 
tend the  bank  once  or  twice  a  week  to  uaist  in  discounting  paper,  to  see  how 
much  moiie;  there  ia  to  loan,  and  ooce  or  twioe  »  7ear  to  count  the  caah  on 
hand,  and  Biamlne  the  billa  receivable  aod  aecaiitles  to  aea  whether  thej  cor* 
reapond  with  the  etatement  furniahed  bj  the  uffieera,  doea  not  owe  the  cred- 
Itoia  of  the  bank  aach  care  as  a  reaaonablf  prudent  man  ecurciaeB  !□  hie  own 
baelDeaa,  but  la  amenkble  only  for  fraad,  or  for  auch  gnwe  aegllgeoce  m 
amOQDtfl  to  fraud. 

2.  A  bank  preeldent,  abetted  bj  the  eaahler  and  sereial  clerks,  embezsledal- 
moBt  all  the  funds  of  the  back,  and  concealed  the  fraud  bj  false  eotrlea  in  the 
books.  Hia  atatement  to  the  dlTectora  from  time  to  time  showed  the  luuik  to 
be  in  good  condition.  No  fraud  was  discoverable  Id  any  ot  the  books  except 
the  individua]  iadg^er,  which,  by  a  role  of  the  bank  coDformlng  to  a  austom 
larf^ly  prevalent,  the  directors  were  not  allowed  to  aee.  The  directors  were 
among  the  heaviest  atockholdera.  and  at  the  firat  suspension  they  raised  nearly 
^800,000  on  their  individual  credit  to  enable  the  bank  to  resume  payment. 
Held,  that  the  directors  were  not  guilty  of  gross  negligence. 

APPEAL  from  court  of  common  pleas,  Allegheny  connty. 
Action  by  E.  W.  Swentzel,  Eliae  linger,  and  others  against 
the  Penn  Bank  ;  W.  N.  Biddle,  president ;  F.  B.  Laoghlin,  vice- 
president  ;  Q.  L.  Reiber,  cnshier ;  F.  B.  Laaghlin,  James  Herd- 
man,  Jamee  H.  Hopkins,  D,  W.  C.  Carroll,  T.  Brent fiwearingen, 
Samnel  Severance,  Philip  Keymer,  Tbomaa  Hure,  Qeorge  C. 
Davis,  Frank  Bahm,  A.  A.  Hntchiuson,  J.  O.  Brown  and  A.  M. 
Cavitt,  directors  of  said  bank,  to  recover  for  losses  occasioned  by 
the  franda  ol  the  president,  cashier  and  cei^n  clerks,  which  caused 
the  insolvency  of  the  bank.  Decree  that  the  directors  were  not  lia- 
ble. Henry  Warner,  assignee  of  the  bank,  appeals.  Decree 
sfBrmed. 

The  following  extract  from  the  opinion  of  the  lower  conrt 
shows  pretty  fally  the  facts  and  evidence  in  the  case :    "  The 
master  has  fnlly  described  tin  manner  in  which  the  caohier  and 
president  abstracted  the  money,  and  yet  making  the  books  balance  ' 
by  charging  the  abstractions  as  overdrafts  in  the  end,  largely  to 
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fictitioos  peraoDs,  itnd  in  the  fonnftl  statements  to  the  directors 
omitting  all  statement  of  these  overdrafte,  and  dedncting  them 
from  the  amount  of  deposits  for  which  the  bank  was  in  fact  lia- 
ble. The  individnal  ledger  showed  these  overdrafts  daily  in  red 
ink,  and  showed  the  true  amount  of  the  deposits.  The  balance- 
book  showed  all  the  balances  correctly.  It  is  an  old  story  in  fraud- 
ulently bankrupt  banks  in  this  community.  In  the  numerous 
cases  that  have  been  before  this  conrtsince  the  panic  of  1873,  this 
has  been  the  nsnal  process  of  taking  the  money  under  the  eyes  of 
the  sleeping  directors,  withoat  falsifying  the  books.  This  process 
went  on  in  the  Penn  Bank.  Each  Monday  morning  a  formal 
statement  was  laid  before  the  directors  which  falsified  the  liabilities, 
often  by  several  hundred  thousand  dollars,  in  thesnblime  faith  of  Mr. 
Riddle,  in  their  nnsuspecting  credulity  that  they  would  not  makes 
five  minutes  examination  of  the  individual  ledger,  which  would  have 
shown  the  falsity  of  the  statements,  and  at  a  rapid  glance  would 
have  shown  an  aUrming  appearance  of  overdrafts  to  donbtfnl 
parties.  In  addition,  for  several  years  prior  to  the  failure,  Riddle 
published  in  most  of  the  Pittsburgh  papers,  under  oath  of  the 
cashier  and  attested  by  the  names  of  three  directors,  from  time  to 
time,  at  least  once  in  three  months,  statements  of  the  assets  and 
liabilities  of  the  hank,  which  were  close  to  a  true  statement  of 
amounts,  and  which  differed  from  these  weekly  statements  by 
several  hundred  thousand  dollars  on  each  side  ;  the  difference  be- 
ing that  the  true  amount  of  deposits  as  shown  by  the  Ixmks  ap- 
peared as  liabilities,  aud  the  overdrafts  appeared  as '  demand  loans. 
They  also  printed  and  circulated  in  large  numbers  cards  with  the 
statement  thereou  as  published  in  the  papers.  These  cards  were 
lying  around  in  the  bank.  It  is  practically  impossible  that  any  of 
these  directors  who  could  read  did  not  see  both  the  publication  in 
the  papers  and  the  cards.  The  enormous  discrepancy  between 
these  pnblished  statements  and  the  weekly  statements  furnished 
the  directors  would  seem  likely  to  attract  the  attention  of  any  one 
interested.  The  directors  admit  they  saw  theso  published  state- 
mente  aud  cards,  but  did  not  esamine  them,  and  supposed  they 
corresponded  to  the  weekly  statements.  The  master  treats  this 
evidence  as  though  it  were  a  question  as  to  whether  or  not  the 
depositora  had  been  deceived  by  these  published  statements ;  and, 
as  there  is  no  evidence  to  that  effect,  he  dismissed  it  as  unimport- 
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ant.  The  signMcance  of  this  testimony  is  that  the  pnbliahed 
statemeDts  were  true,  except  tbat  overdrafts  were  called '  demand 
loans,'  and  the  weekly  Btatementa  were  false.  Plaintiff's  coansel 
claim  that  these  facts  alone  should  hare  attracted  the  attention  of 
reasonably  careful  and  ordinarily  intelligent  directore,  and  put 
them  on  tbe  votj  brief  inquiry  and  examination  necessary  to  de- 
tect the  systematic  fraud  perpetrated  on  them  by  their  officers  in 
tbe  weekly  statements. 

"  The  directors  say,  one  and  all,  that  overdrafts  were  '  not  per- 
mitted '  iu  tbe  bank  on  any  accoant  or  by  any  person,  and  that 
had  been  the  rule  under  Hr.  Hopkins'  presidency  as  under  (hat  of 
Mr.  Riddle.  Therefore  they  had  no  reaaoa  to  suspect  overdrafts. 
And  they  gave  in  evidence,  as  strong  proof  of  the  fact,  tbat  in 
March,  1882,  Mr.  Riddle,  then  cashier  (iu  the  abseoce  of  Mr. 
Hopkins),  reported  to  the  board  that  Mr.  Hopkins'  accoant  as 
trustee  of  the  Pittsburgh  Southern  railroad  was  largely  over- 
drawn, and  that  he  (Riddle)  would  not  stand  by  aud  see  even  bis  dear 
friend  Hopkins  overdraw  without  a  protest.  A  committee  was  ap- 
pointed to  investigate,  andreqaire  security,  or  rather  to  better  secure 
the  collateral  pledged.  The  committee  of  the  board  took  Riddle's 
word  for  every  thing ;  did  not  look  at  tbe  ledger  to  see  how  and 
when  the  account  had  been  overdrawn.  Had  they  done  so,  they 
would  have  discovered  that  the  overdrafts  were  at  different  periods, 
and  had  continued  for  more  than  a  year  —  Hopkins  eays  from 
Kovember,  1880, —  and  that  numerous  other  accounts  were  largely 
overdrawn ;  that  tbe  overdrafts  then  were  several  hundred  thou- 
sand dollars,  and  had  been  for  a  long  time,  and  that  it  was  a  sudden 
spasm  of  counterfeit  virtue  that  had  come  over  Riddle.  The 
matter  is  treated  by  the  master  as  though  the  plaintiffs  had  intro- 
duced this  testimony.  <  No  overdrafts  were  allowed,  under  any 
circuinatances,'  say  the  directors,  and  yet  a  majority  of  the  direct- 
ors were  frequently  overdrawn  in  their  accounts  — Cavitt,  Hare, 
Reymer,  Swearingeo,  Brown,  Hutchinson,  Severance,  Oarroll, 
Hopkins  and  Riddle.  True,  they  explain  the  matter  to  show  that 
DO  harm  was  done  or  intended,  yet  it  remains  true  that  they  were, 
both  in  form  and  in  fact,  overdrawn.  The  directors  assert  that 
none  of  tbe  executive  officers  of  the  bank  were  allowed  to  specu- 
late in  oil  or  engage  in  other  speculative  enterprises  ;  and  testify 
tbat  when  they  learned  that  Mr.  Reiber,  their  assistant  eashieiv 
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liad  been  bn^iog  and  Belling  oil,  the;  reprimanded  liim,  and 
exacted  a  promise  that  he  would  Bot  again  deal  in  oil  while  bo 
remained  in  the  bank.  Keiber  saje  he  gave  no  each  promise  ;  that 
Bome  of  the  directors  congratulated  him  on  his  sncoesafal  deal ; 
and  beooDtinued  to  deal  in  it  when  he  eaw  a  good  chance  for 
profit.  Thevice-preeident,  Laiighlln,  Bpecniated  largely  in  oU. 
The  directors,  Swearingeu,  Hopkins,  Brown  and  Caritt  specnlated 
in  oil.  The  attorney  for  the  bank  got  tips  from  Riddle  abont  tJie 
great  oil  syndicate  he  was  managing  in  1883  to  hull  the  market ; 
bought  and  sold  at  a  profit  before  tbe  oil  went  down.  He  wse 
also  attorney  for  Kiddle  and  for  A.  A.  Hatchinson.  The  bank 
was  head-quarters  for  oil  brokers,  many  of  whom  kept  their 
accounts  in  the  bank —  largely  in  tiie  shape  of  overdrafts.  Beall, 
the  confidential  agent  of  the  syndicate,  was  openly  in  the  bank 
building  where  telegrams  were  received  and  orders  given.  There 
was  BO  strong  an  odor  of  oil  speculation  aronnd  tbe  bank  in  1332, 
'83,  '84,  that  Dr^  Van  Voorhis,  up  in  Fayette,  Westmoreland 
eonnty,  heai-d  '  the  bank  was  engaged  in  an  oil  speculation,  and 
had  an  inquiry  of  the  bank's  attorney  made  for  a  depositor.* 

"  The  attorney  asked  Hiddle  if  the  bank  was  iu  it.  He  aaid, 
'  No,'  and  that  was  satisfactory.  Ur.  Carroll  (a  director)  saw  in 
the  Pittsburgh  Leader  that  tbe  Fenn  Bank  was  engaged  in  the 
hage  oil  specalation  which  it  was  carrent  report  was  going  on. 
He  asked  Biddle,  who  said  '  the  bank  was  not  in  it.'  That  satis- 
fied him.  The  vice-preeideut,  Mr.  Langhlin,  knew  of  the  in- 
tended bulling  the  market  in  1888,  and  Riddle  told  him  he 
(Riddle)  was  to  manage  it  for  the  syndicate,  and  the  bank  would 
make  largely  from  the  handling  of  the  fands,  bat  that  the  bank's 
fnnds  were  not  being  used  for  that  purpose.  He  tells  as  he  did 
not  deem  it  necessary  to  inqaire  further,  tboogh  he  knew  through 
Riddle  that  the  syndicate,  or  some  of  its  members,  was  in  dire 
need  of  funds  to  protect  margins  in  New  York,  as  he  (Laaghlin) 
n^;otiated  Riddle's  private  securities  to  raise  the  money,  and  gave 
Beall  advice  about  what  to  do  in  New  York;  yet  he  did  not  deem 
it  worth  while  to  inquire  farther,  or  to  examine  the  books  of  the 
bank  to  see  that  all  was  right,  or  to  inform  his  oo-dirvotors  of  the 
sorroundings  of  their  great  financier,  Riddle.  J.  P.  Beall,  called 
by  the  defendants,  testifies  that  while  he,  as  sub-maaager  of  the 
oil  syndicate  under  Riddle,  was  doing  busineas  at  the  bank,  Mr. 
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LaughliD,  Mr.  Brown,  Mr.  Cftvitt,  Mr.  HntcluDBon  and  Mr.  Swear- 
iageu,  of  the  directors,  w«re  frequently  in  hie  room,  or  rather  in 
his  office  and  in  their  room,  and  that  they  heard  the  conaaltations, 
had  access  to  the  papers  and  telegrams,  and,  in  fact,  he  aasumes 
in  his  testimony  that  he  waa  doing  the  busiaees  for  the  bank.  If 
Beall  ia  to  be  believed,  these  directors  bad  actaal  knowledge  of 
the  dealings.  All  except  Mr.  Laaghlin  deny  and  negative  Beall's 
-  testimony  as  to  their  being  in  his  room  and  consulting  aboat  the 
transactions.  We  give  very  little  credit  to  the  statementB  of  Mr. 
Beall,  either  for  or  against  the  defendants.  It  seems  to  ns  that 
ho  told  considerably  more  or  less  than  he  knew,  and  some  things 
that  he  did  not  know. 

"  The  directors  give  their  reasons  for  conBdence  in  Mr.  Kiddle 
(who,  in  one  part  of  defendants'  testimony,  was  not  known  to 
speculate),  and,  among  their  reasons,  that  they  believed  him  in 
1833  to  be  worth  from  $250,000  to  $300,000.  He  came  to  them 
poor,  and  on  a  meager  salary  —  even  as  president  of  the  bank, 
only  $3,500 ;  and  they  testify  as  to  how  he  made  his  money  while 
cashier  of  their  bank,  $tOO,000  by  being  the  promoter  or  getter- 
np  of  a  telephone  company ;  also  made  largely  by  being  an  orig- 
inal promoter  of  a  silver  mining  company ;  and  also  by  stock  he 
got,  withont  consideration,  while  treasurer  of  the  railroad  company 
whose  stock  he  so  received.  And  yet  they  did  not  suspect  that 
Biddle  engaged  in  dangerous  speculative  euterprises  that  might 
tempt  him  to  use  the  bank's  funds,  or  require  them  to  make  an 
examination  of  the  individoal  ledger.  The  testimony  incidentally 
and  the  books  fnlly  show  that  for  at  least  three  years  this  bank 
had  been  carrying  on  an  exceedingly  hazardous  bankiog  business. 
The  oSlcera  had,  no  doubt,  been  active  in  procuring  accounts,  and 
the  high  reputation  of  the  direotors  natarally  aided  in  bringing 
depositors  to  the  bank.  They  loaned  considerably  on  oil  certificates 
as  collateral  prior  to  August,  1880,  the  board  passing  on  the  notes 
and  collaterals  ns  regular  discounts.  August  26,  1880,  at  the  re- 
quest of  Mr.  Kiddle,  cashier,  the  board  passed  a  resolation  author- 
izing the  officers  to  loan  on  oil  certificate  colUteral,  on  a  certain 
margin,  varying  with  the  price  of  oil,  without  application  to  the 
board.  Some  of  the  directors  testify  that  their  understanding  was 
that  the  loana  made  by  the  offioere  under  this  resolution  were  to 
be  reported  to  and  passed  on  by  the  board  the  next  day.    The 
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reeolntioQ  does  not  eay  so,  and  it  does  not  appear  that  the^  were 
ever  so  reported.  From  that  time  the  discoanta  by  the  board 
with  oil  collateral  were  small,  and  the  loans  by  the  bank  officers, 
i.  e.,  Kiddle,  were  large.  The  defendants'  testimony  showa  that 
the  osoal  way  was  to  deposit  oil  certificates  as  collateral  for  checks 
«to  be  drawn,  without  any  r^nlar  discount,  and  then  the  checks 
wonld  appear  aa  overdrafts.  From  this  cnstom  the  step  was  short 
and  easy  to  allowing  large  overdrafts  withont  the  collateral,  bnt 
on  eApectatioD  or  promioe  of  collateral,  and  from  that  to  wild 
specnlatioQ  with  the  bank's  fnndson  the  part  of  the  bank's  officers, 
or  by  their  per misBioa  to  their  favorite  brokers.  Cashier' Bchecka 
were  issned  in  large  amounts  and  nnmbers  for  checks  ag^nst  al- 
ready overdrawn  accounts,  and,  in  time,  without  checks,  and  then 
were  charged  to  fictitions  persons  and  firms,  appearing  on  the  in- 
dividaal  ledger  as  overdrafts,  and  in  the  weekly  statements  fur- 
nished the  directors,  not  appearing  as  asseets,  bnt  dimiDishing  the 
deposits  by  so  much  as  there  were  overdrafts.  The  general  ledger 
account  of  deposits,  being  merely  the  balance,  was  falsified  to 
that  extent.  Cashier's  checks  multiplied,  and  apparently  reached 
their  maximum,  in  some  huge  epecalations  in  the  latter  half  of 
1882.  The  testimony  of  F.  M.  Hayes,  defendants'  expert,  gives 
the  following  list  of  oashieHs  checks  issned  for  the  Peon  bank,  aa 
Bbewn  by  its  books : 

1689.    Sept.  IS fl,S05,7D3  84 

"     U 1,044,193  00 

•'     16 M1.068  00 

••     18 .,. 1,828.808  00 

"     19 1,816.890  00 

Oct.     3 1,299,459  00 

Nov.    4 1.917.867  00 

"       6(984cb«du) 8.S43.604  OO 

«       7 8.403,703  00 

"       8 1.431,188  OO 

"       9 I,182,ce8  OO 

"     10 8,777.743  00 

"     11 1,819,989  00 

"     18 1,888.85«00 

"     14 997,803  00 

"     IB    1.004,559  00 

"     16 694.413  00 

••     17 1.158,792  00 

"     18 8,014,37100 
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1888.    NoT.20 ; tl,0M.788  00 

1883.  Bi«y  4 409.788  00 

6 153,078  00 

•'    "       6 89,902  00 

"    "   ft 296,793  00 

«  11 634.144  00 

'■    "  19 , 463.087  00 

"  SO 435.827  00 

■'  24 546.068  00 

1884.  M»)f  7 B87.794  00 

'■    "   8  (Rad«emed  $1,000,968) 946.102  00 

"        9  (Redeemed  »977,677) 406.344  00 

"  An  examinatiou  of  Ledger  F,  b^aning  with  January  7, 
1882,  eliows  a  large  amoant  of  overdrafts,  all,  from  day  to  day, 
marked  in  red  ink,  and  only  requiring  a  caaual  examination  to 
Bee  that  they  are  numerous ;  that  they  are  large,  and  indicate  a 
condition  of  affaire  that  requires  no  intricate  examination  or  calcu- 
lation or  an  expert  to  sliow  that  the  condition  is  dangerous. 
Tlieae  overdrafts,  very  numerous  and  very  largo  at  the  opening 
of  tho  year,  increased  in  nnmber  and  amounts  until  in  the  lat- 
ter part  of  the  year  they  had  swollen  to  au  almost  incredible 
amount.  I  have  not  taken  time  to  foot  them  up  accurately, 
but  in  September,  OctoLier  and  November,  when  the  largest 
amount  of  cashier's  checks  were  i^ned,  they  certainly  ran  higher 
than  in  May,  1884,  when  the  bank  suspended  — from  $1,000,000 
to  $1,750,000.  The  testimony  does  not  trace  the  cause,  bat  no 
donbt  it  was  a  huge  specnlatiou,  in  which  some  of  the  bank's 
officers  were  probably  interested.  The  entire  funds  and  credit  of 
the  bank  were  risked,  and  only  a  fortunate  or  unfortunate  series 
of  accidents  occurred,  or  the  collapse  would  then  have  come.  De- 
fendants' counsel  claim  the  bank  waa  solvent  at  the  1st  of  Jan- 
uary, 1883,  and  that  nearly  $1,000,000  was  lost  July  18, 1883,  for 
which  tbey  rely  on  Beall's  testimony.  This  system  of  cashier's 
checks  and  overdrafts  continued  through  Ledgers  Q  and  H  to  the 
suspension  of  the  bank  in  May,  1884 — no  concealment  on  the 
individual  ledgers,  but,  on  the  other  hand,  the  overdrafts  appear- 
ing daily  in  red  ink  figures  distinguished  at  a  casuul  glance  over 
the  pages.  For  a  considerable  period  cashier's  checks  were  made 
out  and  signed,  not  only  by  the  president  and  cashier,  but  by  the 
tellers,  some  of  the  book-keepers,  and  even  by  the  bank  me»- 
senger,  for  large  amounts,  and  often  without  any  check  to  meet 
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it,  but  ffimply  a  chargiog  moinorandnm  left  in  the  drawer.  Tlie 
directors  never  looked  at  the  individnal  ledger ;  never  discovered 
this  irregnlar  and  wonderful  iasue  of  cashier's  checks;  nor  did 
they  discover  that  a  Urge  part  of  what  was  reported  to  them 
weekly  as  cash  on  hand  was  bat  charging  memoranda  carried  in 
the  teller's  or  cashier's  drawers  as  cash.  The  president,  the 
cashier,  the  tellers,  the  book-keepers,  individual  and  general,  and 
other  clerks,  knew  of  these  irregiilaritieii  of  the  ''  oil  deal,"  and 
of  the  probabl;  worthless  overdrafts,  bat  they  never  reported  them 
to  the  directors,  as  a  board  or  otherwiBe,  Some  excnse  may  be 
made  for  the  tellers  and  book-keepers  and  clerks,  as  they  seem 
to  have  believed  that  the  bank  and  its  directors  were  in  [he  oil 
specnlations,  and  that  when  they  obeyed  Kiddle's  orders  they  wure 
obeying  the  directors.  They  should  have  made  certain  that  each 
director  knew  it  (and  they  should  have  resigned).  Even  after  the 
first  suspension,  the  general  book-keeper  made  out  a  etatetuent  for 
the  directors  to  present  to  representatives  of  other  banks  that  he 
knew  to  be  fake,  as  it  dedui^ted  the  overdrafts  from  the  actual 
deposits,  and  was  silent  ae  to  overdrafts.  The  directors  held  semi- 
annual audits  on  the  affairs  of  the  bank ;  examined  the  general 
ledger  to  see  if  the  balances  had  been  taken  off  correctly,  but  did 
not  examine  the  individual  ledger.  On  at  least  one  occasion,  De- 
cember 31, 18S3,  the  bank's  account  with  tlio  Farmers'  Deposit 
National  Bank  was  shown  them  duly  balanced  in  the  pass-book, 
with  a  credit  enhanced  by  the  deposit  of  $77,000  of  checks  bor- 
rowed by  Kiddle  for  the  occasion,  in  a  way  iu  which  the  directors 
had  no  reason  to  suspect  fraud  in  the  balance.  There  is  some 
evidence  that  on  one  occasion  cash  was  borrowed  for  a  similar  por- 
poae.  The  auditing  committee  in  each  case  made  their  report 
showing  a  healthy  condition  of  the  bank ;  they  '  had  counted  the 
cash,  examined  the  notes,' etc.  They  counted  'cash  items' as 
cash,  I  suspect  they  counted  the  same  cash  more  than  once, 
without  knowing  it.  Aadit  occasions  were  andoubtedly  pre. 
pared  for  by  potting  palpable  matters  in  apparently  good  shape, 
in  full  faith  that  the  aaditing  committee  would  not  be  critical  or 
inqnisitive.  And  yet  the  auditing  committee  seem  to  have  per- 
formed their  duties  very  much  as  auditing  committees  do'  in 
other  bauka,  with  such  fall  faith  in  the  officers  that  no  important 
examination  is  made.    The  only  necessity  for  such  an  audit  is 
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based  od  the  koown  frailty  of  human  nature;  the  poaaibility 
that  troeted  offieere  may  have  been  false.  The  way  to  keep  men 
honest  is  not  to  lead  them  into,  bat  to  guard  them  from,  tempta- 
tion. This  case  difiers  from  the  case  of  Myer  v.  Caperton,  87 
Ky.,  and  S  S.  W.  Kep'r,  above  cited  by  tlie  master,  in  this :  that 
in  the  latter  case  the  fraads  of  the  cashier,  ranning  tbroogb 
nine  years,  were  carefally  concealed  in  fake  entries  in  various  in- 
dividual accounts,  failure  to  charge  the  bank  with  deposits  and 
other  items.  It  woold  have  required  a  thorough  examination  by 
an  expert  book-keeper  to  have  discovered  the  fraud.  In  this  case, 
for  more  than  three  years  the  individnal  ledger  carried  on  its  face, 
in  daily  red  ink  balances,  the  notice  of  overdrafts  which  required 
no  expert  to  detect ;  but  any  man  who  could  read,  and  who 
knew  that  overdrafts  are  usually  so  marked  on  bank-books,  would, 
on  a  fifteen  or  five  minutes'  inspection,  have  discovered  them. 

A.  M.  Brown,  D.  F.  Patter&m  and  H.  A.  Miller  for  appel- 
lants. D.  T.  Watson,  J.  M.  Stoner,  Geo.  W.  Outhriey  Isaac  S. 
Van  Voorhity  T.  C.  LoMOTy  S.  Schotfer,  Jr.,  and  Knox  &  Reed 
for  appellees. 

Paxsos,  0.  J.  This  case  has  been  so  carefully  considered  by 
the  learned  master  and  court  below  that  little  remains  for  us  to 
add.  Indeed,  in  a  ease  of  such  magnitude,  involving  a  vast  mass 
of  testimony,  we  can  do  little  more  than  see  that  the  principles 
npon  which  is  has  been  decided  below  are  sound.  Briefly  stated, 
the  bill  was  filed  for  the  pnrpose  of  holding  the  officers  and  di- 
rectors of  the  bank  responsible  for  the  losses  resulting  from  its 
failure.  It  is  claimed  that  the  officers  and  directors  were  negligent 
in  their  management  of  the  bank's  afiaira,  and  that  by  reason  of 
ench  negligence  the  losses  occurred.  It  is  conceded  on  all  sides 
that  the  losses  and  the  disastrous  failure  of  the  bank  were  directly 
traceable  to  Hr.  Riddle,  its  late  president,  now  deceased.  He 
practically  emptied  the  vaults  of  the  bank  in  carrying  on  agigantic 
BpeenlatioD  in  oil.  This  was  done  with  the  knowledge  of  the 
cashier,  and  the  co-operation  of  one  or  more  clerks  or  subordinates. 
It  would  have  been  extremely  difficult,  if  not  practically  impos- 
sible, for  any  person  to  have  committed  such  a  swindle  without 
the  co-operation  of  some  one  inside.  The  question  is,  whether  the 
directors  ought  to  have  known  of  these  traDsaetions,  and  whether 
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their  failure  to  know  what  the  real  plaaderer  vas  doing  was  snch 
Degiigertce  on  their  part  as  to  render  them  liable  to  the  creditors 
of  the  bank.  The  Peiin  Bank  closed  its  doors  in  May,  1SS4.  It 
iB  not  too  much  tosay  that  itafailnre  was  a  great  shock  to  tbebosi- 
nees  interests  of  Pittsburgh.  It  was  the  cause  of  much  excite- 
ment; led  to  a  largo  amoant  of  litigation,  mach  of  it  directed 
against  the  board  of  directors.  As  usual  in  such  cases,  the  current 
of  public  opinion  was  turned  against  them,  and  up  to  the  present 
time  they  hare  been  defending  themselves  against  hostile  litiga- 
tion. The  time  has  now  arrived  when  the  rights  of  the  parties 
can  be  considered  calmly,  and  disposed  of  in  disregard  of  prejudice 
or  popular  clamor. 

The  tirst  question  that  naturally  su^ests  itself  for  our  considera- 
tion is  the  extent  of  the  duty  which  the  directors  of  a  bank  ove 
to  the  stockholdere,  whom  they  represent  directly,  and  the  credit- 
ors, whom  they  represent  indirectly.  Upon  this  point  there  is  a 
general  misapprehension  in  the  popular  mind.  This  finds  expres- 
sion after  bank  failures  in  severe  condemnation  of  directors,  and 
a  general  assertion  of  the  doiitriue  that  their  duty  requires  them 
to  be  familiar  with  all  the  details  of  the  management.  In  the 
popular  mind  they  are  held  to  the  rule  that  they  ought  to  take  the 
aarne  care  of  the  aSairs  of  the  bank  that  they  do  of  their  own 
private  businees.  Even  the  learned  judge  below  evidently  adopted 
this  view  when  be  said  in  his  opinion :  "If  we  were  to  decide 
this  case  on  first  impreseions  as  to  the  conclusions  of  fact  to  be 
drawn,  and  nnder  the  decisions  cited  and  rules  laid  down  in  the 
minority  opinion  in  Brij^  v.  Spaulding,  we  would  say  there  was 
gross  negligence,  or  want  of  t^e  ordinary  care  that  a  man  of  fair 
intelligence  would  take  of  hie  own  affairs."  It  cannot  be  the  rule 
that  the  director  of  a  bank  is  to  be  held  to  the  same  ordinary  care 
that  he  takes  of  his  own  affure  He  receives  no  compensation 
for  bis  services.  He  is  a  gratuitous  mandatary.  His  principal 
boeiness  at  the  bank  is  to  assist  in  discounting  paper,  and  for  that 
pnrpose  he  attends  at  the  bank  at  stated  periods  —  generally  once 
or  twice  a  week  —  for  an  hour  or  two.  The  condition  of  the  bank 
is  then  laid  before  him  in  order  that  he  may  know  how  much 
money  there  is  to  loan.  Onoeor  twice  a  year  there  is  an  exaraiua- 
tion  of  the  condition  of  the  bank  in  which  he  participates.  The 
cash  on  hand  is  counted,  the  bills  receivable  and  securities  ei- 
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amined,  to  see  whether  they  correspond  with  the  Btatement  aa  f  op- 
nielied  hy  the  otBcers.  Beyond  this  he  has  little  to  do  with  either 
the  cash  or  the  hooka  of  the  bank.  They  are  in  the  care  of  salaried 
oQicialfi,  who  are  paid  for  SDch  serTices  and  selected  hy  reason  of 
their  snpposed  integrity  and  fitnoBS.  To  expect  a  director,  under 
such  oircuinatanceB,  to  give  the  affairs  of  the  bank  the  same  care 
that  he  takes  of  bis  own  boeiness,  is  onreasonable,  and  few  re- 
fipoDsible  men  wonld  bo  willing  to  serve  npon  each  terms.  In  the 
case  of  a  city  bank,  doing  a  large  bnsiness,  he  would  be  obliged  to 
abandon  his  own  affairs  entirely.  A  bueiness  man  generally  un- 
derstands the  details  of  hia  own  bnsiness,  bat  a  bank  director  can- 
not grasp  the  detaik  of  a  large  bank  without  devoting  all  his  time 
to  it,  to  the  utter  neglect  of  his  own  afiFairs. 

A  vast  amoant  of  authority  has  beoo  cited  upon  this  question 
which  we  do  not  think  it  necessary  to  review.  It  is  sufficient  to 
refer  to  afew  cases  only.  In  Spering's  Appeal,  71  Penn.  St.  II,  the 
subject  is  very  fully  discnsaed  by  the  late  Justice  Sharswood,  and 
the  rule  of  ordinary  care  is  laid  down.  Not,  however,  the  ordi- 
nary care  which  a  man  takes  of  his  own  business,  bat  the  ordinary 
care  of  a  bank  director  in  the  business  of  a  bank.  Negligence  is 
the  want  of  care  according  to  the  (urcnmstancee,  and  the  circum- 
stances are  every  .thing  in  considering  this  question.  The  ordi- 
nary care  of  a  business  man  in  his  own  affairs  means  one  thing, 
and  the  ordinary  care  of  a  gratuitous  mandatary  is  quite  another 
matter.  The  one  implies  an  oversight  and  knowledge  of  every 
detail  of  his  business ;  the  other  suggests  sach  care  only  as  a  man 
can  give,  in  a  short  space  of  time,  to  the  business  of  other  persons 
from  whom  he  receives  no  compensation.  The  same  learned 
judge,  in  Maisch  v.  Saving  Fand,  5  Fhila.  30,  laid  down  the  mle 
as  follows :  "  As  to  the  directors,  however,  «  •  »  receiving 
no  benefit  or  advantage,  they  can  be  considered  only  as  gratnitous 
maudataries,  liable  only  for  fraud  or  such  gross  negligence  as 
amounts  to  fraud."  Again,  in  Spering's  Appeal,  supra,  he  said: 
**  Indeed,  as  the  directors  are  themselves  stockholders,  interested 
as  well  as  all  others  that  the  affairs  and  business  of  the  corpora- 
tion should  be  snccessful,  when  we  ascertain  and  determine  that 
they  have  not  sought  to  make  any  proiit  not  common  to  all  the 
stockholders,  we  raise  a  strong  presumption  that  they  have 
tiroufi^t  to  the  administration  their  best  judgment  and  skill." 
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We  m&j  also  refer  to  Brings  t.  Spanlding,  111  0.  S.  132;  11 
Sup.  Ct.  Bep'r,  924,  which  goes  eveo  fnither  LhaD  oar  esses  upon 
this  poiat.  It  does  not  relieve  a  director  from  the  cousequenca  of 
gross  negligence  in  the  perfonoance  of  his  duty,  but  it  bolda  that 
lie  is  not  responsible  where  he  has  nsed  the  ordinary  care  which 
buck  directors  usually  exercise.  It  is  tme  this  was  the  esse  of  a 
national  bank,  but  wo  apprehend  that  what  is  n^ligenoe  on  the 
part  of  a  director  of  a  national  bank  would,  as  a  geueral  rule,  be 
negligence  by  a  director  of  a  state  bank,  and  subject  to  the  same 
liability. 

In  regard  to  what  is  ordinaiy  caie,  regard  must  be  bad  to  the 
usages  of  the  particular  busiuees.  Thus,  if  the  director  of  a  bank 
performed  bis  duties  as  sach  in  the  same  mauuer  as  they  were 
performed  by  all  otlier  directors  of  all  other  banks  in  the  same 
city,  it  could  not  fairly  be  said  that  he  was  guilty  of  gross  o^Ii* 
gence ;  and  care  must  be  taken  that  we  do  not  hold  mere  gratui- 
tous mandataries  to  such  a  severe  rale  as  to  drive  all  honest  men 
out  of  such  positions.  This  tbonght  is  so  well  expressed  by  Sir 
George  Jessel,  M.  K.,  in  his  opinion  in  Be  Dean  Coal  Mia.  Co., 
10  Cb.  Div.  450,  that  I  give  hie  remarks  in  fall :  "  One  must  be 
very  careful,  in  administering  the  law  of  joint^stock  companies, 
not  to  press  so  hard  on  honest  directors  as  to  m^ke  them  liable  for 
these  constructive  defaults,  the  only  efiect  of  which  woald  be  to 
deter  all  men  of  any  property,  and  perhaps  all  men  who  bare  any 
character  to  lose,  from  becoming  directors  of  companies  at  all. 
On  the  one  band,  I  think  the  court  should  do  its  utmost  to  bring 
fraudulent  directors  to  account ;  and,  on  the  other  hand,  should 
also  do  ita  best  to  allow  honest  men  to  act  reasonably  as  directors. 
Willfal  default  no  doubt  includes  the  case  of  a  neglect  to  sue, 
though  he  might,  by  suing  earlier,  have  recovered  a  trust  fund; 
in  that  case  he  is  made  liable  for  want  of  due  diligence  in  his 
tmst.  But  I  think  directors  are  not  liable  on  the  same  principle.'' 
Holding,  then,  the  rule  to  be  that  directors,  who  are  gratuitoua 
mandataries,  are  only  liable  for  fraud,  or  for  such  gn>e*  n^ligence 
as  amounts  to  fraud,  it  remains  but  to  apply  this  principle  to  the 
facts  of  this  case.  It  is  not  alleged  —  it  has  never  been  alleged  — 
that  the  bands  of  these  directors  are  stained  by  frand.  The  bank 
was  wrecked  by  its  president,  with  the  cashier  and  some  of  the 
clerks  aiding  and  abetting.     It  was  adroitly  done,  so  far  as  the 
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meaafl  vera  ooacenied,  and  it  waa  conoesled  wholly  from  the 
directors.  False  eatries  were  made  in  the  bookB,  aad  false  ac- 
counts, or  accounts  with  fictitious  persons,  were  opened  so  as  to 
hide  the  theft.  The  reports  of  the  bank's  condition  made  b;  the 
president  to  the  directors  from  time  to  time  showed  it  to  be  in 
good  oonditioD,  while  in  point  of  fact  it  was  lioDej-oombed  with 
fraud,  and  its  assets  squandered  in  wild  apecnlatioiis.  It  may  be 
asked,  why  did  not  the  directors  discover  this  by  an  examination 
of  the  bookst  The  answer  is  that  if  they  had  examined  every 
book  )o  the  bank,  with  a  single  exception,  they  would  not  have 
found  the  fraud.  That  exception  is  the  individual  ledger.  All 
the  frauds  were  dumped  into  this  book,  and  appeared  nowhere 
else.  The  individual  ledger  contains  the  accounts  of  the  individsal 
depositors,  and  this  book,  by  the  rules  of  a  large  majority  of  the 
Pittsburgh  banks,  the  directors  are  not  allowed  to  see.  This  is  a 
rule  of  policy  on  the  part  of  most  city  banks,  and  the  reason  for 
it  is  at  least  plausible.  A  director  largely  engaged  in  business 
may  have  a  number  of  rivals  in  the  same  bnsiness  who  are  de- 
positors in  the  bank.  If  he  is  permitted  to  examine  their  ac- 
counts, it  gives  him  an  advantage,  and  an  insight  into  a  rival's 
affairs  that  few  bnsiness  men  would  tolerate.  Hence  it  is  a  ques- 
tion with  many  banks  whether  to  adopt  this  rule,  or  lose  valuable 
customers,  and  they  generally  prefer  the  former.  We  are  not 
speaking  of  the  wisdom  of  the  rule,  only  of  its  existence,  as  bear- 
ing upon  the  question  of  the  directors'  negligence.  Are  they  to 
be  held  to  be  guilty  of  gross  negligence  in  not  examining  a  book 
which,  by  the  rules  of  their  own  bank,  and  of  foui^flfths  of  tho 
other  banks  in  Pittsburgh,  the  directors  are  not  permitted  to  see  ? 
Nor  do  we  think  the  directors  were  bound  to  regard  the  state- 
ments submitted  to  them  as  false,  and  the  president,  cashier  and 
clerks  as  thieves.  They  had  nothing  to  arouse  suspicion.  All  of 
these  gentlemen  stood  high.  They  were  the  trusted  agents  of 
the  corporation,  paid  for  their  services,  and  regarded  in  the  com- 
munity in  which  they  lived  as  honest  men.  Aside  from  this,  the 
directors  were  among  the  lieaviest  stockholders  of  the  bank. 
They  collectively  owned  a  large  proportion  of  it.  And  so 
thoroughly  were  they  deceived  by  the  president  as  to  its  condi- 
tion that  when  the  first  stoppage  occurred  they  not  only  believed 
the  suspension  was  temporary,   but  they  showed  their  faith  by 
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their  works,  aod  npon  their  individual  credit  raised  the  Gam  of 
$369,000  to  enable  it  to  resume.  Thej  did  not  desert  the  ship 
like  a  pareel  of  drowning  rata,  bat  imperiled  their  private  ior- 
tnnes  in  an  efFort  to  keep  it  afloat.  Under  sach  circumstaaces,  it 
woald  be  an  act  of  gross  injustice  to  hold  them  liable  for  the 
frauds  of  others,  in  which  thej^  had  not  participated — of  which 
thej  had  no  knowledge  —  and  which  have  only  been  brought  to 
light  with  the  aid  of  experts.  We  must  measure  this  transaction 
by  the  light  which  these  directors  liad  at  the  time  the  transactions 
occurred.  It  would  be  unfair  to  judge  them  by  the  calcium  light 
which  has  been  turned  on  for  six  years,  and  which  has  enabled  as 
to  trace  at  last  the  sinaoos  path  of  Biddle  and  bis  coafederatee  in 
crime,  ahd  the  means  by  which  this  biink  has  been  robbed  and 
plundered.  We  are  of  opinion  that  the  master  and  the  coart 
below  were  right  in  their  conclusion,  and  the  decree  is  affirmed 
upon  the  appeal  of  the  assignee,  and  the  appeal  dismissed  at  his 
costs,* 

I.  OorpontiiOB»  —  degrea  of  oars  and  dlllgMio*  b)  baaxar(dBSdbydli«ct- 
on  in  tlM  dtaohug*  of  thalr  dntiat. — Tlie  foregoing  caie  And  thmt  of  Bring* 
V.  BpAQldiDf,  141  U.  B.  188;  4  Am.  a  R.  A  Corp.  Hep.  713,  u«  importuit 
dedatoDf  lonehlfig  tha  datioB  and  llkbllltlea  of  direetan  of  oorpontioiis.  The 
ded^OBi  hare  bean  criUciaed  aa  laiuitlaalDg  too  lax  a  rale  in  regard  to  tha 
care  to  baesardsed  bjdlractora,  bat  thej  have  been  rendered  bycoartaof  the 
hlgheat  anthorttj  and  leapectabllitj,  and  will  nndoabtadlj  exert  a  large  In- 
flnenealn  flslng  the  law  upon  the  anbjeet.  In  everj  cue  inwUchltiaaoDght 
to  hold  direotora  liable  for  Iobboh  on  acconnt  of  thetr  neglect  or  inattention  (o 
duty,  two  qaaationa  neceaearil;  arise  ;  firit,  a  queatlon  ot  law,  as  to  the  de- 
gree of  care  which  tbej ought  to  exerclne  underthe  circnmstaacee,  and.  tecoiid, 
a  qneation  of  fact,  aa  to  whether  thej  have  exerdaed  the  proper  deKiea  of 
care  In  the  partienlar  eaae.  The  first  qaestton  is  the  oolj  one  which  is  opon 
to  general  diacnsslon.  The  second  is  neceaaarilj  peculiar  to  each  caae. 
.  VarioaM  ralea  have  been  laid  down  m  to  the  degree  of  care  which  dlrvcton 
ought  to  exercise  la  the  discharge  of  their  dnties.  It  la  genorallr  held  that 
directors  are  bound  to  the  eierciae  of  ordinary  care  aqd  prudence  in  this 
reapect,  and  that  the;  will  be  liable  for  t,aj  loHaes  anstained  b^  the  corpora- 
tloD  la  oouaeqnence  of  their  failure  to  eserciae  sneh  care  and  pradnace.  Smith 
V.  Pratt*itle  MIg.  Co..  3U  Ala,  503,  SOS;  Naale  v.  Hill.  18  Cal.  145  ;  Delano  v. 
Caae,  ISl  111.  347  ;  B.  C,  17  111.  App.  531  ;  tJnited  Societ;  of  Shakers  t.  Un- 
derwood. 9  Bosh.  600  ;  Brannin  v.  Loving.  33  K;.  870  ;  Percy  v.  Htllandon, 
8  Mart.  N.  B.  68;  8.  C,  3  La.  588;  Born  Silver  Min.  Co.  v.  Ryan,  43  Hinn.  196; 
HuQ  V.  Cary,  82  N.  Y.  AS;  Koblnaon  r.  Smith,  8  P^ge,  333 ;  Sperlne'a  Appeal, 
71  Peno.  Bt.  11;  Wallaoe  v.  Lincolo  8av.  Bank.  86  Tean.  880;  15  S.  W.  Rep'r. 
•  Bepwted  In  SI  All.  Bep'r,  «K. 
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448;  Buik  v.  BoesJenx.  4  Haghai,  367.  OrdiDMy  ore  Ii  uiually  defloed  aa 
Bacb  care  as  men  of  ordinarT  pradeoce  aaually  exerelse  \a  tbelr  owd  kSairs. 
Horn  Silver  Mlultig  Co.  t.  Rjan,  42  Minn.  196;  Williamg  v.  Halliard,  3S  N..  J. 
Eq.  373 ;  Scott  v.  DePejiter.  1  Bdw.  CU.  513 :  Hiio  v.  Gary,  82  N.  Y.  65;  Wal- 
lace V.  Llncola  SaT.  Baiik,  89  Tena.  630.  Sametiiaes  it  is  said  Cliat  directors 
will  onl;  be  liable  for  grosH  neglect  or  iQatceation  to  duty.  Smith  v.  Pratt' 
Tille  Mfg.  Co.,  29  Ala.  503,  509:  Neals  t.  Hill,  16  Gal.  145;  RobinBon  v.  Smltli, 
3  Paige,  323;  Brannin  v.  Loving,  83  Kj.  370;  Bank  v.  Bosaieui,  4  Hnghea. 
aj7;  Brinkerhoff  7.  Brjalwick.  83  N.  Y.  53;  S.  C,  99  S.  Y.  185;  105  N.  Y.  MT. 
BitC  by  groas  Degligenee  is  usually  meant  the  same  thing  as  a  failure  to  eier- 
clae  ordinary  care,  so  that  all  these  expressious  come  to  the  same  thing.  Sav- 
ings Bank  v.  Carpenter,  87  Ky.  306:  Hun  v.  Gary,  82  N.  T.  05,  73. 

A  more  particular  Btatement  of  the  views  eiproBsed  by  the  diEFareat  courts 
may  l>e  <iC  advantage.  In  a  suit  to  hold  dliectora  of  a  Iwnk  liable  for  oompeo- 
aatioD  unlairrully  vot«d  to  a  director  for  extra  aervices  performed  by  him,  in 
irhich  It  waa  held  that  they  were  not  liable,  having  acted  in  good  faith  and 
under  an  honest  mistake  aa  to  the  law,  the  court  says:  "The  power  couterred 
upon  the  diieclory  waa  a  trust  of  the  greatest  delicacy,  and  of  the  highest  im* 
portanoe.  In  the  exercise  of  which  the  utmost  good  (altb  on  their  part  was  nee- 
essary.  The  undertaking  implies  a  competent  knowledge  of  the  duties  of  the 
agency  assumed  by  them,  as  well  as  a  pledge  that  they  will  diligeotly  super- 
vise, watch  over  and  protect  the  interests  of  the  lustitution  committ«d  to  theli 
care."    Godbold  v.  Branch  Bank,  11  Ala.  191. 

Id  Shea  v.  Mabry,  I  l«a,  819,  in  which  eert^o  directors  of  a  railroad  com- 
pauy  were  held  liable  for  certain  moueya  which  they  had  permitted  to  be  uaed 
in  lobbying,  the  court  mya:  "  Directors  are  not  mere  flgure-bcadsof  a  oorpon- 
tlon.  They  are  trustee!  for  the  company,  for  the  atoekholders,  for  the  credit- 
ors, and  for  the  Kate.  They  must  not  only  nm  good  f^th,  but  alao  oare,  at* 
tentlon  and  eireumspection  in  the  aSalrsof  the  corporaUoo,  and  particularly  in 
the  safe.keeping  and  disbursement  of  tands  committed  to  their  custody  and 
control.  They  mnnt  see  that  lliese  funds  are  appropriated  aa  intended  to  the 
parpooe  of  the  truBt,aDd  If  they  misappropriate  them  or  allow  others  to  divert 
them  from  their  purpose,  they  must  answer  for  it  to  their  eettuiqta  tnut." 

In  Hun  V.  Gary,  82  N.  Y.  65,  It  appeara  that  the  directors  of  a  savings  bank 
which  had  an  average  deposit  of  only  $70,000  and  whose  expenses  had  ex- 
ceeded its  income,  expended  nearly  $60,000  in  a  lot  and  building  (or  the  ua» 
of  the  bank.  Subeequently  real  estate  declined  and  tlie  bank  soon  after  failed. 
The  directon  were  held  liable  to  the  receiver  of  the  bank  for  damages  sustained 
by  it  in  coesequance  of  the  investment,  on  the  ground  that  "  it  was  a  case  of 
improvidence,  of  reckless,  uureasotiable  extravagance,  in  which  the  trnsteea 
failed  in  that  measure  of  reasonable  prudence,  care  and  skill  which  the  law 
requires,"  As  to  the  care  to  bs  exercised  hy  such  trustees  the  court  speaks  as 
follows: 

"The  first  question  to  be  considered  is  the  measure  of  fidelity,  care  and 
diligence  which  such  trustees  owe  to  such  a  bank  and  its  depositors.  The  re- 
lation existing  between  the  corporation  and  its  traatees  Is  mainly  that  of  prin- 
cipal and  agent,  and  the  relation  between  the  trustees  and  the  depositor*  Is 
similar  to  that  of  trnstee  and  eettui  gat  tnut.  The  trustees  are  bound  to  ob< 
Mfve  the  limits  placed  upon  their  powers  In  the  ctiarter,  and  if  they  transcend 
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moll  limttB  Bad  eaoae  dftoiAge,  the/  Incnr  llabllitj.  If  tb«T  Kt  fraadalestlr 
or  do  &  willfnl  wrong,  It  U  not  donbtad  that  tbey  m»j  be  held  for  ail  the  duD- 
■ga  thej  caoBS  to  the  bftnk  or  lU  depoattora.  Bat  If  ibej  act  Id  good  fafth. 
wltbia  the  llmlta  ol  powers  cooterred,  oaing  proper  prudence  and  diligence, 
they  are  not  reeponeible  for  mere  miBtakea  or  ermra  of  jadgment.  That  the 
truBteee  of  such  eorporatioDS  are  bound  to  aw  loine  dlllgeaoe  la  the  dlscbuge 
of  their  datiea  cannot  be  disputed.  AH  tbe  aothoritleB  hold  n.  What  degraa 
of  care  and  diligence  are  thej  boand  tu  exercise  T  Not  the  htghoat  degree,  not 
anch  an  a  very  vigilaat  or  eztremelj  careful  peraon  would  exercise.  If  such 
were  required,  It  would  be  dlfBcuIt  to  Sud  trusteea  who  would  tncnr  tbs  le- 
BpoasIbllU;  of  encb  Irust  positions.  It  would  not  be  proper  to  answer  the 
question  by  aa;lag  the  lowest  degree.  Few  persooa  would  be  willing  to  de- 
posit moaej  in  aarlngt  banks,  or  to  take  stock  iu  corporations,  with  the  undet^ 
standing  that  the  trustees  or  directors  were  bouad  onlj  to  siarcise  ellghl 
care,  such  as  inattentive  persons  would  g^ve  to  their  own  busineas,  in  the 
management  of  tbe  large  and  importaut  Intereats  committed  Co  their  hands. 
When  one  depoelte  mone;  in  a  savinge  bank,  or  takes  stock  in  a  corporation, 
thus  diveating  himself  of  the  Immediate  control  of  his  propertj,  he  expects, 
kod  has  the  rigbt  to  expect,  that  the  inistees  or  directors,  who  are  choaeo  to 
take  bis  place  In  the  management  and  control  of  hla  property,  will  exercise 
ordlnarv  care  and  prudence  in  tbe  trusts  committed  to  them  —  the  same  degree 
of  care  and  prudence  that  men  prompted  by  self -interest  generally  exerciae  in 
their  own  afikirs.  When  one  voluntarily  takes  tbe  posltioa  of  trustee  or  dl- 
motor  of  a  eorporatlon,  good  faith,  exact  justice  and  public  policy  unite  In  re- 
quiring of  him  eucb  a  degree  of  care  and  prudence,  and  it  Is  a  gross  breach  of 
duty  —eratta  negUgentia  —  not  to  bestow  tfaem." 

In  Wallace  v.  Lincoln  Savings  Bank,  88  Tenn.  630;  IS  8.  W.  Rep'r,  448.  it  Is 
said:  "  Directore,  by  asanming  office,  agree  to  give  as  much  of  their  time  and 
attention  to  the  duties  asBumed  as  the  proper  care  of  the  interest  intrusted  to 
them  may  require.  If  they  are  inattentive  to  their  duties,  If  they  neglect  to 
attend  meetings  of  their  board,  tf  they  turn  over  the  management  of  the  busi- 
neee  of  their  company  to  the  eiclnsive  eootrol  o(  other  agenta,  thus  abdicating 
their  control,  then  they  are  guilty  of  gross  neglect  with  respect  to  their  mi  aia- 
terlal  duties,  and,  if  leas  results  to  the  corporation  by  braaeb  of  trust  or  acts  of 
negligeuce  committed  by  those  left  in  ooatrol,  which  by  due  care  and  attention 
on  their  part  could  have  been  avoided,  they  will  be  responsible  to  the  corpora" 
tion.  Tbedillgence  required  ot  them  has  been  defined  an  that  nserdsed  by 
prudent  men  about  their  own  aUlra,  being  that  degree  of  diligence  character- 
iiedae  'ordinary,'  If  a  lees  degree  of  dliigenoele  exercised,  the  negligence  )• 
gross,  and  for  loeeee  cooaequent  hs  Is  liable." 

In  a  case  decided  by  Lord  ChaocelloT  Hardwlcke  in  1743,  wherein  it  was 
sought  to  charge  the  directors  at  a  corporation  with  looses  alleged  to  have 
resulted  from  their  neglect  and  tnattentlon  to  their  duties,  he  says:  "I  take 
the  employment  of  a  director  to  be  of  a  mixed  nature,  it  pMlakes  of  the  natuie 
of  a  public  office,  as  It  arises  from  the  charter  of  the  crown. 

"  But  It  cannot  be  said  to  be  an  employment  affecting  the  public  govemmeat; 
end  for  this  reason  none  of  the  directors  of  the  great  companies,  the  Bank, 
BouthBea,  etc.,  are  required  to  qualify  themselves  by  taking  the  sacrament. 

"  Therefore,  committeo-mea  are  moat  properly  agenta  to  those  who  employ 
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them  In  thla  trast.  Hid  who  empowar  them  to  direct  uid  anperiatend  the 
Kfhln  of  ths  oorpontlon. 

"la  this reapeot they  mftj  begalltyof  aetsof  eommlMionoromiaaion, of  mal- 
(euuice  or  DOD-feeunce.  Vide  Dornkt's  Ovil  L»w  upon  this  heftd,  2  B.  Tit.  8; 
§8  1  "d  2. 

"  Now  where  mcts  ue  execated  withia  their  knthority,  ms  repealing  bj-Uwa 
kod  maitlag  orders,  ia  saeh  cues,  though  mtteoded  with  bad  coaiequeDOea,  It 
will  be  very  difficult  tu  determine  that  these  sre  breaehe*  ot  trust. 

"  For  ills  bjixo  meftoa  just  ia  k  judge,  after  bad  conaequencee  hkve arisen 
from  such  execuclnns  of  their  power,  to  baj  that  thej  foresaw  at  the  time  what 
mutt  necesaarilf  happea.  sad,  therefore,  were  guilty  ot  a  breach  of  trust. 

"  Next  at  to  mal-feasance  aud  aon-fsasaaee.  To  iostaaee,  ia  non-attendanoe, 
if  some  persona  are  guilty  of  grota  noo-attendance,  and  leave  the  maoagement 
entirely  toothers,  they  may  be  guilty  by  this  means  of  ths  breaches  of  tnut 
that  are  committed  by  others. 

"  By  acceptiag  of  a  trust  of  thlssort,  a  peraoa  is  obliged  to  execute  It  with 
fidelity  and  reasonable  diligence,  and  It  is  ao  excuse  to  say  that  they  hare  had 
no  benefit  from  it,  bat  that  it  was  merely  honorary,  aad,  therefore,  they  are 
within  the  case  of  common  traatees.     Vide  Coggs  t.  Bernard,  1  Salk.  S6. 

"Another  objection  has  twea  made,  that  the  eouit  caa  make  ao  decree  apoa 
these  persons  which  will  be  jast,  for  it  is  said  every  man's  aoa -attendance  or 
omission  of  his  duty  la  bis  own  default,  and  that  each  particular  person  mnat 
bear  such  a  proportion  as  Is  suitable  to  the  loss  arising  from  his  particular 
neglect,  which  makes  it  a  case  out  of  the  power  of  this  court. 

"  Now,  if  this  doctrine  should  prevail,  it  is  ladeed  laying  the  ase  to  the  root 
of  the  tree. 

"  Bat  ir,  apon  Inquiry  before  the  master,  there  should  appear  tobeaauplne 
■M^llgeace  ia  all  of  them,  by  which  a  gross,  complicated  Ines  happens,  I  will 
never  determiaa  that  they  are  act  all  guilty. 

"  Nor  will  I  ever  determine  that  a  court  of  equity  cannot  lay  hold  of  every 
breach  of  trust,  let  the  person  i>e  guilty  of  It  either  ia  a  private  or  public  ca- 
pacity."    Chailuble  Corporation  t.  Sutton,  2  Atkyns,  400. 

From  the  three  most  receat  teiubooks  on  corporations,  we  get  the  follow- 
ing: Beach  says  that  directors  "  must  exercise  such  reasonable  diligenoe  or  or- 
dinary care  as  a  pradeot  man  takes  in  the  management  of  bis  own  concerns, 
Tbey  are  personalty  liable  if  they  suffer  the  corporate  funds  or  property  to  ba 
wasted  or  lost  by  gross  uegligence  and  luatieatioa  to  the  dutiesof  their  trust." 
Beach  Priv.  Corp.,  g  349.  Spelling  says:  "The  meaaure  of  care  and  dili- 
gence required  of  directors  it  generally  held  to  be  saeh  as  a  prudent  man  ex- 
erciaea  in  his  own  aff^rs.  What  constitutes  a  proper  performance  of  the  datlea 
of  a  director  Is  a  questioD  o(  tact  which  must  be  determined  tn  each  case  in 
view  of  alt  the  clrcnTOStances.  The  character  of  the  compaay,  the  condition  and 
extent  of  Its  buslnesH,  the  usual  method  of  managing  such  companies,  aad  all 
other  relavaat  facts  muHi  be  taken  Into  cousideratioa.  No  abstract  reasoDiag 
can  be  of  service  iu  reaching  a  proper  solution."  1  Spelling  Priv.  Corp. 
£  433.  Ttils  Is  mnch  the  same  view  taken  by  Mr.  Moraweti  who  says :  "  At- 
tempts have  tieen  made  to  define  the  degree  of  care  and  prudence  which  direct- 
ors must  exerolse  tn  the  performance  of  thelrdutles.  In  some  of  thecamslt 
has  been  said,  that,  inasmuch  as  directors  are  usually  not  paid  tor  their  sei- 
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▼ieeo,  tbej  hre  to  b«  i^aided  m  mandntarUa  —  per»oaiwholiA*«gi»tDttoiislT 
uDderteken  to  perform  MTtain  dnties,  aad  are  boand  to  flzerciw  oolj  ordiiurj 
can  ftod  pradeoee  —  and  thU  thef  are  liable  to  the  corpontlon  odIj  for  whM 
ia  called  eroMa  negtigentia,  or  groM  QegligoDce,  Bat  all  this  la,  at  the  beat, 
mialeadlng.  The  plain  and  obriouarnle  is,  tbatdirecton  implledlj  undertake 
to  UM  aa  mach  diligence  and  care  aii  the  proper  performance  o(  the  dnties  of 
thetr  office  requires.  What  coaetltuteB  a  proper  performance  of  the  daties  of 
a  director  la  a  qneatlon  of  fart,  which  mnst  be  determined  in  each  case  in  vieir 
ol  all  the  eireumatances;  the  character  of  the  companj,  the  cooditioa  of  ils 
buBlneas,  the  uaual  methods  of  maaaging  such  companies,  and  all  other  rele- 
vant facta  moat  be  taken  into  conaideratlon.  It  tsevideDttbat  no  abstract  rea- 
■onlng  can  be  of  aerviee  in  reaching  a  proper  aolntion."  1  Moratretz  Pri*. 
Corp„g  6CB, 

The  "plain  and  obTiona  rule."  atated  bj  Mr.  Morawets,  is  the  ultimate 
proposition  to  l>e  detidod  in  each  cue.  This  ia  aeverable  Into  two  questions, 
ooe  of  law,  and  one  of  fact.  In  conaldering  whether  directors  in  aoj  particu- 
lar case  have  exercised  as  much  diligence  and  care  as  a  "  proper  performance" 
of  their  dntiea  "  requires,"  every  person  must  necessarily  have  in  mind,  either 
consciously  or  nnconaciousl}',  aome  eriteriojioTruli,  by  which  the  diligence  and 
care  exercised.  Is  to  be  measured  or  compared.  It  is  this  criCerion  or  rule 
which  we  seek  and  which  can  and  ought  to  be  accurately  formalated. 

The  rule  that  directors  ahould  exercise  such  care  and  diligeoce  in  the  dia- 
cbarge  of  their  duties  as  prudent  men  exercise  in  their  own  aSaira,  maat  be 
taken  with  some  qualiScation  or  explanation.  If,  for  inataoce,  five  men  con- 
atitute  the  directory  of  a  bank.  It  cannot  be  that  they  are  to  give  its  affairs  the 
aame  degree  of  care  aad  atientloD  that  they  would  give  them  if  the  bank  was 
tbelr  own.  and  tliey  carried  it  on  as  co-partners.  The  remarks  of  the  principal 
case  npon  this  point  are  quite  just. 

It  seems  to  us  that  the  rale  to  be  deduced  from  tlie  aatliorities  is,  that  direct- 
ors are  bound  to  exercise  such  care  and  diligence  in  the  discharge  of  their 
duties  as  ordinarily  prudent  men  exerciae  in  similar  positions  under  similar 
circnmstances.  Stockholders  in  a  corporation  may  reasonably  be  presumed  to 
know  the  manner  in  which  the  adairs  of  like  corporations  are  usually  man- 
aged. They  have  no  right  to  expect  that  the  directors  whom  they  choose  will 
be  more  vigilant  than  directors  usually  are,  or  that  they  will  depart  from  the 
methods  of  adminiatratioa  nauallj-  pnrsnod  by  directors  in  similar  corpora- 
tions. In  Briggs  v.  Spaulding  the  supreme  court  of  the  Cnited  Slates  snms 
ap  the  matter  as  follows;  "  In  any  view  the  degree  of  care  to  which  these 
defendants  were  bound  is  thai  which  ordinariiff  prudent  arid  diligent  men 
ftould  exereiie  under  similar  etreumtlanees,  aud  in  determining  that  the 
restrictions  of  the  atatulea  and  the  utnget  of  hatiafta  should  be  taken  Into 
account."  Briggs  v.  Spaulding,  4  Am.  R,  R.  &  Corp.  Bep.  729.  In  the 
prlndpal  case,  after  having  determined  that  directors  are  only  bound  to  the 
exercise  of  ordinary  care  and  consequently  aire  only  liable  for  a  failure  to 
eierclae  snch  care,  or  for  gross  negligence.  It  Is  said:  "  In  regard  to  what  Is 
ordinary  care,  regard  may  be  had  to  ttie  ii*age»  of  the  partieuliir  batinea. 
Thus,  if  the  director  of  a  bank  performed  his  duties  as  such  in  the  mow 
manner  lU  theji  wert  jferformed  by  all  other  direeton  of  aU  other  batike  in  tht 
aame  eUy,  it  could  not  fairly  be  said  that  he  was  guilty  of  gross  negligence." 
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In  Dunn's  Admr.  v.  Ejle'E  Bi'r,  14  Bush.  tSt,  which  Is  &  case  almiUr  to 
Briggi  T.  BpanldiDg  and  tUa  principal  case,  it  I9  held  satBclent  if  the  direct- 
ors exercise  "that  character  of  Tlf^llaiice  that  is  luual  nnd  euttomary  with 
bank  direetort."  P.  HI.  So  in  Wallacev.  LinooiriSaviags  BaQlL,89TeQQ.  630; 
15  8.  W.  Rep'r,  448,  the  coortsays:  "The  standard  of  diligence  and  prudence 
hy  which  bank  officers  and  bank  directors  shonld  t>e  tried  is  tliat  wikich 
business  men  have  erected  for  themselves.  BeatoTiabU  eonfortwty  to  th^ 
etulomt  and  methodi  in  wgve  among  prvdtnt  banktrt  it  Ihe  degree  of  dUigenee 
required  of  raehoffiegrt."  In  Savings  Bank  v.  Caperton,  87  Ky.  308,  which  is 
a  case  similar  to  the  foregoing  cases,  the  court  saj  the  qaestion  is  whether 
the  defendants  eiercised  "tueh  dUigenee  a»  ordinarily  pradeiit  men  aoaldhava 
exereiaed  mUh  rtferfnee  to  the  eoTidueling  of  lueh  a  moneyed  inrtitulion."  And 
again:  "  It  is  not  a  qaestion  as  to  how  the  frauds  of  the  cashier  might  have 
been  discovered,  but  were  these  directors  gaiity  of  gross  negligence,  ohieK 
means  an  thence  of  tliai  diligence  tluii  ordinarily  prudent  men  in  the  eonditet 
of  #t«!i  biuineM  would  hate  exerciied." 

Altbongb  the  cases  we  have  cited  refer  to  banking  corporations,  there  Is  na 
reason  wh?  the  rule  should  not  be  general,  io  the  form  we  have  given  it 
above.  We  think  this  rule  is  what  was  intended  hj  the  numerous  authorities, 
some  of  which  are  cited  in  the  early  part  of  this  section,  by  the  general  lan- 
guage that  directors  are  bonnd  to  eierclse  ordinary  care  and  prudence  in  tbo 
discbarge  of  their  dnties:  that  is,  sach  care  and  prudence  as  ordinarily  prudent 
men  exercise  under  similar  circnm stances. 

It  follows  from  the  rale  that  la  any  action  to  hold  the  directors  of  a  corpora- 
tion liable  for  neglect.  It  is  competent  to  show  the  manner  In  which  director* 
of  similar  corporations  in  the  same  dty  or  locality  are  accustomed  to  discharge 
their  duties.  Such  evidence  was  received  in  the  following  caaea:  Briggs  v. 
Spauldiog,  4  Am.  R.  R.  &  Corp.  Rep.  713;  Savings  Bank  v.  Caperton,  87  Ky. 
806;  Scott  V.  Depeyster,  1  Bdw.  Ch.  513:  also  the  principal  case. 

The  geoerat  conclusions  of  tlie  principal  case  are  supported  by  the  follow- 
ing authorities,  all  of  which  are  more  or  less  similar  in  their  facts:  Briggs  v. 
Spaulding.  141  U.  S.  132;  4  Am.  R.  B.  &  Corp.  Rep.  713;  Dunn's  Adm'r  v. 
Kyle's  Ei'r,  14  Bosh,  134;  Branning  v.  Loving,  8S  Ky.  870;  Savings  Bank  v. 
Caperton,  87  Ky.  306;  Speering's  Appeal,  71  Penn.  St.  11;  Scott  v,  Depeyster, 
1  Edw.  Ch.  513;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn,  630;  15  S.  W.  Rep'r, 
448;  Vance  v.  Pbcenii  Ins.  Co.,  4  Lea.  385. 

Tlie  cases  in  14  Bush,  184  and  87  Ky.  806.  were  (or  the  purpose  of  holding 
directors  of  a  bank  liable  for  defalcations  of  the  cashier.  In  so  far  aa  tha 
earlier  case  of  United  Society  of  Shakers  v.  Underwood,  9  Bush,  609,  an* 
nounces  anji  diffbrent  doctrine,  it  must  be  considered  aa  overruled  by  the  later 
decisions.  In  Savings  Bauk  r.  Caperton,  87  Ky.  306,  it  appaared  that  th? 
bank  in  qaestion  had  been  rendered  iaanlveat  by  the  embezzlement  of  the 
eashlsr.  carried  on  through  a  period  of  nine  years  and  concealed  by  false  en- 
tries in  the  books.  The  same  person  was  at  once  cashier,  boolc-keeper  and  tel- 
ler. The  suit  was  to  charge  tha  directors  with  loss,  because  of  their  negli- 
gence In  not  discovering  and  preventing  the  wrongs  of  the  cashier.  The 
grounds  upon  which  the  defendants  were  held  not  liable  and  the  general  man- 
ner in  which  they  discharged  their  duties  as  directors,  which  was  held  a  suffl- 
dent  exercise  of  care  and  diligenee  on  their  part,  are  thus  stated  by  the  court: 
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' '  Tho  principal  (p^andB  raited  od  for  ■  rarenal  in  tbti  ease  are:  Ftist,  that 
the  directors,  in  giring  to  Bfaorar  the  sola  control  of  tha  books  of  the  bank, 
making  him  caebler,  book-keeper  and  teller,  placed  it  within  hia  power  to  per- 
petrate the  traud,  and  for  (bat  mason  thej  were  ^ilty  of  anch  neglect  as  makaa 
tbem  reapoaElble  to  the  bank.  Second,  thaj  failed  la  make  proper  examint- 
tion«  aa  to  the  condition  of  the  bank,  and  allowed  the  books  to  be  falselj  kept. 
We  bava  said  that  it  waa  thalr  dntj  to  exandaa  that  reaaonabla  and  ordinal^ 
care  with  retereace  to  the  afhlra  of  the  bank  that  ordlnaiil;r  pradent  men 
would  exercise  In  reference  to  such  bnriDew  aflUrs.  If  it  was  the  daty  of  the 
directors  to  examioe  the  books  of  tbe  bank  In  the  absence  of  aur  reason  for 
aaepectlng  the  honestj  of  the  baok's  cashier,  with  a  view  of  Utating  their  cor- 
rectnesa  with  the  weeklj  statements  mode  them,  or  when  making  .their  peri- 
odical InTestigatlon  of  the  moDo;  on  band,  and  the  notes,  bills  and  bonda  be- 
longing to  the  bank  —  ll  being  maniteat  that  the  fianda  coold  have  been  easll? 
discovered,  at  least  bj  a  book-keeper  of  ordinary  Intelligence  —  their  respomi 
bllll;  won1d  neceBsarilj  follow.  It  Is  difficult  to  define  each  and  ererj  dutj 
pertaining  to  such  a  position,  but  we  are  satisfied  that  a  bank  director  Is  nalthar 
required  to  be  an  expert,  or  a  competent  book-keeper,  or  do  more  in  the  gen- 
eral maoagement  of  tbe  bank,  wiih  reference  to  Its  cashier  and  book-keeper, 
than  to  aee,  in  the  abasnce  of  an;  reason  for  doubting  hla  fidelltj  to  the  trust 
confided  to  him,  that  tba  weekly,  dallj  or  monthly  statements  made  to  the 
board  correspond  with  the  general  balsneea  upon  the  books.  In  this  case  the 
weekly  atatements  as  to  the  cash  on  hand,  bills  discounted,  ate,  corresponded 
with  the  cash  account  aa  It  appeared  each  da;  or  at  the  time  the  statement 
was  made,  with  the  cash  account  on  the  teller's  blotter,  where,  as  in  this  case, 
the  cash  account  was  kept.  It  la  argned,  however,  and  the  expert  bo  states, 
[hat  these  fraada  could  have  l>een  readllj-  detected  by  comparing  a  balance  on 
the  Individual  ledger  with  the  amount  stated  to  be  dne  depositors  la  Rboter's 
weekly  statements.  It  Is  plain  that  any  director,  If  at  all  conversant  with 
book-keeping,  could  have  gone  to  th"  Individual  ledger,  and  running  over  the 
accounts  of  depositors,  and  then  comparing  that  with  tbe  blotter  ending  each 
day's  transactions  could  have  discovered  the  fraud,  or  it  might  have  been  dis- 
covered by  ascertainiog  the  amouot  due  each  depoaltor,  as  appeared  from  that 
book;  but  we  know  of  no  rule  of  law  or  reason  that  would  require  each  an  In- 
vestigation by  directors,  and  to  hold  them  respondble  for  falling  to  discharge 
such  a  dnty  would  be  Impoaing  a  responslblltty  that  no  business  man  would 
assume,  wlthoatacompensatloD  commeusurate  with  the  labor  required. 

■'  If  they  have  selected  a  cashier  and  tiook-keepet,  regarded  at  the  time  aa 
quallBed  for  the  position  assigned,  or  used  reasonable  care  and  precaution  in 
making  the  selection,  sod  taken  from  him  a  bond  In  an  adequate  peualt;  lor 
the  falthfnl  discharge  of  his  duties,  his  weeklj  or  daily  statements,  as  ths 
custom  of  banks  may  be,  agreeing  with  the  balances  as  found  on  his  books, 
connected  with  the  periodical  count  of  the  money,  notes,  bonds,  etc,  is  all  ths 
the  suparvialon  required,  nnless  the  directors  have  some  cause  for  suspecting, 
or  see  that  he  is  neglecting  his  duties. 

' '  In  Che  present  case  the  cashier  made  weekly  statements  to  the  directors 
that  were  compared  with  the  cash  balances  and  found  correct,  or  if  not  com- 
pared at  the  time,  those  statements  Bgi«ed  with  the  general  balance  looud  on 
the  hooka,  that  were,  however,  false  and  erroneous  hy  russcin  of  fraudulast 
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auLtria*  >nd  forced  baUnces.  Ttie;  examined  the  geuenl  conditioo  of  thebuik 
ODM  In  ever^  als  moDths,  b;  making  an  actaiJ  connt  of  the  CMh,  and  aaoer- 
tMnlng  ths  amoant  of  bllla,  ootea,  bonds  and  lecarittes  on  hand,  all  of  whleh 
ftgraed  with  the  ■tatemeDUi  made  by  the  caahler  and  verified  bj  the  geneial 
balance  foand  on  thu  books," 

In  Scott  T.  DepeysteT,  1  Edw,  Ch.  SIS,  Ml,  542,  the  conrt  eare:  ••  I  know  of 
DO  law  which  raqnirea  the  president  or  directors  of  any  mouejed  institntloa  to 
adopt  a  Bjatem  of  eepioDage  in  relation  to  their  oacretarj  or  cashier  or  any  inb. 
ordinate  ageat  or  to  set  a  watch  apon  all  their  actions.  While  eng:aged  in  the 
perfarmance  of  the  general  duties  of  their  BtatioD,  they  mnst  be  anpposed  to 
act  honestly  until  the  contrary  appears;  and  the  law  does  not  reqnlm  their 
employers  to  entertain  jealoasies  and  sospicioas  withoat  some  apparent  reason. 
Sbonid  any  ciroDmstance  transpire  to  awaken  a  just  easpicioa  of  their  want  of 
inteftrity  and  it  be  safFered  to  pass  unheeded,  a  different  rale  would  prevail  it 
a  loss  ensned.  Bat,  without  some  tsult  on  the  part  of  the  directors,  amount- 
ing to  either  negllgeace  or  fraud,  they  c&nuot  be  liable." 

The  officers,  agents  and  employes  of  a  corpomtiou,  though  selected  and  ap- 
pointed by  the  dlrectoiK,  are  not  their  agents.  If  they  have  exercised  reason- 
able care,  prudence  and  judgment  in  tbeir  selection,  they  Ikave  dischirged 
their  whole  duty  to  the  corporation  in  that  t>ehalf,  and  they  are  not  liable  tor 
their  snbseiiaent  defaults,  anless  such  defaults  are  made  possible  b;  the  fail- 
ure of  the  directors  to  exercise  ordinary  care  in  the  management  of  the  affairs 
of  tbe  corporation .  Batchelor  v.  Planters'  Nat.  Bank,  T8  Ey.  IAS;  Savings 
Bank  v.  Caperton,  87  Ky.  806:  Bcott  v.  Depeyslar,  1  Edw.  <::h.  513;  Stone  v. 
Cartwright,  6  T.  R.  411;  Cargitl  v.  Bower,  L.  R.,  10  CL.  Div.  603;  Briggs  v. 
Bpaulding,  4  Am.  R.  R.  &  Corp.  Rep.  TI2. 

Bome  coses  in  which  directors  have  been  held  liable  on  the  ground  of  mere 
negligence  or  inattention  to  duty,  remain  to  be  noLiced.  In  United  Society  of 
Shakers  v.  Underwood.  9  Bush,  600,  the  action  was  for  the  loss  of  a  special 
deposit  made  with  a  bank  by  the  plaintiff.  ThtiofflcBriiof  iba  bank  had  wrong- 
fully converted  this  deposit  from  time  to  time,  and  the  hooka  of  the  bank 
fihowml  it.  A  decision  auatainiai;  a  demurrer  to  the  petitinn  was  reveraed. 
Thi-  coort  holds  that  there  was  sufficient  privity  tosupport  the  action,  and  that 
tba  defendants  were  negligent  in  not  knowing  what  the  books  and  papers  of 
the  bank  showed,  and,  therefore,  neglitcent  iu  not  preventing  the  loas. 

In  Bank  of  Mutual  Redemption  v.  Hill,  56  Me.  335,  the  directors  were  held 
liable  for  negligenca  In  making  loans  to  persons  utterly  irresponstble,  each  as 
laboreni,  clerks  and  persons  bankrupt  in  property. 

lo  Bank  v.  Boseieni,  4  Hughes,  887,  the  directors  of  a  bank  were  held  to 
have  been  guilty  of  gross  negligence  and  inattention  to  duty.  In  leaving 
the  whole  control  and  management  to  the  officers  and  agents  of  the  bank  and 
only  meeting  once  In  rix  months. 

In  Maisch  v.  Saving  Fund,  S  Phlla.  SO,  a  bill  was  held  good  on  demurrer, 
which  sought  to  hold  the  directors  of  a  bank  liable  tor  the  frauds  and  mis- 
feaaances  of  the  officers,  it  being  alleged  and  shown  that  If  tbey  had  used  the 
ordinary  means  of  supervision  and  examination,  the  frauds  woald  have  been 
discovered. 

In  Horn  Silver  Mining  Co.  v.  Ryan,  43  Minn.  196,  the  defendant  was  one  of 
•even  directors  of  the  company.  The  complaint  sought  to  charge  him  with 
vol-  v.— 84 
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lUbiUtf  for  >  larga  Ion  BiuUiiied  hj  ttia  cmBpaar  through  the  acta  of  thn 
pniridBBt  and  Tlo»-praBid«nt  (two  of  tbe  dlraetonX  i>  loaiiig  the  fanda  of  At 
corpMatiaa  to  tkamMil<rea,  irtiich  thej  wara  wholly  nnalila  to  npay. 

Tits  eomplmint  was  held  good  on  deianmir,  bat  tho  report  girea  bat  a 
meager  acoonnt  of  the  allegUkns  of  n^ligaoce  to  be  fband  ia  tho  eomplalnL 
Id  the  opiaion  of  the  coon  it  ia  aaid  :  "  After  stating  iba  hcta  in  referanoe 
to  the  mliappropriatton  and  nae  of  the  fnnda  of  the  corpoiation  bj  two  of  the 
diiedora,  who  are  olBcen,  and  specially  Intnutad  with  the  mMUgenieBt  of 
the  eame,  with  foil  koowledgB  of  the  defendant,  tho  eomplaint  diows,  in  «ah- 
■taooe,  among  other  things,  that  the  defendant,  who  waa  a  director  for  a 
aeries  of  yeara,  cliarged  with  the  duties  oaDallr  pertaining  to  that  oIUbb,  and 
with  the  dntf  of  exercising  care  mad  orerdgbt  over  the  oflloen  of  the  oon- 
pany,  wholly  n^lected  hia  official  dnt*  in  respect  to  the  tiansactionj  of  the 
defaaltiag  officeis.  and  the  ptoteetion  of  the  fnnds  of  the  oompaoj  ;  that  the 
means  of  knowlege  were  within  his  reach  ;  that  he  ought  to  have  known  the 
truth  in  respect  to  the  fnnd  aDd  miecondDct  diargvd,  and  to  hare  taken  atapa 
to  prevent  and  expose  the  KUne,  which  he  wbnilj  failed  to  do,  bat  abstained 
from  attending  thr  mp«-tiniri.  and  neglected  to  perform  biadatiea  to  the  eorpn- 
ration  and  ila  mockhoiders  in  tbe  protection  of  the  rights  and  property  of  the 
corporation;  and  that  by  reason  of  his  noo-feaaance  and  neglect  the  plaintiff 
has  been  damaged  as  claimed.  It  ia  manifest,  we  think,  thai  if  an  actitKi 
rouM  hf  ttDRtaineil  at  all  iipon  a  charge  of  n^ligence  against  a  director,  nnder 
snch  circnmstanoes,  tbe  oomptaiot  most  be  held  aaffident." 

Froui  the  statement  of  the  case  it  appears  tbal  an  accoonl  of  the  moaeya 
so  unlawf ally  withdrawn  wa*  kept  on  the  company's  books,  and  theeomplaint 
allege  that  the  dfrpodaat  had  access  to  the  books  and  that  he  had  knowledge 
and  means  of  knowlt^^  of  the  misappropriaiion,  and  charged  up<m  infor- 
mation and  belief  that  the  defendant  knew  of  tbe  minppropriation. 

It  is  difficult  to  tell  from  this  statement  of  the  complaint  whether  the  de- 
fendant actually  had  konwled^  of  the  wrongs  complained  of  or  whether  ho 
had  the  niean»  of  knowled^  and  ought  lo  hare  toown  them.  If  the  former, 
the  case  is  clear  ;  if  the  latter,  tbe  case  is  more  doubtful. 

The  last  cue  to  be  noticed  is  that  of  Dtlaoo  v.  Case.  131  Hi.  S47;  IT  HI.  App. 
.'i^l .  This  was  a  suit  by  a  deposilnr  against  the  di  rectors  of  a  bank,  to  reeorer 
from  ibem  the  amount  of  hid  deposit,  on  the  ground  that  the  aaaets  of  tho 
liank  had  been  stolen  by  the  cashier  and  his  asfistaal.  and  that  such  thefts  wera 
Disde  pnwiiile  by  tlie  negligence  of  the  defendants  in  the  discharge  of  their 
duties.  TliepluntiS  recovered  a  judernent,  which  was  affirmed  by  the  appellate 
court  (17  III.  App.  531),  and  the  judiymeat  of  the  laller  court  was  affirmed  bj 
the  supreme  coort.  The  litter  coun  ia  affirming  the  case  sty:  "  Theappel- 
late  court,  in  iU  opinina  Bled  i>n  rendering  that  judgment,  holds,  Btst,  that  the 
directors  of  a  hank  are  traslees  for  depositors  as  well  as  for  sto^holdera; 
second,  that  they  are  bound  to  the  nbeemuica  of  ordinary  ore  and  diligence, 
and  aie  hence  liable  tor  injuries  resaltiog  from  their  fMnobaerrance;  and.  thitd, 
that  tbe  present  appellants  did  Dot  ohaerre  that  degree  of  care  and  diligence, 
and  in  conseqoeace  thereof,  appellee  sustained  the  damage  for  which  the 
iod^ment  was  rendered  The  last  proposition  wo  are  nUered  frwn  Inquiring 
into,  since   Ihete  was  evidence   tending  (though,  it  may  be,  but  aligblly)    to 
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sustain  It.  The  proposf  tlons  of  law.  u  abova  atatad,  are,  Id  oar  opinion,  free 
of  objection  and  snataioftd  by  anthority,*'    DeUoo  t.  Case,  ISl  III.  347. 

Tho  evidoDce.  which  tha  app>alla(a  eourt  held  iaffldent  to  suBtain  the  prop, 
oaitloa  that  the  defendantg  had  failed  to  exerciee  ordinarr  care  and  dlligeDce, 
and  which  the  aapreme  conrt  held  to  tend,  though  but  slightly.  Id  that  dlrectloa, 
was  ss  follows:  Testimony  as  to  tbe  falsa  enirmo  and  dlecrepancies  appearing 
upon  tha  booka  whereby  the  guilty  parties  had  endeavored  to  coDceal  tbeir 
wroDf^  Thus,  while  at  one  date  the  general  ledger  showed  tha  amount  due 
depoaltors  to  be  $11,850,78,  the  ladividual  ledger  showed  the  true  amouDt  to 
be  136,779.27.  At  another  lime  the  reapecCi re  amounts  were  $10,868.65  and 
$40,616.50.  The  manner  tn  which  the  directors  discharged  their  duties  was 
showD  by  the  teatimoay  of  the  president,  which  la  stalad  as  follows:  '  The 
bank  closed  because  it  bad  beea  robbed  by  tbe  cashier  and  asalstant  and  was 
Insolvent  Don't  know  bow  long  before  the  failure  of  the  bank  it  was  robbed. 
When  it  cloeed  the  money  was  all  gone  except  about  $8,000.  Caunot  tell  how 
much  money  thern  ought  to  have  been  in  the  bank.  While  ha  was  president 
the  affairs  of  the  bank  were  managed  by  the  directors.  The  directors  met  odob 
a  year  to  elect  offloen  and  declare  dividends.  About  once  a  montli  the  finanoe 
eommlttee  counted  the  money,  and  returned  to  Hr.  Beach,  the  uashier.  What 
he  did  with  it  he  had  no  idea.  The  flasDce  committee,  la  1877,  were  Directon 
Crona,  Bahr  and  himself.  Cannot  say  that  the  flaance  committee  at  any  tlma 
made  any  great  invesligatlou.  It  met  once  a  month  as  a  general  thing.  Would 
look  over  the  accounts,  count  the  montiy  and  band  it  bace  to  the  cashier.  Did 
not  examine  sad  verify  the  books,  and  compare  their  statements  with  the  as- 
sets, etc.,  which  the  books  called  for,  and  no  such  examinations  were  made  by 
any  of  the  directors  to  his  knowledge.  Baacli  was  cashier  of  the  bank  from 
the  time  of  its  organlzatioD.  Crompton  was  Drst  a  clerk,  and  then  assistant 
cashier  many  years.  Some  ten  months  before  the  faUore  of  tha  bank  witness 
euspacad  that  Crompton  was  stealing  from  tbo  bank.  Witneas  thought  that 
ho  was  spending  too  much  money,  baying  property,  living  extravagantly  in 
Banker  Bill,  and  traveling.  After  he  conceived  the  suapicion  la  regard  to 
Crompton,  he  and  Cross  went  around  and  notified  the  directors  of  his  belief 
that  Crompton  was  stealing  from  the  bank.  They  refused  to  bslieve  It.  Saw 
all  tbe  directors  except  Bauman.  They  would  not  believe  any  thing  was 
wrong.  Nothing  more  was  done,  but  witness  went  to  the  bank  and  told  Beach 
and  Crompton  what  Lin  saapiclona  were.  This  nan  about  ten  montlis  before 
the  failure.  Supposes  that  the  reason  that  the  directors  would  not  believe 
him  was  that  they  thought  Beach  and  Crompton  bonest  men.  They  were 
SDch  good  praying  men.  Hs  thooglit  after  he  talked  to  them  that  they  were 
booeat,  and  no  more  examination  was  made  afterward  than  was  usual  before. 
Tbe  assets  of  the  bank  consisted  of  notes,  accounts,  real  estate  atid  tDonay. 
He  made  no  aiaralnatlon  after  the  failure." 

It  thus  appears  that  there  had  been  that  in  the  conduct  of  the  cashier  to 
aronae  SQspicion  of  lils  honesty,  and  that  all  the  dlrectots  but  one  had  been 
□otlBed  of  that  auHplcion  and  Its  gionnda.  and  ynt  that  they  either  refused  to 
believe  tbeie  was  any  foundation  for  it  or  rested  satisfied  with  the  explana- 
ttons  of  tha  cashier. 

Of  (heaecases  In  w  Ichdireotors  have  been  held  liable  for  nagllgenca  and  in- 
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atUuUon,  the  one  iaSBuah,  800,  hu  been  modlDeclbjUtoTdodsiaiiioftheMuiu 
court.  Thoaein^MiDn.  lOS,  and  S  Pbilb.  80,  were  not  upon  tliBiD«i1ta  but  up<Mi 
dernnmr,  and  obeoare  at  that.  In  the  case  in  56  He.  SB5,  the  delenduit«  wan 
held  liable  for  poaltiro  acta  pertonned  with  a  negligent  and  even  recklsas  diar*- 
gard  of  dut;.  Theltllnoia  case  maj  lairif  be  conaldered  aa  ahowing  groBs  negli- 
gence on  the  part  of  the  defendanta.  It  ii  donbtfal  if  an^  of  the  casea  eu 
be  held  to  iiupport  anj  more  stringent  inle  of  liability  than  that  which  we 
hare  forninlated  above,  vli..  that  directors  are  bound  to  exercise  that  degna 
of  care  and  diligence  in  the  discharge  of  (heir  duties,  that  ordinarily  prndeal 
nea  execciae  la  rimilai'  poaitione  auder  aimiUr  cireumstanceo. 


People  v.  Buftalo  Stose  awd  Cement  Co. 

tOourt  ot  Appaals  or  New  Yarb,  Feb.  >,  IBR!.) 

I.  Corporation B.  Forfkiturb  of  chartbb.  FAtLDHBTOiUKKAinrcAi. 
HBPORT.  The  failnre  of  a  maaufaetDring  oorporatloD  to  make  an  annoal 
report  as  required  bj  the  nianalactariDgactof  1346,  Bectionl3,  is  canss  fordis- 
aolviog  the  corporation,  under  Code,  section  1798,  which  dechuee  thata  corpo- 
ration may  be  annulled  whenever  it  oSends  against  any  provi^on  of  ao  act 
under  which  It  waa  cmated. 

3.  The  fact  that  aaidaection  13  Imposes  a  penalty  □  poo  the  trastaesforafail' 
nretomake  the  report  reqnlraddoea  not  exempt  the  corporation  from  the  oooae- 
qnences  of  anch  fallare  on  the  principle  that  where  one  penalty  ia  declared 
no  other  can  be  implied,  irince  the  penalty  impoeed  is  Dpoo  the  trustees  and 
not  upon  the  corporation. 

S.  Failure  to  pat  in  oapital  stock  within  tihb  prrscbirbd.  Oes- 
eral  maanfactarlng  act,  section  10,  provides  that  the  capital  stock  of  corpora- 
tions formed  thereunder  "ahall  be  paid  in,  ona-half  in  oneyear  and  theotbsr 
half  in  two  years  from  the  incorporation,  or  the  corpoiBtion  ahall  be  dis- 
solved." Held,  that  where,  in  an  action  brought  by  tlie  attorney'.general  by 
leave  of  court  to  dissolve  a  corporation,  it  is  proved  tliat  the  corporation  ha* 
Tlolated  aald  act,  the  court  haa  no  discretion  to  refuse  a.judgmeot  of  dinoln- 

4.  Suit  at  instance  or  officers  in  default.  Where  an  action  to  di«- 
solve  a  corporation  is  brought  hy  the  attorney-general  in  the  name  of  the 
people,  without  a  mlntor,  the  fact  that  the  peraona  who  applied  to  him  lobiiajt 
the  action  were  the  vary  officers  whose  neglect  to  perform  tlieir  offlnial  duties 

canae  for  dissolntion  is  no  bar  to  th«  action. 


APPEAL  from  superior  court  of  Buffalo,  genera]  term.  Action 
to  forfeit  the  franchises  and  snoiil  the  charter  of  the  Bnffalo 
Stone  and  Cement  Company.  Plaintiff  obtained  jud^ent, 
which  was  affirmed  by  the  general  tenn.  Defendant  appeals- 
Affirmed. 
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The  other  facts  fall/  appear  in  the  foUowiDg  statement  hj 
Earl, C.J.  : 

The  defendant  was  organized  aa  a  corporation  on  the  18tb  day  of 
Aagast,  1885,  under  the  general  nmnnfacturing  act  of  1848.  Its 
cjipital  stock  was$90,000,  divided  into  ninehundred  shares  of  $100 
each.  Prior  to  its  incorporation  the  persons  who  proposed  to  take 
its  stock  entered  into  a  written  agreement  that  each  enbscriber 
for  stock  should  pay  fifteen  per  cent  of  the  amount  of  his  stock 
at  the  time  of  his  sabscription,  and  that  the  balance  should  be 
paid  on  calls  to  be  made,  not  exceeding  ten  per  cent  at  a  time 
within  ten  years.  Dnring  the  first  two  years  of  the  defendant's 
corporate  existence  only  seventy-seven  and  one-half  per  cent 
of  the  capital  stock  was  paid  in,  and  no  more  has  been  paid  in 
since,  and  the  annual  report  required  by  section  12  of  the  act  for 
January,  1889,  was  not  made.  On  the  2d  of  March,  1889,  a  peti- 
tion,  signed  by  varions  stockholders  of  the  defendant,  was  pre- 
sented to  the  attorney-general,  asking  him  to  commence  an  action 
against  the  defendant  to  have  its  franchises  forfeited  and  its 
charter  annulled.  Thereafter  the  attorney-general  made  an  ap- 
plication to  a  special  term  of  the  supreme  court  for  leave  to  com- 
mence an  action  to  annnl  the  charter,  and  an  order  was  made  by 
the  conrt  on  the  23d  day  of  April,  1889,  granting  snch  leave, 
and  this  action  was  commenced  on  the  following  day.  The  action 
was  brought  tH  trial,  and  resulted  in  a  judgment  in  favor  of 
t)ie  plaintiff,  dissolving  the  defendant,  and  forfeiting  its  rights, 
privileges  and  franchisee,  and  appointing  a  receiver  of  its  prop* 
erty  and.  effects.  From  that  judgment  the  defendant  appealed 
to  the  general  term,  and  from  affirmance  there  to  this  court. 

CharUa  Daniels  for  appellant  Henry  W.  Srendell  for  the 
People. 

Eabl,  C.  J.  (after  stating  the  facts).  Section  1798  of  the  Code 
provides  that  upon  leave  being  granted  as  prescribed  in  the  pre- 
ceding section,  the  attorney-general  may  bring  an  action  against 
a  corporation  created  by  or  nnder  the  laws  of  the  state  to  procure 
a  jodgmeot  vacating  its  charter  or  annulling  its  existence,  opon 
the  gronnds  tliat  it  has  "(1)  offended  against  any  provision  of  an 
Mt,  by  or  nnder  which  it  was  created,  altered  or  renewed,  or  an 
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act  amending  ihe  same,  and  applicable  to  tlie  corporation ;  or  (3) 
violated  any  provision  of  law  whereby  it  has  forfeited  its  <^arter, 
or  become  liable  to  be  dissolved,  by  the  abnse  of  its  ■pov&n."  In 
Buch  a  case  the  attorney-gGneral  may,  npon  hia  own  information, 
or  Dpon  an  application  made  to  him  bv  any  citizen,  move  the  court 
for  leave  to  brinj;;  the  action.  He  must  determine,  in  the  first  in- 
stance, whether  the  public  interests  require  that  the  action  should 
be  brought,  and  thus  that  it  is  his  duty  to  bring  it;  and  then  he 
must  make  application  to  the  court  for  le^ve  to  bring  it,  and  the 
court  may  exercise  its  discretion  whether  or  not  it  will  prant  the 
leave.  We  haveseveral  times  held  that  its  discretion  in  such  a  case 
is  not  reviewable  in  this  court.  Such  an  action  may  be  brought 
by  the  attorney -general  in  the  name  of  the  people  without  a  re- 
lator, and  it  is  then  strictly  a  people's  action.  It  is  provided  in 
section  1808  that  "  in  a  case  where  the  action  can  be  brought  only 
by  the  attorney-general  in  behalf  of  the  people,  if  a  creditor, 
stockholder,  director  or  trustee  of  the  corporation  applies  to  the 
attorney-general  for  that  purpose,  and  famishes  the  security  re- 
quired by  law,  the  attorney-general  mnst  bring  the  action,  or  ap- 
ply for  leave  to  bring  it,  if  be  has  good  reason  to  believe  that  it 
can  be  maintained.  Where  such  an  application  is  made,  section 
1986  of  this  act  applies  thereto." 

Section  1986  provides  as  follows :  "  Where  an  action  is 
brought  by  the  attorney-general,  as  prescribed  in  this  title,  on  the 
relation  or  information  of  a  person  having  an  inUrcst  in  the 
question,  tlie  complaint  must  allege,  and  the  title  of  the  action 
mnst  show,  that  the  action  is  brought  upon  the  relation  of  that 
person.  In  snch  a  case  the  attorney-general  must,  as  a  condition 
of  bringing  the  action,  require  the  relator  to  give  satisfactory 
security  to  indemnify  the  people  against  the  coats  and  expenses 
thereof.  Where  security  is  so  given,  the  attorney-general  is  en- 
titled to  compensation  for  his  services,  to  be  paid  by  the  relator 
in  like  manner  as  (be  attorney  and  counsel  for  a  private  person." 
That  provision  applies  only  to  cases  where  the  action  is  instituted 
in  the  name  of  the  people  to  protect  or  secnre  the  interests  of 
individuals,  like  the  actions  specified  in  section  1781  of  article  8, 
and  sections  1781  and  1785  of  article  3,  of  the  Code,  and  in  all 
cases  where  mere  private  interests  are  songht  to  he  promoted  by 
the  commeneeiiient  of  the  action  by  the  attorney-general  in  the 
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name  of  the  people.  Bnt  bd  sctioa  to  annal  a  corporation,  nnder 
article  4,  is  purely  a  people's  action,  and  proceeds  upon  public 
f^uodE;  and  it  cannot  be  said,  within  the  meaning  of  eectioa 
1986,  that  any  person  who  instigates  sucb  an  action,  or  applies  to 
the  atturaey-general  to  have  it  commenced,  has  any  interest  in  tbe 
questions  involved  in  the  action.  The  simple  question  to  be  de- 
termined in  such  an  action  is  whether  the  existence  of  the  corpo- 
ration shall  be  permitted  to  continne,  and  it  in  no  way  concema 
the  rights  and  interests  of  the  persons  interested  in  the  corpora- 
tion,  as  between  each  other.  It  is  simply  a  qneetiou  between  the 
corporation  and  the  people,  and  to  determine  that  qaeetion  no 
individual  need  be  present  as  a  part;  to  the  action.  Therefore, 
it  is  of  DO  legal  consequence  that  some  of  the  persons  who  ap- 
plied to  the  attorney-general  to  commence  this  action  wero 
the  very  trustees  who  omitted  to  make  the  annual  report, 
as  required  by  section  13  of  the  muinfacturing  act,  or  the 
very  stockholdeiB  who  omitted  to  pay  for  their  stock.  Thdr 
acta  in  no  way  prejndice  the  rights  of  the  peopla  If  a 
cause  of  forfeiture  againat  the  corporation  exists,  there  is 
nothing  in  the  conduct  of  any  of  the  stockholders  or  officers 
of  the  corporation  which  can  defeat  the  right  of  the  people  to 
enforce  the  forfeitnre. 

It  is  provided  in  section  12  of  the  manufacturing  act  of  1848 
that  every  company  formed  nnder  that  act  shall,  within  twenty 
days  from  the  Ist  day  of  January  of  each  year,  make  the  report 
as  required  by  that  section,  which  shall  state  the  amount  of 
capital,  and  of  tlie  proportion  actually  paid  in,  and  the  amount 
of  its  existing  debts ;  which  report  shall  be  signed  by  the  presi- 
dent and  a  majority  of  the  trustees,  and  shall  be  verified  by  the 
oath  of  the  president  or  secretary  of  the  company,  and  filed  in 
the  office  of  the  clerk  of  the  county  where  the  business  of  the 
company  shall  be  carried  on.  The  provision  is  that  "  every  snch 
company"  shall  make  the  report,  and  tiie  duty  to  make  it  is  a 
corporate  duty  imposed  npon  the  company.  Cornell  v.  Boach, 
101  N.  r.  373,  This  duty  was  not  performed,  and  it  ia  claimed 
on  behalf  of  the  people  that,  for  the  neglect,  omission  or  refusal 
to  perform  it,  there  was  cause  for  annulling  its  charter,  nnder 
the  provision  of  the  Code  above  set  out.  The  doty  is  not  simply 
Vie  in  which  particular  persons  are  alone  interested,  bat  it  is  a 
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duty  which  the  corporation  owes  to  the  public  generallj  for  the 
protection  of  all  persons  who  may  hare  occasiwi  to  deal  with  it, 
and  to  sabeerve  a  plainly  expressed  public  policy;  and  for  the 
omission  to  perform  the  duty  it  inenre  the  liability  of  forfdltare 
of  its  charter.  Corporations  are  formed  for  definite  objects,  and 
their  powertt  and  duties  are  prescribed  by  law.  The  state  confera 
apon  them  valuable  franchises,  and  to  carry  oat  ita  poUcy  exacts 
the  performance  of  specified  duties.  They  most  exercise  their 
franchises  and  perform  the  dnties  and  obey  the  conmands  of  the 
law  as  conditions  of  their  existence.  If  they  fail  to  travel  in  the 
orbits  designated  by  the  laws  of  their  existence,  the  state  may 
take  away  the  corporate  life  which  it  has  created.  Sach  was  the 
rale  of  the  common  law,  and  snch  bas  for  a  long  time  been  the 
statute  law  of  this  state.  In  People  7.  Tnrapike  Co.,  23  Wend. 
193,  it  was  held  that  non-compliance  with  the  requirements  of  an 
act  of  incorporation  of  a  tnmpike  company  as  to  the  constructioo 
of  the  road  isper  ge  misuser,  forfeiting  the  privil^es  and  fran- 
chisee conferred ;  that  the  duties  enjoined  by  an  act  of  incorpora- 
tion are  conditions  attached  to  the  grant  of  the  franchises  con- 
ferred, and  that  it  is  not  necessary  to  work  a  forfeiture  that  the 
neglect  or  refusal  to  perform  the  dnties  enjoined  should  proceed 
from  a  bad  or  corrupt  motive ;  that  it  is  enough  that  the  duties  be 
neglected  or  designedly  omitted.  Nelson,  C.  J.,  writing  the  opinion 
of  the  court,  and  construing  provisions  of  the  Revised  Statutes  sub- 
stantially like  those  of  the  Code  which  we  are  now  called  npOD  to 
constrne,  said  :  "  The  statutes  obviously  intended  that  corpora- 
tions should  fulfill  the  conditions  and  perform  the  duties  en- 
joined by  the  fundamental  law  of  their  creation,  as  the  terms  upon 
which  to  enjoy  their  privileges.  The  principle  is  not  new.  It 
has  been  always  so  held  at  common  law  as  fundamental.  Lord 
Holt  said  in  London  City  v.  Yanacker,  1  Ld.  Saym,  498 :  'All 
franchises  wliich  are  granted  are  upon  condition  that  they  shall 
be  duly  executed,  according  to  the  charter  that  settles  th^r  con- 
stitution ;  and,  that  being  a  conditinu  annexed  to  the  grant,  the 
citizens  cannot  make  an  alteration ;  but,  if  they  neglect  to  per- 
form the  terms  of  the  patent,  it  may  be  repealed  by  Bcirsfaeiai^ 
The  principle  is  so  thoroughly  and  firmly  fixed  in  t^e  law  of 
corporate  bodies  that  I  need  do  no  more  than  refer  to  some  of 
the   anthorities.      h.  non-performance,  therefore,  of  the  eoad^ 
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tionB  of  the  set  oC  incorporation,  is  deemed  p&r  ae  a  mLBoaer  that 
will  forfeit  the  grant,  even  at  common  law." 

In  Attorney-General  t.  Bailroad  Co.,  0  Ired.  456,  it  was  held 
hy  the  Bopreme  coart  of  North  Carolina  that  the  failure  of  a  rail- 
road  compan;  to  comply  with  a  provision  of  its  charter  requir- 
ing the  president  and  directors  of  the  company  to  make  an  annnal 
statement  of  its  income,  and  return  the  same  to  the  general 
assembly,  in  order  to  enable  the  latter  to  regnlate  the  tolls  charged 
by  the  company,  was  a  canse  for  declaring  the  charter  forfeited. 
Chief  Jostice  Kuffin,  delivering  the  opinion  of  the  court,  said : 
"  We  entertain  no  doubt  that  the  omission  of  an  express  duty 
prescribed  by  a  charter  to  a  corporation  id  cause  of  forfeiture.  Its 
performance  is  in  the  nature  of  a  condition,  and  the  sovereign  may 
insist  on  resuming  hia  grant  for  the  breach  of  the  condition. 
•  *  •  "When  the  charter  expressly  imposes  a  duty  which  the 
company  is  to  perform,  not  merely  to  the  citizen,  but  toward  the 
sovereign  itself,  although  it  may  not  declare  that  non-performance 
shall  make  a  forfeiture,  yet  by  no  latitude  of  equitable  interpre- 
tation can  it  be  re^rded  as  a  hard  bargaiu,  and,  as  snch,  relieved 
against  in  a  court  of  law ;  but  it  must  be  taken  to  have  been  re- 
quired by  the  state  as  a  material  atipulation,  for  the  non-perform- 
ance of  which  by  the  corporation  the  state  may  put  an  end  to  the 
contract." 

But  it  is  further  provided  in  section  12  that,  if  the  corporation 
shall  fail  to  make  the  report,  "all  the  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be  contracted  before  such 
report  shall  he  made ; "  and  it  is  contended  by  the  learned  counsel 
for  the  appellant  that  that  is  the  only  consequence  which  is  to 
follow  from  a  failure  to  make  the  report ;  and  he  invokes  the 
general  rule  of  law  that  "  when  a  duty  is  prescribed,  and  the  con- 
sequence of  a  failure  to  perform  it  has  been  declared,  it  is  in  its 
nature  an  implied  prohibition  of  all  other  panishments."  Under 
the  rule  referred  to,  it  most  bo  held  that  the  statute  provides  the 
only  consequence  to  the  trustees,  and  the  only  liability  or  penalty 
that  can  be  imposed  upon  them.  But  section  12  imposed  no  lia- 
bility or  penalty  upon  the  corporation  for  a  failure  to  make  the 
report.  Such  a  failure  of  duty  on  the  part  of  a  corporation,  in 
the  performance  of  which  the  publia  are  interested,  is  left  to  be 
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dealt  with  br  the  general  proriaioDB  of  law  applicable  to  corpora- 
tions,  and  its  liability  to  forfeit  its  charter  ia  the  only  coDBeqaeoce 
to  it ;  and  thus  for  the  fail  are  to  make  the  report  the  corporation 
maj  snffer  for  an  omissioa  to  perform  a  corporate  daty,  and  the 
tmstees  ma;  snffer  for  an  omisBion  to  perform  an  official  dot; 
resting  npon  them. 

Bnt  there  is  still  another  ground  for  upholding  this  jndgment 
which  is  liable  to  less  cnticism.  It  is  provided  in  section  10  of 
the  general  man ii  factoring  act  that  the  capital  stock  of  ererj  cor- 
poration formed  nnder  the  act,  as  tixed  and  limited  ia  its  articles 
of  incorporation,  "Bhall  be  paid  in,  one-half  thereof  in  one  year, 
and  the  other  hilf  thereof  in  two  years,  from  the  incorporation 
of  such  company,  or  the  corporation  shall  be  dissolved."  Here 
was  an  express  duty  imposed  ujwn  this  corporation  to  see  to  it 
that  all  its  stock  was  paid  in  within  the  time  sponfied,  and  that 
was  made  an  imperative  duty,  as  it  is  provided  that  it  shall  be 
paid  in,  and,  if  that  condition  is  not  performed,  the  corporation 
shall  be  dissolved.  We  do  not  see  how  it  is  possible  to  so  constme 
this  language  as  to  relieve  a  corporation  from  forfeiture  of  its 
charter  for  a  non-compliance  with  the  condition.  Where  it  is 
claimed  that  this  provision  of  the  statate  has  been  violated,  the 
attorney-general  may  exercise  his  discretion,  based  upon  all  the 
facts  in  the  case,  whether  the  public  interests  reqnire  that  he 
^ould  commence  an  action,  and,  when  he  applies  to  the  court  for 
leave  to  commence  it,  it  may  exercise  its  discretion  in  the  same 
way.  But  if  he  and  it  determine  that  it  ought  to  be  commenced, 
and  it  has  been  commenced,  and  it  is  proved  that  the  stock  has 
not  all  been  paid  in  within  the  two  years,  then  the  statate  is  im- 
perative that  the  corporation  shall  be  dissolved ;  and  no  discretion, 
at  that  stage  of  the  case,  seems  to  be  left  to  the  conrt.  But  here, 
if  the  court  had  any  discretion,  it  has  exercised  it  by  ^ving  judj;- 
ment  for  dissolution.  Ae  we  have  before  stated,  that  some  or  all 
the  persons  who  applied  to  the  attorney-general  to  commence  the 
action  for  a  dissolution  were  among  those  who  omitted  to  pay  for 
their  stock  can  have  no  legal  effect  whatever  upon  this  action.  It 
is  sufficient  for  its  maintenance  that  the  corporation  has  omit- 
ted to  enforce  the  payment  of  its  stuck  within  the  time  pre- 
Bi^bed  by  law.  Our  conclusion,  therefore,  is  that  the  judg- 
ment should  be  affirmed,  with  costs.     All  concur;  Andrews, 
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Unch,  Gray,  and  O'Brien,  JJ.,  on  the  second  gronnd  stated  in 
the  opinion.* 

1.  Oorpoivtloiu  —  larMtan  of  ohartor  —  nnmnthenlaed  cbanfra  of  luunttr— 
An  attempt  b7  •  oorpontloD  to  shutKe  lla  DorpoMte  naoM  in  a  numnsr  not  mi- 
thorixed  bj  law  doeg  aot  avoid  its  charter.  O'Donnell  v.  C.  R.  Johns  &  Co., 
76  Tex.  aea;  18  S.  W.  Rep'r,  876. 

3.  Onxuida  of  torfeltore  —  perrertionaf  foadiof  tempenmoaorganlaaUon. 
— 'The  forfidtnre  of  the  charter  of  a  corporatloa  eannot  be  maiDMlned  on  bd 
kverment  in  the  information  In  the  nature  of  a  qua  wammto  that  the  oorpon- 
tion  was  formed  to  "  prauoie  the  eauae  of  temperaac«,"  and  that  it  has  abuaed 
its  troBtand  misappiopriateil  its  fnnda,  as  it  cannot  be  said  that  the  perTanioD 
of  the  (nod  from  ao  vague  an  object  an  "  lemperanee  "  la  a  public  Injury, 
People,  ex  reL,  t.  Daahawaj  Ann.,  M  Cal.  lU;  34  Pac  Bap'r,  377. 


CoitlfONWBA.LTB  V.    CnTTBB. 
(BopTMue  Judicial  Court  of  MwoachuMtW,  PM.  99,  ISBl) 

1.  HinnoiPAL  CORPORATIONS.  PoLiCB  n>WBR.  CoMPBLLiKS  ABmrma 
OWRBBB  TO  RKMOTB  riLTB  FKOW  PRIT&TB  WAT.  Ondot  the  ^neral  anthoritjr 
to  promote  thu  healcli  and  good  order  of  the  commanltj  a  city  may  lawfully 
ordaiu  that  "no  owner  or  occopant  of  land  abutting  dd  a  private  way,  and 
having  the  right  to  usa  euch  way,  atiall  Buffer  any  Sfth,"  etc.,  "  to  remain  on 
that  part  of  the  way  adjolDing  such  land." 

.  2.  The  fact  that,  in  order  to  keep  the  way  free  from  refase  matter,  the 
owner  or  occupant  might  i>e  obliged  to  remove  matter  he  had  no  agenoy  in  de- 
poeitlng  there,  doee  nut  render  the  ordinance  unreaaonable,  or  Impoee  datiee 
which  cannot  lawfully  be  enforced. 

8.  DSFBHSBa.  It  was  no  defense  to  a  prMecutlon  under  such  ordinance  that 
another  ordinance  forbids  anyone  removlog  Blth  or  lefose  matter  through  the 
streets  withoat  a  permit  from  the  board  of  health,  as  Revised  Ordinanoefl  of  1890, 
chapter  IS,  make  It  the  duty  of  the  sanitary  police  to  remove  "all  nosioua 
refuse  from  yards  and  areas  when  so  placed  as  to  be  easily  removed." 

4.  iNDaFHrtTEiraaa  or  oRdinahcb.  The  ordinance  is  not  indeBnlte  because 
it  attachea  a  penalty,  If  one  "shall  anfter  any  Qlth  *  *  *  to  remain 'in 
the  way,  rather  tliau  provide  a  time  beyood  which  It  aLould  not  be  allowed  to 
temaln. 

.1,  Pleadimq.  In  sach  proaecutiou  It  was  not  oeuHSsary  to  set  oat  In  the 
complaint  the  nature  of  defendant's  right  to  the  use  of  the  way. 

EXCEPTIONS  from  superior  coort,  Suffolk  county,  Danid  W. 
•   Bond,  judge.     Leonard  R.  Ontter  was  convicted  of  riolating 
the  Revised  Ordinances  of  Boston,  chapter  35,  sectioD  49,  whicli 

•  BaiKtTMd  In  «a  N.  IL  Bep'r,  MT;  ISl  M.  Y.  lH). 
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provide :  "  No  owner  or  occupant  of  land  abutting  on  a  private 
paraftge-way,  and  having  the  right  to  uae  Buch  pasaage-waj^,  ahall 
suffer  any  filth,  or  waste  or  stagnant  water,  to  reauun  on  that  part 
of  the  psaBftge-waj  adjoining  Bach  land."  Defendant  took  escep- 
tiona.     Oremiled. 

O,  C.  Travit,  assistant  attorDej-general,  for  the  common- 
wealth.    G.  D.  Bigdota  iar  defendant. 

MoBTOir,  J.  It  is  plain  that  the  general  object  of  the  ordinance 
!b  to  promote  the  health  of  the  inhabitants  of  Boston.  Bj  Public 
Statntes,  chapter  27,  section  15,  towns  may  make  by-laws  for  pre- 
serving peace  and  good  order  within  their  limits;  and  by  Statntes 
1854,  chapter  44S,  section  35,  the  city  council  of  Boston  is  given 
the  "  power  to  make  all  such  needful  and  eslatary  by-laws  and 
ordinances  *  *  *  as  towns  «  •  *  have  power  to  make  and 
establish."  Pnh.  Stat.,  chap.  37,  g  15 ;  Stat  1854,  chap.  443,  g  35. 
By  Public  Statutes,  chapter  28,  section  2,  it  is  also  provided  that 
*'  chapter  27  *  *  *  shall  apply  to  cities,  so  far  as  *  *  *  not 
inconsistent  with  thegetieral  and  sj^ecial  provisions  relating  thereto ; 
and  dtiee  shall  he  subject  to  the  liabilities  and  city  oonncits  shall  have 
the  power  of  towns."  The  power  of  cities  and  towns  to  adopt  ordi- 
nancea  and  by-laws  for  the  preservation  and  promotion  of  the 
health  of  their  inhabitants  has  often  been  upheld,  as  an  exercise 
of  the  police  power,  and  is  one  of  their  moat  necessary  and  sala- 
tary  powers.  Com.  v.  Patch,  97  Mass.  221;  Com.  v.  Curtis,  9 
Allen,  260 ;  Yardine,  Petitioner,  6  Pick.  187 ;  1  Dill .  Miin.  Corp. 
(3d  ed.)  869.  The  defendant  in  the  present  case  contends,  how- 
ever, that  the  ordinance  in  question  is  imreasonable  and  indefinite, 
and  that  it  imposes  duties  which  he  lawfully  cannot  be  reqaired 
to  perform.  It  appears  from  the  agreed  facts,  which  form  a  part 
of  the  exceptions,  that  at  the  time  of  the  complaint,  and  for  a  lonj; 
time  prior,  the  defendant  was  and  had  been  the  owner  of  a  lot  of 
land  on  Leverett  street,  which  in  the  rear  abutted  on  and  extended 
to  the  center  of  a  private  passage-way,  about  four  feet  wide,  which 
ran  northerly  and  southerly  about  two  hundred  and  twenty-four 
feet,  between  othea-  premises  fronting  on  Leverett  and  'Wall 
streets,  and  which  was  connected  with  Wall  street,  throagh 
another  private  passage-way,  also  about  four  feet  wide.    These 
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passage-wsye  were  laid  out  aad  nuuntaiued  by  the  abnttera  thereon 
for  the  benefit  of  all  the  lots.  The  land  formerl;  belonged  to  the 
city  of  Boston,  which  reeerred  the  right  to  lay  a  sewer  through 
the  whole  of  said  paasage-way,  and  which  for  many  years  had 
kept  the  paESage-waye  dear,  though  always  claiming  that  it  was 
not  its  duty  to  do  so,  bnt  ceased  to  do  it  in  the  spring  uf  1891, 
when  the  street  department  was  reorganized.  It  w  a  matter  of 
common  observation  that  there  are  many  such  pasaage-waya  in  the 
city  of  Boston  as  tho  one  thus  described,  and  we  see  Dottiiug  un- 
reasonable in  an  ordioance  which  forbids  tlie  owners  or  occupants 
of  lands  abutting  on  them,  and  having  the  right  to  use  them,  from 
allowing  filth  to  rsmaia  on  that  part  of  them  adjoining  the  lands 
of  such  owners  or  occupants.  It  is  analogous  to  an  ordinance  re- 
quiring owners  or  occupants  to  clear  the  snow  from  sidewalks  ad- 
joining tlieir  respective  houses  or  lands.  Goddsrd,  Petitioner,  16 
Pick.  504. 

In  Pierce  v.  Bartrnm,  Cowp,  S69,  a  by-law  of  the  city  of  Exe- 
ter which  provided,  among  other  things,  that  no  person  within 
the  walls  should  keep  "  any  stinking  filtli,  garbage  or  annoyance 
within  h)8  house,  curtilage  or  bwk  side,"  was  held  good,  althocigh 
it  ig  trae  the  point  now  raised  was  sot  before  the  court.  It  is  for 
the  benefit  of  tlie  owners  and  occupants  of  lands  abutting  on  pri* 
vate  passage-ways,  and  having  the  right  to  use  them,  as  well  as  to 
the  advantage  of  the  public  health,  that  they  should  be  kept  free 
from  filth ;  and  the  fact  that,  in  order  to  keep  them  free  from 
filth,  such  owners  and  occupants  may  be  obliged  to  remove  mat- 
ter which  they  had  no  agency  in  depositing  there,  or  to  do  what 
they  would  not  be  obliged  to  do  if  they  did  not  own  or  occupy 
land  abutting  on  a  private  passage-way,  does  not  render  the  ordi- 
nance unreasonable,  or  impose  upon  the  owner  or  occupants  du- 
ties which  they  lawfully  cannot  be  required  to  perform.  God- 
dard.  Petitioner,  supra.  No  doubt,  as  argned  by  the  defendant, 
the  object  of  the  city  conncil  in  passing  the  ordinance  was  to  com- 
pel the  removal  of  the  filth  from  passage-ways.  But  it  could  ac- 
complish that  as  well  by  making  it  penal  to  suffer  filth  to  remain 
there  as  by  a  direct  provision  that  it  should  be  removed ;  and  we 
see  nothing  indefinite  in  such  a  provision,  or  in  the  omission  to 
provide  a  time  beyond  which  the  filth  sboald  not  be  allowed  to 
remain.    The  words  "suffer    •     •    *    to  remain"  imply  an 
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opportnnitf^  to  remove,  and  a  fAilnre  to  do  bo.  Therenpoo  tiie 
offense  became  complete.  It  needs  do  argnment  to  show  that,  if 
the  city  had  kept  the  passage-wajs  clear  for  niany  years  nnder 
protest,  that  fact  is  no  defense  if  the  ordinance  requires  the  de- 
fendant to  do  in  part  the  work  which  the  city  has  done. 

Nor  is  it  any  defense  tliat  another  ordinance  forbids  the  de- 
fendant from  removing  filth  or  refuse  matter  through  the  streets 
without  a  permit  from  the  board  of  health.  If  there  were  no 
other  way  of  removing  the  filth  except  through  the  streets,  which 
the  defendant  was  forbidden  to  do,  there  would  be  more  force  iu 
the  defendant's  objection.  But  it  does  not  appear  that  there  is 
not.  Indued,  it  appears  that  there  is  an  ordinance  making  it  the 
duty  of  the  sanitary  police,  as  they  are  called,  to  remove  "all 
noxious  refuse  substances  from  yards  and  areas  when  so  placed  as 
to  be  easily  removed."  Rev.  Ord.  Boston  1890,  chap.  19.  The 
facts  in  the  present  case  find  that  the  defendant  owned  to  the 
center  of  the  way,  and  had  fl  right  to  use  the  paasage-way  as  a 
way,  and  that  at  the  time  of  making  the  complaint  there  was  and 
had  been  for  some  time  filth  upon  that  part  of  the  passage-way 
abutting  and  adjoining  his  land.  It  is  immaterial  how  the  filUi 
came  there.  The  ordinance  made  it  his  duty  not  to  suffer  it  to 
remain,  and  he  was  bound  at  his  peril  to  see  that  it  did  not  stay 
there.  Com.  v.  Curtis,  supra.  The  unreasonableness  and  snf' 
ficiency  of  an  ordinance  or  by-law  is  not  to  he  tested  in  all  cases 
by  its  application  to  extreme  cases.  Com.  v.  Plaieted,  148  Mass. 
882 ;  19  N.  E.  Bep*r,  224.  Perhaps  a  proper  oonstraction  of  it 
might  not  admit  of  their  being  included  within  it.  We  think 
that  in  the  present  case  the  ordinance  is  not  unreasonable  or  in- 
definite or  oppressive,  and  that  it  imposes  nothing  on  the  defend- 
ant which  he  lawfully  may  not  be  required  to  do. 

2.  Of  the  various  grounds  contained  in  the  motion  to  quash, 
the  defendant  has  argned  only  three,  viz.:  That  the  comphtint 
does  not  set  out  any  violation  of  or  offense  under  the  ordinance ; 
that  it  contains  no  allc^tion,  as  it  ought,  of  the  length  of  time 
the  filth  had  been  suffered  to  remain  by  the  defendant;  and  that 
it  does  not  set  out  any  of  the  defendant's  right  to  nee  the  pass- 
Tage-way.  The  first  two  are  disposed  of  by  considerations  already 
adverted  to.  As  to  the  third,  it  is  sufficient,  we  think,  to  say  that 
the  evident  purpose  of  the  statute  was  to  provide  that  owners  (ff 
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occnpantB  of  lauds  sbntting  on  a  privBte  passage-waj,  and  haviug 
a  right  to  aee  the  passage-wfty  ae  and  for  a  way,  should  not  suffer 
filth  to  remain  in  it.  The  liability  is  limited  to  those  owning 
lands  abntting  on  the  passage-way,  and  having  a  right  to  use  the 
way.  The  language  of  the  complaint  follows  the  language  of  the 
ordinance,  and  we  think  it  plainly  means  that  the  defendant  had 
the  use  of  the  passage-way  as  a  passage-way  would  be  ased  ordi- 
narily, i.  e.,  as  and  for  a  way,  not  to  swing  blinds  or  project  awn- 
ings over,  and,  therefore,  inclades  all  the  facts  necessary  to  consti- 
tute the  offense.  Com.  v.  Barrett,  108  Mass.  302.  Whether  the 
right  of  the  defendant  to  use  the  way  was  appurtenant  to  the  land 
belonging  to  him  or  not  was  immaterial,  and,  therefore,  no  allega- 
tion concerning  the  nature  of  the  defendant's  right  was  necessary 
in  the  complaint.  The  city  lawfully  could  adopt  an  ordinance 
which  made  it  penal  for  one  owning  or  occupying  land  on  private 
passage-ways,  and,  having  an  easement  of  way  over  the  passage- 
way, to  enffer  filth  to  remain  on  that  part  of  the  way  adjoining 
such  land.  Clearly,  the  owner  or  occupant  would  have  the  right 
to  remove  obstrnctions  from  and  to  repair  that  portion  of  the  way* 
and  we  see  no  difficulty  in  holding  that  the  city  may  provide  that 
he  shall  not  suffer  any  filth  to  remain  there. 
Exceptions  overruled.* 

Polio*  power  —  oompalUng  abntUng  ownan  ta  olMw  or  repair  the  aid** 
walk. —  Ad  ordituuiee  leqalring  abattiog  ownen  to  remore  snow  uid  ioa  from 
th«  ridewilk  In  front  of  their  propartj  wu  held  vklid  In  Cartbage  r.  Prade- 
rick,  8  Am.  R.  B.  ACorp.  Bep.  S88.  See,  alM,  Clt^  of  BoehMMt  t.  Campbell, 
S  Am.  R.  B.  ft  Corp.  Bep.  ftSS;  St.  Lonla  t.  Connectlcni  Uatoal  Life  Ina.  Co., 
ante.  p.  909. 


Statb,  bx  bxl.  ATTOBHsr-QxHBBAL,  v.  Staiidabd  Oil  Co. 

tSutnme  Court  ot  Ohio.  Uarch  1,  18BL) 

1.  CORPOaATI01tBAllO"TRUBTB."  "  LKOAL  KNTITT  "  OF  COaPOBATIOIT  A  riO* 
Tinn.  Whkit  it  ua.t  be  DiBRBOAItDKD.  That  acorpoimlion  la  a  legal  entltj- 
■part  from  the  natnral  persona  who  eompoM  it,  la  a  mere  llotion,  Inimdueed 
(or  Ita  MmTenlenoe  In  thetranaactionof  Ita  bnaineia,  aad  of  thoee  wbodobnal- 
oaai  with  it;  bnt,  like  erei?  other  6cUoii  o(  the  law.  wheo  urged  In  an  intent 
•ad  pnipoae  oat  within  ita  raaaon  and  policy,  ma/  1m  dlare|raril<>(l. 
■BepartedlaWN.B  Bap'r.lHB. 
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S.  Whim  aot  or  lUJORtTT  or  arocKHOuwBS  will  bb  TBSi.'iKD  as  act 
or  THX  OOBFOKATIOiT.  WhoMAll,  Of  ft  mcjorltf.  ofttie  atockholdan  oompoa' 
ing  t,  eorpoimtloD  do  mi  «ct  which  ia  deilgned  to  kSsct  the  propttttjMid  biul- 
DBM  of  the  compBDj,  uid  which,  through  the  contml  th«lr  nuinbera  glre  them 
over  the  Mleclloa  Mid  condact  ol  the  eorparat*  kgendes,  doea  affect  tfaa  prop- 
frtjud  buKloew  ol  tka  conpanj,  In  the  aama  maanarMiIf  It  had  been  a 
tomial  molalloD  of  its  board  of  diroeton,  kod  the  «c(  ao  done  is uAra  mr«« 
of  the  coTpomion,  and  tgainst  pablle  poliej,  and  waa  dona  Id  tbetr  tndiridaal 
capacitina,  for  tbo  parpose  of  concealing  their  real  pnrpoae  uid  object,  the  act 
•hould  be  Hgatded  aa  the  act  of  the  eorpontion.  and,  t«  prevent  tlie  abuae  ot 
corporate  power,  maj  be  challenged  aa  inch  bj  the  atat*  i«  a  prooaeding  In 

8.  Trobt  ookbiratiohb  aoaihst  fublic  folioi  Aim  void.  An  agreement 
bj  which  all,  or  a  majority,  of  the  atockholdera  ot  a  corporation  tnuisfer  their 
stock  to  oertain  tmstees,  io  eooaideruiou  ot  the  agreement  of  the  atockholden 
of  other  eompanieaaDd  of  the  members  of  limited  partnerahipa,  engaged  in  the 
BMne  boalneu,  to  do  iikcwiae;  and  hj  which  all  are  to  receive,  In  tiea  of  their 
stocks  and  ioteresta  so  tranaferrBd,  trust  certificates,  to  be  laaned  bj-  the  true- 
tees,  equal  at  p*r  to  the  par  valne  of  thdr  Blocks  and  interests;  and  by  which 
the  trustees  are  empowered,  as  apparent  owners  of  the  utoek,  to  elect  direetora 
of  the  aeveral  eompanies,  and  thereby  oontrol  their  afhlrs  in  the  intereata  of 
tfae  tmata  ao  created;  and  are  to  receive  all  dividends  made  by  the  several 
companies  and  limited  partnarahipa,  from  which,  as  a  common  fnod,  dividends 
are  to  bo  made  by  the  trusteea  to  the  holders  of  the  trust  certificates  —  tenda 
to  the  creation  of  a  monopoly,  to  control  prodnctlon  as  well  as  price*,  and  is 
ngainat  public  policy. 

4.    Quo  WARItANTO  TO   FORPBtT  CBAKTSR.   LDOTATIOM   OF  ACTION.      A  pR)- 

ct^lDg  in  quo  tBarraato  to  forfeit  the  charter  of  a  corporation  mnat,  under  sec- 
tion 6788  of  (be  Bevised  Statntes,  be  commenced  withio  five  yean  after  the  act 
complained  of  was  done,  whether  commenced  by  the  state  on  relation  of 
th?  attorney-general  or  otherwise;  but  a  corporation  may  be  ousted  by 
such  proceeding  from  the  eierdse  of  a  power  or  frandUae  not  con- 
ferred by  law,  where  the  same  has  not  been  exeraiMd  for  a  term  of  twenty 
years. 

APPLICATION  by  tho  fttate  of  Obio,  ex  rel.  David  K.  Wat- 
son, the  attoroej-generat,  for  a  writ  of  quo  warranto  against 
the  Standard  Oil  Company.  The  other  facta  fully  appear  in  the 
following  elatement  by  Minshall,  J.  The  state,  by  its  attorney- 
general,  commenced  this  action  to  onst  the  defendant  of  the  right 
to  be  a  corporation,  on  the  gronnd  that  it  has  abnsed  its  corporate 
franchises,  by  becoming  a  party  to  an  agreement  that  is  against 
public  policy.  The  questions  are  presented  by  the  pleadings  — 
the  amended  petition,  the  answer  thereto,  and  the  demarrerof  the 
state  to  the  answer  —  and  are  as  follows : 
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"axbhded  pktition. 

"  Now  comes  David  K.  Wataoo,  the  duly  elected,  qotilified  and 
acting  attoruuy-geoeral  of  the  state  of  Ohio,  and  ipves  the  conrt 
to  understand  and  be  informed  that  on  or  about  the  10th  day  of 
Jannary,  A.  D.  1370,  tlie  defendant,  the  Standard  Oil  Company, 
vas  formed  and  organized  as  a  corporation  under  and  according  to 
the  lavs  of  the  state  of  Ohio.  That  the  only  pnrposo  of  said  de- 
fendant, as  set  fortli  in  its  articles  of  incorpomtion,  is '  the  mann- 
factare  of  petrolenm  and  to  deal  in  petroleum  and  its  prodacts.* 
That  at  the  time  of  the  defendant's  incorporation  its  capital  stock 
was  filed  at  $1,000,000.  That  sabseqiiently,  to-wit,  on  or  about 
the  12tb  day  of  February,  A.  D.  1872,  the  defendant's  capita] 
stock  was  increased  to  the  sum  of  (2,500,000.  That  afterward, 
to-wit,  on  or  about  the  13th  day  of  March,  A.  D.  1875,  said  cap- 
ital stock  was  increased  to  the  sum  of  $3,600,000 ;  and  that  after 
its  organization,  as  aforoesid,  said  defendant  entered  upon  and 
continaed  generally  in  the  pnrsnit  of  itu  corporate  objects,  with 
its  principal  place  of  business  in  the  city  of  Cleveland,  in  this 
state,  until  on  or  about  the  date  of  the  trost  agreements  herein- 
after complained  of  and  set  forth. 

"  Plaintiff  further  avers  thit,  in  violation  of  law  and  in  abnae 
of  its  corporate  powers,  and  in  the  exercise  of  privileges,  rights 
and  ^nchises  not  conferred  upon  it,  defendant,  on  or  abunt  the 
2d  day  of  January,  A  D.  1352,  and  again  on  or  about  tho  4th 
day  of  said  month  and  year,  entered  into  and  bei^ame  a  party  to 
certain  trust  agreements,  and  ever  since  then  has,  in  the  manner 
and  to  the  extent  below  stated,  observed,  performed  and  carried 
oat  said  agreements,  copies  of  which  are  hereinafter  set  ont. 
That  said  defendant  ao  entered  into  and  became  a  party  to  and 
carried  ont  and  observed  and  performed  the  same  as  follows,  to 
wit :  All  of  the  owners  and  holders  of  its  capital  stock,  inolnd- 
ing  all  the  otBccra  and  directors  of  said  defendant  company, 
Mgned  said  agreements,  without  attachiag  the  corporate  name 
and  sea]  of  said  defendatit  company  thereto,  and  the  official 
designation  of  its  otGcers.  That,  prior  to  the  dates  of  the  trust 
agreements  aforesaid,  defendant's  capital  stock  consisted  of  thirty- 
five  thousand  shares  of  $100  each,  and  npon  the  signing  of  said 
agreements  in  the  manner  aforesaid  thirty-four  thousand  nine 
hundred  and  ninety-three  shares  of  said  stock,  belonging  to  the 
voi~v.— 88 
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persons  who  eigaed  the  agreeinentB  in  manner  abore  set  forth  (in 
what  proportions,  however,  plaintiff  is  anable  to  state),  were 
transferred,  by  defendant's  transferring  offleera,  npon  defend&nt's 
Etock-booka,  to  the  certain  nine  traateos  who  were  appointed  and 
named  in  the  first  one  of  said  trast  agreements,  upon  the  request 
of  the  respective  owners  of  said  shares  and  in  parsnanoe  of  the 
provisions  of  said  trust  a^^reements :  the  remaining  seven  of  said 
shares  of  stock  being  retained  by  or  transferred  to  the  directors 
of  defendant  company.  That,  at  the  time  said  transfer  of  stock 
was  made,  there  were  seven  directors  of  defendant  company,  and 
each  one  of  the  seren  held  one  sharo  of  the  stock  aforesaid ; 
but  the  nnmber  of  said  directors  was  thereafter  reduced  to  fire, 
who  still  hold  and  vote  said  seven  shares  of  stock  and  no  more. 
That  in  lieu  of  the  transfer  of  said  thirty-four  thousand  nine 
hundred  and  ninety-three  shares,  as  aforesiud,  to  the  nine  trustees 
above  mentioned,  an  eqnal  amount  in  par  value  of  certificates  of 
the  Standard  Oil  Trust,  which  were  provided  for  and  described 
in  said  tmst  agreements,  were  i^ued  and  delivered  by  said  nine 
trostees  to  the  persona  aforesaid,  from  whom  siid  nine  trastees 
had  received  said  thirty-four  thousand  nine  hundred  and  ninety- 
three  shares  of  stock  in  defendant  compnny.  That  the  capital 
stock  of  said  defendant  company  la  still  {3,500,000,  and  the  nine 
trustees  before  mentioned  still  hold  and  control  the  thirty-four 
thousand  nine  hundred  and  ninety-three  shares  thereof  which 
were  transferred  to  them  as  above  stated.  That  by  virtne  of  so 
holding  and  controlling  said  shares  said  niae  trustees  have  been 
ever  since  the  signing  of  aaid  agreements,  and  still  are,  able  to 
choose  and  have  chosen,  annually,  such  boards  of  directors  of 
defendant  company  as  they  (said  nine  trostees)  have  seen  fit,  aud 
are  able  to,  and  do,  control  the  action  of  the  defendant  ia  the 
conduct  and  management  of  its  buBioess.  That  some  of  the 
directors  of  defendant  company,  including  its  president,  have 
been,  since  the  date  of  said  agreemeuts,  and  still  are,  mumberi  of 
the  board  of  nine  trastees  prorided  for  in  said  trust  agreements 
as  aforesaid,  the  president  of  defendant  company  having  been, 
aud  being  now,  the  president  of  said  board  of  nine  trustees. 
Tliat  defendant  has  never  taken  any  corporate  action,  or  made 
any  complaint  against  its  said  stockholders  or  its  directors  and 
officers  ugning  said  trust  agreements,  or  either  of  them,  nor 
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ftgainet  its  said  stocklioldera  or  officers  sarrendering  their  stock  in 
the  defendant  company  to  said  nine  trustees,  nor  against  its 
stockhulders  or  otllcorB  or  directors  receirinjr  the  Standard  Oil 
Trust  certificates  which  vere  isaaed  and  delivered  to  them  aa 
aforesaid  bjr  said  nine  trasteee  in  exohangt)  f»r  tite  thirty-four 
thousand  nine  hundred  and  ninety-three  shares  of  defendant's 
stock,  nor  against  any  of  the  acts  herein  recited  ;  and  that  none 
of  tlie  officers,  directors  or  stockholders  of  defendant  company 
have  at  any  time  objected  or  made  complaint  against  such 
surrender  and  exchange  of  stock  or  against  any  of  said  recited 
acts,  and,  on  the  cootmry,  defendant,  in  its  corporate  capacity  and 
through  its  officers  and  stockholders,  has  ever  since  the  acts  in 
question  acquiesced  in  snch  transfer  and  exchange,  and  in  the 
annual  election  by  said  nine  trustees  of  the  directors  for  defend- 
ant, as  well  as  in  all  said  recited  acts.  Tliat  the  directors  of 
defendant  company  who  are  chosen  in  manner  aforesaid,  either 
directly  or  through  their  employes,  manage  the  business  of  that 
company  so  as  not  to  conflict  with  the  policy  fixed  from  time  to 
time  by  the  nine  trustees  aforesaid.  That  the  net  earnings  of 
defendant  company  hare  been,  ever  since  the  signing  of  said 
agreements,  and  still  are  from  time  to  time,  declared  and  paid 
ont  aa  dividends  upon  its  capital  stock.  That  the  nine  tmstees 
appointed  under  said  trust  agreement  as  aforesaid  have  received 
the  proportions  of  such  dividends  which  were  properly  dis- 
tributable and  payable  upon  the  stock  held  by  said  nine  trustees 
in  defendant  company.  That  there  are  a  large  number  of  other 
corporations  (plaintiff  being  nnable  to  ascertain  or  state  the 
exact  numlier)  in  the  United  States,  whose  organizations  were 
made,  stock  is  held  and  directors  elected,  and  whoso  affairs 
and  bnsiness  and  dividends  are  conducted  and  paid  nnder  and 
pursuant  to  the  provisions  of  the  trust  agreements  hereinafter  set 
forth,  in  a  manner  and  to  an  extent  umilar  to  that  herein 
described  in  respect  to  defendant,  and  from  the  dividends  so 
accumulated  in  the  hands  of  said  nine  trustees  dividends  are, 
from  time  to  time,  as  the  interests  of  the  trnst  justify,  declared 
and  paid  out  by  said  nine  trustees  to  the  holders  of  the  StandanI 
Oil  Trust  certificates  which  have  boon  issned  by  them ;  so  thai 
the  holders  of  the  thirty-four  thousand  nine  hundred  and  ninety - 
three  shares  of  said  Standard  Oil  Trust  certificates  which  were 
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received  in  Heu  of  a  like  itamber  of  ehsree  of  defendant's 
Btock,  transferred  in  manner  aforesaid  upon  tho  Itooka  of 
defendant  company  to  said  nine  tmatees,  do  not  recave  the 
dividends  which  are  payable  from  the  earniugs  of  defendant  com- 
pany, bat  receive  dividends  only  from  the  aooamalstad  earnings 
aforesaid,  wbich  are  derived  from  the  various  simihir  companies 
aforesaid,  and  held  and  distributed  as  aforesaid  by  said  nine 
trnsteea, 

"The  follovriDg  are  correct  copies  of  the  two  tmat  agreements 
hereinbefore  mentioned  and  referred  to. 

"  This  agreement  made  and  entered  upon  this  second  day  of 
January,  A.  D.  1882,  by  and  between  all  the  persona  who  shall 
now  or  may  hereafter  execnte  the  same  as  parties  thereto,  wit- 
neseetb: 

*' '  I.  It  is  intended  that  the  parties  to  this  agreement  shall  em- 
brace three  classee,  to-wit: 

"  '  (1)  All  the  stockboMers  and  members  of  the  following  cor- 
porations and  limited  partaersbips,  to-wit:  Acme  Oil  Company 
(New  Vork);  Acme  Oil  Company  (Ponneylvania) ;  Atlantic  Re- 
fining Company  of  Philadelphia;  Bush  &  Co.,  Limited;  Cam- 
den Consolidated  Oil  Company ;  Etizabethport  Acid  Works ;  Im- 
perial Refining  Company,  lamited ;  Chas.  Pratt  &  Co.;  Paine, 
Ablett  &  Co.,  Limited  ;  Standard  Oil  Company  (Ohio) ;  Standard 
Oil  Company  (Pittsbargh) ;  Smith's  Ferry  Oil  Trana.  Company; 
Solar  Oil  Company,  Limited ;  Sone  &  Fleming  Manafactnring 
Company,  Limited.  Also  all  the  stockholders  and  members  of 
each  other  corporations  and  limited  partnerships  as  may  hereafter 
join  in  thisagreement  at  the  request  of  thetmstees  herein  provided 
for. 

'"(2)  The  following  individnals,  to-wit:  W.  C.  Andrews; 
Jno.  D.  Arcbbold ;  Lide  K.  Arter ;  J*.  A.  Boetwick ;  Benj.  Brew- 
ster ;  D.  Bnshnell ;  Thos.  C.  Busbncll ;  J.  N.  Camden ;  Henry 
L.  Davia;  H.  M.  Flagler;  Mrs.  U.  M.  Flagler;  H.  M.  Harma; 
Geo.  W.  Chapin ;  D .  M.  Harkness ;  D.  H.  Harknos,  truatee ;  S'. 
y.  Harkness ;  John  Hnntington ;  H.  A.  Hutchms ;  Chaa.  K.  0^. 
Heye;  O.  A.  Jennings;  Chas.  Lockhart;  A.  M.  McGregor ;  Wm. 
H.  Macy ;  Wm.  H.  Macy,  Jr.;  estate  of  Josiah  Macy,  Jr.;  Wm. 
H.  Maoy,  Jr.,  executor;  O.  H.  Payne;  O.  H.  Payne,  trostee; 
Chaa.  Pratt ;  Horace  A.  Pratt ;  C.  M.  Pratt ;  A.  J.  Poach ;  John 


idbyGoOgiC 


StATB,  BZ  BEL.  AlIOaKaT-OBNBEA.1.,  T.  SliUTDABD  OiL  Co.      ggS 

B.  Rockefeller;  Wm.  Rockefeller;  Henry  H.  Rogers;  W.  P. 
Thompson;  J.  J.  Vaud^rift;  William  T.  Wardwell;  W.  G. 
Warden  ;  Joe.  L.  Warden ;  Warden,  Frew  &  Co.;  Loniee  0. 
Wheaton ;  JoUa  H.  York  ;  Geo.  II.  Vilas  ;  M.  R.  Keith ;  Geo. 
F.  Chester,  tmstees.  Also  all  sucli  indiridnals  as  maj  hereafter 
join  in  this  agreement  at  the  reqaest  of  the  trastees  herein  pro- 
vided for. 

" '  (3)  A  portioa  of  the  stockholders  and  members  of  the  fol- 
lowing corporations  and  limited  partnerships,  to-wit:  American 
Lnbricating  Oil  Co.;  Baltimore  United  Oil  Co.;  Beacon  Oil  Co.; 
Bush  &  Denslow  Manufacturing  Co.;  Central  Refining  Co.  of 
Fittsbargb  ;  Chesebrough  Uanufactaring  Co  ;  Chess  Carley  Co.; 
Consolidated  Tank  Line  Co.;  Inland  Oil  Co,;  Keystone  Refining 
Co.;  Maverick  Oil  Co.;  National  Transit  Co.;  Portland  Kerosene 
Oil  Co.;  Prodncers'  Consolidated  land  and  Petrolenm  Co.;  Bignal 
Oil-Works,  Limited ;  Thompson  &  Bedford  Co.,  Limited ;  Devoe 
Manafnctaring  Co.;  Eclipse  Lnbricating  Oil  Co.,  Limited;  Em- 
pire Refining  Co.,  Limited;  Franklin  Pipe  Co.,  Limited ;  Galena 
Oil- Works,  Limited;  Galena  Farm  Oil  Co.,  Limited;  Germauia 
Mining  Co.;  Vacaura  Oil  Co.;  H.  C.  Van  Tine  &  Co.,  Limited  ; 
Waters-Kerce  Oil  Co.  Also  stockholders  and  members  (not  be- 
ing all  thereof)  of  other  corporations  and  limited  partnerships  who 
may  hereafter  join  in  this  agreement  at  the  request  of  tbe  trustees 
herein  provided  for. 

" '  II.  The  parties  hereto  do  covenant  and  agree  to  and  with 
each  other,  each  in  consideration  of  the  mntual  covenants  and 
agreements  of  the  others,  as  follows : 

"  *  (1)  As  soon  as  practicable,  a  corporation  shall  be  formed  in 
each  of  the  following  states,  nnder  the  laws  thereof,  to-wit :  Ohio, 
New  York,  Pennsylvania  and  New  Jersey;  provided,  however, 
that  instead  of  organizing  a  new  corporation,  any  existing  charter 
and  oi^anization  may  be  used  for  the  purpose  when  it  can  ad- 
vantageously be  done. 

"*(^)  The  purposes  and  powers  of  said  corporation  shall  be  to 
mine  for,  produce,  manufacture,  refine  and  deal  in  petroleum, 
and  all  its  products,  and  all  the  materials  nsed  in  such  businesses ; 
and  transact  other  business  collateral  thereto.  Bat  other  purposes 
and  powers  shall  be  embraced  in  the  several  charters,  sncb  as  shall  * 
seem  expedient  to  the  parties  procuring  the  charter ;  or,  if  necee- 
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Bary  to  comply  with  the  law,  the  powers  aforesaid  may  be  re- 
Etricted  and  reduced. 

" '  (3)  At  any  time  hereafter,  when  it  may  seem  advisable  to 
the  tniBteee  herein  provided  for,  aimilar  corporatioDa  may  be 
formed  in  other  states  and  territories. 

" '  (4)  Each  of  said  corporations  shall  be  known  as  the  "  Stand- 
ard Oil  Company  of "  (and  here  shall  follow  the  name  of  the 

state  or  territory  by  virtne  of  the  laws  of  which  said  corporation 
is  organized). 

" '  (5)  The  capital  stock  of  each  of  said  corporations  shall  be 
fixed  at  sQch  an  amount  as  may  seem  necessary  and  advisable  to 
the  parties  organizing  the  same,  in  view  of  the  parpose  to  be  ac- 
complished. 

'"(3)  The  shares  of  stock  of  each  of  said  corporations  shall  be 
issued  only  for  money,  property  or  assets,  equal,  at  a  fair  valoar 
tion,  to  tho  par  value  of  the  stock  delivered  therefor. 

" '  (7)  All  of  the  property,  real  and  peisonal,  assets  and  bnn- 
nees,  of  each  and  all  of  the  oorporatiooe  and  limited  partnerahips 
mentioned  or  embraced  in  class  first  shall  be  transferred  to  and 
vested  in  the  said  several  Standard  Oil  Companies.  All  of  the 
property,  assets  and  business  in  or  of  each  particular  state  shall  be 
transferred  to  and  vested  in  the  Standard  Oil  Company  of  that 
particular  state ;  and,  in  order  to  accomplish  sncli  purpose,  the  di- 
rectors and  managers  of  each  and  all  of  the  several  corporations 
and  limited  partnerships  mentioned  in  class  first  are  hereby  a&- 
thorized  and  directed  by  the  stockholders  and  members  thereof 
(all  of  them  being  parties  to  this  agreemeot)  to  sell,  assign,  trans- 
fer, convey  and  make  over  for  the  consideration  hereinafter  men- 
tioned, to  the  Standard  Oil  Company  or  companies  of  the  proper 
state  or  states  as  soon  as  said  corporations  are  organized  and  ready 
to  receive  the  same,  all  the  property,  real  and  personal,  assets  and 
business  of  said  corporations  and  limited  partnerships.  Correct 
Echednles  of  such  property,  assets  and  business  shall  accompany 
each  transfer. 

" '  (S)  The  individuals  embraced  in  class  second  of  this  agree- 
ment do  each  for  himself  agree,  for  the  consideration  hereinafter 
mentioned,  to  sell,  assign,  transfer,  convey  and  set  over  al!  tlie 
property,  real  and  personal,  assets  and  bosiuess,  mentioned  and 
embraced  in  echednles  accompanying  sach  sale  and  transfers  to 


idbyGoOgiC 


Stati,  xz  rzl.  Atiobnsy-Oskbral,'T.  Standard  Oil  Oo.    6g7 

the  Standard  Oil  Oompaa;  or  companies  of  the  proper  Btate  or 
states,  as  soon  as  the  said  corporations  are  oi^^ized  and  ready  to 
receive  the  same. 

" '  (9)  The  parties  embraced  in  class  third  of  this  agreement  do 
covenant  and  agree  to  aaeiga  and  trausfer  a)I  of  the  stock  held  by 
them  in  the  corporations  or  limited  partnerships  herein  named  tu 
the  trustees  herein  provided  for,  for  the  consideration  and  upon 
the  terms  hereinafter  set  forth.  It  is  nnderstood  and  agreed 
that  the  said  trustees  and  their  snccessors  may  hereafter  take 
the  assignment  of  stocks  in  the  same  or  similar  companies 
npon  the  terms  herein  provided,  and  that  whenever  and  as  often 
as  all  the  stocks  of  any  corporation  or  limited  partnership  are 
vested  in  said  trostees,  the  proper  steps  may  then  be  taken  to 
have  all  the  money,  property,  real  and  personal,  of  such  corpora- 
tion or  partnership  assigned  and  conveyed  to  the  Standard  Oil 
Company  of  the  proper  state,  on  the  terms  and  in  the  mode  herein 
set  forth,  in  which  event  the  trustees  sh^l  receive  stocks  of  the 
Standard  Oil  Companies  eqnal  to  the  value  of  the  money,  prop- 
erty  and  bndness  assigned  to  be  held  in  place  of  the  etoc^  of  the 
company  or  companies  assigning  snch  property. 

" '  (10)  The  consideration  for  the  transfer  and  conveyance  of 
the  money,  property  and  bnsiness  aforesaid  to  each  or  any  of  the 
Standard  Oil  Companies  shall  be  stock  of  the  respective  Standard 
Oil  Company  to  which  said  transfer  or  conveyance  is  made,  equal 
at  par  valne  to  the  appraised  value  of  the  money,  property  and 
business  so  transferred.  Said  stock  shall  he  delivered  to  the 
trasteee  hereinatiter  provided  for,  and  their  successors;  and  no 
stock  of  any  of  said  companiei>  sliall  ever  be  issued  except  for 
money,  property  or  business  equal  at  least  to  the  par  value  of  the 
stock  BO  issaed ;  nor  shall  any  t tock  be  ieeiied  by  any  of  said  com- 
panies for  any  purposes,  except  to  tbe  trustees  lierein  provided 
for  to  be  held  subject  to  the  trusts  horeihafter  specified.  It  is 
understood,  however,  that  this  provision  is  nol  intended  to  restrict 
the  purchase,  sale  and  exchange  of  property  by  said  Standard  Oil 
Companies  as  fully  as  they  may  be  authorized  to  do  by  their  re- 
spective charters,  provided  only  that  no  stock  be  issaed  therefor 
except  to  said  trustees. 

" '  (11)  The  consideration  for  any  stocks  delivered  to  said  trus- 
tees as  above  provided  for,  as  well  as  for  stocks  delivered  to  said 
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trustees  bj  persona  mentioned  or  incladed  in  claea  third  of  this 
aj^reement,  Bball  be  the  delivery  by  said  trustees  to  the  persons  en- 
titled thereto  of  tmst  certificates  hereinafter  provided  for,  eqnal 
at  par  valne  to  the  par  rahie  of  the  stocks  of  the  aaid  Standard 
Oil  Companies  so  received  by  said  trustees,  and  equal  to  the  ftp* 
praised  value  of  the  stocks  of  otlier  companies  or  partoershipe  de- 
livered to  said  tmstees.  (The  said  appraised  value  shall  be  deter- 
mined in  a  manner  agreed  apon  by  the  parties  in  interest  and  the 
said  trostees.)  It  is  nnderstood  and  agreed,  however,  that  the 
said  tmsteee  may,  with  any  trust  funds  in  their  hands,  in  addition 
to  the  mode  above  provided,  purchase  the  bonds  and  stocks  of 
other  companies  engaged  iu  bnainess  similar  or  collateral  to  the 
bnsinees  of  snid  Standard  Oil  Companiea,  on  such  terms  and  in 
each  mode  as  they  may  deem  advisable,  and  shall  hold  the  same 
for  the  benefit  of  the  owners  of  said  trust  certificates,  and  may 
sell,  assign,  transfer  and  pledge  snch  bonds  and  stocks  whenever 
they  may  deem  it  advantageous  to  said  tmst  so  to  do. 

" '  III.  The  trusts  upon  which  said  stocks  shall  be  held,  and  the 
number,  powers  and  duties  of  said  trustees,  shall  be  as  follows: 

" '  (1)  The  nnniber  of  tmstees  shall  be  nine. 

"'(2)  J.  D.  Rockefeller,  O.  H.  Payne  and  Wm.  Rockefeller 
are  hereby  appointed  trustees,  to  hold  their  office  until  the  first 
Wednesday  of  April,  A.  D.  18»S. 

"*(3)  J.  A.  Boetwick,  H.  M.  Flager  and  W.  G.  Warden  are 
hereby  appointed  trustees,  to  hold  their  office  until  the  first  Wed- 
nesday of  April,  A.  D.  1884. 

" '  (4)  Chas.  Pratt,  Benj.  Brewster  and  Jno.  D.  Archbold  are 
hereby  appointed  trustees,  to  hold  their  office  until  the  first  Wed- 
nesday of  April,  A.  D.  1888. 

"  '  (3)  Elections  for  trostees  to  succeed  those  herein  appointed 
shall  be  held  annually  at  which  election  a  sufficient  number  of 
tmstees  shall  be  elected  to  fill  all  vacancies  ooonrring  either  from 
expiration  of  the  term  of  the  office  of  trustee,  or  from  any  other 
cause.  All  trostees  shall  be  elected  to  hold  their  office  for  three 
years,  except  those  elected  to  fill  a  vacancy  arising  from  any  cause 
except  expiration  of  term,  who  shall  be  elected  for  the  balance  of 
the  term  of  the  trustee  whose  place  they  are  elected  to  fill.  Eveiy 
trustee  shall  hold  his  office  until  his  snccessor  is  elected. 

" '  (6)  Tmstees  shall  be  elected  by  ballot  by  the  owoers  of  tnut 
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certificatee  or  their  proxies.  At  all  meetiD^  the  owners  of  traat 
oertifieatee,  who  ma;  be  refifUtered  aa  s\ich  on  the  books  of  the 
trnstees,  may  vote  in  person  or  by  proxy,  and  dull  have  one  vote 
for  each  and  evet7  share  of  trast  certiflcatee  standing  in  their 
names,  but  no  such  otvner  sbalt  be  entitled  to  vote  npOD  any 
share  which  has  not  stood  in  his  name  thirty  days  prior  to  theday 
appointed  for  the  election.  The  transfer  books  may  be  closed  for 
thirty  days  immediately  preceding  the  annual  election.  A  ma- 
jority of  the  shares  represented  at  such  election  shaQ  elect. 

"  '  (7)  The  annual  meeting  of  the  owners  of  said  trost  certifi- 
cates for  the  election  of  trustees  and  for  other  bosinass  shall  be 
held  at  the  office  of  the  trustees  in  the  city  of  New  Tork,  on  the 
first  Wednesday  of  April  of  each  year,  unless  the  place  of  meeU 
ing  be  changed  by  the  trustees ;  and  said  meeting  may  be  adjourned 
from  day  to  day  until  its  business  is  completed.  Special  meet- 
ings of  the  owners  of  said  trust  certificates  may  be  called  by  the 
majority  of  the  trustees  at  such  times  and  places  as  they  may  ap- 
point  It  shaU  also  be  the  doty  of  the  trostees  to  call  a  special 
meeting  of  holders  of  trnBt  certificates  whenever  requested  to  do 
so  by  a  petition  signed  by  the  holders  of  ten  per  cent  in  value  of 
mch  certificates.  The  bosiness  of  snch  special  meeting?  shall  be 
confined  to  the  object  specified  in  the  notice  ^ven  th»efor.  No- 
tice of  the  time  and  place  of  all  meetiogs  of  the  owners  of  trust 
certificates  shall  be  fi^ven,  by  personal  notice  as  far  as  possible, 
•od  by  public  notice  in  one  of  the  principal  newspapers  of  each 
state  in  which  a  Standard  Oil  Company  exists,  at  least  ten  days 
before  snch  meeting.  At  any  meeting,  a  majority  in  valne  of  the 
holders  of  trust  certificates  represented,  consenting  thereto,  by* 
laws  may  be  made,  amended  and  repealed,  relaUve  to  the  mode  of 
election  of  trustees  and  other  bnsinees  of  the  holders  of  trust  cer- 
tificates ;  provided,  however,  that  aud  by-laws  shaU  be  in  con- 
formity with  this  agreement.  By-laws  may  also  be  made, 
amended  and  repealed  at  any  meeting,  by  and  with  the  consent 
of  a  majority  in  value  of  the  holders  of  trust  eertificBtes,  which 
alter  this  agreement  relative  to  the  number,  powers  and  duties  of 
the  trustees,  sad  to  other  matters  tending  to  the  more  efficient 
aecompliehment  of  the  objects  for  which  the  trust  is  created ; 
provided,  only,  that  the  essential  iutants  and  pnrpoMi  of  thia  agree- 
ment be  not  thereby  changed. 
VOL.  T.—tn 
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"  '  (8)  Whenever  a  racaocy  occurs  in  the  board  of  trnstBes 
more  tlian  sixty  days  prior  to  the  animal  meeting  for  the  election 
of  trnsteee,  it  shall  be  the  duty  of  the  remaining  trastees  to  call  a 
meeting  of  the  owners  of  Standard  OU  Trust  certificates  f(H'  the 
purpose  of  electing  a  trustee  or  trustees  to  fill  the  vacancy  or  va- 
cancies. If  any  vacancy  occurs  in  tho  board  of  trnsteeB  from 
any  cause  within  sixty  days  of  the  date  of  the  annual  meeting  for 
the  election  of  trustees,  the  vacancy  may  be  filled  by  a  majority 
of  the  remaining  trustees,  or,  at  their  option,  may  remain  vacant 
until  the  annual  election. 

" '  (9)  If,  for  any  reason,  at  any  time,  a  trostee  or  trnsteee  shall 
be  appointed  by  any  court  to  fill  any  vacancy  or  vacancies  in  said 
board  of  trustees,  the  tmstee  or  trnsteee  so  appointed  sbaQ  hold 
his  or  their  respective  office  or  offices  only  antil  a  saccessor  or  aoo- 
cessore  shall  be  elected  in  the  manner  above  provided  for. 

" '  (10)  Whenever  any  change  shall  oecar  in  the  board  of  trus- 
tees, the  1^^  title  to  the  stock  and  other  property  held  ia  tnut, 
shall  pass  to  and  vest  in  the  sacceasors  of  said  tmstaes  withoat  any 
formal  transfer  thereof.  But  if  at  any  time  such  formal  transfer 
shall  be  deemed  neceflsary  or  advisable,  it  shall  be  the  daty  of  the 
board  of  trnsteee  to  obtain  the  same^  and  it  shall  be  the  da^  of 
any  retiring  tmstee,  or  the  admini^rator  or  exocntor  of  any  de- 
oeaaed  trustee,  to  make  said  transfer, 

"*(11)  The  tmstees  shall  prepare  certificates,  which  shall  show 
the  interest  of  each  beneficiary  in-  said  trusty  and  deliver  them  to 
tiie  persons  properly  entitled  thereto.  They  shall  be  divided  into 
shares  of  the  par  value  of  |100  each,  and  shall  be  known  as 
"  Standard  Oil  Trust  Certificates,"  and  shall  be  issued  subject  to 
all  the  terms  and  conditions  of  this  agreement.  The  trustees 
shall  have  power  to  agree  upon  and  direct  the  form  and  contents 
of  saia  certificates,  and  the  mode  in  which  they  shall  be  signed, 
attested  and  transferred.  The  certificates  shall  contain  aa  ex- 
press stipnlatioQ  that  the  holders  thereof  shall  be  bound  by  the 
terms  of  this  agreement  and  by  the  by-laws  herein  provided  fw. 

" '  (12)  No  certificates  shall  be  issued  except  for  stocks  and 
bonds  held  in  trust,  as  herein  provided  for ;  and  the  par  value 
of  certificates  issued  by  said  trustees  shall  be  equal  to  the  par 
valne  of  the  stocks  of  said  Standard  Oil  Companies,  and  the  ap- 
prmsed  value  of  other  bonds  and  stocks  held  in  trust.    The  vari- 
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006  bonds,  stocks  and  moneja  held  nnder  said  trost  shall  be 
held  for  all  parties  in  interest  jointly,  and  the  trast  certificates  so 
issacd  shall  be  the  evidence  of  the  interest  held  b;  the  eereral 
parties  in  this  trnet.  No  duplicate  cerriticates  shall  be  issoed  by 
the  trustees,  except  upon  sarrender  of  the  oiiginal  certificate  or 
certificates  for  cancellation,  or  upon  satisfactory  proof  of  the  loss 
thereof;  and  in  the  latter  case  they  shall  require  a  sufficient  bond 
of  indemnity. 

'"(13)  The  stocks  of  the  various  Standard  Oil  Companies  held 
in  trust  by  said  trustees  shall  not  be  sold,  assigned  or  transferred 
by  said  trustees,  or  by  the  beneficiaries,  or  by  both  combined,  so 
long  as  this  trust  endures.  The  stocks  and  bonds  of  other  corpo- 
rations, held  by  said  tmsteoa,  may  be  by  them  exchanged  or  sold, 
and  the  proceeds  thereof  distributed  pro  rata  to  the  holders  of 
trust  certificates,  or  said  proceeds  may  be  held  and  reinvested  by 
said  trustees  for  the  purposes  and  nses  of  the  trust;  provided, 
however,  that  said  trustees  may,  from  time  to  time,  assign  such 
shares  of  stock  of  said  Standard  Oil  Companies  as  may  be  neces- 
sary to  qualify  any  person  or  persons  chosen  or  to  be  chosen  as 
directors  and  officers  of  any  of  said  Standard  Oil  Companies. 

"*(14)  It  shall  be  the  duty  of  said  trustees  to  receive  and 
safely  to  keep  all  interest  and  dividends  declared  and  paid  upon 
any  of  the  said  bonds,  stocks  and  moneys  held  by  them  in  trust, 
and  to  distribute  all  moneys  received  from  such  sources  or  from 
sales  of  trust  property  or  otherwise,  by  declaring  and  paying 
dividends  upon  the  Standard  Trust  certificates  as  fnnds  accumu- 
late, which,  in  their  judgment,  are  not  needed  for  the  uses  and 
expenses  of  said  trust.  The  trustees  shall,  however,  keep  sepa- 
rate accounts  of  receipts  from  interest  and  dividends,  and  of  re- 
ceipts from  sales  or  transfers,  of  trust  property ;  and,  in  making 
any  distribution  of  trust  funds,  in  which  moneys  derived  from 
sales  or  transfers  shall  be  included,  shall  render  the  holders  of  trust 
certificates  a  statement  showitig  what  amonnt  of  the  fund  dis- 
tributed has  been  derived  from  such  sales  or  transfers.  The  said 
trustees  may  be  also  authorized  and  empowered  by  a  vote  of  a 
majority  in  value  of  holders  of  trust  certificates,  whenever  stocks 
or  bonds  have  accumulated  in  their  hands  from  money  purchases 
thereof,  or  the  stocks  or  bonds  held  by  them  have  increased  in 
value,  or  stock  dividends  shall  have  been  declared  by  any  of  the 
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companies  whose  stocks  are  held  by  said  trustees,  or  irhenerer, ' 
from  any  snch  caase,  it  is  deemed  advisable  so  to  do,  to  increase  the 
amount  of  trust  certificates  to  the  extent  of  such  increase  or  ac- 
cnmulation  of  valnee,  and  to  divide  the  same  among  the  persons 
then  owning  trust  certificates^rt)  rata. 

" '  (15)  It  sliall  be  the  dnty  of  said  trustees  to  exercise  general 
supervision  over  the  affairs  of  said  several  Standard  Oil  Com- 
panies, and,  as  far  as  practicable,  over  the  other  companies  or  part- 
nerships, any  portion  of  whose  stock  is  lield  in  said  trasL  It  shall 
be  their  duty,  as  stockholders  of  said  companies,  to  elect  as  di- 
rectors and  ofiicerB  thereof  faithful  and  competent  men.  They 
may  dect  themselves  to  such  positions  when  they  see  fit  so  to  do, 
and  shall  endeavor  to  have  the  affairs  of  said  companies  managed 
and  directed  in  the  manner  they  may  deem  most  conducive  to  the 
beet  interests  of  the  holders  of  said  tmst  cortificates. 

" '  (Ifi)  All  the  powers  of  the  trustees  may  be  exercised  by  a 
majority  of  their  number.  They  may  appoint  from  their  own 
nnmber  an  execntive  and  other  committees.  A  majority  of  each 
committee  shall  exercise  all  the  powers  which  the  trustees  may 
confer  npon  snch  committee. 

"  '(17)  The  trustees  may  employ  and  pay  all  such  agents  and 
attorneys  as  they  deem  necessary  in  the  management  of  said  trust. 

"'(18)  Each  trustee  shall  be  entitled  to  a  salary  for  his  services 
not  exceeding  $23,000  per  annum,  except  the  president  of  the 
board,  who  may  be  voted  a  salary  not  exceediDg  $30,000  per 
annum, which  salaries  shall  be  fixed  by  said  board  of  trustees.  AH 
salaries  and  expenses  connected  with  or  growing  out  of  the  trust 
shall  be  paid  by  the  trustees  from  the'trost  fund. 

"  '  (19)  The  board  of  trustees  shall  have  its  principal  office  in 
the  city  of  New  York,  unless  changed  by  vote  of  the  trustees,  at 
which  office,  or  in  some  place  of  safe  deposit  in  said  city,  the  bonds 
and  stocks  shall  be  kept.  The  trustees  shall  have  power  to  adopt 
rules  and  regulations  pertaining  to  the  meetings  of  the  board,  the 
election  of  officers,  and  tlie  management  of  the  trust 

'"(20)  The  trustees  shull  render  at  each  animal  meeting  a  state- 
ment of  the  affairs  of  the  trust.  If  a  tertaination  of  the  tmst  be 
agreed  upon,  as  'hereinafter  p^vided,  or  within  a  reasonable  time 
prior  to  its  termination  by  lapse  of  time,  the  trustees  shall  f  nmi^ 
to  the  holders  of  the  trust  certiftcates  a  true  and  perfect  inrea- 
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torj  aod  appraisement  of  all  stocks  and  other  property  held  in 
.traat,  and  a  Btatemeot  of  the  financial  affairs  of  the  various  oooi- 
.psniee  whose  stocks  are  held  in  trnst. 

"  '(21)  This  trust  shall  continae  daring  the  lives  of  the  snr- 
viv(»^  and  sarvivor  of  the  trostees  in  this  agreement  named,  and 
for  twenty-one  years  thereafter;  provided,  however,  that  if  at 
any  time  after  the  expiration  of  ten  years  two-thirds  of  all  the 
holders  in  valne,  or  if  after  the  expiration  of  one  year  ninety  per- 
cent of  all  the  holders  in  value,  of  tmst  certificatea  shall,  at  a 
meeting  of  holders  of  trust  certificates  called  for  that  purpose, 
vote  to  terminate  this  trust  at  some  time  to  be  hy  them  then  and 
there  fixed,  the  said  tmst  shall  terminate  at  the  date  so  fixed.  If 
the  holders  of  tmst  certificates  shall  Tote  to  terminate  the  tmst  as 
aforesaid,  they  may,  at  the  same  meeting,  or  at  a  sabseqoent  meet- 
ing called  for  that  pnrpose,  decide  by  a  vote  of  two-thirds  in 
value  of  their  nnmber  the  mode  in  which  the  affairs  of  the  tmst 
shall  be  wonnd  np,  and  whether  the  trust  property  shall  be  dis- 
trihnted ;  or  whether  it  shall  be  sold,  and  the  values  thereof  dia- 
tribnted  ;  or  whether  part,  and,  if  so,  what  part,  shall  be  divided 
and  what  part  shall  be  sold ;  and  whether  such  sales  shall  be  pub- 
lie  or '  private.  The  trustees,  who  shall  continue  to  hold  their 
offices  for  that  purpose,  shall  make  the  distrihntion  in  the  mode 
directed,  or,  if  no  mode  be  agreed  upon  by  two-thirds  in  value  as 
aforesaid,  the  tmstees  shall  make  distribution  of  the  trust  prop- 
erty according  to  law.  But  s^d  distribution,  however  made,  and 
whether  it  be  of  property  or  values  or  of  both,  shall  be  just  and 
e<^uitable,  and  such  aa  to  insure  ^  eadi  owner  of  a  trust  certificate 
his  due  proportion  of  the  trust' property  or  the  value  thereof. 

" '  (22)  If  the  trust  shall  be  terminated  by  expiration  of  the 
time  for  which  it  is  created,  the  distribution  of  the  trust  property 
shall  be  directed  and  made  in  the  mode  above  provided. 

" '  (23)  This  agreement,  together  with  the  r^stry  of  certifi- 
cates, hooks  of  acconnts,  and  other  books  and  papers  connected 
with  the  bnsiness  of  said  tmst,  shall  be  safely  kept  at  theprind- 
pal  office  of  said  trustees.' 

"  (Signatures  omitted.) 

"The  plaintiff  further  avers  that  after  the  execution  and  de- 
livery of  the  trnst  agreement  aforesaid,  to  wit :  on  the  4th  day 
qt  Janoary,  A.  D.  1862,  in  violation  of  law,  and  in  abuse  of  its 
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powers,  and  in  the  exercUe  of  priTileges  and  fraochisea  not  com- 
ferred  apon  it,  the  defendant,  acting  throngh  the  same  parties  as 
before  alleged  in  respect  of  the  ftbove-recited  agreement,  together 
with  the  subscribers  thereto,  who  were  the  same  as  those  whose 
names  were  subscribed  to  the  other  sgreement  aforesaid,  entered 
into  and  became  a  partj  to,  carried  out  and  still  continues  to  ob- 
eerve,  perform  and  carry  oat,  a  snpplemental  trust  agreement, 
which,  if  not  in  words  and  figures,  is  iu  substance  and  effect,  as 
follows : 

*"  Whereas,  in  and  bj  an  agreement  dated  Januarys,  18S2, 
and  known  as  the  "Standard  Trast  Agreement,"  the  parties 
thereto  did  mutually  covenant  and  agree,  wtter  alia,  aa  follows, 
to  wit :  That  corporations  to  be  known  as  "  Standard  Oil  Com- 
panies "  of  varioQs  states  should  bo  formed,  and  that  all  of  the 
property,  real  and  personal,  assets  and  hnsinees  of  each  and  all  of 
the  corporations  and  limited  partnerships  mentioned  or  embraced 
in  class  first  of  said  agreemeDt  should  be  transferred  to  and  rested 
in  the  said  several  Standard  Oil  Companies  ;  that  all  of  the  prop- 
erty, assets  and  business  in  or  of  each  particnlar  state  should  be 
transferred  to  and  vested  in  the  Standard  Oil  Company  of  that 
particular  state,  and  the  directors  and  managers  of  each  and  all  of 
the  several  corporations  and  associations  mentioned  in  class  first 
were  authorized  and  directed  to  sell,  assign,  transfer  and  convey 
and  make  over  to  the  Standard  Oil  Company  or  companies  of  the 
proper  state  or  states,  aa  soon  as  said  corporations  were  oiganized 
and  ready  to  receive  the  same,  all  the  property,  real  and  personal, 
assets  and  business  of  said  corporations  or  associations;  and 
whereas,  it  is  not  deemed  expedient  that  all  of  the  companies  and 
associations  mentioned  should  transfer  their  property  to  the  said 
Standard  Oil  Companies  at  the  present  time,  and  in  case  of  some 
companies  and  associations  it  may  never  be  deemed  expedient 
that  the  said  transfer  should  be  made,  and  said  companies  and 
associations  go  out  of  existence ;  and  whereas,  it  is  deemed  advis- 
able that  a  discretionary  power  sliould  be  vested  in  the  trustees  as 
to  when  such  transfer  or  transfers  should  take  place,  if  at  all : 
Now,  it  is  hereby  mutually  agreed  between  tlie  parties  to  the  said 
trust  agreement,  and  as  supplementary  thereto,  that  the  trustees 
named  in  the  said  agreement  and  their  successors  shall  have  the 
power  and  authority  to  decide  what  companies  shall  convey  their 
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Bftid  property  as  in  eaid  agreement  contemplated,  and  when  the 
said  sales  and  transfers  shall  take  place,  if  at  all ;  and  nntil  said 
trastees  Bhall  so  decide  each  of  said  companies  shall  Remain  in  ex- 
istence and  retain  its  property  and  business,  and  the  trustees 
shall  hold  the  stocks  thereof  in  trnst,  as  in  said  agreement  pro- 
Tided.  In  the  exercise  of  said  discretion,  the  trustees  shall  act  by 
a  majority  of  their  namber,  aa  provided  in  said  trust  agreement. 
All  portions  of  said  trnst  agreement  relating  to  this  enbject  shall 
be  considered  so  changed  as  to  be  in  harmony  with  this  anpple- 
mental  agreement.  In  witness  whereof,  the  said  parties  have  snb- 
scribed  this  agreement  thiB  4tb  day  or  January,  1882.' 

"  (Signatures  omitted.) 

"  Plaintiff  further  avers  that  the  nine  persons  who  were  ap- 
pointed and  named  as  trustees  in  and  under  the  provisions  of  said 
trust  agreements  accepted  their  several  positions  and  entered  upon 
the  dischai^  of  the  trnst  duties  therein  mentioned ;  that  some  of 
said  trnstees  and  others  to  the  number  of  nine,  whose  names  are 
unknown  to  plaintiff,  have  been  reappointed  and  appointed  at  va- 
rious times  since  the  execntion  of  said  trust  agreements,  so  that 
nine  trnstees  have  been  ever  since  then,  and  still  are,  acting  there- 
nnder,  and  each  and  all  of  said  trustees  have  been  and  are  non-resi- 
dents of  the  state  of  Ohio ;  that  the  offices  and  principal  place  of 
business  of  said  trustees  have  been,  ever  since  the  execution  of  said 
trust  agreements,  and  still  are,  in  the  city  of  New  York,  and  the 
elections  of  said  trustees  and  business  transacted  by  them  at  their 
meetings  hare  been  had  and  done  in  said  city  of  New  York  ;  and 
that  plainti£E  had  no  knowledge  of  the  existence  of  either  of  the 
aforesaid  trust  agreements,  or  of  the  acts  hereinbefore  recited, 
until  the  latter  part  of  the  year  1889. 

"  Plaintiff  farther  avers  that,  by  reason  of  defendant's  stock- 
holders, directors  and  officers  signing  iind  entering  into  said  trust 
agreements  and  carrying  out  their  provisions  and  surrendering 
their  stock  in  defendant  and  accepting  in  lien  thereof  certiticates 
issned  by  the  nine  trustees  aforesaid,  and  permitting  the  corporate 
powers,  btisineae  and  property  of  the  defendant  to  be  exercised, 
condncted  and  controlled  by  said  trustees  in  manner  aforesaid, 
and  by  reason  of  the  acts  and  omissions  of  defendant  hereinbefore 
recited,  said  defendant  has  forfeited  its  corporate  rights,  privileges, 
powers  and  franchises. 
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"  Wherefore,  pluotiff  prays  that  defendant  be  found  and  ad- 
judged to  hare  forfeited  and  snireadered  its  corporate  I'ighta, 
privileges,  powers  and  franchiaes,  and  that  it  be  ousted  and  ez- 
daded  therefrom,  and  that  it  be  dissolved,  and  that  each  other 
relief  be  granted  io  the  Dremisee  as  to  the  court  may  seem  just  and 
proper. 

«  DAVID  K.  WATSON, 

"  Alioniey-Oentauzl." 

' '  ANSWEK  TO  AVENSED  PETmON. 

"Now  comes  the  defendant,  and,  answering  the  amended  peti- 
tion filed  herein,  admits  —  (1)  That  David  K,  Watson  is  the  duly 
elected,  qualified,  and  acting  attomey-goneral  of  the  state  of  Ohio. 
(2)  Admits  that  defendant  was  formed  and  organized  as  a  corpora- 
tion under  and  according  to  the  laws  of  the  state  of  Ohio,  on  or 
abont  the  time  allied,  and  for  the  pnrposee  stated.  (3)  That  th« 
capital  stock  of  the  company  was  originally  fixedat  $1,000,000'^ 
and  afterward  increased  at  the  times  and  in  the  sums  al-' 
leged.  (4)  It  admits  that  after  its  organization  it  entered  apo» 
and  continued  generally  in  the  pursuit  of  its  corporate  objecti 
■with  its  prindpai  place  of  business  in  the  city  of  Cleveland,  Ohio', 
but  it  avers  that  it  did  this  not  only  up  to  the  date  of  the  so-called 
'  Trust  Agreements,'  but  that  it  has  ever  maintained  such  corporate 
organization,  and  has  ever  pursued,  and  still  does  pursue,  in  ac- 
cordance with  law,  the  objects  and  pnrposes  for  which  it  was  in- 
corporated, with  its  princJUpJ  place  of  bosinese  at  the  city  of  Cleve- 
land. (5)  Defendant  admits  that  at  one  time  its  board  was  com- 
posed of  seven  directors,  and  that  the  number  was  afterward  re- 
duced to  five.  It  admits  that  its  president  is  also  president  of  a 
board  of  trustees,  whose  office  and  principal  place  of  bosiness  iB 
now  in  the  city  of  New  York,  and  it  admits  that  it  hks  always, 
when  certificates  of  its  stock  have  been  presented  to  it  with 
transfers  daly  indorsed  thereon  in  accordance  with  itti  by-laws, 
issued  new  certificates  of  stock  to  the  transferees  thereof,  as  it  was 
its  doty  to  do ;  and  it  denies  that  it  lias  legal  power  to  do  oth^- 
wise.  Defendant  denies  that  it  did  on  or  about  the  3d  day  of 
January,  A.  D.  1889,  or  again  on  or  about  the  4th  day  oi  said 
month  and  year,  or  at  any  other  time,  enter  into  or  become  a  partv 
■  to  either  or  both  of  the  agreements  in  said  petition  ret  forth,  and 
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it  denies  that  it  lias  at  any  time  or  in  aa;  manner  scquieeced  in, 
observed,  performed  or  carried  out  either  or  both  of  said  ngne- 
mente.  Defendant  denies  that  it  entered  into  or  became  a  party 
to,  or  carried  ont,  obserred  or  performed  the  aaiil  agreements  in 
the  manner  alleged  in  said  petition,  or  that  it  became  a  party  to 
or  carried  out,  obserred  or  performed  the  said  agreements,  or 
either  of  tbem,  in  any  form  or  manner  whatsoever.  Defendant 
admits  that  prior  to  thq  dates  of  said  agreement^  defendant's  capi- 
tal stock  conBiEted  of  thirty-five  tLousand  shares  of  $100  each,  and 
it  avers  that  the  amoqnt  of,  its  capital  Btock  and  shares  remain  nn- 
changed.  And  it  alleges  that  its  corporate  powers,  bnsincss  and 
property  are  exercised,  conducted  and  controlled  solely  by_  its 
board  of  directors,  a  majority  of  whom  are  citizens  of  the 
state  of  Ohio,  annoally  elected  by  its  stockliolders ;  and  that 
dividends  of  its  profits  are  regularly  declared  by  its  board  of 
d^rpctors^  and  paid  to  the  holders  of  its  stock  appearing  as  snch  on 
its  stock  books.  That  it  has  always,  and'BtlU  does,  maintain  jts 
independent  coiporate  action,  and  ever  has,  find  still  does,  m^oag^ 
its  business  through  its  board  of  directors,  in,  accordance  with  it? 
charter,  without.iujary  to  the  pijbHc,  but  wjth  benefit' thereto,  by 
increasing  the  variety  and  qaantity  of  the  products  of  petroleum, 
improving  their  quality,  and  greatly  cheapening  their  pri(.*e  to  the 
consuming  public. 

"  Defendant,  farther  answering,  says,  that  it  is  inforined  and 
believes  that  on  or  about  the  dates  alleged  in  said  petition,  to- 
wit,  the  2d  and  4th  of  Jaunary,  1S82,  the  individuals  named  in 
said  agreement,  being  the  same  individuals  who  executed  said 
agreement,  and  being  then  both  in  common  and  severally  owners 
of  all  or  of  the  greater  part  of  the  stocks  of  each  of  the  corpora- 
tions and  limited  partnershipi  mentioned  in  sud  agreements,  and 
owning  other  interest  in  the  oil  businesj  in  partnership,  siud  cor- 
porations having  been  either  organized  by  said  individnals  for  the 
purpose  of  carrying  on  the  oil  business  in  its  different  branches  in 
different  localities  and  states,  or  the  stocks  thereof  having  be^n 
obtained  by  purchase  with  a  like  intent,  did  enter  into  the  agree- 
ments set  forth,  and  to  facilitate  the  pnrpoees  therein  set  forth  of 
covering  the  said  partnership  interests  into  corporate  interests,  and 
of  so  readjusting  and  consolidating  the  aforesaid  corporate  in- 
tdreets  in  the  modes  provided  by  the  laws  of  the  varions  slates 
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which  require  the  aaeent  of  stockholders  thereto  as  to  hare  the 
businesa  in  aich  state,  so  ^  as  l^allj  possible,  conducted  hj  o.n« 
corporation  in  each  state  in  which  the  business  was  located,  did 
aseign  their  stocks  to  trasteee,  the  indiridaals  named  as  trustees 
being  prior  to  and  at  the  date  of  said  agreement  abso1at«  owners 
and  holders  of  a  large  majority  of  said  stocks  in  said  compAnies 
and  in  defendant  company;  and  as  sach  absolnte  owners  and 
holders  the  said  individnals  long  prior  to  the  said  agreement  had 
the  Toting  power  and  elected  the  directors  of  defendant  company, 
and  exercised  sach  control  of  defendant  company  as  a  majority  of 
stockholders  legally  may  exercise ;  and  avers  that  by  virtue  of 
said  agreements  and  any  thing  done  thereunder  said  voting  power 
and  control  was  not  and  has  not  been  in  any  manner  altered,  nor 
was  it  nor  has  it  been  vested  in  persons  not  entitled  thereto  by 
virtue  of  absolnte  ownership  of  stocks  in  defendant  company. 
And  defendant  alleges  that  said  agreements  were  agreements  of 
individnals  m  their  individnal  capacity  and  with  reference  to  their 
individual  property,  and  were  not,  nor  were  they  designed  to  be, 
corporate  agreements ;  and  defendant  denies  that  said  agreements 
have  illegally  afEected  it  in  its  corporate  capacity,  or  that  defend- 
ant has  permitted  its  corporate  powers,  business  and  property  to 
be  exercised,  conducted  and  controlled  in  an  ill^al  manner.  De- 
fendant says  by  way  of  further  answer  and  defense  that  if  said 
action  by  said  stockholders,  in  becoming  parties  to  the  several 
agreements  alleged  in  the  petition  in  their  individual  capacity 
and  with  reference  to  their  individual  property,  shall  be  deemed 
and  held  by  this  coart  to  have  been  the  corporate  act  of  defendant, 
and  if  the  signing  by  the  said  stockholders  of  the  said  several 
agreemonts  as  aforesaid  sliall  be  deemed  and  held  by  this  coart  to 
he  a  cause  for  forfeiture  of  the  charter  of  this  defendant,  then 
this  defendant  says  that  such  act  was  done  and  committed  more 
than  five  years  before  the  filing  of  the  petition  herein,  and  that 
the  cause  of  action  is,  therefore,  barred.  Wherefore,  defendant 
prays  to  be  hence  dismissed,  with  judgment  for  its  costs. 

"STANDARD  OIL  CO. 
"  By  M.  R.  KsrrH  and  Vibqil  F.  Euni 
"lis  Attorney ».^ 
Tlie  state,  by  its  attorney-general,  demurred,  on  the  ground 
that  the  answer  states  no  defense  to  the  action. 
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David  K.  Watson,  attorney-general,  and  John  W.  Warrington 
tat  relator.  M.  S.  Kdth,  Virgil  P.  Kline,  S.  C.  T.  Dodd  and 
Joa.  H.  GKocUe  for  defendaDt. 

MiHBHALL,  J.  (after  stating  the  facts).  Three  qnestioDS  arias 
apon  the  pleadings:  (1)  Should  the  defendant,  the  Standard  Oil 
Company,  be  regarded  as  a  party  in  ite  corporate  capacity  to  the 
^j^eement  constituting  the  Standard  Oil  Tnistf  (3)  Had  the 
company  power  to  become  a  party  to  ench  an  agreement  ?  (3)  If 
BO,  is  the  right  of  the  state  to  demand  a  forfeiture  of  its  corporate 
franchisee,  or  of  the  power  to  make  and  perform  snch  agreements, 
barred  by  lapse  of  time ) 

1.  It  will  be  observed  on  reading  the  answer  that  while  the  de- 
fendant denies  that  it  "  entered  into  or  became  a  party  to  either 
or  both  of  the  agreements  in  said  petition  set  forth,"  and  also 
"denies  that  it  has  at  any  time  or  in  any  manner  acquieaced  in 
or  observed,  performed  or  carried  out  either  or  both  of  said 
agreements,"  it  does  not  deny  the  averment  of  the  petition  that 
"all  of  the  owners  and  holders  of  its  capital  stock,  including  all 
the  oflicers  and  directors  of  said  company,  signed  said  agreements." 
Nor  could  it  have  been  the  intention  to  do  so,  as  the  answer  pro- 
ceeds to  admit  "  that  it  [the  corporation]  is  informed  and  be- 
lieves that  the  individuals  named  in  the  itgreement,  being  the 
same  individuals  who  executed ''  it,  "  did  outer  into  the  agree- 
ments set  forth  "  in  the  petition,  claiming  *'  that  said  agreements 
were  agreements  of  individuale  in  their  individual  capacity  and  . 
with  reference  to  their  individual  property,  and  were  not,  nor  were 
they  designed  to  be,  corporate  agreementa."  The  claim  is  based 
npon  the  nrgument  that  the  corporation  is  a  le<ral  entity,  separate 
from  its  stock  hold  era ;  that  in  it  is  vested  all  the  property  and 
powers  of  the  company,  and  can  only  be  affected  by  audi  acts  and 
agreements  as  are  done  or  executed  on  its  behalf  by  ita  corporate 
agencies,  acting  within  the  legitimate  scope  of  their  powers;  that 
its  stockholders  are  not  the  corporation ;  that  their  shares  are 
their  individnal  property,  and  that  tliey  may  each  and  all  diapoae 
of  and  make  such  agreements  affecting  their  shares  as  best  suit 
their  private  intereat;  and  that  no  such  acts  and  agreements  of 
stockholders,  snbservient  of  their  private  interests,  can  he  as- 
cribed to  the  company  as  a  separate  entity,  though  done  and  oon- 
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carrcd  in  hy  each  and  all  of  its  stockholders.  The  general  propoei> 
tioD  that  a  corporatioo  ia  to  be  regarded  as  a  le^I  CDtity,  exislug 
Beparate  and  apart  from  the  Datnral  persona  compoaing  it,  is  not 
diapnted  ;  but  that  the  atatement  is  a  mere  fiction,  existing  unly 
in  idea,  is  wel]  nnderetood,  and  not  controverted  by  any  one  vho 
preteods  to  accurate  knowledge  od  the  subject.  It  baa  been  in- 
troduced for  the  couvenience  of  the  company  in  making  con- 
tracts, in  acquiring  property  for  corporate  purposes,  in  suing  aad 
being  sued,  and  to  preaerve  tlie  limited  liability  of  the  atock* 
holders  by  distiuguiahing  between  the  corporate  debts  and  prop- 
erty of  the  company  and  of  the  atockholdera  in  their  capacity  at 
individuala.  All  fictiona  of  law  hare  been  introduced  for  the 
purpose  of  convenience,  and  to  aubaerve  the  ends  of  juatice.  It 
isin  this  sense  that  the  m^im  in  ficiione  juris  avhaiatU  aqwitatit 
Qsed,  and  the  doctrine  of  Actions  applied.  But  when  they  are 
nrged  to  an  intent  and  purpose  not  within  the  reason  and  policy 
of  the  ficiioD,  they  have  always  been  disregarded  by  the  conrts. 
Broom  Le^.  .Max.  130.  "It  ia  a  certain  mle,"  aaya  Lord  Man^ 
field,  C.  J.,  "  that  a  fiction  of  law  ahall  never  be  contradicted  at 
as  to  defeatthe  end  for  \(:bjoh  it  was  iDfented,  but  for  every  other 
yurpoee  it  may  be  contradicted."  Johnson  v.  Smith,  3  Burrows, 
992., 

.  No  reason  is  perceived  why  the  principles  Applicable  to  fic- 
tions in  general  ahould  n«t  apply  to  the  fiction  *<  that  a  corpora- 
tion is  a  peraonal  entity,  8epara,te  from  the  natural  persons  who 
compose  it,  and  for  whose  benefit  it  baa. been  invented."  One 
author  seeine  to  think  that  it  has  outlined  its  nBefQlne«»;-diat  it 
IB '^a  etumbling-blook  in  the  advance  of  corporation  law  toward 
the  discrimination  of  the  real  rights  of  men  and  women,"  and 
should  be  abandoned.  Tayl,  Corp.,  §  51.  Among  the  many  at- 
tempts that  have  been  made  to  define  the  nature  of  a  corporation 
that  given  by  Mr.  Kyd,  discarding,  or  at  least  not  adopting,  the 
metaphysical  distinction  of  a  legal  entity  eeparate  from  the  peraona 
cumprieing  it,  is  certainly  the  most  practical,  presenting,  ae  it 
does,  the  real  nature  of  a  corpoi'ation  as  seen  in  its  constituents, 
and  in  the  manner  that  it  is  formed  and  transacts  ita  haunesa. 
His  definition  ie :  "  A  collection  of  many  individuals  united  into 
one  body,  under  a  special  denomination,  having  perpetual  ancoes- 
WHi  under  an  artificial  form,  and  vested  by  the  policy  of  the  Uw 
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with  tlie  capacity  of  acting  in  several  respects  as  an  individaal, 
partioularlj  of  tatting  and  gnmtiDg  property,  of  contracting  obli- 
gations, and  of  eniog  and  being  sued,  of  enjoying  privileges  and 
immnnities  in  common,  and  of  exercising  a  variety  of  political 
rights  more  or  less  extensive  according  to  the  design  of  its  ineti- 
tntfon  or  the  powers  conferred  npon  it,  cither  at  the  time  of  its 
creation  or  any  subsequent  period  of  its  existence."  1  Kyd 
Corp.  13.  In  brief,  then,  a  corporation  is  a  collection  of  many 
individnals,  united  in  one  body  under  a  special  denomination,  and 
vested  by  the  policy  of  the  law  with  the  capacity  of  acting  in 
several  respects  as  an  individnal.  "  The  statement,"  says  Mr. 
Morawetz,  "  that  a  corporation  is  an  artificial  person  or  entity, 
apart  from  its  members,  is  merely  a  description,  in  figurative  lan- 
guage, of  a  corporation  viewed  as  a  collective  body.  A  corpora- 
tion is  really  an  association  of  persons,  and  no  judicial  diaiiim  or 
legislative  enactment  can  alter  this  fact."  See  his  worit  on  Cor- 
porations, §  237.  So  that  the  idea  that  a  corporation  may  be  a 
separate  entity,  in  the  sense  that  it  can  act  independently  of  the 
natural  persons  composing  it,  or  abstain  from  acting,  wliere  it  b 
their  will  that  it  shall,  has  no  foundation  in  reason  or  authority, 
is  contrary  to  the  fact,  and  to  base  an  argument  upon  it,  when 
tlie  question  is  ae  to  whether  a  certain  act  was  the  act  of  the  cor- 
poration  or  of  its  stockholders,  cannot  be  decisive  of  the  question, 
and  is,  therefore,  illogical ;  for  it  may  as  likely  lead  to  a  f^sa  as  to 
a  trae  result. 

Kow,  BO  long  AS  s  proper  ase  is  made  of  the  fiction  that  a  cor- 
poration is  an  entity  apart  from  its  shareholders,  it  is  harmless, 
and,  becanse  convenient,  should  not  be  called  in  question  ;  but 
where  it  is  urged  to  an  ead  subversive  of  its  policy,  or  sneh  is  the 
issue,  the  fiction  must  be  ignored,  and  the  question  determined 
whether  the  act  in  question,  though  done  by  shareliolders  —  that 
is  to  say,  by  the  persons  nniting  in  one  body  —  was  done  simply 
as  individuals,  and  with  respect  to  their  individual  interests  as 
shareholders,  or  was  done  ostensibly  as  such,  bnt  as  a  matter  of 
fact,  to  control  the  corporation,  and  affect  the  transaction  of  its 
bnuness,  in  the  same  manner  as  if  the  act  had  been  clothed  with 
aH  the  formalities  of  a  corporate  act.  This  must  be  so,  becanse, 
the  stockholders  having  a  dual  capacity,  and  capable  of  acting  in 
^ther,  and  a  posmble  interest  to  conceal  their  oharaeter  when 
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acting  in  their  corporate  capacity,  the  abeeoco  of  the  formal  evi- 
dence of  the  character  of  the  act  cannot  preclude  judicial  inquiry 
on  the  subject.  If  it  were  otherwise,  then  in  one  department  of 
the  law  fraud  would  enjoy  an  immunity  awarded  to  it  iu  no 
other. 

Therefore,  the  real  question  we  are  now  to  determine  is  whether 
it  appears  from  the  face  of  the  pleadings,  giving  effect  to  all  the 
denials  of  fact  contained  in  the  answer,  that  the  execution  of  the 
agreement  sot  forth  iu  the  petition  shonld  be  imputed  to  the  as- 
Bociation  of  persons  constituting  the  Standard  Oil  Company  of 
Ohio,  acting  in  their  corporate  capacity.  The  agreement  pro- 
Tidee,  in  the  first  place,  that  the  parties  to  it  shall  be  divided 
into  three  classea,  the  first  class  to  embrace '  all  the  stockholderB 
and  members  of  certain  corporations  and  limited  partnenhips, 
the  defendant,  the  Standard  Oil  Company  of  Ohio,  being  one. 
It  is  then  covenanted  by  the  parties  that  as  soon  as  practicable  a 
corporation  shall  be  formed  in  each  of  certain  states,  under  the 
laws  thereof  (Ohio  being  one),  to  mine  for,  prodnce,  manufacture, 
refine  and  deal  in  petroleum  and  all  its  products,  with  the  proviso, 
Itowever,  that,  instead  of  organizing  a  new  corporation,  any  ex- 
isting one  "  may  be  used  for  the  purpose  when  it  can  advantage- 
ously he  done,"  and  in  Ohio  the  defendant  has  been  so  nsed.  In 
a  subsequent  part  of  the  agreement  nine  trustees  are  selected, 
their  powers  and  duties  are  defined,  and  provision  made  for  the 
selection  of  their  successors.  As  will  hereafter  appear,  it  is  made 
the  duty  of  the  parties  to  the  agreement  to  transfer  their  stbcka 
or  interests  in  their  respective  companies  or  firms  to  these  trus- 
tees, who  bold  the  same  in  tmst,  but  with  the  power  to  vote  on 
the  same  as  though  the  real  owners;  in  consideration  of  which 
trust  certificates  are  issued  to  the  ownera,  who,  as  the  owners  of 
such  certificates,  elect  the  succeesors  of  the  tmsteee.  It  is  then 
provided  that  all  the  property,  assets  and  hnsfnesa  of  the  corpo- 
rations and  limited  partnerships  embraced  in  the  first  class  "  shall 
bo  transferred  to  and  vested  in  the  said  several  Standard  Oil 
Companies."  And  in  order  to  accomplish  this  purpose  it  ia  pro- 
vided that  "  the  directors  and  managers  of  each  and  all  of  the 
several  corporations  and  limited  partnerships  mentioned  In  clan 
first  are  hereby  authorized  and  directed  by  the  stockholdere  and 
members  thereof  (all  of  them  being  parties  to  this  agreement)  to 
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sel],  asBign,  transfer,  coiiTej  and  make  over,  for  the  conaidenUoQ 
hereinafter  mentioDed,  to  the  Standard  Oil  Campanj  or  compa- 
pies  of  the  proper  state  or  states,  as  soon  as  said  corporations  are 
organized  and  ready  to  receive  the  same,  atl  the  property,  real 
and  persooal,  assets  and  business  of  said  corporations  and  limited 
partnerships." 

Now,  in  the  case  of  the  defendant  it  will  be  observed  that  this 
contemplated,  and  conid  not  have  been  accomplished  withont,  cor- 
porate action.  The  Standard  Oil  Company  of  Ohio  was  required  to 
transfer  all  its  property,  assets  and  buBineaB  to  a  new  company,  to 
be  oi^anized  in  the  state;  and  this  was  to  be  accomplished  by 
the  obligation  imposed  on  its  members  and  stockholders,  all  of 
whom  are  parties  to  the  agreement,  to  aothorize  and  require  the 
directors  and  managers  to  make  the  transfer.  The  property  and 
assets  of  the  corporation  could  only  be  transferred  by  a  corporate 
act,  and  the  agreement  could  not,  in  this  respect,  be  carried  into 
effect,  other  than  by  snch  corporate  act,  and  dearly  indicates  that 
the  purpose  of  the  stockholdera  of  the  defendant  in  becoming  a 
party  to  it  was  to  affect  their  property  and  basinesB  as  a  corpora- 
tion ;  in  other  words,  was  to  act  in  their  corporate,  and  not  in  their 
individnal  capacity.  The  subsequent  agreement  of  January  4, 
1882,  does  not  materially  change  the  original  agreement  in  this 
regard.  Reciting  "  that  it  is  not  deemed  expedient  that  all  of 
the  companies  and  associations  should  transfer  their  property  to 
the  said  Standard  Oil  Companies  at  the  present  time,"  and  "  that 
it  is  deemed  advisable  that  a  discretionary  power  should  be  vested 
in  the  trustees  as  to  when  snch  transfer  "  should  be  made,  it  pro> 
vides  that,  *'  until  said  trustees  should  so  decide,  each  of  said 
companies  shall  remain  in  existence  and  retain  its  property  and 
busiTiess ;  and  the  trustees  shall  hold  the  stock  thereof  in  trust  as 
in  said  agreement  provided."  So  that,  under  the  agreement  as 
modified,  the  directors  and  managers  of  the  defendant  may  he  re- 
quired by  its  stockholders  and  members,  all  of  whom  are  parties 
to  the  agreement,  to  make  the  transfer  of  the  property  and  business 
of  the  defendant  whenever  the  trustees  may,  in  their  discretion, 
direct.  The  effectiveness  of  this  provision  to  secure  all  intended 
by  it  may  be  better  understood  by  observing  that  "  the  directors 
and  managers,"  "  the  stockholders  and  members,"  and  "  the 
tmdeee"  here  mentioned  are  substantially  the  same  persons,  occa* 
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p^ing  these  different  reUttoDs  at  one  aad  the  Bame  time.  It  aig- 
oiSes  nothing  that  the  tmnsfer  here  provided  for  haa  not,  as 
respects  the  defendant,  been  made.  It  doea  not  change  tike  evi- 
dence it  affords  of  the  purpose  and  object  of  the  membov  of  the 
corporation  in  becoming  parties  to  the  agreement. 

Again,  the  agreement,  ae  performed  by  the  members  of  the  defend- 
ant, aa  eSoctnally  places  the  property  and  bneineas  of  the  defendant 
aader  the  control  and  management  of  the  Standard  Oil  TmBtasif 
the  same  had  been  transferred  as  provided  in  the  original  agreement. 
It  is  averred  in  the  petition,  and  not  denied  in  the  answer,  "  that 
prior  to  the  dates  of  the  tmat  agreements  aforesaid  defendant's 
capital  stock  consisted  of  thirty-five  thonsand  shares  of  $100  each, 
and  n[)on  the  signing  of  said  agreements  in  the  manner  afore^d 
thirty-four  thousand  nine  hnndred  and  ninety-three  shares  of  said 
stock,  belonging  to  the  persons  who  signed  the  agreMneots  in 
manner  above  set  forth  (in  what  proportions,  however,  plaintiff 
is  unable  to  state),  were  transferred,  by  defendant's  transferring  of- 
ficers, upon  defendant's  stock-books,  to  the  certain  nine  trustees 
who  were  appointed  and  named  in  the  first  one  of  said  trost  agree- 
ments, upon  the  request  of  the  respective  owners  of  said  shares, 
and  in  pursuance  of  the  provisions  of  said  trust  agreements,  the 
remaining  seven  of  said  shares  of  stock  being  retained  by  or  trans- 
ferred to  the  directors  of  defendant  company.  That  at  the  time 
said  transfer  of  stock  was  made  there  were  seven  directors  of  de- 
fendant, and  each  one  of  the  seven  held  one  share  of  the  stock 
aforesaid,  but  the  number  of  said  directors  was  thereafter  rednoed 
to  five,  who  still  hold  and  vote  said  seven  shares  of  stock,  and  no 
more.  That  in  lien  of  the  transfer  of  said  thirty-four  thousand 
nine  hnndred  and  ninety-three  shares,  as  aforesaid,  to  the  nine 
tnistees  above  mentioned,  an  eqnal  amoant,  in  par  value,  of  cer- 
tificates of  the  Standard  Oil  Trust,  which  were  provided  for  and 
described  in  said  trust  agreements,  was  issued  and  delivered  by 
said  nine  tmsteee  to  the  persons  aforesaid,  from  whom  said  nine 
trustees  had  received  said  thirty-fonr  thonsand  nine  hundred  and 
ninety-three  shares  of  stock  in  defendant  company.  That  the 
capital  stock  of  said  defendant  company  is  still  (3,600,000,  and 
the  nine  trnstees  before  mentioned  still  hold  and  control  the  thirty- 
four  thousand  nine  hundred  and  ninety-three  shares  thereof  which 
wero  transferred  to  them  as  above  stated."    So  that  all  but  aerai 
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of  the  thirty-fire  thooBand  shAres  of  the  defendant's  capital  Btock 
has  been  transferred  by  the  owners,  who  aro  partias  to  the  agree- 
ment, to  the  trustees  of  the  Standard  Oil  Tmst,  and  contitiQe  to 
be  held  in  trnat,  as  appears  by  the  sapplemental  agreement,  the 
transferrers  receiving  in  lien  thereof,  trnat  certificates  eqnal  at  par 
▼alne  to  the  pur  value  of  the  stock  received. 

The  control  which  this  gives  and  was  intended  to  give  over  the 
bosiDeee  of  the  defendant  appears  from  the  following  provision 
eontatned  in  the  trust  agreement :  "  It  shall  he  the  dnty  of  said 
tmsteee  to  exercise  general  snperviaioa  over  the  affairs  of  said 
several  Standard  Oil  Companies,  and  as  ^  as  practicable  over  the 
other  companies  or  partnerships,  any  pcntion  of  whose  stock  is 
held  in  said  trnst  It  shall  be  their  dnty,  as  stockholders  of  eaid 
companies,  to  elect  as  directors  and  otScers  thereof,  faithful  and 
competent  men.  They  may  elect  themselves  to  snch  positions 
when  they  see  fit  so  to  do,  and  shall  eodeavor  to  )>ave  the  affaira 
of  said  companies  managed  and  directed  in  the  manner  they  may 
deem  most  conducive  to  the  best  interests  of  the  holders  of  sud 
trust  certificates."  Thus  the  tmsteea,  aa  the  l^al  owners  of  the 
stock,  may  not  only  elect  who  they  please,  but  may  elect  them- 
selves, as  directors  of  the  defendant ;  and  not  only  may  manage, 
bnt  it  is  their  dnty  to  have  "  the  affairs  "  of  the  defendant  man- 
aged and  directed  in  the  manner  they  may  deem  most  condndve 
to  the  best  interests  of  the  holders  of  tlie  trust  certificates.  In 
other  words,  it  is  to  be  managed  in  the  interests  of  the  Standard 
Oil  Trust,  whose  principal  place  of  business  is  in  Kew  York  city, 
irrespective  of  what  might  be  its  duties  to  the  people  of  this  state, 
from  which  it  derives  its  corporate  life  ;  and  its  real  stockholders 
receive  their  dividends  from  the  profits  of  that  trust,  and  not 
from  the  earnings  of  their  company ;  for  the  holders  of  the  trust 
certificates  received  in  exchange  for  their  stock  transferred  to  the 
trnsteee  remain,  in  law  and  iu  eqnity,  the  real  owners  of  the  stock 
so  tnosferred.  And  the  averaient  in  the  answer  that  the  divi- 
dends of  the  company  are  paid  to  the  holders  of  its  stock,  "ap- 
pearing  as  snch  on  its  stock-books,"  id  immaterial,  since  these 
persons  ore  not  the  owners,  but  the  tmsteea  of  the  stock.  In 
fact  the  averment  is  simply  a  part  of  the  evidence  that  the  com- 
pany, through  its  directors,  recognizes  and  performs  the  agree- 
ment on  its  part.     The  payment  of  its  dividends  to  the  persons 
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appearing  as  Btockholders  on  its  stock-books  is  what  enables  the 
parties  to  the  agreement  to  realize  the  primary  object  of  the  trost 
«greenient  —  the  accumulation  of  the  earnings  of  the  various 
companies,  partnerships  and  individnals  named  in  the  agreement 
as  a  common  fund,  from  which  the  holders  of  the  trust  certifi- 
cates are  to  be  paid  dividends  when  declared  by  the  trnsteee,  and 
whereby  many  separate  interests,  being  united  nnder  one  man- 
agement, form  a  rirtaal  monopoly,  through  the  power  acqnired, 
of  so  controlling  the  production  and  price  of  petroleum  and  its 
products  as  to  destroy  competition. 

Applying,  then,  the  principle  that  a  corporation  is  simply  an 
association  of  natnral  persons,  united  ia  one  body  under  a  special 
denomination,  and  vested  by  the  policy  of  the  law  with  the  ca- 
padty  of  acting  in  several  respects  as  an  individual,  and  disre- 
garding the  more  fiction  of  a  separate  legal  entity,  since  to  rt^ard 
it  in  an  inquiry  like  the  one  before  us  would  be  snbTersive  of  the 
parpose  for  which  it  was  invented,  is  there,  npoa  an  analysis  of 
the  agreement,  room  for  doubt  that  the  act  of  lUl  the  stockholders, 
officers  and  directors  of  t^e  company  in  signing  it  should  be  im- 
puted to  them  as  an  act  done  in  their  capacity  as  a  oorporatioa  t 
We  think  not,  annce  thereby  all  the  property  and  business  of  the 
company  is,  and  was  intended  to  be,  virtually  tnutsferred  to  the 
Standard  Oil  Trust,  and  is  controlled,  through  its  trustees,  as 
efEectually  as  if  a  formal  transfer  had  been  made  by  the  directora 
of  the  company.  On  a  question  of  this  kind,  the  fact  must  con- 
stantly be  kept  in  view  that  the  metaphysical  entity  has  no 
thought  or  will  of  its  own;  that  every  act  ascribed  to  it  emanates 
from  and  is  the  act  of  the  individnals  personated  by  it ;  and  tJut 
it  can  no  more  do  an  act,  or  refrain  from  doing  it,  contrary  to  the 
will  of  these  natnral  persons,  than  a  honse  could  be  said  to  act 
independently  of  the  will  of  its  owner;  and,  where  ao  act  is 
ascribed  to  it,  it  must  be  nnderstood  to  be  the  act  of  the  persons 
associated  as  a  corporation,  and,  whether  done  in  their  capacity 
as  corporators  or  as  individuals,  must  be  determined  by  the  nature 
and  tendency  of  the  act. 

It,  therefore,  follows,  as  we  think,  from  the  discussion  we  have 
given  the  subject,  that  where  all,  or  a  majority,  of  ttie  stock- 
holdere  comprising  a  corporation  do  an  act  which  is  designed  to 
affect  the  property  and  business  of  the  company,  and  whicli. 
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throngh  the  control  their  DDmbera  give  thein  over  the  Beleotinn 
&nd  conduct  of  the  corporate  ageacies,  does  afEect  the  property 
and  bneinesaof  the  company,  in  the  same  manner  as  if  it  had 
been  a  forimtl  resolation  of  its  board  of  directors,  and  the  act  m 
done  is  tdtfa  vires  of  the  corporation  and  against  public  policy, 
and  was  done  by  them  in  their  individual  capacity  for  the  pur- 
pose of  concealing  their  real  purpose  and  object,  the  act  should  be 
r^arded  as  the  act  of  the  corporation  ;  and,  to  prevent  the  abuse 
of  corporate  power,  may  be  challenged  as  such  by  the  state  in  a 
proceeding  in  quo  warranto. 

2.  That  the  nature  of  the  agreement  is  such  as  to  preclude  the 
defendant  from  becoming  a  party  to  it  is,  we  think,  too  clear  to 
reqnire  much  consideration  by  ns.  In  the  first  place,  whether  the 
agreement  should  be  regarded  as  amounting  to  a  partnership  be- 
tween the  several  companies,  limited  partnerships  and  individuals 
who  are  parties  to  it,  it  is  clear  that  its  observance  must  subject 
the  defendant  to  a  control  inconsistent  with  its  character  as  a  cor- 
poration. Under  the  agreement,  all  but  seven  of  the  shares  of 
the  capital  stock  of  the  company  have  been  transferred  by  the 
real  owners  to  the  tmstees  of  the  trust,  who  bold  them  in  trust 
for  BDch  owners;  and,  being  enjoined  by  the  terms  of  the  agree- 
ment to  endeavor  to  have  "  the  affairs  "  of  the  several  companies 
managed  in  a  manner  most  conducive  to  the  interests  of  the  bold- 
era  of  the  trast  certificates  issned  by  tlie  trust,  have  the  right,  in 
virtue  of  their  apparent  l^il  ownership  and  by  the  terms  of  the 
agreement,  to  select  snch  directors  of  the  company  as  they 
may  see  fit;  nay,  more,  may  in  fact  select  themselves.  The 
law  requires  that  a  corporation  should  be  controlled  and  managed 
by  its  directors  in  the  interest  of  its  own  stockholders,  and  con- 
formably to  the  purpose  for  which  it  was  created  by  the  latvs  of 
its  state.  By  this  agreement  —  indirectly  it  is  true,  bnt  none  the 
less  efEeetually  —  tlie  defendant  is  controlled  and  managed  by  the 
Standard  Oil  Trust,  an  association  with  its  principal  place  of  biiei- 
iiess  in  New  York  city,  and  organized  for  a  purpose  contrary  to 
the  policy  of  our  laws.  Its  object  was  to  establish  a  virtual 
monopoly  of  the  business  of  producing  petroleum,  and  of  manu- 
facturing, refining  and  dealing  in  it  and  all  its  products  through- 
out the  country  and  by  which  it  might  not  merely  control  the  pro- 
duction, bnt  the  price,  at  its  pleasure.     All  such  associations  are 
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contrary  to  the  policy  of  oor  state  ftod  Toid.  Salt  Co.  v.  Gnthrie, 
35  Ohio  St.  6«'> ;  Emery  v.  Candle  Co.,  47  Ohio  St.  330;  24  N. 
E.  Uep'r,  660.  "The  word  '  truste,' "  says  Mr.  Cook,  "waa  first 
used  to  mean  an  agreement  between  many  stocklioldere  in  many 
corporations  to  place  all  their  stock  in  the  hands  of  trasteea  and 
receive  therefor  trust  certificates  from  the  tritatecs.  The  stock- 
holders thereby  (»neoltdated  their  interests,  and  became  trust  cer- 
tificate holders.  The  trasteee  own  the  stock,  vote  it,  elect  the 
ofiSccr^  of  the  rarions  corporations,  control  the  bosiness,  receire 
all  tliu  dividends  on  the  stock,  and  use  all  theee  dividendB  to  pay 
dividends  on  the  trust  certificates.  The  triutees  are  periodically 
elected  by  the  tnist  certificate  holders.  The  purpose  of  the 
'  trust '  is  to  control  prices,  prevent  competition  and  cheapen  the 
cost  of  production.  The  Standard  Oil  Trust,  the  American  Cot- 
ton Seed  Oil  Trust,  and  the  Sugar  Trust  are  examples  of  this 
method  of  combination."  Cook  Stocks,  §  503a.  See,  also,  Wait 
Insolv.  Corp.  §  478. 

Mnch  has  been  &aid  in  favor  of  the  objects  of  the  Standard  Oil 
Trnst,  and  what  it  has  accomplished.  It  may  be  trae  that  it  has 
improved  the  quality  and  cheapened  the  costs  of  petroleum  and 
its  products  to  the  consnmer.  But  such  is  not  one  of  the  usual 
or  general  results  of  a  monopoly ;  and  it  is  the  policj'  of  the  law 
to  regard,  not  what  may,  bnt  what  usually  happens.  Experience 
shows  tliat  it  is  not  wise  to  trust  human  cupidity  where  it  has  the 
opportunity  to  aggrandize  itself  at  the  expense  of  others.  The 
claim  of  having  cheapened  the  price  to  the  consumer  is  the  usnal 
pretext  on  which  monopolies  of  this  kind  are  defended,  and 
is  well  answered  in  Richardson  v.  Buhl,  77  Mich.  632  ;  48  N. 
W.  Rep'r,  1102.  After  commenting  on  the  tendency  of  the 
combination  known  as  the  "  Diamond  Match  Company  "  to  pre- 
vent fair  competition  and  to  control  prices,  Ohamplin,  J.,  said: 
"  It  is  no  answer  to  say  that  this  monop<>1y  has  in  fact  reduced 
the  price  of  friction  matelies.  That  policj'  may  have  been  neces- 
sary to  crush  comptstition-  The  fact  exists  that  it  rests  in  the 
discretion  of  this  company  at  any  time  to  raise  the  price  to  an 
exorbitant  degree."  .Monopolies  have  always  been  regarded  as 
contrary  to  the  spirit  and  policy  of  the  common  law.  The  ob- 
jections are  stated  in  the  "  Case  on  Monopolies,"  Darey  v.  Alleio, 
Coke,  pt.  11,  Sib.    They  are  these  :  (1)  "That  the  price  of  the 
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same  commodity  will  be  raimd,  for  he  vlio  has  the  sole  sellisg  of 
an;  commodity  may  well  make  the  price  as  be  pleases."  (2)  **  The 
iDeideot  to  a  monopoly  is  that,  after  tbe  monopoly  is  granted,  the 
-commodity  ia  not  bo  good  and  merchantable  as  it  was  before  ;  for 
the  patentee,  having  the  sole  trade,  regards  only  his  private 
benefit,  and  not  the  eommou  wealth."  (3)  "  It  tends  to  the  im- 
poverishmeDt  of  divers  arttfioers  and  others,  who  before,  by  the 
liibor  of  their  hands  in  their  art  of  trade,  had  maintained  them- 
selves and  their  families,  who  will  now  of  necessity  be  constrained 
to  Hve  in  idleness  and  beggary."  The  third  objection,  though 
frequently  overlooked,  is  none  the  less  important.  A  society  in 
which  a  few  men  are  tlie  employers  and  the  great  body  are 
merely  employes  or  servants,  is  not  the  most  desirable  in  a  repub- 
lic ;  and  it  should  be  as  much  the  policy  of  Uie  laws  to  multiply 
the  numbers  engaged  in  independent  pursuits  or  in  the  profits  of 
production  as  to  cheapen  the  price  to  the  consumer.  3ach  policy 
would  tend  to  an  equality  of  fortunes  among  its  citizens,  thought 
to  be  so  desirable  in  a  repnblic,  and  leesen  the  amount  of  panper- 
ism  and  crime.  Tt  is  tnie  that  in  the  case  just  cited  the  monopoly 
had  been  created  by  letters-patent.  But  the  objections  lie  not  to 
tlie  manner  in  which  the  monopoly  is  created.  The  effect  on 
industrial  liberty  and  the  price  of  commodities  will  be  the  same 
whether  created  by  patent  or  by  an  extensive  combination  among 
those  engaged  in  similar  industries,  controlled  by  one  manage- 
ment. By  the  invariable  laws  of  human  nature,  competition 
will  be  excluded  and  prices  controlled  iu  the  interest  of  those 
connected  with  the  oombinatioo  or  tnist, 

3.  The  defendant  relies  npou  a  provision  in  section  67S9,  Revised 
Statutes,  as  a  bar  to  the  action.  That  provision  is  as  follows : 
"  Nothing  in  this  chapter  contained  shall  authorize  an  action 
against  a  corporation  for  forfeiture  of  charter,  unices  the  same 
be  commenced  within  five  years  after  the  act  complained  of  was 
done  or  committed."  It  is  contended,  however,  by  counsel  for 
the  plaintiff,  that  this  section  does  not  apply  to  a  proceeding 
instituted  on  behalf  of  the  state  by  the  attorney-general  to 
forfeit  the  charter  of  a  corporation ;  that  it  was  only  intended  to 
apply  to  like  proceedings  by  prosecuting  attorneys.  The  argu- 
ment is  based  upon  what  is  claimed  to  liave  been  the  law  prior 
to  the  revision,  and  that  tliere  could  have  been   no  iutention  to 
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change  it  in  this  rogard  by  the  above  provision.  We  cannot 
adopt  this  coneloBion.  It  is  contained  in  the  very  chapter  under 
which  the  proceeding  was  cqmtnenced  by  the  attorney-general. 
It  containB  no  exception,  and  we  are  not  warranted  ia  making 
one  against  the  pUin  langnage  of  the  statate.  It  id  farther  con- 
tended that  the  provision  does  not  apply  by  roaaon  of  the  fact, 
as  averred  in  the  petition,  "  that  the  plaintiff  had  no  kaowlodge 
of  the  existence  of  either  of  the  aforesaid  agreemenEs,  or  of  the 
acta  hereinbefore  recited,  nntil  the  latter  part  of  the  year  1889." 
The  general  rule  ie  that  a  party's  want  of  knowledge  does  not 
prevent  the  ranning  of  the  statute  of  limitations  against  an 
action  that  has  accraod  in  his  favor ;  and  the  only  exception  is 
concealment  or  frand  on  the  part  of  the  defendant,  whidi  is 
expressly  confined  by  our  statnte  to  "an  action  for  relief  on  the 
ground  of  fraud."  Rev.  St.,  §  4982.  This  is  not  snch  an 
actiuQ,  and  frand  in  fact  is  not  averred ;  it  is  simply  want  of 
knowledge  on  the  part  of  the  plaintifE.  Bat  the  whole  of 
section  6789,  Revised  Statatos,  is  not  quoted  by  the  defendant 
It  further  proceeds :  "  ff or  shall  an  action  be  bronght  against  a 
corporation  for  the  exercise  of  a  power  or  franchise  under  its 
charter  which  it  has  used  and  exercised  for  a  term  of  twenty 
years."  Therefore,  within  that  time  snch  a  proceeding  may  be 
bronght.  The  defendant,  as  we  have  shown,  in  making  and 
entering  iuto  the  trust  agreements,  exercised  a  power  for  which  it 
had  no  authority  under  the  laws  of  this  state,  and  is  continuing 
to  perform  the  agreement  on  its  i>art. 

lu  addition  to  a  prayer  for  the  forfeitnre  of  the  defend- 
ant's right  to  be  a  corporation,  the  state  prays  for  such 
other  relief  as  to  the  conrt  may  seem  just  and  proper; 
and,  in  the  opinion  of  the  conrt,  the  defendant  should  be 
onsted  from  the  power  to  make  and  perform  the  agreement 
set  forth  in  the  petition,  or  any  part  of  it.  And  in  this 
connection  it  ie  proper  to  say  that,  in  the  judgment  of  the  court, 
if  the  company,  through  its  directors  or  otherwise,  should  here- 
after recognize  the  transfers  of  the  shares  that  have  been  made 
on  its  stock-books  to  the  trustees  provided  for  it  in  the  trost 
agreement,  or  should  hereafter  make  each  transfers,  orshonld  pay 
dividends  to  them  instead  of  to  the  real  owners  of  the  shares,  or 
should  permit  snch  trustees  to  vote  on  shares  so  held  by  them  in 
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the  election  of  its  direoton,  ia  every  Bach  case  it  most  be 
n^rded  and  held  as  performiog  the  agreement  id  violatioa  of 
the  judgment  of  this  court,  jadgmeat  oastiDg  the  defendant 
from  the  right  to  make  the  agreement  set  forth  in  the  petition, 
and  of  the  power  to  perform  the  same.* 

*"nnfU."— Tb«pTevloiiidediloiiinpoii  "traits  "  bto  reported  In  this  teriea 
M  foUowi:  Hkteh  Triut,  RldurdwHi  t.  Buhl,  1  A.m.  R.  R.  ftCorp.  Rep.  BS4; 
Urns  Trust,  People,  ex  ml.  Pflsbodj,  t.  Chicago  Oss  Trust,  1  Am.  R.  R.  ft  Corp. 
Rep.  S33;  Sugar  Trnat,  People  v.  North  Rtver  8iig«r  Beantng  Co.,  1  Am.  R. 
R.  &  Corp.  Rep.  687;  Electric  Cwbon  Trust,  Pittsbargh  Cftibon  Co.  t.  Mc- 
Mllleo,  1  Am.  R.  R.  ft  Corp.  Rep.  638;  WLlskej  Trust,  Suto  y,  Nebrasks  Dfs- 
ttlliog  Co.,  1  Am.  R.  B.  ft  Corp.  Rep.  6M;  The  Cotton  Seed  Oil  Trust,  Hftlloiy  ' 
V.  Bsnmui  Oil  Works.  1  Am.  R.  R.  &  Corp.  Rep.  683,  n.  The  subject  la 
treated  In  a  note  to  Bute  r.  Nebraska  INatllliiig  Co.,  at  p.  890. 

The  following  oaaea  upon  pooling  amngements  between  railroad  companies 
are  also  apon  inbfltsDtiall/  the  same  subject:  iHsncheater,  eto,,  R.  Co.  t.  Con- 
eoid  R.  Co.,  8  Am.  R.  R.  ft  Corp.  Rep.  98;  CleTeland,  etc.,  E.  Co.  t.  aoHar, 
8  Am.  B.  B.  ft  Corp.  Bap.  686. 


MoGOKNBLL  T.  PeDIOO  IT  AL. 

(Court  rt  ^iiieBlB  et  Eeotuckr,  Jsn.  U.  UBt.) 

1.  RAILBOAD  OOUPAKIBS.    RlflBT  TO  OBAST  JlKD  KITORCE  EZCLUnTB  FBTY' 

njtait  OF  sTANDnra  hacks  at  depot  plativkm.  a  railroad  compaoj  canaot, 
bj  graotiDg  to  one  person  theezcliulve  privilege  of  etaDdlDg  hacks  at  the  pUt- 
formof  its  depot,  prevent  other  pereanfl  from  bringing  their  liacks  Into  the 
depot  groands,  and  solid  Hag  (or  the  carriage  of  pssseugers  from  the  depot,  so 
long  as  thej  do  not  interfere  with  the  eompaoj's  bnslnessL 

APPEAL  from  cirenit  court,  Barren  coaatj.  Suit  by  J.  D.  Mc 
Connell  against  one  Pedigo  and  another  for  an  injoaction. 
Judgment  for  defendants.     Pl^iitifT  appeals.     Affirmed. 

(F/ft.  ZtTidaat/  and  PorUr  cfe  JtfcQaown  f or  appelUnt.  Oeorge 
T.  Duf  and  Thomas  H.  Hin»a  for  appellees. 

Prtoe,  J.  This  cause  coinoa  from  the  enpeaor  court.  The 
Louisville  and  Nashville  Railroad  Company  by  contract  agreed  to 
give  to  McConnell  the  exclusive  privilege  of  standing  backs  at  the 
platform  of  its  depot  in  Glasgow,  in  consideration  that  McConnell 

'  •  BeiKiited  In  tO  N.  E.  Bep-r,  Vlt. 
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wuuld  carry  the  mails  from  the  depot  to  the  poet-offlce  in  that  town, 
tlie  railroad  company,  under  its  contract  with  the  government, 
being  compelled  to  deliver  the  mail  on  schedule  time.  The 
priTilef^  is  conferred  to  the  exclnaion  of  all  other  pnhlic  hacke  or 
vehicles  from  the  hotels  of  the  tuwn.  The  contract  was  heing 
executed  hy  McOonaell,  when  the  defendants,  Fedigo  &  Hays, 
tindertook  to  transport  passengers  to  and  from  the  depot,  and 
claimed  the  right  to  stand  their  backs  on  the  ground  near  or  at  the 
depot,  when  in  doing  so  they  did  not  interfere  with  the  business 
of  the  railroad  company.  The  result  was  an  injunction  enjoining 
file  defendants  from  interfering  with  the  rights  of  McConnell 
under  his  contract  with  the  railroad  company,  and,  the  injunction 
being  dissolved  and  the  action  dismissed,  the  case  is  brought  to 
this  conrt.  There  is  no  testimony  whatever  showing  diat  the 
hacks  of  the  defendants  or  their  driver  interfered  in  any  way  with 
tlie  employes  of  the  railroad  cumpany  in  the  dischai^  of  their 
business;  and  the  sole  question  arises,  has  the  company  the  right 
to  grant  sucli  exclusive  privilege  9  The  hacks  nf  the  defendants 
do  not  stand  at  or  near  the  depot  where  the  mails  are  received  by 
the  plaintiff.  Their  drivers  do  not  annoy  the  passengers  by  solicit- 
ing their  custom,  or  taking  charge  of  their  baggage,  but  stand  with 
their  hacks  ready  to  receive  passengers  who  desire  to  be  carried  to 
the  hotels  or  other  places  in  the  city,  and  the  only  ground  fw  the 
injunction  is  that  it  lessens  the  profits  of  the  plaintiff  under  his 
agreement  with  the  railroad  company.  It  is  difficult  to  define  the 
extent  of  the  power  of  railroad  corporations  in  prescribing  rules 
and  regulations  for  the  conduct  of  their  bnsiness.  They  have  the 
right  to  protect  the  company  and  its  employes  from  such  im- 
position and  annoyance  as  interferes  with  the  discharge  of  their  du- 
ties. No  employe  should  be  obstructed  in  tlie  discharge  of  his  duty 
when  controlling  the  trains  or  in  charge  of  the  depot  and  its  grounds. 
Crowds  of  persons  who  have  no  business  on  the  platform,  and  who 
go  from  curiosity  to  see  the  trains  arrive  and  depart  may  be  re- 
quired to  leave,  so  as  to  give  proper  ingress  and  egress  to  those  who 
have  the  right  to  be  on  the  platform.  The  company  may  inclose 
its  platform,  and  prevent  any  one  from  entering  except  those  wb» 
have  business  with  the  company,  or  desire  to  travel  on  the  cars. 
The  passengers,  with  their  baggage,  may  be  reqiured  to  entertb* 
omnibus  or  hacks  outside  of  the  depot  platform,  if  deemed  nec- 
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eaeary  for  the  snccesaf al  and  oonvenient  oondact  of  the  bnsinesa ; 
bat  a  reflation  that  does  not  pertaio  to  their  businees,  or  that 
diseriminatee  b;  driving  from  their  depots  thoee  wlio  arq  engaged 
in  a  pnblic  employment,  and  whoaeduty  it  is  to  provide  for  their 
gaests  and  the  traveling  public,  resulting  in  a  monopoly  of  t1ie 
particular  busineea,  in  uoanthorized  by  ite  charter,  and  in  palpable 
violation  of  the  rights  of  others.  The  hotel-keeper  baa  the  right 
to  have  hia  hack  at  the  depot  convenient  for  those  who  may  de- 
sire to  patronize  him ;  and  the  railroad  company,  in  undertaking 
to  say  that  no  one  shall  approach  the  depot  for  that  purpose  ex- 
cept those  it  may  select,  is  going  outeide  of  its  charter  and  regu- 
lating the  bosinesa  of  others,  over  whom  they  have  no  control. 
This  is  not  a  continuous  line  of  transportation,  where  tbo  obliga- 
tion is  with  the  company  to  transport  the  passenger  from  the  ter- 
minus of  its  railway  to  some  other  road,  under  a  special  contract ; 
nor  is  the  plaintilf  operating  under  the  charter  of  any  transfer 
company  that  gives  him  any  peculiar  privileges  by  reason  of  the 
public  servii-e  he  undertakes.  The  company  has  undertaken,  for 
a  moneyed  consideration  or  services  equivalent  thereto,  to  control 
the  carrying  of  paBsengere  from  its  depot  to  the  hotels  in  the  city, 
and  if  this  power  is  recognized  aa  being  within  what  ia  termed 
"reasonable  regulation"  in  the  conduct  of  ita  business,  the  com- 
pany can  deny  to  any  one  carrying  for  it  the  right  of  access  to  its 
depot  for  passengers  and  freight,  and  tliercby  monopolize  the  en- 
tire business  of  transporting  passengers  and  freight  to  their  proper 
destination  within  the  city  or  town  where  the  depot  may  happen 
to  be  located.  The  case  of  Parker  v.  Railway  Co.,  reported  in  86 
E.  0.  L.  46,  ia  referred  to  as  sustaining  the  exercise  of  such  a 
power  on  the  part  of  the  railroad  curporation.  There  it  was  held 
that  an  omnibus  proprietor,  carryiog  passengers  for  hire  to  and 
from  a  station,  conld  not  maintain  an  action  against  the  company 
for  refusing  to  allow  him  to  drive  hia  vehicle  in  the  station  yard. 
It  may  have  been  that  the  freight  was  taken  from  the  station 
yard  in  that  case,  and  delivered  to  the  carrier  on  the  outside,  and 
the  passengers  refused  to  enter  the  omnibus  after  leaving  the  sta- 
tion yard.  The  wliole  may  have  been  inclosed,  as  is  the  ease  in 
many  of  the  large  cities,  for  the  protection  of  the  freight  and  pas- 
Bengers,  but  the  facts  here  present  no  such  case.  In  the  case  re- 
ferred to,  the  exclusion  of  the  carrier  was  based  on  the  ground 
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that  the  pl&intiS  was  seeking  to  appropriate  the  priTate  property 
of  the  railway  company  for  his  own  benefit,  and  he  wag  in  fact » 
trespasser,  unless  he  desired  to  use  the  railway  for  the  pnrpoae 
contemplated  by  the  company.  Oasee  have  been  cited  by 
counsel  Bostaining  the  right  of  the  corporation  to  make  such  a 
contract  as  in  this  case,  to  the  exclosion  of  all  others.  In  Railroad 
Co.  V,  Tripp,  reported  in  147  Mass.  85;  17  N.  E.  Rep'r,  89,  the 
riglit  of  a  railway  company  to  grant  to  one  person  the  exclaei?e 
right  of  coming  npon  its  gronnds  to  take  bagg^;e  or  merchandiss 
was  upheld,  and  the  facts  of  that  case  in  most  of  its  features  are 
similar  to  the  case  being  considered.  The  chief  justice  and  two 
of  the  asBoeiatejndges dissented  from  the  opinion  of  the  [najority, 
and  said  that  such  a  r^nlatioo  would  tend  *'  to  establish  a  mo- 
nopoly not  granted  by  the  charter,  which  might  be  solely  for  its 
own  benefit,  and  not  for  the  benefit  of  the  pnblic."  It  ie  true 
there  was  a,  statute  in  that  state  requiring  that  every  railroad 
should  give  to  all  persons  or  companies  reasonable  and  equal  terms 
and  facilities  and  accommodations  for  the  transportation  of  them- 
selves,  their  agents,  and  of  any  meroiiandise  upon  its  railroad,  and 
for  the  use  of  its  depot  and  other  grounds ;  still  it  is  evident  the 
dissent  by  the  minority  of  that  court  proceeded  upon  the  idea 
that  the  pnblic  had  an  imprest  in  the  qaestion,  and  that  to  give 
to  the  railway  company  the  exclusive  right  to  say  what  persons 
should  come  upon  its  grounds  to  receive  passengers  and  freight 
would  not  only  create  a  monopoly,  but  subject  those  who  travel 
and  have  transported  freight  over  its  road  to  great  inconvenience. 
It  is  saying  to  the  passenger :  "Yon  can  enter  the  hack  of  Me- 
Connell  on  the  depot  gronnds,  and  be  carried  to  any  part  of  the 
city  of  Glasgow ;  but  if  yon  want  to  ride  in  any  other  pnblic  con- 
veyance you  must  leave  our  grounds  to  find  one.  McConnell  may 
charge  fifty  cents  for  carrying,  while  others  are  wiQing  to  carry  for 
hair  price ;  still  as  the  first  charge  is  reasonable,  you  must  submit." 
Such  a  contract  prevents  competition,  and  makes  such  a  discrimi- 
nation as  is  anreasonable  and  detrimental  to  the  pnblic.  There  is 
no  obligation  on  the  company  to  take  the  passenger  or  his  frei^t 
from  the  depot,  but  still  it  is  insisted  that  the  railway  company 
has  the  right  to  name  the  party  that  shall  carry  him,  to  the  ex- 
clusion of  all  others.  The  passenger,  nnder  this  contract  between 
the  railway  company  and  McConnell,  may  want  to  ride  in  defend- 
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anf  B  hack;  still  the  latter  is  not  allowed  to  enter  the  gronndB,  bat 
the  passenger  mast  be  subjected  to  the  inconreDience  of  leaTing 
the  groaada  of  the  compao;  to  obtaio  the  vehicle  in  vrhich  he 
prefers  to  ride.  It  is  conceded  that  the  passenger  in  a  hack  not 
belonging  to  McCoonell  may  be  driven  to  the  usual  place  of  leav- 
ing ths  hack  and  entering  the  car,  but  it  is  thea  insisted  that  this 
hackmao  must  leave  the  grounds,  take  his  positioD  ontaide,  and, 
when  the  passenger  returns,  the  latter  mast  go  to  him,  and  not 
the  hackman  to  the  passenger,  and  for  no  other  reason  than  the 
fact  of  this  contract  giving  the  oxclnsive  privil^e  to  McConnell, 
It  is  admitted  that  there  is  no  iaterference  with  the  delivery  of 
the  mail  or  with  any  r^nlation  for  the  conduct  of  the  company's 
bnginess,  and  the  ground  for  the  injunctioD  is  based  on  the  idea 
that,  although  the  railway  company  has  terminated  its  contract 
with  the  passenger  by  delivering  him  safely  at  its  depot,  it  still 
has  the  right  to  carry  the  passenger  from  the  depot  to  his  home 
orthe  hotel,  or  can  give  the  exclusive  right  to  another.'  Wecan- 
not  assent  to  such  a  doctrine.  This  entire  qaestion  is  well  dis- 
cussed and  decided  in  the  case  of  Railway  Co.  v.  I^nglois  (Moat.), 
24  Pac.  Kep'r,  209,  where  a  like  privilege  was  attempted  to  be 
conferred  on  Lavell  &  Bros.,  and  it  was  held  that  it  was  not  such 
a  regulation  as  the  carrier  bad  the  right  to  make.  In  that  case 
there  was  a  statute  preventing  a  discrimination  in  the  transporta- 
tion of  freight  and  ])a83engerB;  but  regardless  of  the  statute,  as 
the  court  would  no  donbt  have  adjudged  in  that  case,  the  public 
interests  required  that  no  such  control  should  be  exercised  by  any 
corporation  transporting  passengers  i>r  freight.  There  is  no  ques- 
tion here  affecting  the  safety  or  comfort  of  passengers  at  the  de- 
pot, but  there  arises  from  this  contract,  if  e'iforced,  an  inconven- 
ience to  the  passenger  nnd  the  public  that  the  company  has  no 
right  to  create,  either  by  the  provisions  of  its  charter  or  for  the 
reason  that  it  is  the  owner  of  the  property  on  which  the  depot 
stands,  and  the  court  below  properly  dissolved  the  injunctioa. 
The  jndgment  is  affirmed.* 

RalkoBd  oompanlM  —  right  to  gnat  and  Miforo*  •xoln>tV0  piMlags  to 

■oUolt  p«tToii«g«  or  atand  luolu  at  dapot — There  1b  no  doabt  kboat  the 

power  ot  K  railroad  company  m  rnakeaadentorcn  rKaaontble  rules  and  regub^ 

ttoDB  to  promota  the  cnmfnrt.  convniilencfl  and  snMj  of  paseeairerB  aad  the 

•  EUported  In  l»  S.  W.  Bep'r.  15. 
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proper  dlapkttdi  of  baalDaM  at  theli  nrioas  depots.  Ludrigu  t.  State,  31 
Ark.  SO;  CommoDweftltb  t.  Power,  7  Met.  CM;  HaII  t.  Power,  12  Met.  482; 
IHekerm&n  t.  St.  Paal  Cnian  Depot  Co.,  3  Am.  R.  R.  &  Corp.  Rep.  374,  and 
vote;  Pierce  BailrtMuli,  248;  1  RedHeld  BailroulH,  93-07.  Buck  rulaa  ^nd 
regalMiooB,  liowever,  operating  alike  upon  all,  are  ver;  dlflerent  from  ir- 
raDgemeDtH,  such  aa  are  paaaed  apou  iu  the  principal  oaee,  in  wlilch  special 
privilegee  are  attempted  to  be  secured  to  one  or  a  few.  Tbe  caaee  in  wUicb 
the  falidity  of  BDch  arrangementa  are  direetlj  luyolred,  are  few  Id  Dnmber, 
and  are,  ws  Iwllsve,  in  accord  with  the  prindpal  eaae  with  one  exception.  In 
tbe  case  of  Montana  Union  Rj.  Co.  t.  Laaglole,  9  Mont.  419 ;  34  Pac.  Rep'r, 
209,  refermd  to  In  the  principal  case,  the  railroad  company  bad  a  atatioD  at 
South  Butte,  dtBtant  a  tnile  and  half  from  the  city  of  Butte,  which  wae  on)/ 
leached  bj  stage.  The  companj  entered  into  a  contract  wiib  Lovelt  Bros.,  by 
which  it  gave  them  the  exclusive  privilege  of  standing  hacks  at  that  part  of 
the  depot  platform  at  tkiuth  Butte  most  convenient  for  pasaeugers,  and  Lovell 
Bros,  agreed  to  liave  at  the  depot  upon  tbe  arrivsl  of  all  trains,  an  ample  sup- 
ply of  hacks  and  omnibuses  for  the  safe  and  comfortable  conveyance  of  pas- 
sengers to  tbe  city  of  Butte.  The  dntendaots  were  also  hack  and, omnibus 
proprietors,  and  bad  persisted  in  standing  their  backs  at  tbe  platform  and  tak- 
ing pasaengGrH  therefrom,  iu  defiance  of  tbe  company  and  of  its  contract  with 
LovellBros.  Tlie  suit  was  a  bill  bj  the  company  to  enjoin  tbe  defendants 
from  standing  or  placing  their  hacks,  etc..  at  tbe  platform  in  violaUon  of  tbe 
exclusive  privileges  granted  to  Lovell  Bros,  by  tbe  contract.  A  decree  deny- 
ing the  relief  prayed  wae  affirmed.  It  was  held  that  all  persons  who  took  or 
left  the  tr^iu  at  tbe  station  In  question  were  entitled  to  equal  eonveaiences 
and  opportunities  to  approach  tbe  station  of  depart  therefrom,  whether  tbej 
employed  Lavell  Bros,  or  auy  other  public  b&ck,  or  tbeir  own  private  ooavef- 
ance,  Tbe  court  say  that  tbe  "  controversy  must  tie  Bolved  by  a  consideration 
of  the  rautaal  rights  of  tbe  appellanlas  a  common  carrier,  and  its  passengers." 
They  argue  that  tbe  traveling  public  are  entitled  to  tbe  benefit  of  competition 
among  ihnae  who  seek  their  patmusge  forconveyance  to  and  from  the  station, 
and  that  tbey  cannot  have  this  beneSt  unless  tUoae  who  are  engaged  in  such 
service  are  admitted  to  the  depot  grounds  upon  equal  terms.  The  opinion 
quotes  tbe  provision  of  the  state  coustltutinn  that  "no  discrimination  In 
Obarges  or  facltUies  for  triin»poruilioa  of  freight  or  passengers  of  the  same 
closd  shall  be  uode  by  any  railroad  or  transportation  or  express  company 
between  personE  or  places  within  the  Stale."  but  no  argument  is  baaed 
tb«reon.  The  casB  of  Railrond  Co.  v.  Tripp,  147  Mass.  SH.  Is  reviewed  aoddis- 
approved,  and  the  Rual  conclusion  of  the  court  Is  thus  stated  :  "  Upon  grounds 
of  sound  reason,  public  policy  and  the  general  principles  of  law  governing 
common  carriers,  as  well  ns  the  provisions  of  tbe  constitatioD,  we  believe  the 
order  of  the  court  below  ou^ht  to  be  afBrmed." 

In  Kalamazoo  Hack  &  Bus  Co.  y.  Snotsma.  84  Mich.  1S4 ;  47  N.  W.  Rep'r. 
067,  the  following  tacts  appeared.  The  K.  &  U.  Construction  Company  bring 
engaged  in  operating  the  C,  K.  It  S.  railroad,  and  being  in  poBsessioD  of  liie 
station  and  grounds  at  Kalamaaoo,  leased  to  the  plaintiff  conpanj  for  two 
years,  a  certain  portion  of  the  grounds,  including  seventy  feet  of  tbe  depot 
platform,  to  be  used  only  as  an  omnlbas,  baxgaEe  wagoa  and  hack  stood, 
at  and  about  the  arrival  and  departure  of  trains  upon  said  railway.     Tbe  da- 
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f«Dduat  stood  his  hack  upon  tbe  lused  groaad  aod  refused  to  mora  when  r»- 
qaeatod  ftod  the  pUtntiff  sned  In  treepMt.  Prior  to  the  Isus  the  sptiee  in 
qaestlou  hkd  been  niad  lodtamiiidnfttelj  bj  the  hack  «ad  busmen  of  the  dtj. 
U  eubniMd  the  most  desirable  portioa  of  iba  platform  for  tbe  parpoae  of  tak- 
iog  up  and  «etting  down  puaengers.  Mo  miscoDdiict  oa  the  part  of  the  da- 
feodKDt  at  anj  time  was  afaowD  or  claimed.  The  plaintlS  gave  evldsnce  io  Its 
behalf  upon  the  trial  in  the  circait.  toDdiag  to  show  that,  in  the  selllag  by  the 
cunHtmction  companj  of  tickets  upon  their  road  to  points  npon  other  roads. 
WBBt  of  Kalamaxoo,  a  conpon  was  attached  lo  the  ticket  entitling  tbe  paamnger 
to  tranifer  with  baggage  acrow  the  dtjol  Kalamazoo  to  Ibenilwaj  station  at 
which  the  joomej  waa  to  be  resumed,  and  that  an  arraiiigement  had  been  en- 
tered Into  with  the  plainttfF  to  perform  each  service,  and  carrj  each  baggage 
and  passengers;  that,  prior  to  the  making  of  the  lease,  there  bad  been  troable 
iratwaon  tbe  liackmen  and  the  busman  at  tbe  depot.  Hackmen  not  connected 
with  tbe  plaiatifiPs  line.  In  some  instances,  aolieited  and  secnmd  passengets, 
who  supposed  they  were  to  be  carried  on  these  transfer  conpons,  and,  at  Ihe 
end  of  the  trip,  refused  to  accept  such  coupons,  and  charged  them  for  ao 
carrjlng  them.  This  made  trouble  between  the  railroad  company  and  passen- 
gers, and  also  waa  tbe  cause  of  disorder  and  qnarrels  between  the  various  hack 
and  busman  about  the  depot,  and  that  the  lease  was  made  to  aroidaoch  trouble 
and  annoyance. 

There  wasa  judgment  for  tbe  defendant  which  the  supreme  court  iffirmtMl. 
The  conrt  saya:  "  The  granting  of  this  exclnsive  privilege  to  ncrupf  tliL« 
favored  spot  of  ground,  and  one  theretofore  used  customarily  by  all  haekmou 
and  bnsmen,  to  the  plaintiff,  was  a  dloorlminatlon  against  the  defendant,  an 
well  as  all  other  backmen  and  busman  not  in  the  employ  or  service  ot  ilin 
plaintiff,  thns  giving  to  tbe  plalatiffa  tuoaopoly  of  the  railroad  company'^ 
gronnds,  for  the  standing  of  hacks  and  basses,  and  the  solleitatlon  of  passen 
gerstheretor.  Howell  Statutes,  section  8355,  provides  that  'all  railroad  corpo- 
rations shall  grant  equal  facilities  for  the  transportation  of  passengers  an<l 
freights  to  all  persona,  eompanios  or  corporations.'  A.  violattoa  nf  this  statute 
is  pnnished  by  a  penalty.  This  statuM  evidently  does  not  relate  entirely  tn 
the  mere  carriage  In  the  cars  of  the  road.  To  be  effective  it  mutt  be  conntrned 
to  Inclnde  also  not  only  tbe  receiving  of  such  paiiaengers  and  freights  at  iti 
depots,  but,  as  well,  the  reoetving  of  them  by  other  '  persons,  companies  or 
corporations,'  at  the  point  upon  Its  road  wbsre  the  carriage  ends.  Tbx 
access  to  Its  depots  must  be  free  and  equal  to  all,  whether  it  be  to  take 
passage  or  MleavetbetfAins.  Nondlroad  company,  under  thisatatato,  would 
be  p«rmitud  to  gfve  to  one  hack  and  bus  oompany  ezelualve,  or  even  better' 
access  (o  its  depots  than  to  others  In  the  carriage  of  passengers  or  freights  to 
Its  trains.  Nor  can  it  any  more  appropriately  give  such  exclusive  or  better 
privilege  to  snoh  oompany  taking  passengers  or  freights  from  its  trains,  to  Im 
transported  from  thence  elaewbere.  Therefore,  the  circuit  court  was  right  in 
directing  the  verdict  as  he  did.  But  iDdependenily  of  the  etatoM  npon  prin- 
ciple, the  plaintiff  could  not  recover  In  this  case.  A  railroad  company  can 
make  all  needful  reasonable  rnles  and  regulations  ooncemiog  tbe  uee  of  lis 
depots  and  gronnds,  and  can  oioluds  all  persona  therefrom  who  have  no  busi- 
ness with  tbe  raUroMl  <»  passengers  going  to  and  coming  from  the  trains  and 
depots,  and  li  probably  can  prohibit  all  persons  from  soUdting  butnesn  tor 
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themMlTM  upon  Ita  premitM;  bat  It  ouinot,  atbltrarilf,  kdmtt  one  eonrnMi 
curler  of  paaaengen  or  frelg'lit  to  ita  depota  or  grooiida,  and  oxclnde  all  othen, 
for  no  other  reaoon  than  that  It  ia  foi  Ita  own  profit  or  plaanore.  Snch  rulca 
or  regalationB  must  touch  aad  aSbet  all  alike.  It  maj  dMermiDe  the  dittaoce 
from  its  depot  or  track  at  which  panomi  soliciting  pa«Mng«ra  ma;  ataad  while 
on  ita  grounds,  but  this  detarminatloii  mast  affect  and  apply  to  all.  To  per- 
mit a  railroad  ooropany  upon  an;  pretenee,  except  of  irrong  or  misconduct  od 
the  part  of  the  pernon  excluded,  to  allow  oue  hackman  or  line  of  hacks  to  oc- 
cup;  a  place  upon  its  grounds  whieli  is  denied  to  another,  or  to  set  apart  the 
moat  taTorabla  ground,  as  in  thia  ease,  to  one  company,  and  h>  eieludo  the 
others  therefrom,  would  be,  in  the  langnage  of  JnsUce  Field,  in  Bailroad  Ca 
T.  Tripp,  147  Haw.  48;  17  N.  E.  Rep'r,  95,  '  to  enable  a  railroad  corporatios 
largely  to  control  the  transportation  of  pBaaengeraand  merchandiM  beyond  ils 
own  line,  and  to  «atabli»b  a  monopoly  not  granted  by  ita  chatter,  which  might 
lieaolely  for  ita  own  benefit,  and  not  (or  the  benefit  of  the  public'" 

The  court  disapprovea  of  the  majority  opinion  in  Railroad  Co.  t. 
Tripp,  147  Mass.  3S,  and  deolsras  that  to  snst^n  the  leaae  wonid  l>e  to  eneonr- 
age  and  promote  a  monopoly  "  contrary  to  the  spirit  of  onr  laws  and  sgaiut 
that  public  poll^  (hat  refDaea  to  encoarags  or  foetec  monopolies  in  any  kind 
of  business." 

To  the  argument  that  the  company  owned  the  gronods  In  qneetion  and  that 
it  had  the  same  right  of  oontrol  over  the  aame  that  any  dtiaen  wonld  hare  un- 
der rimllar  circa mstanees,  the  conn  i«plled:  "  When  tha  ground  is  used  in  ita 
bn^neas  of  oommon  earrler,  and  for  the  pnrpoae  of  standing  or  '  setting '  of 
hacks  and  bases,  to  solislt  the  patronage  of  Incoming  paasengers,  then  it  most 
nse  It  for  the  benefit  of  all,  and  not  for  the  privilege  of  one.  It  conid  probably 
Rfase,  if  sneh  refusal  was  reaaonable,  in  that  there  was  other  proper  ground 
for  them  to  stand  upon,  to  permit  any  hacks  or  buaea  to  oeonpy  the  gronnd  at 
all;  bat,  if  It  opena  the  door  to  one,  all  must  enter  and  have  eqnal  fadlltka 
and  privileges  one  with  another." 

In  Cnvene  t.  Rodgers,  101  Mo.  247,  the  depot  in  question  was  ritnat«d  half  a 
rolle  from  the  city  of  Qlaegow.  The  plaintitT  made  an  approach  to  the  plat- 
form  ander  an  agreement  with  the  nation  agent  that  he  shonld  have  its  esda- 
siTS  nae.  The  suit  was  to  enjoin  a  rival  hackman  from  using  the  approadi 
and  platform.  The  relief  was  denied.  The  opinion  dtes  no  oases  bat  its 
grounds  appear  from  the  following  extract :  "  If  i>etter  (adlitiee  are  afforded 
one  carrier  than  another  by  the  connecting  carrier,  competition  ts  discoaraged, 
a  monopoly  created,  and  the  traveling  public  are  apt  to  raeeive  a  alow,  nnoom- 
foTtable,  slovenly,  negligent  and  expensive  service.  Honopoliee  are  obnoxious 
to  the  spirit  of  our  laws,  and  onght  to  be  discouraged.  This  is  the  spirit  of 
our  oonstitntlonal  provision  which  prohibits 'discriminatloD  In  chafes,  or  tadli- 
ties  In  transportation  •  *  •  brtwsen  transportation  oompanies  and  indi- 
vldaals,  or  In  favor  of  either.'  Art.  13,  g'28.  And  in  this  case  we  do  not  think 
the  railroad  oompany  could  ^ve  the  plaintiffs  the  eiclnsive  privilege  of  ap- 
proach to  nearly  one-haK  of  Its  platform,  and  that  tho  most  desirable  and  ad- 
rantsgeons  half,  for  procuring  passengers,  and  thereby  deny  It  to  the  defend- 
ants, both  being  there  for  the  same  parpose  and  In  the  same  hnslneae  of  for- 
warding the  r^lroad's  passengers  to  their  places  at  destlnatloo  from  (be  point 
where  the  r^raad  oompany  landed  them," 


idbyCoOglc 


MoOONNEtl  T.  PbDIOO.  719 

.  Tho  ease  o(  Old  Colonj  R.  Co.  t.  Tripp,  U7  Hws.  85.  ma  an  Mtlon  <rf  tort 
brought  by  the  rkllroad  companj  Kg^ost  Tripp  for  obrtmctlng  its  abttioD 
groauda  Kt  Biookton.  "  It  hmd  bsen  the  prmotloe  of  ths  dafendaut  uid  otber 
ownera  of  jab  mgona,  for  Beverkl  jmuv  prior  to  Aagnat  1,  1886,  to  go  to 
tho  Brockton  nation  to  wnlt  for  trniDB,  and  to  ueart&in  if  the  paaMOgerB 
had  aoj  baggage  or  other  merchandise  for  them  to  carr;.  The  plaintiff,  on  or 
about  AnguM,  1886,  made  a  oontraet  with  the  Brm  of  Porter  &  Bona,  of 
Brockton,  to  provide  meauB  for  earrjrliig  all  baggage  and  merchandlae  bronght 
bj  incoming  paaaengera  to  soeta  places  in  the  dtj  aa  thej  might  deeire,  at  their 
ezpenae.  Afterward,  the  plaintiS,  through  ita  atatlon-maater  at  Brockton,  and 
by  the  order  of  its  general  manager  and  also  of  iia  diviaioa  auperintandent,  but 
not  by  any  by-law  or  vote  of  its  direotors  or  stockholden,  notlBed  the  defend- 
ant and  ^  other  owners  of  job  wagons  not  to  come  upon  the  pl^ntlS*!  gronnd 
at  Brockton  to  aollclt  baggage  or  merchandiM  from  iDooming  pasaengers,  and 
Informed  them  of  the  contract  made  with  Porter  ft  Sons,  but  allowed  them, 
however,  to  come  to  the  statioa  to  deliver  such  baggage  and  merchandlBe,  and 
to  take  away  anch  aa  they  might  have  previoos  orders  for.  The  defendant 
after  receiving  this  notice  eontinned  to  conie  apon  the  premiaea,  and  to  solicit 
bagga({e  and  merchandiae  upon  the  platform  of  the  station  trom  paseengera 
apon  the  arrival  of  trains,  and  rvfused  to  depart  tharefron  when  requested  by 
the  plaiDtltPe  agenta,  though  not  there  to  deliver  ba([gage  or  merchandise  for 
ontgoing  pasaengers,  or  to  take  it  away  upon  orders  received  elsewhere." 
Up(w  tnese  tacts  the  oonrt  directed  a  verdict  for  the  defendant  and  nserred 
the  case  lor  the  opinion  of  the  supreme  court,  whlob  ordered  judgment  on  the 
verdict  by  a  division  of  four  to  three. 

The  majority  opinion  says:  "  The  defendant  was  allowed  to  use  the  depot 
for  any  business  that  be  bad  with  the  plaintiff.  But  he  had  no  business  to 
transaet  with  the  pl^ntiff.  He  had  no  merchandise  or  baggage  to  deliver  to 
the  plaintiff,  or  to  reoelve  from  it.  Sis  pnrpoae  was  to  use  the  depot  aa  a 
place  for  soliciting  eontraete  with  Incoming  paseengers  for  the  transportation 
9f  thdr  baggage.  The  railroad  company  may  be  under  obligation  to  the  pas- 
aanger  to  see  that  he  has  reaaonable  facilitiea  for  procuring  transportation  for 
Umsell  and  his  ba^age  from  the  station  where  his  transit  ends.  What  eon. 
realence  shall  be  furnished  to  pasaengers  within  the  station  for  that  purpose, 
Isamatter  wholly  between  them  and  the  company.  The  defendant  leaatranger 
both  to  the  plaintiff  and  to  its  passengers,  and  can  claim  no  rights  against  the 
pl^ntifTto  the  nae  of  its  station,  either  in  hla  own  right  or  In  the  right  of  pas- 
MOgers.  The  fact  that  he  Is  willing  to  aesnme  relations  with  any  passenger 
which  will  give  him  relations  with  the  plaintiff  involving  the  right  to  use  the 
depot,  doea  not  eetabliah  auch  relations  or  such  right;  and  the  right  of  pas- 
sengers to  be  solicited  by  drivers  of  hacks  and  job  wagons  la  not  auch  as  to 
give  to  all  eoch  drivers  a  right  to  occupy  the  platforms  and  depots  of  railroads. 
If  BOOh  right  exists,  it  exists,  under  the  statute,  equally  tor  all,  and  railroad 
eompanies  are  obliged  to  admit  to  their  depots,  not  only  persona  having  bnsl- 
nese  there  to  deliver  or  receive  paaaengera  or  merchandise,  but  all  persons 
seeking  such  buriness,  and  to  furnish  reasonable  and  equal  facilities  and  cod- 
Teoiences  for  all  such." 

The  following  statute  was  in  force  at  the  time  (^  188  of  the  Pub.  Btft,  dutp. 
tX2):  •■  Bverj  r^lroad  corporation  shall  give  to  all  persons  or  companlM  le^ 
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MDBbIs  and  «qiu>1  UnoB.  fMilliUM,  ftnd  leeoinmodKtioiia  for  the  tnuiaportoUoB 
of  themMlvM,  th«lr  ftfrentt  Kod  aerraiitB,  and  of  any  mercbandise  and  other 
propert7  npoQ  tu  n^lrokd,  and  for  the  aae  of  Ita  depot  and  other  bnildtngi  and 
grounda,  and,  at  aoj  point  where  ita  railroad  ooutiMtB  with  Another  Tallraid, 
raaaonable  and  equal  t«rmi  and  facUitlM  of  interchange." 

Upon  the  eonatroctlon  and  eSbct  of  this  atatnte,  ttt*  court  remarks:  "  1^ 
Htatate,  in  pmytdlng:  that  a  railroad  corporation  eball  give  toall  p«raoiw  eqoa] 
factlitiea  for  the  nae  of  Ita  depots,  obTtoosl;  meane  a  nso  of  rigfit.  It  doea  not 
intend  to  prescribe  wlio  aball  have  the  use  of  the  depot,  but  to  proride  that 
all  wbo  have  the  right  to  ase  It  shall  b«  famished  by  the  railrcad  oompany 
wltU  equal  cooTeoiences.  The  statute  applies  only  to  relaUons  between  nlU 
roads  aa  common  oarrters  and  thsir  patrons.  It  does  not  noact  that  a  IIkms 
glreu  hj  a  railroad  oompanf  to  a  stranger  shall  be  a  licMtae  to  all  the  woiid. 
If  a  railroad  compan;  allows  a  person  to  sell  refreshmentH  or  newspapers  la 
its  depots,  or  to  cultivate  flowera  on  Its  station  grounds,  the  statute  does  not 
extend  the  same  right  to  all  persons.  If  a  railroad  company,  for  the  oonren- 
lence  of  its  passengers,  allows  a  baggage  cipreaaman  to  travel  in  its  cars  to 
solicit  the  carriage  of  the  baggage  of  passengers,  or  to  keep  a  stand  in  its  de- 
pots for  reoelTing  orders  from  passengers,  the  statute  does  not  require  It  to 
furnish  equal  fscUlties  and  convenieDces  to  all  porsons.  The  fact  that  the  de- 
fendant as  the  owner  of  a  job  wagon,  is  a  common  carrier,  gi*es  him  no  apa- 
dal  right  under  the  statate;  it  only  shows  that  It  Is  poastble  for  him  to  perfmm 
for  passengers  the  service  which  he  wishes  to  solicit  of  them." 

The  dissenting  opinion  given  by  Field,  J.,  and  concurred  in  bj  Morton,  C.  J., 
and  Devens,  J.,  proceeds  npoa  the  basis  of  the  statute  only.  It  is  argnod  that 
the  statute  does  not  require  thMl  the  persons  or  companies  to  whom  the  cor- 
poration is  required  to  give  "reasonable  and  equal  terms,  fadlities  and  ac- 
eommodatlonSi"  shall  own  the  merchandise  which  is  transported;  that  aa  the 
last  clanse  of  the  seetlon  makes  provl^on  for  carriers  connecting  bj  railway, 
the  preceding  clanse  was  intended  to  make  provlaion  for  other  connecting  car- 
riers, and  to  include  public  or  common  carriers,  aa  well  as  private  carriers  actu- 
ally employed  by  passengers  or  by  the  owners  or  conaigneea  of  mercbandise,  and 
thst,  therefore,  the  statute  "  was  intended  to  prevent  unjnst  discrimination  by 
a  railroad  corporation  between  common  carriers  connecting  with  it  in  any  man- 
ner, and  to  require  that  the  railroad  corporation  should  furnish  to  such  car- 
riers reasonable  aud  equal  terms,  fadlities  and  accommodations,  in  the  use  of 
its  depot  and  other  buildings,  and  grounds  for  the  interchange  of  traffic" 

The  English  cases  bearing  upon  the  question  may  be  prefaced  by  a  refer- 
ence to  the  Railtray  and  Canal  Traffic  Act  of  1854  (17  and  18  Tict.,  chap.  31, 
§  2},  to  which  they  all  refer.  That  statute  provides  that  no  railway  or  canal 
company  "  shall  make  or  g^ve  any  undue  or  unreasonable  jireference  or  ad- 
vantage to  or  in  favor  of  any  particular  person  or  company,  or  any  partlealar 
description  nf  traffic,  In  anjr  respect  whatsoever,  nor  shall  any  such  eampMny 
■object  any  particular  person  or  company,  or  any  particular  deeertpUon  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  advantage  In  any  respect 
whatsoever."  The  act  gives  a  summary  remedy  for  a  violation  of  its  provis- 
ions by  application  to  the  court  of  common  pleas. 

The  English  cases  tend  to  support  the  Haasachusetts  ease  referred  to. 
Barker  t.  Midland  By.  Co..  18  C.  B.  4«;  8B  B.  C.  L.  R.  49  <18M),  wm  w 
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anit  bj  an  omnibtu  pioprietor,  ftgaloat  the  oompao/,  for  preventtng  blm  fnna 
driving  npoa  their  groDuds,  to  set  down  paBaengert  In  hla  omnlbiui  who  wer» 
-dealrooB  of  taking  pamage  npon  tha  def endant'e  road.  The  d6clantioD  ooonted 
upon  a  nnlToraal  caatom  or  practice  of  the  companj  in  permltilng  all  who 
pleaaad  to  drive  upon  ila  gronoda  for  the  parpoae  aforeeaid,  and  npon  the 
oommoD  and  general  nse  bj  the  public  for  that  porpoaa  of  the  dtiTea  and 
groDnde  of  the  defendant.  The  oaae  was  diipoeed  of  npon  demurrer,  the  conrt 
holding  that  the  plaintiff  bad  no  remedy.  Willea,  J.,  aajs;  "  This  acdoo  la 
fooaded  npon  a  auppoeed  dutj  on  the  part  of  the  defendanta  to  permit  the 
plaintiff  to  come  upon  their  land  —  a  dutj  which  la  alleged  to  arise  from  al- 
lowing the  public  generallj  to  do  so.  It  le  not  alleged  that  there  has  been  any 
dedication  of  this  place  to  the  public;  bnt  it  is  aald  that  it  Is  the  daty  of  a  car- 
rier to  allow  persons  who  bring  passengers  or  goods  to  be  carried,  to  enter  his 
premises  for  the  purpose  of  delivering  there  the  pasaengera  or  the  gooda.  It 
certainly  would  be  somewhat  extraordinary  if  an;  such  right  could  exlat  in 
one  to  whom  the  company  owes  no  direct  dniy,  bnt  who  merely  brings  to  the 
station  the  individuale  with  whom  the  oompany  oontrActe."  Jerrla,  C,  J., 
■aid:  "  It  is  not  pretended  that  the  pl^atiff  was  nsiag  or  seeking  to  nee  the 
railway.  What  right,  then,  can  he  have  to  say  to  the  oompany:  '  I  will  use 
your  private  property  for  my  profit  T'  There  la  no  pretense  (or  the  action.  It 
has  neither  principle  nor  any  color  of  authority  to  soetaJn  It."  Creewell,  J., 
and  Crowder,  J.,  expressed  similar  views.  It  was  said  that  an  action  by  the 
persooe  deriring  to  be  carried  w9uJd  stand  upon  a  different  baris.  The  case 
does  not  appear  to  have  been  brought  nnder  the  act  of  18M,  though  there  was 
an  attempt  to  count  upon  the  statnte.  The  statute  was  held  to  give  no  remedy 
of  the  chancter  sought  and  to  apply  only  to  peraona  doBlrlDg  to  use  a  n^lway 

The  oaaa  of  Harriott  v.  London  &  8.  W.  B.  Co..  1  a  B.  (K.  B.)  499;  S7  E.  C. 
L.  B.  tiS  (1807),  was  broaght  under  the  act  of  1354  for  the  purpose  of  com- 
pelling the  defendant  company  to  admit  the  plaintiff's  omnlboa  Into  their 
yard  at  Kingston  station,  at  all  reasonable  times,  for  the  pnrpoee  of  forward, 
ing,  receiving  and  delivering  traffic  upon  and  from  their  nilway.  In  the  same 
manner  and  to  the  same  extent  as  other  pnblic  vehlolea  of  a  similar  duacrip- 
tlon  are  admitted  into  the  aaid  yard  for  that  purpose.  The  facts  of  the  case 
and  the  condnslona  of  the  conrt  are  thnt  atatad  by  Cock  burn,  C.  J.:  "Itseema 
that  the  Southwestern  Bailway  Company  have  entered  Into  an  arrangement 
with  one  WUliama,  whereby  they  admit  his  omnibua  to  the  door  of  the  atatloa 
at  Kingaton  for  the  pnrpoee  ol  letting  down  and  taking  up  paoaengera  and 
their  baggage,  and  that  they  exclude  all  others.  The  efffact  Is,  that  while 
Willlanu  conveye  hla  paasengerB  coming  from  Klogaton  and  Notbltoa  to  the 
door  of  the  booking  offlce,  Marrlott'a  paaaengers,  some  of  whom  come 
from  Hampton  Wick  and  Twickenham,  being  excluded  from  the  station 
yard,  are  aubjected  to  the  inconvenience  of  being  let  down  with  their  loggags 
In  all  weathers  at  the  gate,  which  ii  about  aeventy-Sve  feet  distant  liom  the 
doorof  the  booking  offlce.  I  am  of  opinion  that  that  is  glvlnf  an  undae  and 
nnraaaonable  preference  and  advantage  to  and  In  favor  of  Williams,  and  brings 
the  eompany  within  the  provlrione  of  the  statute  In  question.  I  see  no  auf- 
fldent  reason  why  thia  preferenee  should  be  given  to  one  omnibna,  to  the  ex- 
rou.  v.— Bl 
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clailon  of  uiothvr.  I  eu)  very  well  DndsTstand  thkl  »  cam  might  uiM, 
where,  bj  re4MD  of  the  limited  nitent  of  their  premlsM,  a,  nilwaj  compsny 
might  be  Juatlfied  In  making  air&ngamenta  for  ths  admieaion  of  a  oertain 
nnmber  011I7  of  puhlle  vehiclea,  Bot  nothing  of  the  kind  is  soggeated  here. 
It  in  *aid  that  the  arrangement  entered  into  by  the  company  with  Williams 
enables  them  to  secure  better  accommodation  for  the  public  Bnt,  in  the  firet 
place,  the  company  do  not  show  facts,  even  as  regards  the  iahabltante  of 
Kingston  and  Its  vidnlty,  whence  we  can  infer  that  reaaonable  accommoda- 
tions would  not  be  secured  at  least  aa  well  without  this  arrangemeot,  and,  in 
the  next  place,  assuming  tliat  It  may  be  a  conTenieot  arrangement,  aa  far  as 
the  Kingston  people  are  concerned,  it  does  not  apply  to  the  rest  of  the  public. 
Looking  at  all  the  cirenmstancss,  it  does  not  appear  to  me  that  any  public 
tienefit  Is  shown,  to  justify  the  coarse  pnraaed  by  the  company.  But.  on  tl>e 
contrary,  I  am  of  opinion,  that,  as  tl\e  lesnlt  of  the  arrangement,  the  Ixlanee 
of  oonvenlence  is  against  the  public,  and  that  this  is  a  case  of  andue  and  un- 
reasoDable  preference  within  the  meaning  of  the  statute,  without  any  eorre- 
epondlng  advantage  to  the  pnblie  to  Justify  it." 

Beadell  t.  Eastern  Counties  Ry.  Co.,  2  C.  B.  (N.  H.)  S09;  89  E.  C.  L.  R. 
608  (18Q7),  waa  also  a  proceeding  under  the  act  of  ISH.  The  defendant  ooai- 
pany  had  agreed  with  a  cab  proprietor,  in  consideration  of  his  paying  them 
£600  per  annnm,  to  allow  him  the  exduslTe  privilege  of  plying  for  hire 
within  their  station  at  ahoreditch.  Beadell,  another  cab  proprietor,  applied 
tinder  the  act  for  an  injanetlou  to  restrain  the  company  from  carrying  out  this 
arrangement.  It  appeared  that  the  company  allowed  all  cabs  to  enter  the 
■tatiiui  for  the  purpose  of  setting  down  passengers  at  the  booking  offloe,  bni 
that,  having  set  down  the  persons  they  brought  to  the  station,  they  were  com- 
pelled to  leave  the  yard.  The  appllottlon  waa  denied.  Williams,  J.,  said: 
"The  afitdavlta  upon  which  this  motion  Is  founded  do  not  show  that  the  ar- 
rangement with  Clark  is  not  highly  beneBcial  to  the  public  as  well  aa  to  the 
company.  And  It  has  been  expressly  laid  down,  In  a  caso  which  haa  not  been 
cited  —  In  le  Barrett,  1  C.  B.  (H.  S.)  423;  87  E.  G.  L.  &.  —  that  the  statute  in 
question  was  passed  for  the  beneSt  of  the  public,  and  not  for  that  of  indl-vidu- 
ala."    Creeswell,  J.,  and  Wiliea,  J.,  concurred. 

Painter  v.  London,  etc,  Ry.  Co.,  2  C.  B.  (N.  S.)  708;  88  E.  a  L.  R.  701 
(1857),  waa  a  similar  case,  except  that  the  exclusive  privil^e  wss  granted  to 
a  nnmber  of  fly-proprietors.  Instead  of  to  one,  and  except  that  the  affidavits 
nhownd  that  the  public  were  at  tlmea  anbjected  to  incouveaienoe  on  aooonntof 
the  arrangement,  in  thai  the  privileged  proprietors  did  not  always  have  in  at- 
tendance sufficient  flysto  accommodate  the  paseengeis  arriving  by  a  particular 
train,  in  conseqaence  of  whiuU  some  Uad  to  waii  until  tUoee  there  could  re- 
turn or  others  be  called.  The  application, however,  waa  denied, Creaswell,  J., 
observing  that  no  "substantial  fnjnryor  inconvenience  to  the  public"  was 
shown,  and  Williams,  J.,  that "  the  complaint  must  come  from  those  who  use 
the  r^lway." 

The  «se  of  West  v.  London  &  N.  W.  Ry.  Co.,  L.  R.,  S  C.  P.  623  (1870),  has 
a  bearing  upon  the  question.  The  defendant  company,  having  land  adjotaing 
one  of  their  stations,  let  the  whole  nf  It  to  P.,  a  coal  merchant,  for  the  purpose 
of  storing  eoal  brought  on  defendant's  road.  P.  did  not  require  or  nee  the 
whole  of  the  Uad.    W.,  anollter  coal  merohaat,  applied  under  the  act  for  an 
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oidar  «iiiDpellliig  tliB  eompkii;  to  deaist  from  iilloniag  P.  to  store  ooala  upon 
thdr  land,  or  Vf  (tftDteqnal  fadlUies  to  tba  plaintiff.  Theonart  were  eqaftllj 
divldsd.  Boville,C  J.  and  Keating,  J.,  held  that  a  meuiaof  storinf  ooalattbe* 
BCatloD  to  wbleh  it  is  sent  baiog  a  necwaarj  facilicy  for  tha  proper  carrjinson 
the  coal  trade,  tbe  company  had  no  right  to  graot  greater  facilities  to  P.  than 
to  plMotlffaad  that  they  might  berestrunsd  from  so  doing.  Smith  and  Brett, 
JJ.,  held  that  the  traffic  act  only  related  to  facilities  In  the  recniving.  forward. 
iog  and  delWeriDg  traffic,  that  fadlUies  for  storing  coal  after  it  haa  been  de- 
lirered  to  the  consignee  do  not  relate  to  tbene,  and,  therefore,  that  the  mat- 
ter iras  Dot  wlthiD  the  jarisdlctioo  of  the  eonrt.  The  plaintiff,  therefore, 
failed  in  his  action. 

The  following  cases  ariaing  nnder  the  same  act,  though  relatlDg  to  different 
matters,  are  referred  to  :  Palmer  t.  London,  etc.,  R.  Co. ,  L.  R.,  6  C.  P.  104  ; 
Perkiosou  t.  Great  Wenteru  Ry.  Co.,  L.  R.,  6  C.  P.  654. 

From  this  rcTiew  of  the  aalboritiee  in  which  the  qaestioa  haa  been  directly 
passed  apon,  it  appears  that  the  cases  from  Kentacky  (the  principal  case), 
Montana,  Mloliigan  and  Missouri  go  to  establish  a  common-law  dnty  on  the 
part  of  a  railroad  company  to  aSbrd  eqaal  facllltiea  at  Ita  varioaa  Btations,  to 
all  persona  and  companies  who  are  engaged  or  desire  to  engage,  as  puhlie  or 
common  carriers,  in  the  business  of  transporting  passengers,  baggage  or  mer- 
chandise to  and  from  saeh  Btatiooa.  Thia  doctrine  aeema  In  accord  with  onr 
American  institntiona  and  Ideas,  with  the  repeated  decisions  of  our  conrts 
agi^nst  monopoly  of  any  kind  and  wttb  the  fact  that  atation  grounds  are  ac. 
quirod  and  held  by  railroad  companies  by  virtue  of  the  sovereign  right  of 
eminent  domain  and  on  the  basis  that  auch  acquisition  ia  tor  the  public  use, 
wharebj  they  become,  not  the  absolute  and  unconditional  owners  of  auch  prop- 
erty, bat  in  a  sense,  trustees  thereof  for  tbe  state  and  tbe  pnblic.  They  have 
beeome  poasessed  of  their  station  grounds  on  the  plea  of  their  necessity  In  con- 
nection  with  the  transportation  of  persons  or  property  on  their  roads,  and  all 
persons  who  hare  business  at  such  stations,  In  connection  with  the  transpor- 
tation of  persona  or  property  upon  the  road,  oaght  of  right  to  be  admitted 
to  sacb  groands  npon  eqnal  terms  and  afforded  equal  facliitiea  In  their  said 


The  principal  caae  is  supported  hy  the  case  of  State,  ex  rel.,  etc,  v.  Hiaa- 
oari  Pac.  R.  Co.  (Neb.),  8  Am.  R.  R.  &  Corp.  Rep.  83.  where  it  was  held  that, 
if  a  railroad  company  gives  to  one  person  the  privilege  of  erecting  an  elevator 
at  one  of  ita  stations  for  nse  In  connsction  with  the  receiving,  handling  and 
shipping  of  grain,  itmosta&rd  like  facilities  to  any  others  who  desire  to 
engage  in  the  same  bosinesB  at  the  same  place. 

Another  case  in  point  is  that  of  the  Indian  River  Steamboat  Co.  v.  East 
Coast  Trans.  Co.  (Pla.),  10  So.  Rep'r,  430,  in  which  it  wae  held  that  a  railroad 
company  whose  line  terminated  on  a  navigable  ntream  whnre  it  had  docks 
and  piers  could  not  lease  tbe  same  to  one  ateamboat  company,  so  as  to  prevent 
their  use  by  competing  lines. 

In  New  England  Express  Co.  v.  Maine  Central  R.  Co.,  S7  Me.  188,  it  was 
held  that  a  railroad  company  could  not  engage  to  carry  express  matter  exela- 
sively  for  one  express  company,  and  the  same  principle  was  affirmed  in 
International  Bxpreee  Co.  v.  Qrand  Tmnk  R.  Co.,  81  Me.  92. 

In  Jencks  v.  Coleman,  2  Sumn.  221,   it  was  held  that  the  proprietor  of  a 
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Ht«amboat  line  betin-pn  New  Ynrk  and  ProTtdonee,  wlio  had  a  coDtract  witha 
Btt^e  line  to  carry  his  pntat^ng^n  between  ProTlrleDce  and  Boaton,  coald  ei- 
Klnde  from  hla  boau  (he  agents  of  a  rival  stage  line.  To  the  Mine  effect  is 
Barnea  t.  Oreler  Bay,  etc.,  Steamboat  Co.,  $7  N.  Y.  SOI. 


CoLcitBUB  Water  Co.  v.  Mayor,  etc.,  of   Cttt  of  Coluvbub. 
(Supreme  Court  of  Kaw.  Feb.  fl,  ISK. ) 

1.  Mdmcipal  oorpobations.  Contract  with  water  compaht  for  a 
TKRX  OF  TEABS.  Validity.  A  eit;  of  the  seoond  cIbob  gtanted  to  a  water 
company  the  exdneive  privilege  of  furnlebing  water  (or  poblic  aad  private 
use,  and  cootraoled  with  it  (or  a  nuppl;  o(  wateT  (or  Bre  pnrpoees  (or  twen^- 
one  fears,  A((«r  the  oompanj  had  conatrucied  lis  plant  and  had  f nmiahMl 
water  pannant  to  the  oontract  for  thrtM  fears,  which  the  citj  hod  paid  for, 
the  latter  declined  to  use  or  paf  for  tlit)  water  and  repadlated  the  contract.  Ins 
suit  by  the  water  companj  for  a  tTtandaiaut  to  compel  the  citj  to  levy  a  tai  to 
pay  the  water  rants  due  socordiog  to  the  contract  It  was  held,  (1)  that 
the  queetlous  arising  upon  the  exolnslTe  feature  of  the  contract,  were  not  tDS^ 
terial'  to  the  case,  as  no  other  oompany  was  nlatmlny  in  opposition  to  the  ei- 
claiive  gruit;  (3)  that  the  contract  was  not  Toid,  even  though  not  anthorind 
for  a  term  of  twenty-ooe  yeara,  that  having  been  eiecuted  by  the  company,  u 
far  as  execution  was  possible,  and  no  change  in  conditions  appearing,  it  wootd 
be  upheld  for  a  reasonable  period  at  least. 

3.  The  tax  limitation  imposed  by  paragraph  70S,  of  the  General  Statutes  of 
1869,  restricting  the  levy  of  all  city  taxes  of  the  current  year  to  (our  per  cent 
only  appilee  to  dty  taxes  for  general  purposes. 

COMMISSIONEKS'  decision.  Original  proceedings  in  man' 
damtu  b;  the  Columbus  Water  Companj  against  the  major 
and  council  of  the  city  of  Columbns  to  compel  the  levy  of  a  tax 
to  pay  hydrant  rental.    Demarrer  to  the  petition  overruled, 

John  N.  Riiter  for  plaintifE.  J.  D.  Mcdwtrty  for  defeud- 
anle. 

Green.  C.  Thio  is  an  original  action  in  mandamus,  bron^t 
by  the  Columbus  Water- Works  Company  against  the  city  of  Col- 
umbus, its  officers  and  others,  to  compel  the  levy  of  a  tax  upon 
all  of  the  taxable  property  in  the  city  to  pay  the  hydrant  rental 
upon  fifty  hydrants  for  the  year  1S92,  and  for  an  order  directing 
the  city  clerk  to  certify  the  same  to  the  county  clerk  for  the 
county  clerk  to  place  each  tax  upon    the  tax    rolle    of   tlic 
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county,  and  for  the  connty  treasttrer  to  collect  eacli  tax,  and 
pay  it  over  to  tlie  dty  treaenrer  for  the  nse  of  the  plaintiff. 

The  same  parties  were  before  this  court  to  hnve  the  hydrant 
rental  levied  for  the  year  1891.  The  agreed  Btstemeot  of 
facta  and  the  proeeedinge  in  that  case  are  made  a  part  of  the 
plaiotifTB  petition  in  this  case.  The  facta  being  aubetantially  the 
Batne  as  in  that  case,  refereuce  ia  made  to  that  caae  for  a  fnll  state* 
inent  of  all  the  facts.  See  Water-Works  Co.  v.  City  of  Oolnm- 
hiifi,  46  Eana.  666;  26  Fac.  Bep'r,  1046.  Since  the  decision  in 
that  case  the  city  of  Columbna  has  notified  the  water-works  com- 
pany that  it  would  not  receive  and  pay  for  water,  upon  the  terms 
heretofore  charged,  after  the  15th  day  of  Angust,  1891,  andgave 
notice  to  its  Bra  department  to  no  longer  nse  water  from  the 
public  hydrants  of  the  company  after  said  date.  The  water  com- 
pany notified  the  city  that  it  would  continue  to  furnish  water 
in  accordance  with  the  ordinance  passed  on  the  33d  day  of  March, 
1887,  The  city  refused  to  make  any  provision  for  the  future 
payment  of  hydrant  rentals.  To  the  petition  of  the  water  com- 
pany the  city  has  interposed  a  general  demurrer. 

To  reach  a  decision  in  this  case  the  defendant  has  waived  the 
question  as  to  whether  the  action  of  mandamua  is  the  proper 
remedy  or  not.  The  defendant  now  insists  that  a  city  of  the 
second  class  cannot  create  a  continuing  liability  covering,  as  in 
this  case,  a  period  of  twenty-one  years,  under  an  exclusive  fran- 
chise for  ninety-nine  years.  The  authority  of  a  city  of  the  second 
class  to  make  provision  to  furnish  water  to  its  inhabitants  and  for 
fire  protection  has  been  settled  in  this  state;  and  a  city  has  tlie 
authority  to  grant  a  franchise  to  a  peraoii  or  corporation  to  estab- 
lish water  works,  and  is  empowerod  to  rent  hydrants  from  such 
person  or  corporation.  Gen.  St.,  H  787,  817,  1401,  1402, 7185- 
7190;  Wood  v.  Water  Co.,  33  Kans.  590;  7  Pac.  Rep'r,  233  ; 
Water- Works  Co.  v.  City  of  Bnrliiieton,  43  Kans.  725 ;  23  Pac. 
Rep'r,  1068;  Columbus  Water  Co.  v.  City  of  Columbus,  46 
Kans.  686 ;  26  Pac.  BepV,  1046 ;  Manley  v.  Emlen,  46  Kans.  656 ; 
27  Pac.  Rep'r,  844;  Dill.  Mun.  Corp.  {4th  ed.),  §§  146,  443,  and 
note  to  section  568;  15  Am.  &  Eng.  Enc.  Law,  1115,  1118,  and 
cases  there  citedi  Bat  it  is  urged  that  a  contract  extending  over 
a  period  of  twenty-one  years  cannot  be  enforced,  because  the  offi- 
cers of  the  municipality  had  no  authority  to  bind  their  snccesaors 
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for  Buch  a  length  of  time;  tliat  section  2  of  the  bill  of  rights, 
which  provides  "  that  no  special  privileges  or  immnDities  shall 
ever  be  granted  by  the  legisUturu  which  may  not  be  altered,  re- 
yoked  or  repealed  by  the  same  body/'  is  an  inhibition  agunrt 
any  ench  power.  The  leading  cases  npoQ  this  question  are  in 
conflict  ae  to  whether  such  a  contract  as  the  plaintiff  sets  oat  in 
its  petition  creates  a  monopoly  or  not. 

The  qaestion  has  frequently  arisen  between  rival  light  and 
water  companies;  sometimes  by  corporations  against  cities  for 
the  hydrant  rentals,  wlien  the  latter  continued  to  nee  the  water 
for  Are  pnrpoees.  Id  this  case  the  city  has  attempted  to  cease 
nsing  the  water  for  any  public  purpose,  and  thus  relieve  itself 
from  all  liability  on  the  contrafet  previously  entered  into  to  pay  a 
rental  of  $3,000  a  year  for  the  use  of  fifty  hydrants.  The  ques- 
tion before  us  has  received  th9  attention  of  the  courts  of  last  re- 
sort, botli  federal  aud  state,  of  late  years,  and  it  is  somewhat 
difficult  to  reconcile  the  differeut  decisions.  The  supreme  court 
of  tbe  United  States  has  held  "  that  a  gas  company,  incorporated 
in  1835,  with  the  excl  usive  privilege  of  making  and  selling  gas  in 
New  Orleans,  ils  fanbonrgs  and  La  Fayette,  up  to  April  1,  1S75, 
could,  under  an  act  of  the  legislature,  consolidate  with  another 
company  ;  and  that  a  legislative  graut  of  an  exclusive  right  to 
supply  gas  to  a  municipality  and  its  inhabitants  through  pipes  and 
mains  laid  in  tbe  public  streets,  and  upon  coudition  of  the  per- 
formance of  the  service  of  the  grantee,  is  a  grant  of  a  frsochise 
vested  in  the  state,  in  consideration  of  the  performance  of  a  public 
service,  and,  after  performance  by  the  grantee,  is  a  contract  pro- 
tected by  the  constitution  of  the  TJnitediCtates  against  state  l^is- 
lation  to  impair  it."  In  granting  the  Inclusive  franchise  to  a 
municipality  a  state  does  not  part  with  the  police  power  and  duty 
of  protecting  the  public  health,  the  public  morals,  and  public 
safety,  as  one  or  the  other  may  be  affected  by  the  exercise  of  that 
franchise  by  the  grantee. 

The  prohibition  in  the  constitution  of  the  United  States  against 
the  passage  of  laws  impairing  the  obligation  of  contracts  applies 
to  the  constitution  as  well  as  the  laws  of  each  state.  New  Orleans 
Gas  Co.  V.  Louisiana  Light,  eta,  Co.,  115  U.  S.  650;  6  Sup.  Ct. 
Rep'r,  252;  Water  Co.  v.  Rivers,  115  U.  S.  674;  6  Snp.  Ct. 
Rep'r,  273;  Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S. 
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«83;  6  Sop.  Ct.  Rep'r,  265 ;  St.  Tammany  Water-Works  v.  New 
Orleans  Water-WorkB,  120  U.  S.  64;  T  Snp.  Ot.  TtepV,  405. 

In  Des  Moines  St.  R.  Oo.  v.  Des  Moines  B.  G.  St.  Rj.  Co.,  73 
Iowa,  513;  33  N.  W.  Eep'r,  610,  and  35  N.  W.  Rep'r,  802,  the 
city  had  had  the  authority  to  grant  or  prohibit  the  laying  down  of 
Btreet-car  tracks  within  its  limits.  The  court  held  that,  although 
there  was  no  grant  of  power  in  express  terms  authorizing  the 
council  to  confer  an  exclusive  privilege  in  the  use  of  streets,  under 
the  circumstances  of  the  case,  and  to  procure  a  better  public  service, 
the  coancil  could  grant  a  valid  exclusive  right  for  the  limited 
period  of  twenty-five  years,  such  contract  being  necessary  to  secure 
the  service  which  it  might  not  otherwise  be  able  to  obtain.  The 
court  also  decided  that  the  constitutional  restriction  which  declared 
that  no  exclusive  privileges  should  he  granted,  except  as  provided 
for  in  the  constitution,  did  not  apply  to  the  grant  by  a  city  to  a 
person  or  company  of  the  ezclosive  right  to  build  and  operate 
street  railways. 

In  the  case  of  City  of  Newport  v,  light  Oo.,  8  Ky.  Law.  Rep'r, 
93,  it  was  held  that  when  a  municipal  corporation  has  the  pove'r, 
express  or  implied,  to  contract  with  others  to  famish  its  inhabit- 
ants with  the  means  of  obtaining  gas  at  their  own  expense,  it 
has  the  power  to  make  a  contract  granting  to  a  corporation 
the  exclnsive  right  to  the  use  of  its  streets  for  that  purpose  for  a 
term  of  years.  The  charter  of  the  city  did  not,  in  express  terms, 
give  the  power  to  the  city  to  grant  an  exclusive  privilege.  The 
court  rested  its  opinion  upon  the  following  grounds  :  J^irat,  that 
the  power  given  the  municipality  to  provide  for  lighting  tlio 
v.ty  included  the  power  to  grant  the  exclusive  right  to  the  nse  of 
the  streets  for  that  purpose ;  and,  secondly,  that  the  Newport 
Light  Company  was  invested  in  express  terms,  by  a  provision  con- 
tained in  the  charter,  with  the  right  to  furnish  any  city,  town, 
district  or  corporation  or  locality,  or  any  public  institution,  etc., 
on  such  terms  as  may  be  agreed  upon.  The  same  court  has  held  in  a 
more  recent  case  that  where  a  party  contracts  with  a  city  for  tlie 
exclnsive  right  to  remove  the  carcasses  of  dead  animals  there- 
from, and  to  nse  its  public  streets  for  this  purpose,  the  law  will 
protect  him  in  his  monopoly,  and  t)ie  work  cannot  be  engaged  in 
by  others  as  a  general  basiness  enterprise.  City  of  Lonisville  ▼. 
Wible,  84  Ky.  290;  1  S.  W.  Rep'r,  605. 
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In  New  Jersey,  a  contract  was  entered  into  hj  Atlantic  City 
with  the  Atlantic  City  Water-Worka  Oompany  for  a  supply  of 
water,  calling  for  a  certain  annaal  payment,  wtthont  any  limit  as 
to  time,  except  that  the  city  might  take  the  water-works  at  a 
-valuation ;  and  it  waa  held  that  each  a  contract  was  legal  and  bind- 
ing on  the  city.  Water-'Worke  Co.  v.  Atlantic  Ciiy,  48  N.  J. 
Law,  S78;  6  Atl.  Kep'r,  2i.  Subsequently  it  was  held  by  the 
court  of  chancery  of  New  Jersey  that  by  an  amendment  made 
to  the  constitution  in  1875,  which  declared  that  "the  legislature 
ehall  not  pass  private,  local  or  special  laws  granting  to  any  co^ 
poration,  association  or  individual  any  exclnmve  privil^os,  im. 
munity  or  franchise  whatever,"  the  exclusive  right  could  not  be 
^granted  to  a  water  company  to  use  the  streets  of  a  city.  Atlantis 
City  Watei^Works  Co.  v.  Consaraera'  Water  Co.,  44  N.  J.  Eq. 
427;  15  At!.  Rep'r,  581 

In  Tennessee,  it  has  been  held  that  the  granting  of  the  privi- 
lege by  a  mnnicipal  corporation,  by  legislative  enactment,  to  a 
private  corporation,  for  its  exclusive  use,  for  a  term  of  years,  is 
not  unconstitutional,  and  having  been  granted,  is,  during  the 
term  of  a  contract,  beyond  the  reach  of  subsequent  legislative  in- 
terference. It  waa  decided  that,  notwithstanding  the  constitu- 
tion forbids  perpetuities  and  monopolies,  an  exclusive  privily 
to  A  city  to  erect  water-works  was  not  a  monopoly,  and  that  grunt- 
ing an  exclusive  privilege  for  a  term  of  years  to  a  private  coi^ 
poration  did  not  render  it  a  monopoly.  City  of  MenipHia  v. 
Water  Co.,  5  Heisk.  495. 

The  supreme  court  of  Wisconsin  has  decided  that  the  legis- 
lature could  confer  upon  a  private  corporation  the  exclusive 
right  to  manufacture  and  sell  gas,  and  to  erect  works  and  lay 
pipes  therefor  witliln  the  limits  of  the  corporation.  State  v.  Gas- 
Light  Co.,  29  Wis.  454.  There  seemed  to  be  do  conatitutioaal 
limitation  when  this  case  waa  decided,  and  the  court  expressly 
held  tliat  the  legislature  might  create  a  monopoly. 

The  supreme  court  of  Connecticut  in  the  tiaae  of  Citizens' 
Water  Co,  of  Bridgeport  v.  Bridgeport  Hydraulic  Co.,  65  Conn. 
J. ;  10  Atl.  Rep'r,  J70,  where  the  city  council  of  Bridgeport  had 
accepted  a  proposition  from  a  party  to  supply  the  city  with  water, 
and  granted  him,  with  the  power  of  assignment,  the  exdasive 
right  to  lay  pipes  in  the  streets,  bo  long  as  a  full  supply  of  pnie- 
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water  ahoiild  be  fornighed,  and  the  Brid^port  Hydraulic  Oom- 
paiiy  acquired  Bach  right  by  assigataent,  and  expended  Urge  BDoifl 
of  money  la  establishing  water-works,  held,  tliat  so  long  as  this 
company  supplied  the  city  with  an  abundance  of  wxter,  the  legis- 
lature had  DO  power  to  give  another  corporation  the  right  to  lay 
pipes  in  the  streets  of  the  city  for  the  purpose  of  supplying  the 
city  with  water.  The  court  said  "  that  it  was  the  duty  of  the 
court  to  preserve  contracts  inviolate,  rather  than  to  destroy  monop. 
olies.  The  legislatare  having  in  effect  anthorized  the  city  to 
make  a  contract  which  it  desired  to  make,  will  not  —  cannot  — 
BOW  relieve  it.  Although  the  state  is  no  party  to,  and  has  no  in- 
terest whatever  in,  the  subject- matter  of  a  contract,  if  it  toIqq- 
teers  to  invest  a  (»«atnre  of  its  own,  otherwise  powerless,  with 
power  to  make  it,  the  legislature  is  thereafter  concluded  in  refer- 
ence to  it.  It  is  a  lawful  contract  between  two  natural  persons 
of  full  legal  capacity,  sacred  from  any  interference  other  than 
judicial  conatmction." 

The  court  of  appeals  of  New  York  has  decided  squarely  against 
this  doctrine.  Under  a  law  passed  in  1865,  Middletown  was  au- 
thorized to  contract  with  s  g  is  company  for  street  lighting,  hot 
was  given  no  specific  power  to  make  a  continuing  contract  The 
town  made  a  contract  for  five  years.  In  1860  the  law  of  1S65 
was  unconditionally  repealed.  The  gas  company  brouglit  an  ac- 
tion to  recover  for  gas  furnished  in  1870,  under  a  contract  made 
with  the  board  of  town  auditors  in  1885.  Tho  court  said  :  "  Prior 
to  the  passage  of  the  act  of  1863  tlie  town  had  no  power  to  canse 
any  of  its  streets  to  be  lighted  with  gas  or  in  any  other  way. 
By  that  act  such  power  was  conferred  upon  the  defendant. 
For  what  time  ?  Tiie  learned  counsel  for  the  appellant  insists  for 
the  term  of  five  yeirs,  at  least,  for  which  the  contract  was  en- 
tered into  by  the  plaintiff  with  the  town  auditors  to  furnish  gas; 
and  that  during  that  time  the  legislature  had  no  power  to 
relieve  the  town,  or  any  part  of  it  from  the  expense  of 
lighting  all  the  streets  embraced  in  the  contract,  whatever 
the  necessity  for  such  relief  might  be.  If  the  board  of 
town  auditors  could  deprive  the  legislataro  of  this  power  for 
five  years,  by  entering  into  a  contract  with  the  plaintiff  for 
that  time,  it  might  for  one  hundred  years,  by  contracting 
for   that   period.      I  think   it   clear   that   no   such   power   was 


idbyGoOglC 


730      COLUHBUB  WaTXB  Co.  T.  MiTOB,    ETC.,     OF  COLUUBUS. 

conferred  hj  the  act  upon  the  town  aoditors."  Oas  Co.  v.  Uid- 
dletowD,  69  N.  T.  238. 

In  City  of  Chicago  t.  KumpfE,  45  III.  90,  it  was  held  that  mu- 
nicipal corporationa  were  created  aolel;  for  the  public  good,  and 
to  that  end  the  corporate  aathorities  were  held  to  a  strict  exercise 
of  the  franchisea  conferred ;  that  a  right  to  do  all  elaughterlng  of 
animals  within  the  eitj  of  Chiiago  for  a  specified  period  was  void, 
becanse  creating  a  monopoly. 

In  Gale  v.  Ealamnzoo,  23  Mich .  344,  where  a  party  had  been 
^ven  the  right  by  contract  with  the  manicipality  toboild  and  con- 
trol a  market-houee  for  the  period  of  ten  years,  the  contract  waa 
held  void,  because  it  created  a  monopoly.  Judge  Cooley  said  in 
this  case :  "  It  is  impossible  to  predicate  reaHonableness  of  anv 
contract  by  which  the  governing  authority  abdicates  any  of  its 
legislative  powers,  and  precludes  itself  from  meeting  in  the  proper 
way  the  emergencies  that  may  arise.  Those  powers  are  conferred 
in  order  to  be  exercised  again  and  again,  as  may  he  found  need- 
fal  or  politic  ;  and  those  who  hold  them  in  trust  to-day  are  vested 
with  no  discretion  to  circumscribe  their  limits  or  diminish  thmr 
efficiency,  but  must  transmit  them  unimpaired  to  their  succesaors. 
This  is  one  of  the  fundamental  maxims  of  government,  and  it  is 
impossible  that  free  government,  with  restrictions  for  the  protec- 
tion of  individual  or  miiuicipal  rights  could  long  exist  without  its 
recognition." 

The  same  question  was  considered  in  the  case  of  State  v.  Coke 
Co.,  IS  Ohio  St.  362,  where  the  charter  of  the  city  conferred  on 
the  gs8  company  power  "  to  manufacture  and  sell  gas,  to  lay  pipes, 
etc.,  provided  the  consent  of  the  wty  council  be  obtained  for  that 
parpose."  Under  the  power  given  to  the  city  conncil  of  Cin- 
cinnati "  to  cause  said  city,  or  any  part  thereof,  to  be  lighted  with 
oil  or  gae,  and  to  levy  a  tax  for  that  purpose,"  it  contracted  to  in- 
vest the  defendant  with  full  power  and  exclusive  privilege  of 
using  the  streets,  etc.,  for  the  purpose  of  lighting  the  eity  for  the 
period  of  twenty-five  years,  and  thereafter  until  the  city  should 
pui'ohaBe  the  gas-works.  It  was  held  that,  while  there  was  no 
doubt  about  the  city's  authority  to  make  the  contract  for  gas-Ught, 
there  was  no  necessity  for  making  such  right  exclusive. 

In  Tx>gaQ  V.  Pyne,  48  Iowa,  524,  the  city  of  Dubnqoe  had 
granted  to  the  plaintiff  the  ezclnsive  privilege  and  franchise  of 
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rnDDiDg  omnibaBee  to  carry  poaaengerB  npon  the  Btreete  of  the  city 
from  the  4th  day  of  January,  1S73,  to  the  let  day  of  Jannary, 
1377.  The  plaintiffs  allied  that  tliey  bad  complied  with  the 
ordinaDce  granting  them  euch  right,  and  charged  the  defendant 
with  riolating  tlieir  right  by  mnning  omnibuses  upon  the  streets 
of  the  city,  and  that  he  had  received  large  suma  of  money  which  - 
the  plaintiOs  were  entitled  to  under  the  ordinance  granting  them 
such  riglit.  The  conrt  held  :  "  The  powers  of  mnnicipal  cor- 
porations are  limited  to  the  express  terms  of  the  grant,  and  will 
not  bo  extended  by  inference.  A  municipal  corporation  can  con- 
fer exclnsive  privileges  for  the  prosecution  of  business  only  nnder 
an  express  grant  of  power  from  the  legislature.  Monopolies  being 
prejudicial  to  the  public  welfare,  the  coarts  will  not  infer  grants 
thereof,  refusing  to  presume  the  existence  of  l^islative  intention 
in  conflict  with  pnblic  policy." 

In  the  case  of  City  of  Brenham  v.  Water-Works  Oo.  (Tex. 
8np,),  4  S.  W.  Bep'r,  143,  a  city  ordinance  granted  to  the  water 
company  the  right  and  privilege  for  the  term  of  twenty-five 
years  from  the  adoption  of  the  ordinance  of  snpplying  the  city 
of  Brenham  and  its  inhabitants  with  water  for  domestic  and  other 
purposes,  and  for  the  extinguishment  of  fires.  By  the  ordinance 
the  city  agreed  to  pay  to  the  water  company  $3,000  per  annum 
during  the  term  of  twenty-five  yeara,  as  hydrant  rental.  The 
charter  gave  the  city  power  to  provide  the  city  with  water  for 
the  convenience  of  the  inhabitants  and  the  extinguishment  of 
fires.  A  general  law  authorized  any  city  in  which  a  water  com- 
pany was  organized  to  contract  with  it  for  supplying  the  city 
with  water.  It  was  held  that,  while  the  several  laws,  taken  to- 
gether, undonbtedly  authorized  the  city  to  make  some  contract 
for  supplying  itself  with  water,  yet  they  did  not  confer  on  the 
city  express  power  to  make  a  contract  granting  tlie  water  com- 
pany the  exclusive  right  to  supply  the  city  and  inhabitants  with 
water  for  twenty-five  years  at  a  fixed  rate  per  annum  ;  and,  as  no 
such  power  was  necesaary  to  the  proper  exercise  of  the  power 
expressly  granted,  it  conld  not  be  implied  ;  and  that  such  a  con- 
tract was  unauthorized  and  invalid.  In  this  case  the  court  said : 
"  We  do  not  wish  to  be  understood  to  hold  that  a  municipal 
oorporation  has  no  power,  in  any  event,  to  contract  for  soch  things 
18  are  consnuied  in  their  daily  use,  for  a  period  longer  than  the 
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official  term  of  the  officers  who  make  the  contract ;  but  we  do 
intend  to  be  understood  to  hold  that  such  corporations  have  do 
power  to  make  contracts  continuous  in  character,  in  ref««nee  to 
such  things,  or  any  others,  bj  which  they  will  be,  in  effect,  pre- 
cluded from  exerciBiug,  from  time  to  time,  any  power,  l^^lative 
in  character,  conferred  npon  them  hy  law." 

In  Davenport  v.  Kleinachraidt,  6  Mont.  502 ;  13  Pac.  Rep'r, 
349,  it  was  held  that  the  grant  by  a  city  council  of  the  exdnsive 
right  of  selling  to  the  city  of  Helena  all  the  water  required  by  it 
for  sewerage  and  fire  purposes  for  the  period  of  twenty-five  year-, 
at  a  minimum  rate  fixed  in  the  contract,  was  a  monopoly ;  and  thif, 
though  the  grant  does  not  prevent  other  people  from  selling  water 
to  private  citizens;  that  a  city  council  has  no  authority  to  grant 
to  any  person  a  monopoly,  even  where  no  express  prohibition  is 
foand  in  t)ie  charter  or  other  acts  of  the  legislature.  In  deliver- 
ing the  opinion  in  this  case,  among  other  things,  Mr.  Justice 
McCleary  said  :  "  Then,  the  power  to  provide  the  city  with  water, 
hy  making  a  proper  contract  with  some  person  to  erect  water- 
works,  and  sell  water  to  the  city,  being  conceded,  the  next  ques- 
tion that  presents  itself  is  as  to  the  powerof  the  city  to  make  this 
particular  contract.  Is  the  present  such  a  contract  as  to  be  be- 
yond the  power  of  the  city  council  to  enter  into,  so  as  to  bind  the 
municipal  corporation  i  Does  this  contract  create  a  monopoly ) 
For,  if  it  does,  it  goes  beyond  the  power  of  a  city  council. 
Monopolies  may  be  created;  but  they  must  be  called  into  being  by 
the  sovereign  power  alone.  A  city  council  has  no  authority  to 
grant  to  any  person  a  monopoly,  even  where  no  express  proliilti- 
tion  is  found  in  the  charter  or  other  acts  of  the  legislature. 
MoDopolies  are  contrary  to  the  genius  of  a  free  government,  and 
ought  not  to  be  encouraged  by  the  people  or  countenanced  by  the 
courts,  except  when  expressly  authorized  by  positive  law.  Id 
many  of  the  state  constitutions  an  announcement  of  this  princi- 
ple is  ah-eady  explicitly  declared.  A  monopoly  is  defined  hy  the 
hest  and  oldest  law-writers  to  be  "  an  institution  or  allowance  by 
a  grant  from  the  sovereign  power  of  a  state,  by  commission,  let- 
ters-patent or  otherwise,  to  any  person  or  corporation,  by  which 
the  exclusive  right  of  buying,  selling,  making,  working  or  using 
any  thing  is  given."  2  Bouv.  Law.  Diet.,  p.  19i  ;  5  Bac  Abr. 
"  8 ;  "  3  Oo.  Inst.  ISl.     It  has  also  been  well  defined  in  a  late 
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work  aa  follows:  "The  popular  meaning  of  '  monopolj'  at  the 
present  daj  aeems  to  be  the  sole  power  (or  a  power  largely  in  ex^ 
cesB  of  that  poeseesed  by  others)  of  dealing  in  some  partictilar 
commodity,  or  at  some  particular  place  or  market,  or  of  carrying 
on  some  particular  business."     3  Bap.  &  L.  Law  Diet.  834,  835. 

In  Mintnm  v.  Larne,  23  How.  435,  it  was  held  that  a  charter 
authorizing  the  city  of  Oakland  to  establish  and  regulate  ferries, 
or  to  snthorize  the  construction  of  the  same,  gave  no  power  to 
the  city  to  grant  an  exclusive  pririlc^a.  In  delivering  the  opin- 
ion  of  the  court,  Mr.  Jnatiee  Kelson  said  :  "  It  is  a  well-settled 
rule  of  construction  of  grants  by  the  legislature  to  corporations, 
whether  public  or  private,  that  only  sucli  powers  and  rights  can 
be  exercised  under  them  as  are  clearly  comprehended  within  the 
words  of  the  act,  or  derived  therefroia  by  necessary  implication, 
regard  being  had  to  the  objects  of  the  grant.  Any  ambiguity  or 
donbt  arising  out  of  the  terms  used  by  the  legislature  must  be  re- 
solved in  favor  of  the  public" 

In  the  case  of  Jackson  Co.  Horse  B.  Co.  t.  Kapid  Transit  Co., 
24  Fed.  Rep'r,  306,  Judge  Brewer,  now  of  the  supreme  bench, 
held  that,  in  the  absence  of  express  authority  in  its  charter,  tlie 
city  of  Kansas  had  no  power  to  grant  to  a  street-railway  company 
the  sole  right  for  the  space  of  twenty-one  years  to  conntnict, 
maintain  and  operate  a  railway  over  and  along  the  streets  of  such 
city.  In  deciding  that  case  the  jnd^e  observed  thut  he  had  been 
cliarged  with  the  duty  of  preparing  the  opinion  of  this  court  in 
the  case  of  Atchison  St.  Ity.  Co.  v.  Missouri  Pac.  Ry.  Co.,  31 
Kaos.  660  ;  3  Pac.  Hep'r,  2'^4,  where  the  right  of  a  street  railway 
to  occupy  the  streets  of  the  city  was  challenged;  thattlie  opinion 
there  formed  by  him  liad  not  been  changed  by  the  able  and  ex- 
haustive argument  of  the  learned  coimsel  for  the  complainant. 
Tliere,  as  here,  the  city  was  given  by  its  cliarter  general  super- 
viraon  and  control  of  the  streets  of  the  city,  hnt  was  not  given, 
in  express  terms,  power  to  authorize  street  railroads.  In  other 
words,  the  power  vested  in  the  city,  and  the  extent  to  which 
that  power  had  been  exercised  by  the  city,  are  alike.  The  court 
did  not  decide  the  precise  question  here  presented,  but  expressly 
declined  to  give  any  opinion  thereon,  holding  that,  under  the 
grant  of  general  supervision  and  control  of  the  streets,  the  city 
had  power  to  permit  the  occupation  of  its  streets  by  a  street  raiU 
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road.  But,  obrioDslj,  there  was  opened  for  inqair;  the  broad 
questioD  of  the  power  of  a  city  under  Buch  a  general  gmnt,  and 
that  question  was  made,  as  I  have  Btated  lieretoforc,  the  subject 
of  full  and  carefnl  investigatioD. 

In  Qas-Light  Co.  v.  City  of  Sapnaw,  28  Fed.  Bep'r,  539,  it 
was  held  that  authority  given  "  to  cause  the  streets  of  a  city  to  be 
lighted,  and  to  make  reasoaable  regulations "  with  reference 
thereto,  did  not  empower  the  city  government  to  grant  to  one 
company  the  exclusive  right  to  furnish  gas  for  thirty  years ;  that 
the  exclusive  right  to  light  a  city  with  gas  for  thirty  years  was 
not  legally  "  impaired  "  by  a  subsequent  contract  with  another 
company  to  light  the  streets  of  the  city  with  electricity.  This 
case  was  decided  by  Judge  Brown,  now  of  the  supreme  court  of 
the  United  States,  and  the  authorities  were  fully  reviewed,  and 
'the  principles  involved  were  elaborately  discussed. 

In  the  case  of  Omaha  Horse  Ry.  Co.  v.  Cable  Tramway  Co., 
30  Fed.  EepV,  328,  Judge  Brewer  said  :  "  This  rule  of  constnK}- 
tiou  against  the  grantee,  which  applies  in  all  legislative  grants, 
obtains  with  the  greater  force  in  a  ease  like  the  one  at  bar,  where 
the  grant  claimed  is  not  merely  the  right  to  do  something,  but  of 
a  right  to  exclude  all  of  the  rest  of  the  public  from  doing  that 
tiling.  He  who  says  that  the  state  has  given  him  s  franchiee — a 
right  to  do  that  which  without  that  franchise  he  could  not  do— 
will  be  compelled  to  show  that  the  franchise — tho  right  claimed 
— is  within  the  terms  of  his  grant.  Much  more  strenuous  must 
be  the  demand  upon  him  for  clear  and  exphcit  language  in  his 
grant  when  he  claims  that  a  part  of  it  is  not  merely  the  franchiee 
— the  right  to  do — but  also  the  right  to  exclude  all  others  of  the 
public  from  exercising  the  same  right,  aud  the  state,  as  the  repr^ 
sentative  of  the  public,  from  according  the  same  right  to  an- 
other." See,  also,  Proprietors  v.  Wlieeley,  2  Barn.  &  Adol.  793; 
Charles  River  Bridge  v.  Warren  Bridge,  1 1  Pet.  422  ;  Perrine  v. 
Canal  Co.,  9  How.  172  ;  Grand  RapidsE.  L.  &  P.  Co.  v.  Grand 
Rapids  E.  E.  L.  &  F.  G.  Co.,  33  Fed.  Rep'r,  659. 

The  supreme  court  of  Pennsylvania  lias  stated  the  rule  with 
reference  to  the  grant  of  franchise  in  Pennsylvania  R.  Go.  v. 
Canal  Oomrs.,  21  Penn.  St.  22 :  "  When  a  state  means  to  clolhea 
corporate  body  with  a  portion  of  her  own  sovereignty,  and  to 
disarm  hcrm.!  f  to  that  extent  of  the  power  that  belooga  to  her,  it 
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a  so  easy  to  ea;  bo  that  we  will  never  believe  it  to  be  meant  wlieu 
it  18  not  said.  Iq  the  oouBtmctiaD  of  a  charter,  to  be  in  donbt  is 
to  be  resolved ;  and  every  resolution  which  spriugs  from  doabt  is 
against  the  corporation." 

Judge  Dmmtnond  said,  in  the  case  of  GarriaoD  t.  City  of  Chi- 
cago, 7  BisB.  488 ;  "  The  officers  of  the  city — the  members  of  the 
coancil — are  trnsteee  of  the  public.  They  are  clothed  with  an- 
thority  to  legislate  upon  public  interests.  There  can  be  do  donbt 
that  the  right  to  r^ulate  the  lighting;  of  the  streets  and  to  famish 
means  for  the  same  by  taxation  is  in  its  nature  legislative  power. 
It  concema  the  whole  pnblic  of  the  city.  The  effect  of  the 
contract  in  question  by  the  city  authorities  in  October,  1869,  if 
valid,  was  to  bind  their  sacceasorB  for  ten  years  as  to  those  matters 
of  legislation.  If  it  be  conceded  that  the  powers  existed,  as 
claimed,  then  it  practically  follows  that  at  the  end  of  the  term,  in 
1879,  a  contract  may  be  made  by  their  successors  withont  limit, 
and  which  may  bind  the  public  indefinitely.  I  am  unwilling  to 
sanotion  a  principle  which,  in  a  case  like  this,  would  lead  to  such 
results.  The  safer  rule  is  to  hold  the  officers  of  a  municipality  to 
a  rigid  accountabiUty  in  the  discharge  of  their  trust.  la  all  cases 
of  contracts  to  run  for  years,  the  authority  to  make  them  should 
be  clear,  because  t^ey  involve  pecuniary  liability,  and  it  is  a  tax 
npoa  future  property-owners  of  the  city.  To  sustain  the  contract 
between  the  city  and  gas  company  in  this  case  would  encourage 
the  making  of  such  contracts  in  the  future.  It  would  place  it  in 
the  power  of  companies,  whose  interests  were  to  be  affected  by 
them,  to  multiply  them,  and  to  continne  them  when  the  public 
interest  demanded  they  shoald  cease.  To  condemn  it  is  to  pre- 
vent, so  far  as  it  may  tend  to  produce  that  result,  the  use  of  infia- 
ences  which  look  to  private,  rather  than  to  public,  profit.  It  is 
better  that  alt  parties  should  nnderBtand  there  is  a  limit  to  the 
power  of  municipal  bodies  in  such  cases." 

The  supreme  court  of  Illinois  passed  upon  a  question  similar  to 
the  one  now  under  consideration  in  the  case  of  City  of  East  St. 
Louis  V.  Coke  Co.,  98  111.  415,  where  it  was  held :  "  It  does  not 
appear  in  the  case,  nor  is  it  claimed,  that  the  city  has  exercised  its 
powers  by  ordinance  or  otherwise,  or  manifested  a  wish  to  provide 
differently  than  as  by  the  contract.  So  far  as  the  contract  has 
been  ezeoated  it  has  been  as  one  for  the  famishing  of  the  lights 
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dnring  tlie  pleasore  of  the  city.  Coarts  ehoiild  not  deetro;  tba 
coDtract  made  by  parties  further  than  some  good  reason  requires. 
Snob  an  objection  is  made  to  this  contract.  That  it  interferes 
with  the  exercise  of  the  legialatire  or  governmental  power  of  the 
city  over  the  sabject  does  not  require  tliat  the  contract  shonld  be 
held  void,  but  onlj  voidable,  bo  far  as  it  is  execntory,"  To  the 
same  effect  is  Coke  Co.  v.  City  of  Decatnr,  2i  111.  App.  544; 
Power  Co.  v.  City  of  Carlyle,  31  111.  App.  325;  Bradley  v.  Bal- 
lard, 56  111.  413. 

It  will  be  seen  by  this  extended  review  of  the  anthorities,  both 
state  and  federal,  that  there  are  three  classes  of  decisions  upon  this 
important  qaestion.  The  snpreme  court  of  the  United  States 
holds  that  where  there  has  been  an  express  l^;ifilative  grant,  upon 
a  condition  of  performance,  in  consideration  of  such  performance 
and  public  service,  after  performance  by  the  gmntee  it  becomes 
a  contract  which  is  protected  by  the  constitution  of  the  United 
States.  A  number  of  states,  notably  Tennessee  and  Wisconsin, 
have  said  that  such  a  grant  is  not  a  monopoly,-and  is  folly  pro- 
tected, and  held  as  inviolable  as  a  contract  between  private 
parties  or  private  corporations;  while  other  states  and  some 
federal  courts  have  held  that  municipal  corporations  cannot  make 
contracts  beyond  the  legislatitre  life  of  its  mayor  and  governing 
body.  We  are  not  ready  to  indorse  the  latter  class  of  decisions, 
or  go  to  the  full  extent  of  the  former.  We  are  not  inclined  to 
the  opinion  that  the  question  that  the  city  has  attempted  to 
grant  an  exclusive  franchise  is  necessarily  material  in  this  case, 
under  its  present  status.  It  is  not  a  question  between  contend- 
ing water  companies,  as  to  which  shall  have  certain  privileges. 
No  company  is  offering  to  fnmisb  a  better  supply  of  water  upon 
more  reasonable  terms.  Hence  we  do  not  think  the  franchise 
shonld  now  be  held  void  by  reason  of  its  ex<:1uEiveoess.  That 
question  should  not  be  decided  until  it  is  before  ns  in  a  case  in 
which  it  would  be  proper  for  as  to  pass  opon  it.  Again,  if  we 
are  to  follow  former  precedents,  much  of  the  argnmeat  of 
counsel  for  the  city  is  lost  wherein  .he  contends  that  the  fran- 
chise claimed  ia  in  direct  conflict  with  section  2  of  the  bill  of 
rights. 

This  court  has  said,  speaking  through  Ur.  Justice  Brewer,  that 
the  words  '*no  special  privil^es  or  immanttiee"  refer  to  priv- 
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ileges  or  immauities  of  a  political  nature.  Atchison  St.  By.  Co. 
V.  Missonri  Fac.  By.  Co.,  supra. 

It  is  conceded  that  the  plaintiff  has  only  been  famishing  water 
to  the  city  of  Colnnihns  for  a  period  of  a  little  more  than  fonr 
years,  the  works  haring  been  tested  Rnd  accepted  on  the  aSth  day 
of  December,  1887.  So  far  as  the  plaintiff  cao  make  it,  the  con- 
tract is  an  execnted  one  ;  and  during  the  period  of  its  existence, 
while  the  city  used  the  hydrants  and  paid  the  rental,  it  became 
an  executed  contract  so  far  as  the  city  was  concerned.  Now,  the 
city  having,  by  its  contract  and  permission,  invited  the  expendi- 
ture of  a  large  sum  of  money  by  the  plaintiff  in  erecting  its 
works,  in  order  to  give  the  city  snch  fire  protection  as  it  had 
agreed  to  pay  for  in  the  manner  indicated  in  the  ordinuice, 
shotild  not  the  water  company  be  given  a  reasonable  time  in 
whicli  it  might  have  the  benefits  of  a  contract  which  had  been 
agreed  to  and  recognized  t  Or  shall  wo  say  that,  because  there 
was  no  express  authority  to  make  the  contract  fur  the  period  of 
twonty-one  years,  it  ie  therefore  void  i  To  hold  to  the  latter  propo- 
sition, when  the  parties  cannot  be  placed  in  the  same  condition 
they  were  in  before  the  contract  was  execnted,  would  be  a  viola- 
tion of  the  plainest  roles  of  good  faith.  The  plaintiff  alleges  that 
in  pursuance  of  the  contract  it  has  expended  large  sums  of  money 
in  constructing  its  water  plant ;  that  bonds  to  the  amonnt  of 
$60,000  have  been  issued,  which  are  secured  by  a  mortgage  npon 
said  plant ;  that  the  rentals  from  private  consamers  of  water  and 
otlier  resources  are  not  sufficient  to  pay  the  interest  on  the  bonds 
as  the  coupons  matnre,  and  it  has  no  means  of  paying  the  interest 
except  from  the  rentals  which  the  city  had  contracted  to  pay;  that 
the  city  has  no  other  supply  for  water,  and  no  other  franchise  has 
been  granted;  and  that  the  city  and  its  inhabitants  are  without  pro- 
tection from  fire,  except  as  provided  by  the  plaintiff;  that  the  city 
is  practically  the  same  size  it  was  in  1387,  and  the  taxable  prop- 
erty is  substantially  the  same  now  as  then.  An  the  case  stands 
here  upon  demurrer,  of  course  we  assume  these   facts  to  be  true. 

In  Bitchcock  v.  Galveston,  96  U.  S.  311,  the  city  conncil  had 
contracted  with  the  plaintifEs  to  build  certain  sidewalks,  to  be  paid 
for  by  the  city  in  bonds.  The  work  was  partly  performed,  but 
the  city  council  stopped  t)ie  work  and  prevented  its  completion. 
An  action  was  brought  for  a  breach  of  the  contract.  It  was  urged 
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that  tb«  aty  had  Qo  power  to  make  each  a  eontntct,  uid  it  lutdoO 
authority  to  isene  the  bonds  of  the  city.  The  ooort  eaid :  "  It  id 
Miongh  for  the  plaintifis  that  the  ciity  coundl  have  the  }>ower  to 
enter  into  a  contract  for  the  improvement  of  the  sidewtJks;  that 
«neh  contract  waa  made  with  them ;  that  ander  it  they  have  pro- 
ceeded to  fumidh  material  and  do  work,  as  well  as  to  aesnme  lia- 
liilitiee;  that  the  city  baa  received,  and  now  eojoya  the  benefit  of 
what  they  have  furnished  ;  that  for  these  things  the  city  promieed 
to  pay  i  and,  after  receiving  the  benefit  of  the  contract,  broke  it. 
It  matters  not  that  the  promise  waa  to  pay  in  a  manner  not  aa- 
thorieed  by  law.  If  payment  caouot  be  made  in  boad^  beeanse 
their  iaene  ia  tdira  virtt,  it  wonld  sanction  rank  injustice  to  hold 
that  paymentneed  not  be  made  at  all-  Sqi^  is  not  the  law.  The 
contract  between  the  parties  is  in  force  so  far  ae  it  is  lawfol."  The 
court  cites  in  support  of  the  decision  the  case  of  State  Board  of 
Agricnltnre  v.  Citizens* St  Ry,  Co.,  47  Ind.  407,  where  thecourt 
held  that  "  although  there  may  be  a  defect  of  power  in  a  corpora- 
tion to  make  a  contract,  yet,  if  a  contract  made  by  it  is  not  in 
violation  of  its  charter,  or  of  any  atatnte  prohibiting  it,  and  the 
corpomtioQ  has  by  its  promises  indaoed  a  party,  relying  on  the 
promises  and  in  execution  of  the  contract,  to  expend  money,  and 
perform  his  part  of  the  contract,  the  corporation  ie  liable  on  the 
contract 

We  do  not  wish  to  be  understood  as  upholding  the  cootraot 
upon  which  the  plaintiff  relies  for  any  particular  period  of  time, 
but  we  are  not  prepared  to  ray  that  it  is  void.  Neither  wonld  we 
apply  the  rale  with  the  aamo  strictnees  to  mooicipal  corporations 
that  should  govern  private  corporations  organized  for  gain.  Courts 
ahonld  be  governed  by  the  conditions  and  circumstances  surround- 
ing municipalities,  and  regard  tliem  as  branches  of  the  sovereign 
government.  When  improved  methods  are  offered,  which  will 
give  to  the  city  better  focilities  in  the  way  of  water,  lights  aud 
travel,  or  in  any  other  manner  give  to  its  inhabitants  iuoreased 
nafety  and  protection,  the  governing  power  of  the  city  should  be 
free  to  act ;  but  until  such  time  comes  courts  should  not  set  aside 
contracts  which  have  been,  in  part  at  least,  executed,  unless  for 
some  good  cause.  The  circumstances  surrounding  each  particular 
c  ise  will  have  to  largely  govern,  and  no  fixed  and  determinate 
rule  cam  be  established.    The  facta,  ac  presented  by  the  plead- 


ed byCoOglc 


COLDJfBL'S  WaTEB  Co.  T.  MaYOS,    ETC.,    OF  CULUHBUS.         739 

iDgs,  are  not  eufficient,  ia  our  opinioD,  to  authorize  as  to  uy  that 
the  contract  entered  into  between  the  city  and  tiie  water-works 
company  is  ultra  vires,  and  should  not,  therefore,  bo  enforced. 

To  show  the  limit  to  which  the  sapreme  conrt  of  the  Unitwi 
States  has  gone  in  upholding  franchises  of  a  similar  nature  to  the 
one  ander  consideration,  we  quote  the  language  of  Mr.  Justice 
Davis,  in  Binghamton  Bridge,  3  Wall.  51 :  "The  piirjKii^es  to  be 
attained  are  generally  beyond  the  ability  of  individual  enterprise, 
and  can  only  bo  accomplished  tlirongh  the  aid  of  associated  weallL. 
This  will  not  bo  risked  unless  privileges  are  given  and  secnritiea 
furnished  in  an  act  of  incorporation.  The  wants  of  the  public 
are  often  so  imperative  that  a  duty  is  imposed  on  the  government 
to  provide  for  them;  and,  as  experience  has  proved  that  a  state 
should  not  directly  attempt  to  do  thin,  it  is  necessary  to  confer  on 
others  the  faculty  of  doing  what  the  soverei.^i  power  is  unwilling 
to  undertake.  The  legislature,  therefore,  says  to  pnblio^pirited 
citizcne:  'If  you  will  embark  with  your  time,  money  and  skill  in 
an  enterprise  which  will  accommodate  the  public  necessities,  we 
will  grant  yon,  for  a  limited  period,  or  in  perpetuity,  privileges  that 
will  justify  the  expenditure  of  your  money  and  the  employment 
of  yonr  time  and  skill.'  Snch  a  grant  is  a  contract  with  mutual 
considerations,  and  justice  and  good  policy  alike  require  that  the 
protection  of  tlie  law  should  he  assured  to  it."  Mr.  Justice  Val- 
entine, in  the  case  of  Brown  v.  City  of  Atchison,  39  Eans.  54; 
17  Pac.  KcpV,  465,  spcnklng  for  this  court,  after  a  review  of  the 
authorities  upon  the  queation  of  corporate  power,  educed  the  fol- 
lo^ving  principle:  "Where  a  contract  is  entered  into  in  good 
failh  between  a  corporation,  public  or  private,  and  an  individual 
person,  and  the  contract  is  void,  in  whole  or  in  part,  because  of  a 
want  of  power  on  the  part  of  the  corporation  to  male  it  or  to 
enter  into  it,  but  the  contract  is  not  immoral,  inequitable  or  nn> 
jurt,  and  the  contract  is  performed  in  whole  or  in  part  by  and  on 
the  part  of  one  of  the  parties,  and  the  other  party  receives  bene- 
fits bv  reason  of  such  performance  over  and  above  any  equivalent 
rendered  in  retom,  and  theee  benefits  are  such  as  one  party  may 
lawfully  render  and  the  other  party  lawfully  receive,  the  party 
receiving  such  benefits  will  be  required  to  do  equity  toward  the 
other  party  by  either  rescinding  the  contract  and  placing  the  other 
party  in  statu  quo,  or  by  accounting  to  the  other  party  for  all 
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beaefitB  received,  for  whicli  no  eqnivalcDt  has  been  readered  in 
retam ;  and  all  this  should  be  done  as  nearlj  in  accordance  with 
the  terms  of  the  contract  as  the  law  and  eqaity  will  permit."  As 
this  conrt  has  already  decided,  the  city  of  Columbos  bad  the  aa- 
thorily  to  make  a  contract  for  the  supply  of  water  for  protection 
against  fire ;  and,  as  such  contract  has  been  entered  into  and  car- 
ried out  in  part,  wo  are  not  prepared  to  say  that  it  is  void  becaose 
the  authorities  of  the  city  did  not  possess  the  power  to  make  a 
contract  for  the  period  of  twenty-one  years.  If  the  contract  had 
only  been  executory,  and  no  rights  had  accrued,  we  might  hold 
otherwiBc.  As  to  tlie  ratification  of  irregular  contracts,  see  au- 
thorities cited  in  Water- Works  Oo,  v.  Cityof  Columbu:;,  46  Kans. 
677 ;  26  Pac.  liep'r,  1046. 

It  is  forcefully  urged  by  counsel  for  the  city  that  under  para- 
graph 796  of  the  General  Statutes  of  18S9  the  contract  with  the 
water  company  is  void ;  that  a  city  of  the  second  class  cannot 
create  a  void  liability  which  requires  a  tax  to  be  levied  in  excess 
of  four  per  cent.  The  paragraph  reads :  "  At  no  time  shall  the 
levy  of  all  the  city  taxes  of  the  current  year  for  general  purposes, 
exclusive  of  school  taxes,  exceed  four  per  cent  of  the  taxable 
property  of  the  city,  as  shown  by  the  assessmeDt-books  of  the  pre- 
ceding year."  It  appeara  from  the  pleadings  in  the  former  case 
that  the  city  tax  for  the  year  1890  was  twenty-seven  and  one-half 
mills.  This  does  not  include  the  state  and  county  tax,  and  we 
think  the  limitation  only  applies,  as  stated,  to  the  city  taxes  of  the 
Current  year  for  general  purposes.  Adopting  this  construction  of 
the  law,  the  position  of  counsel  is  not  tenable.  It  is  recommended 
that  the  demurrer  to  the  petition  be  overruled.* 

Pes  Oubiah.  It  is  so  ordered,  Yalentine  and  Johnston,  JJ., 
concurriog. 

HoBTOiT,  O.  J.  I  concur  in  the  judgment  recommended  to  be 
entered  by  this  court,  bat  not  in  all  stated  in  the  opinion. 

1.  Htmlolpal  ooipondtons  —  Urn*  cxmbaoU  tofwmtar  uid  llglit  —  •xelii- 
■!▼•  rigbta. —  The  legtslatare  maf  gn,ni  to  indlTiduftls  or  corpontlma  tli« 
eiclusiTB  right  of  anpplTlDg  water  or  gu  to  the  Inhabituica  of  towns  anil  dtloa 
iDCladlag  the  exclusive  right  to  use  the  atreeti  for  that  parposa,  and  U  maj 
•Qthorlxe  Buch  grants  b;  muitleipal  oorpomtlooa.  New  Orleans  Qaa  Co.  v. 
*  Beportwl  In  18  Pm.  Bep'r,  UM; 
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LonlBiana  Light  Co.,  IIS  IT.  8.  6S0;  New  OrlMUiB  Wktar-Wotka  Co.  t.  Hiren, 
ItOTr.  a«74;  LoalBTilleeMCo.  t.  Cltiians' Gu  Co.,  IIS  H.  B.  68Sj  8L  Tun- 
maoj  Wkter-Worka  v.  New  Orle«D)i  Wftter-Works,  lao  D.  S.  S4;  SUnghtar- 
Bnaae  CaauB,  16  WkU.  80;  Cltiuns'  Wmter  Co.  t.  Bridgaport  Hjdnulic  Co., 
65  CoDD.  1;  AtUntIc  Clt^  Wkter-Worka  t.  Atlaatio  dlj,  89  N.  J  Bq.  307; 
Uemphla  t.  Mnrnpfala  Water  Co  ,  5  Helak.  48S;  Sute  t.  Hilmukee  Ou-Llght 
Co.,  S9  Wis.  4S4.  Bat  b  munldpal  eorpoMtion  MDnat  atX»  udoIi  a.a  eicloaive 
gr&nt  wlthoat  eipress  aatboiitr  to  do  bo;  that  It,  the  poirer  miut  be  given  In 
Mpritt  worda  nr  it  moat  be  neceBaarllj  implied  from  tlia  powers  given.  Green- 
ville Wkter-Worka  Co.  v.  City  of  aFeeiiTllla  (Ak.),  7  So.  Rep'r,  40«:  Norwich 
Oaa-Llgbt  Co.  v.  Norwich  Ct;  Oaa  Co.,  2S  Odd.  19;  Cltiiena'  Gaa  &  MIn.  Go. 
▼.  Elwood,  114  Ind.  883;  Crowder  t.  Towd  of  SalllTui  (lad.),  4  Am.  R.  R.  & 
Corp.  Bep.  586;  lAOff  t.  Daluth  (Minn.).  81  N.  W.  Rep'r,  918;  SjncaeB 
Water  Co.  r.  Brra«aBe,  116  N.  Y.  107i  Lehigh  Water  Co. 'a  App«a],  103  Peon. 
St.  61S;  Sute,  ex  rel.,  etc.,  v.  ClDciDnaii  Oaa^Light  Co.,  18  Ohio  at.  802; 
BrenLam  v.  Brenham  Water  Co..  67  Tex.  613;  Oaa  Co.  t.  Parkerabarg,  SO  W. 
Ya.  435;  Saginaw  Oaa-Ligbt  Co.  t.  Saginaw,  38  Fed.  Rep'r,  S29;  Qrand  Rapid* 
£1.  L.  A  P.  Co.  T.  Qrand  Rapids  Edison  El.  L.  ft  F.  Co.,  BS  Fed.  Rep'r,  650. 
But  where  «  light  company  was  ftathorlced  bjr  its  ohuter  "  to  fnmlah  ajij  dty, 
town,  dlitrict,  corporatloa  or  loaili(7,  or  anj  pabUo  institntion,  manubietDiliig 
establishment  or  privnte  premises,  with  gas  or  other  light  for  tiuA  time  artd 
on  tuek  term*  at  may  be  agrted  onhy  the  pariiat,"  it  wm  held  to  anthoriae  a 
cit7  to  contract  with  the  company  for  light  for  twentj-flTe  Tears  knd  to  give 
the  compftn;  the  exclo^ve  um  of  its  etreeta  for  laytog  down  pipes,  etc.  City 
of  Newport  v.  Newport  Light  Co.,  84  Ky.  166. 

This  mle  of  atrlct  construction  is  farther  illuitrated  hyeaeea  relating  to  ferry 
franchisee  and  railroad  prlvilegea  Id  atreets,  among  which  may  be  cited  the  fol- 
lowing: East  Hartford  t.  Bridge  Co.,  10  How.  tSll;  Mlntara  t.  L«rue,  23  How. 
43S;  HcEweo  t.  Taylor,  4  Q.  Greene,  633;  Wright  r.  Nagle,  101  U.  S.  790;  Da- 
vis V.  New  York,  14  N.  Y.  506;  Milhau  v.  Bharp.  27  N.  Y.  SIl;  RaUroad  Co. 
y.  Smith,  20  Ohio  St.  201;  BailroadCo.  t.  Railroad  Co.,  10  Wall.  88;  R^lroad 
Co.  y.  R^lroad  Co.,  70  Ala.  465. 

Any  grant  of  th«  privilege  of  furnishing  water  or  gas  will  not  be  deemed  to 
beeielnnlre  anlnmao  eTpreased.  Id.  "Public  grants  am  to  be  soetrietly 
contlrned  as  to  operate  as  a  surrender  by  them  of  the  sovereignty  no  farther 
than  Is  expressly  declared  by  the  langaage  employed  for  the  purpose  of  theli 
creation.  The  grantee  takee  nothing  In  that  reepect  by  Inference.  Such  Is 
deemed  the  legal  intent  of  the  state  In  imparting  to  Its  dtisena  oroorporations 
powers  and  privileges  of  pobllc  character.  And,  therefore,  esoept  io  far  as 
they  are  by  the  terms  of  the  grant  made  exclnaive,  the  power  Is  reserved  to 
grant  and  permit  the  exercise  of  competing  and  rival  powers  and  privileges, 
however  InJnrioDs  they  may  be.  to  those  taken  by  the  prior  grantee.  Byracase 
Water  Co.  v.  Byracase,  116  N.  Y.  107,  178.  Bee,  also.  State,  ex  rel.,  etc.,  v. 
City  of  Hamilton  (Ohio),  B  Am.  R.  R.  &  Corp.  Rep.  00. 

Not  only  will  snch  grants  be  strictly  ooDstrued  agaiost  the  cMm  of  exdn- 
Sivene^,  bat  if  expresaly  esolnsive,  the  exelasive  feature  will  be  limited  to 
the  preclee  scope  of  the  grant.  Thna  It  has  been  held  that  the  grant  of  an  ex- 
dnnlve  privilege  of  lighting  with  gas  Is  not  infriogwd  by  the  grant  of  a  privl. 
lege  to  light  with  electricity  In  the  same  tenltoijr.    Oaa  C«.  t.  Paikenburg, 
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aO  W.  Ta.  485.  So  ui  exolnalTe  right  W  aapplf  >  dtj  with  wtOmr  ttmn 
"Thrse  Mile  eroek"  Is  not  inWrtend  with  bf  a  gTMit  la  «applf  wtMr  deriTsd 
from  othor  wiarcM.  Stttlo  t.  BI*dt)U«  Wuar-8ap(il7  Co.,  U  Fvd.  Bnp'r,  145. 
In  EoMnoii  v.  Com iiiou wealth,  106  Pewi.  St.  Ill,  it  sppcared  that  tha  Fuel 
Oaa  Company  wi*  organliad  nndei  act  of  April  39, 1S71,  of  PeDa»;lTaDia,  "  lo 
•npply  heat  to  the  pablio  fii>m  gaa  within  the  city  of  Pittsburgh."  A  few 
dafa  afterward  iba  Feno  Foel  Companj  waa  oi^alaad  under  iha  name  Btai- 
ttte  '  for  the  pnipoaa  of  auppljiag  heat  to  the  public  within  the  dij  of  Pittfl- 
bnrgh  bj  meani  of  natural  gaa  conveyed  from  anch  adjoioing  coanilM  aa  maj 
be  oonTeiiient,''  The  act  in  qoeation  pioridad  that  the  franchiaee  and  privi- 
legea  conferred  bj  the  act  ahonld  be  eidnalTe  within  the  district  covered  bj 
the  charter,  and  that  no  other  company  shoald  ba  inaorporated  for  the  aama 
pnrpoae,  nntil  tha  cfflnpany  flrat  incorporated  ahonld  have  from  its  eamlnga 
Toaliiad  and  divided  aniiKig  Ita  gtot^holdera  a  dividend  equal  to  eight  per  cent 
perannomforfiveyaanupoa  Ita  capital  stocE.  Uponaguauarrar^fotoqoeacioa 
the  aaihorlty  of  the  aecood  company  to  eserciw  its  franchises  within  the  terri- 
tory deaignated,  it  wh  held  (hat  the  franchiae  of  the  Erst  company  was  to 
tomiah  heat  produced  from  any  klikd  of  gas  within  the  dty  ot  Pittaborgh,  but 
that  it  had  no  fraachiae  to  bring  nataral  gaa  from  without  tlie  dty;  that  the 
tranchlae  of  the  second  company  waa  to  tnmish  heat  from  natural  gas  obtained 
from  withoat  the  dty;  that  the  franchieas  were  not  ideotleal  or  hoatile,  and 
that  the  saoond  eompanyeonld  esardaa  its  franchises  without  Interfering  with 
the  eidnaive  lighla  of  the  Srst.  "  It  le  aeareely  neeeesary  to  say,"  says  the 
eoart,  "  that  exdutiva  privilegn  which  afiaet  great  public  interesta  must  be 
moat  strictly  construed  agaloit  the  grantee  and  in  the  Inlereat  of  the  public. 
We  do  not  dedde  that  they  are  necessarily  illegal.  The  case  does  not  require 
it.  Bot  wa  are  very  dear  that  thaae  two  franchiaea  are  not  Identical,  and 
therefore  thaona  cannot  operate  to  the  oxclasion  of  the  oth«r."    P.  134. 

tn  the  recent  caae  ot  Long  v.  City  of  Dululh  [Mina..  April  S,  1892),  SI  N.  W. 
Rep'r,  918,  it  appeared  that  the  dty  of  Dolnth  waa  aothoriied  "  to  provide  for 
and  control  tbe  erection  of  watar-WMrks  by  said  Tillage  fat  the  supply  of  water 
to  said  villaga  and  its  Inhabitants,  and  to  grant  the  right  to  one  or  more  pri- 
vate companies  or  corporatiocs  to  erect  water- worka  to  supply  said  village  and 
the  Inhabitania  thenof,  with  water,  and  to  aathoriie  and  empower  such  com. 
pany  or  corporation  to  lay  water-pipes  and  mains  Into,  through  and  under  the 
streets,  avenues,  alleya  and  public  grounds  of  said  village  and  dty  of  Daluth, 
and,  when  necessary  for  properly  carrying  oat  the  parpoaa  of  said  oompany 
or  corporation,  to  appropriate  private  property  in  tbe  vlllagn  or  dty  of  Dnlnth 
to  the  osa  of  said  company  or  corporation,  •  •  *  and  to  control  the  ervo- 
tion  and  operation  of  such  water. works,  and  the  laying  of  snch  pipes  and  mains, 
in  aeeordanee  with  snch  terms  and  conditions  as  may  be  agreed  upon  with  said 
company  or  corporation."  Acting  nnder  this  authority,  tba  dty  made  a  con- 
tract with  the  Duluth  Qaa  and  Water  Company  which  in  effbet  gave  tha  con- 
pany  the  eidnaive  right  to  fnmiah  water  for  pnblio  and  private  use  within 
tha  city  for  a  period  of  thirty  yeara,  and'a  like  privilege  as  to  gas  for  a  less 
period.  The  dty  expressly  stipulated  not  to  grant  like  privilages  to  any  other 
parson  within  the  period,  nor  to  engage  in  tbe  business  itself.  The  snit  was 
to  enjoin  tha  dty  from  estaUlshlng  water-works  of  iu  own  in  violation  of  the 
agreement.     The  court  held  that  the  oontraet  waa  unauthorised,  and  that  the 
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«lt7  WM  not  pMcladad  fram  attabllablngr  mtM-wotka  on  Ito  owu  aoconnt. 
AfMr  TaTi«irlng  the  antboritlM  the  court  taj:  "  An  ezAmiMUon  ol  the  au- 
thotiUM  hera  oltad,  uid  at  otken  ol  Uku  Import,  rmdUj'  l«ad*  to  the  ooacln- 
glon  that  the  chftrtar  powen  of  the  Tillage  of  DiJnth  were  not  sacb  aa  to 
enable  It  to  oonfiir  upon  tha  water  covipaoj  the  ezolaaiTe  right  to  auppl;  the 
moDldpalitf  nith  water  (or  the  period  of  thirty  jeara.  Buch  power  waa  eer- 
taiolf  not  eipreaalj  eoofarred.  Nor  waa  It  aeeeeaarll;  iDvolved  in  the  au- 
tboritj  giren  to  contract  for  a  water  sapply.  and  to  confer  the  right  upon  oaa 
or  mora  private  corporations  to  ealablish  waler-worka  and  a  suppl;  tjeWta. 
Sach  general  langna^e  fall*  ahori  of  expraaalng  an  lotentloa  to  cimfar  the 
power  to  grant  an  excloelve  franchiae  which  ehall  In  effect,  bind  and  mtrict, 
not  only  the  village,  but  the  state,  in  the  ezerclae  of  Its  governmental  fnnc- 
tioos,  for  thirty,  aixty  or  one  hundred  yuara,  or  forever.  It  may  be  aaid  that 
the  power  to  contract  would  be  aeelesa,  unleaa  the  privilege  oonferred  may  be 
made  exclnrtve;  for  otherwise  privato  corporations  or  persona  would  not  en- 
gage bi  an  undertaking  involving  the  neceaalty  for  very  large  etpendllnrea 
of  capita]  in  works  which  might  be  rendered  nnproStable,  f f  not  valneless,  by 
the  BnbeeqDent  a<!tion  of  the  ronnictpal  or  state  government.  The  argument 
la  not  without  force.  The  cases  cited  abore,  and  othen,  show  that  ii  baa 
often  been  advanced  in  support  of  claims  of  exclauivs  privilege*,  but  It  has 
rarely,  if  ever,  prevailed.  It  Huggesta  considerKtlons  of  policy  which  may  In- 
flacDce  tha  legialatnrea  to  grant,  or  to  antborlse  the  granting  of  eselQeiva 
privllegea;  bat  the  prindplea  In  accordance  with  which  legislative  grants  of 
this  kind  are  to  be  coodtmed  seem  to  be  so  clearly  established  that,  generally, 
not  mnch  weight  can  be  given  to  snch  an  argument  In  detormlulng  tbe  effect 
of  particular  laglalatWe  action." 

While  the  authorities  are  substantially  tiDlform  that  a  city  cannot  grant  an 
esdnrive  right  to  f  amlah  water  or  gas,  nnlesB  ezpniflaly  authorized  to  do  so, 
there  is  some  conflict  ou  the  qnestioa  whether,  under  a  general  power  to  con* 
tract  for  light  or  water.  It  can  make  a  valid  eontract  for  a  torn  of  ycara.  The 
following  are  the  caaea  on  the  subject:  Greenville  Water- Works  Co.  v.  Town 
of  Ore«nvnie(Ala.),  TSo.Rep'r,  409;  East  Bt.  Louis  v.  East  St.  Louis,  etc.,  Co., 
98111.  410iCarlyleWatar,  etc.,Co.v.City  of  Carlyle,  81  HI.  App.  82S;  Drcatnr 
Qae-Light  Co.  v.  City  of  Decatur.  34  111.  App.  5U;  Indianapolis  v.  lodlanapolli 
tiasL.  AC.  Co.,MInd.  396;  Citiiens' OaaA  Mln.  Co.  v.  Elwood,  lU  Ind.  888; 
Crowder  v.  Town  of  Salllvan  (Ind.).  4  Am.  R.  R.  &  Corp.  itep.  066;  Grant  v. 
City  ol  Daveuport,  86  Iowa,  896;  Atlantic  City- Water- Works  v.  Atlantic  aty, 
46  N.  J.  Law,  378;  Richmond  Co.  Qaa-Ltght  Co.  v.  Middletown,  09  N.  T.  328: 
Syracuse  Water  Co.  v.  Syracuse,  116  S.  T.  167;  State,  ex  rel.,  v.  Cincinnati 
Qas-Ugbt,ete.,Co.,  16  Ohio  St.  963;  Brenham  v.  Brenham  Wai«rCo.,S7Tex. 
M2;  Oarriaon  v.  Oiloago,  7  Has.  480;  Saginaw  Oao-Llght  Co.  v.  Saginaw,  98 
Vt>i.  Itop'r,  099. 


MoAitTHint  V.  TiHis  Psiirmro  Co. 

(flopreaie  Court  of  Vlnnesota,  Fab.  9,  ism) 
1.  COHPOKATIOHB.     ADOFTIIta  COITTBACT  HADX   BT  PnOHOTEBS.      While  a 

•orporadon  is  not  bound  by  engagemanta  made  on  ita  iMhalf  by  Ita  pHMnotars 
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b«foT«  Ita  orgmnlution.  It  nuj,  «ftar  It  1b  organised,  mftke  snch  fl 
icscontnota  by  adoptliig  them  u  Ita  om;  uid  this  It  mkjdoin  the  mme  ouui- 
uer  melt  might  niKke  dmlUr  oFiginal  contKcta.     Battelle  v.  PaTement  Co.,  33 
N.  W.  Bap'r.  827;  87  Mno,  B9,  fallowed. 

3.  ADOPTIOH  DOBB  miT  BEI^TB  BAOK  TO  UAKIItO  OF  O0R1KACT.  Tho  Mt 
(i(  tho  corpontioD  in  ulopUag  snch  «Dg»gementH  Ib  not  •  ntiSeadon,  which 
relatee  back  to  the  date  of  the  making  of  the  contract  b;  the  pTomotw,  but  1^ 
In  Itml  efibct,  the  making  of  a  contract  aa  of  the  date  of  the  adoption. 

8,  Btatdte  of  FRAODe.  PxRvoKMAmm  wirnni  a  tkar,  Tikk  coicpotxd 
YROM  SATE  OF  ADOlTiOtl  BT  cx>RPOSATiON.  HcDce,  althoDgh  the  oontiact 
made  In  behalf  of  tho  contemplated  corpnratloa  waa,  by  Itfl  tormB,  not  to  bo 
performed  within  one  year  from  the  datoof  the  making  thereof  bj  the  promo- 
ter, it  ii  not  within  the  Btatnte  of  franda  If  It  be  performed  within  one  few 
from  the  date  of  Ita  adoption  by  the  corporation  after  Ita  orgaoiaailon. 

APPEAL  from  dietrict  court,  Heunepin  conntv,  Canty,  judge. 
Action  by  1).  A.  McArtlmr  ag&inat  the  Timoa  Printing' 
Company  to  recover  damages  for  a  breach  of  contract.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

George  F.  Edioards  for  appellant,    ff.  B.  Wrighi  for  respond- 


MrrcHBLL,  J.  Tlie  complaint  alleges  that  about  October  1, 
ISSd,  tlie  defendant  contracted  with  plaintiff  for  hie  servicee  as 
advertising  Bolicitor  for  one  year;  that  iu  April,  1890,  it  die- 
dutrged  him,  in  violation  of  the  contract.  The  action  is  to  recover 
damages  for  the  breach  of  the  contract  The  answer  sets  np  two 
derenses  :  (1)  That  plaintiff's  employment  was  not  for  any  stated 
time,  but  only  f i-om  week  to  week ;  (3)  that  he  was  discharged, 
for  good  cause.  Upon  the  trial  there  was  evidence  reasonably 
tunding  to  prove  that  in  September,  1889,  one  C.  A.  Mimocks 
and  others  were  engaged  as  promoters  in  procuring  the  organiza- 
tion of  the  defendant  company  to  publish  a  newspaper;  that, 
about  September  12,  Nimocks,  as  sncli  promoter,  made  a  con- 
tract with  plaintiff,  in  behalf  of  the  contemplated  company,  for 
his  services  as  advertising  solicitor  for  the  period  of  one  year 
from  and  after  October  1 — the  date  at  which  it  was  expected 
that  the  company  would  be  organized ;  that  the  corporation  was 
not,  in  fact,  organized  nntil  October  16,  bnt  that  the  publica- 
tion of  the  paper  was  commenced  by  the  promoters  October  1, 
at  which  data  plaintifE,  in  pnrsnauce  of  his  arrangement  with 
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I^imockS)  entered  ttpon  the  discharge  of  his  dntiee  as  adrertuiaj^ 
•olicitor  for  the  paper;  that  aiter  the  oi^nization  of  the  com- 
pany he  continued  in  its  einployiuent  in  the  same  capacity  until 
discharged,  the  following  April ;  that  defendant's  bo;ird  of  direct- 
ors never  took  any  formal  action  with  reference  to  the  contract 
made  in  its  behalf  byNimocks,  bat  all  of  the  stockholders,  direct- 
ors and  officers  of  the  corporation  knew  of  this  contract  at  tlie 
time  of  its  organizAtion,  or  were  informed  of  it  soon  afterward, 
and  none  of  tltem  objected  to  or  repudiated  it,  bnt,  on  the  con- 
trary, retained  plaintiff  in  the  employment  of  the  company  witli- 
ont  any  other  or  new  contract  as  to  his  eerrtcee. 

There  is  a  line  of  cases  which  hold  that  where  a  contract  is 
made  in  behalf  of,  and  for  tho  benefit  of,  a  projected  corporation, 
the  corporation,  after  its  organization,  cannot  become  a  party  to 
the  contract,  either  by  adoption  or  ratification  of  it.  Abbott  v. 
Hapgood,  150  Mass.  243;  22  N.  E.  Rcp'r,  907;  Beach  Corp., 
§  198.  This,  however,  eoeme  to  be  more  a  question  of  n:ime  than 
of  snbstance ;  that  is,  whether  the  liability  of  the  corporation,  in 
SQoh  cases,  is  to  be  placed  on  the  grounds  of  its  adoption  of  the 
contract  of  its  promoters,  or  upon  some  other  ground,  such  as 
equitable  estoppel.  This  court,  in  accordance  with  what  we  deem 
sound  reason,  as  well  as  the  weight  of  authority,  has  held  that, 
while  a  corporation  is  not  bound  by  engagements  made  on  its  bu- 
half  by  its  promotera  before  its  organization,  it  may,  after  its  or- 
ganization, make  each  engagements  its  own  contracts.  And  this 
it  may  do  precisely  as  it  might  ntako  similar  original  contracts, 
formal  action  of  its  board  of  directors  being  necessary  only  where 
it  would  be  necessary  in  the  case  of  a  similar  original  contract. 
That  it  is  not  requisite  that  such  adoption  or  acceptance  be  ex- 
press, bnt  it  may  be  inferred  from  acts  or  acquiescence  on  part  of 
the  corporation,  or  its  authorized  agents,  as  any  similar  original 
contract  might  be  shown.  Battelle  v.  Pavement  Co.,  37  Minn. 
89  ;  33  N.  W.  Rep'r,  327.  Sea,  also,  Mor.  Corp.,  §  548.  The 
right  of  the  corporate  agents  to  adopt  an  agreement  originally 
made  by  promoters  depends  upon  the  purposes  of  the  corporation 
and  the  natnre  of  the  agreement.  Of  course,  the  agreement  must 
be  one  which  the  corporation  it^lf  coitld  mtike,  and  one  which 
the  nsnol  agents  of  the  company  have  express  or  implied  author- 
ity to  make.     That  the  contract  in  this  case  was  of  that  kind  is 
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Teiy  clear ;  nad  the  acta  and  acqaieeoeoee  <^  th.9  corporate  offiowB, 
after  the  organizatioD  of  the  companf,  fnlljr  jnatified  the  jnrj  in 
finding  that  it  had  adopted  it  as  its  own. 

The  defendant,  bowevra*,  claima  that  the  contract  was  void 
under  the  statate  of  frauds,  becanee  "  b/  its  terms,  not  to  be  per- 
formed within  one  year  from  the  making  thereof,"  which  coonsel 
assnmes  to  be  September  13  —  the  date  of  the  agreement  between 
plaintiff  and  the  promoter.  This  proceeds  apoa  the  erroneoos 
theorj  that  the  act  of  the  corporation,  in  such  cases,  is  a  ratifica» 
tion,  wbioh  relates  back  to  tlie  date  of  the  contract  with  the  pro. 
moter,  ander  the  familiar  maxim  that  "  a  subsequent  ntificatiou 
has  a  retroacttTe  effect,  and  is  equivalent  to  a  prior  cotnmand." 
But  the  IiabiUt7  of  the  corporation,  under  such  drcomstauces, 
does  not  rest  npon  any  principle  of  the  law  of  agency,  bnt  upon 
the  immediate  and  volnntar;  act  of  the  company.  Although  the 
acts  of  a  corporation  with  reference  to  the  contract  made  by  pro- 
moters in  its  behalf  before  its  organization  are  frequently  loosely 
termed  "  ratification,"  yet  a  "  ratification,"  properly  so  called,  im- 
plies an  existing  person,  on  whose  behalf  the  contract  might  have 
been  made  at  the  time,  Tliere  cannot,  in  law,  be  a  ratification  of 
a  contract  which  could  not  have  been  made  binding  on  the  ratifier 
at  the  time  it  was  made,  becanee  the  ratifier  was  not  then  in  ex- 
istence. In  re  Empress  Eng.  Co.,  Id  Ch.  Div.  128 ;  Melhado  v. 
Railroad  Co.,  L.  R.,  9  C.  P.  505 ;  Kelner  v.  Baxter,  L.  B^  3  C.  P. 
1S5.  What  is  caUed  "  adoption,"  in  such  cases,  is,  in  I^;al  efiCect, 
the  making  of  a  contract  of  the  datoof  the  adoption,  and  not  as  of 
some  former  date.  The  uontract  in  tbis  case  was,  therefore,  not 
within  the  statate  of  frauds.  The  trial  conrt  fairly  submitted  to 
the  jury  all  the  issues  of  fact  in  this  case,  accompanied  by  instruc- 
tions as  to  the  law  which  were  exactly  in  the  line  of  the  views  we 
have  expressed;  and  the  evidence  justified  the  verdict 

The  point  is  made  that  plaintiff  should  have  alleged  that  the 
contract  was  made  with  Nimocks,  and  subsequently  adopted  by 
the  defendant.  If  we  are  correct  in  what  we  have  said  ai  to  the 
l^al  effect  of  the  adoption  by  a  corporation  of  a  oontraot  made  by 
a  promoter  in  its  behalf  before  its  organization,  the  piaintiff 
l)roper1y  pleaded  the  contract  as  having  been  made  with  the  de- 
fendant.  But  we  do  not  find  that  the  evidence  was  objeotad  to 
Dn  the  ground  of  a  varianoe  between  it  and  the  complunL    ^m 
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Msignmentoof  errorareTarjttamerooBjbat  wh&tbaB  beon  already 
said  covers  all  that  are  entitled  to  au;  special  notice.  Order 
affirmed.* 


C0BP0RATI0N9  —  COSTEACra  OP  PROMOTERS  —  ADOPTION  AND 
HATIPIC'ATION. 

1.  OorporatloD  not  Uabla  apon  oontrmota  nutds  bsfors  Ha  organliatloa  In 
lUnuiw  or  balulf  Without  aom*  not  of  Ita  own  adopting  or  BMMtUng  thoroto. 
—  A  corpuTmtloQ,  thoDKh  Impoailble  without  nwmbera.  Is  nsvertheleaa  k  din- 
tinct  and  Mpante  entity.  Uke  «  nktonl  peraoa  It  cmidoI  b»  boned  b^  a 
contract  without  ita  coDsent,  eipresa  or  ioiplied.  It  followa  that  a  cootran 
made  belore  It  came  into  existence,  b^  those  intereiited  In  Ita  farmatlOD,  ami 
Intended  to  bind  or  nlTect  It,  le  la  no  wB^blDdlDg  upon  ttto  oorporatloQ,  un1ri-> 
It  ratlBsa  or  adopts  the  same  or  takes  the  beoeSt  theraoC.  or  unless  such  cmi- 
tract  is  made  obligatory  b^  its  organic  law.  To  thli  extant  the  anthnrllii.. 
•re  uniform.  Hoore&Haudlej  Hardware  Co.  t.  Towera  Hardware  Co.,  87  Alu, 
a06;  Little  Rock,  etc.,  R.  Co.  v.  Perry.  37  Ark.  IM;  Perry  y.  Little  Rock,  ^f  . 
R.  Co.,  44  Ark.  883;  Morriaoo  v.  Gold  Mouutalo  Gold  MIn.  Co.,  S2  <W.  iW: 
Hawkins  y.  HaiuGeld  Gold  Min.  Co.,  fiS  Cat.  513:  New  Tork.  etc,  B.  Co.  v. 
Eeichum,  27  Conn,  170;  Staoton  v.  New  Tork.  etc.  B.  Co.,  09  Conn.  372, 
RoCtford,  etc,  R.  Co.  y.  Sage,  M  HI.  338;  S«fety  Deposit  Life  Ins.  Co.  t. 
Smith,  69  HI.  SOQ;  Btowe  v.  Flagg,  72  111.  397;  Gent  y.  Manufacturers',  etc., 
Ina.  Co.,  107  III.  ltS2;  Carey  v.  Dee  MolaM  Co-op.  Coal  ft  MIn.  Co.,  81  Iowa, 
«74:  47N.W.  Bep-r,  832;  Hareband  t.  Loan  A  Pledge  Atan.,  SO  U.  Ann.  888; 
Franklin  Fire  Ins.  Co.  y.  Hart,  SI  Md.  59;  Frost  v.  Inhabitants  of  Belmont,  6 
Allen,  192;  Abbott  r.  Hapgood,  130  Maaa.  348;  Peno.  Match  Co.  y.  Hapgood, 
141  Maaa.  14S;  Carmody  y.  Poweiv,  60  Mich.  2S;  Batttlle  y.  N.  W.  Pavement 
Co.,  37  Minn.  89:  Mnnaon  v.  Syracuse,  etc.,  R.  Co.,  108  N.T.  69;  Wllbary. 
New  Tork  Electric,  etc.,  Co..  68  N.  T.  Super.  SS9;  TIA  r.  Quaker  ITlty  Nat. 
Bank,  141  Penn.  St.  090;  21  Atl.  Rep'r,  660;  HaU  y,  Vt.  &  Maaa.  R.  Co.,  38 
Vt.  401;  BaSngton  t.  Bardon  (Wla.).  60  N.  W.  Rep'r,  771;  Greeohalgb  v. 
Mancheater  &  B.  R.  Co.,  9  Simons,  416;  Qnnn  y.  London,  ntc,  Ina.  Co.,  12  C. 
B.  (N.  S.)694;  104E.  C.  L.  B.  694;  Williams  y.  St.  George  Harbor  Co.,  2  De 
Gex  &  J.  948;  Caledonia,  etc.,  R.  Co.  v.  Mafflatratea,  3  Haoq.  891;  Payne  y. 
New  Soath  Wales,  etc,  Co.,  10  Bicti.  388;  Hutchinaon  v.  Surrey  Oouaamers' 
Oaa-Light,  etc.,  Co.,  11  C.  B.  639;  Preston  y.  Llyerpool,  etc.,  E.  Co.,  0  H.  L. 
Cas.  609;  7SE.C.  L.  B.  689;  Melhadov.  Porto  Alegre,  etc.,  R.  Co.,  L.  R.,  ftC. 
P.  903;  Eelner  v.  Bailer,  L.  R.,  2  C.  P.  174;  In  re  Northamberland  Ave. 
Hotel  Co.,  L.  R.,  88  Cb.  IHy.  16;  In  re  Empress  Engineering  Co.,  L.  R.,  IC  Ch. 
Dly.  135. 

The  principle  ia  general  and  applies  to  contracts  of  every  deacriptioo,  so 
tliat  U  fa  DDneoessary  to  specify  the  particular  contracts  and  drenmstanoea  In- 
volved In  the  caaea  dted.  Some  appareut  exceptions  may  be  foand  In  the 
earlier  Bogliah  eases.  See  Edwards  v.  Grand  Junction  R.  Co.,  1  Hjl.  ft  C. 
WO;  Stanley  v.  Cheater  ft  BtAenhead  R.  Co.,  8  Hyl.  A  C.  778.  But  the  later 
eaaee,  an  we  ahall  hereafter  ahew.  go  etill  farther  than  the  general  rule 
•BeportedlaUN.  W.Bep-r.M. 
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■taled,  and  hold,  not  only  that  aiich  oontncu  &re  not  binding  opon  the  eoi^ 
pontioD,  bat  that  it  caoDOt  even  adopt  or  Mtif;  them.  See  eepedally  la  t« 
Bmpreos  EDgiaeering  Co.,  L.  R.,  16  Ch.  Div.  135;  In  re  North Dmb«rlatid  A.7e. 
Hot«l  Co.,  L.  B.,  88  Ch.  IHt.  16. 

The  AtnerickQ  euea  which  coma  nemrest  an  axceptioo  are  Low  t.  Conn.  &  Pas* 
■ampBicB.Go.,4jN.  H.8T0;S.C.,48N.H.284,BiidHallv.Yt.ftMaas.R.Co.,SS 
Vt.  401,  in  which  tt  waa  held  thai  a  oorporatian  waa  liable  for  Miricea  rendered, 
after  Ita  charter  bad  been  granted,  in  procuring  BabacriptioDB  to  its  Btock  and 
perfecting  iu  corporate  organization.  In  the  New  Rampebire  case  there  waa  an 
agreemijot  betwaen  the  plaintiff  and  the  promoters,  that  the  plaintiff  should 
he  compeiuated  fur  IiIh  MiTicea,  and  the  deciiloo  is  put  upon  the  grouod  tliat 
the  oorporatioD,  bj  accepting  the  Bobacriptioaa  procured  bj  the  plaiotiS  or 
through  hla  eSorta,  with  knowledge  of  the  agreement,  thereby  ratiGad  or 
adopted  the  same.  It  \b  made  easential  to  a  recovery,  that  there  should  have 
been  an  underBtandiDg  or  agrsemeac  with  the  promotera  that  the  pUiaiiff 
Bltould  be  compeaaated  by  the  oorporatioa  for  his  Berriees,  that  the  corftora- 
tion  ahould  have  received  the  benefit  of  the  servioea  by  accepting  the  sub- 
BcriptloDB,  that  It  should  have  had  notice  of  the  agreement  at  the  time  of  such 
acceptance,  and  that  the  aervlcea  Bliould  have  l>een  oidered  or  approved  by  a 
majority  of  the  Incorporators  named  in  the  cltarter.  The  Vermont  case  is  put 
upon  the  ground,  that  the  corporation  bad  an  inchoate  eilstanoe  a((«r  lis 
charter  was  granted,  that  the  eervices  wer»  necessary  to  complete  its  oigani. 
lation  and,  therefore,  that  a  promise  to  pay  therefor  would  be  implied.  In 
Qunn  V.  London,  etc,  Ins.  Co.,  13  C.  B.  (N.  S.)  604;  IM  £.  C  L.  R.  604,  it  waa 
held  that  a  contract  made  with  the  directors  of  a  proviaionally-regiEtervd  com- 
pany waa  not  binding  upon  the  completely-registered  company,  though  rati* 
fied  and  confirmed  by  the  deed  of  settlement.  To  same  effect,  Melhado  v. 
'  Porto  Alegre,  etc.,  R.  Co.  L.  R.,  9  C.  P.  608. 

In  general  a  corporation  is  not  liable  lor  services  and  expenses  Incurred  in 
and  about  its  organization,  wlietlier  in  procuring  lis  cliarter,  obtaining  sub- 
■crlptiou«  to  its  stock  or  otherwise,  snd  whether  there  was  an  agreement  with 
the  promoters  for  compenaation  or  not.  Nsvr  York,  etc,  R.  Cu.  v.  Eetchum, 
37  Conn.  170;  Rockford,  etc..  R.  Co.  v.  Sage,  95  111,  839;  Marchand  v.  Loan  & 
Pledge  Assn.  36  La.  Ann.  888;  Frost  v.  Inhabitants  of  Belmont,  6  Allen,  132; 
Wilbur  V.  New  York  Electric,  etc,  Uo.,  68  N.  Y.  Super.  839;  Bell's  Gap  R.  Co. 
V.  Christy,  70  Penn  St.  54;  TiSl  v.  Quaker  City  Nat.  Bank,  141  Penn.  St.  S50; 
ai  All.  Hap'r,  680;  Melhado  v.  Porto  Alegre,  etc,  B,  Co.,  L.  R,  9  C.  P.  503. 
In Btanton  V.  New  Yorit  &  Eastern  R.  Co.,50Conn.  373,  the  corporatlou.after 
it  was  fully  organixed,  expressly  adopted  and  ratified  such  a  contract,  and  was 
held  bound  by  It.  In  Tilson  v.  Warwick  Qas-Light  Co.,  4  B.  &  C.  903;  10  E. 
C.  L.  R.  677,  sod  In  re  Brampton  &  L.  R.  Co.,  L,  R,,  10  Ch.  App.  177,  the 
charters  la  question  expressly  provided  for  the  payment  of  preliminary  ex- 
peases.  In  Rockford,  etc,  B.  Co.  v.  Sage,  65  111.  838,  the  onurt  says:  "  It 
seems  unjust  to  stockholders,  who  satxicribe  and  pay  for  slock  In  a  company, 
that  their  slock  should  be  subject  to  the  Incumbrances  of  such  claims,  and 
which  they  bad  no  voice  In  creating." 

3.  Adoption  and  ratification  of  oonti«ota  nude  before  laDorporatlon. —  The 
Eoxlinb  cases  are  conflicting  as  to  the  power  of  a  corporation  to  adopt  or  ratify 
ft  coDtraet  made  b«fcu«  lis  InoorporaUon.     The  earlier  oaaea  favor  tit*  right  (o 
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do  BO.  wflliamB  V.  St.  George's  Rubor  Co  ,  3  De  Qnx  &  J.  5M  ;  B&rl  of 
LlndM?  T.  Oraat  Northera  R.  Co.,  10  Hm,  664  ;  Bodford  A  Csmbridgo  R. 
Co.  T,  Stonier,  3  JobQA.  ftH.  748  ;  PiMton  t.  Ltrarpool,  «to.,  B.  Co..  S  H.  L. 
Caa.  605;  In  re  Hereford,, etc,  Bngliieerlag  Co.,  L.  R.,  S  Ch.  Dir.  621  i  ToacL* 
T.  Met.  Rj.  Warehouiing  Co.,  L.  R.,  6  Cb.  871;  Spiller  r.  Puis  Sk*tlng  Rlak 
Co.,  L.  R.,  7  Ch.  DiT.  868.  The  later  cases  are  very  dacidedl;  oppoaed  to  tbia 
vten.  auna  v.  LoadoQ.  etc.,  lot.  Co.,  IS  C.  B.  {VS.  S.)  694  ;  104  E.  C.  L.  R. 
694  :  EelneT  v.  Baxter,  L.  R.,  S  C.  P.  174 ;  Halhado  t.  Porto  Alegre,  et«.,  R. 
Co.,  L.  B.,  9  C.  P.  608 ;  In  re  Empress  EngiDeering  Co.,  L.  B.,  16  Cb.  IHt. 
123  ;  In  re  Northnmberland  Are.  Hotel  Co.,  L.  B.,  S3  Cb.  IKt.  16. 

In  Eelner  v.  Baxter,  L.  R.,  9  C.  P.  174,  a  proposltloo  to  sell  oertrin  prop- 
erty was  made  \>j  the  plidntiff  to  "A.,  B.  aod  C.  on  behalf  of  tbe  proposed 
Gravetend  Royal  Alexandria  Hotel  Company."  Tbo  proposition  w»«  ac- 
cepted, signed  by  "  A.,  B.  and  C,  on  behalf  ot,"  etc.  The  proposed  com. 
panj  was  afterward  formed  and  It  took  possesEloD  ot  and  used  tba 
property  la  question,  but  did  not  pa;  for  It.  In  a  salt  for  the  price  against  A., 
B.  and  C,  iodlTidnally,  they  were  held  liable.  It  was  held  that  the  company 
«OQld  not  ratify  a  contnuit  made  before  It  eamsiutoeilBtenoe  ;  that  where  one 
contracts  as  agent  of  a  principal  not  In  existence,  he  is  liable  as  princip&l,  and 
that  a  stranger  cannot,  by  a  subsequent  nttlBoatioa  ot  the  contnot,  relieve  him 
from  liability  on  anch  contract.  Erie,  C.  J.,  nays  :  "It  was  once.  Indeed, 
thought  that  an  inchoate  liability  mlg'ht  be  Incarred  on  behalf  of  a  propoeed 
company,  which  wonld  become  binding  upon  it  when  Bobseqaentl;  formed; 
but  that  notion  was  manifestly  contrary  to  the  principles  upon  which  the  law 
ot  contract  is  founded  There  must  be  two  parties  to  a  oontiact ;  a^d  the 
rights  and  obligations  which  It  creates  cannot  be  transferred  by  one  of  them 
to  a  third  person  who  was  not  In  a  oondltioa  to  be  bound  by  It  at  the  time  It  was 
made."  In  re  Northnmberland  Ave.  Hotel  <Jo.,  L.  B.,  83  Ch.  DIt.  16,  is  a 
very  similar  case. 

In  case  of  In  re  Empress  Engineering  Co.,  L.  R.,  16  Cb.  DIt.  13n,  A.  &  B.  agreed 
with  C,  who  was  acting  tor  a  cximpany  thereafter  to  be  formed,  that  they  would 
sell  to  the  company  and  that  the  company  shonld  bny  a  certain  business  and 
firopnrty,  and  a  part  of  the  agreement  was  tliat  the  company  shonld  pay  J.  and 
P.  60  gnineas  for  Berricee  In  the  organization  ot  the  compan/.  The  com- 
pany was  formed  and  expressly  ratiSud  the  agreement.  Afterward  an  ordai 
was  made  to  wind  up  the  company,  and  J.  and  P.  put  in  a  claim  in  accordance 
with  the  agreement,  which  was  disallowed,  on  the  ground  that  (he  company 
could  not  ratif;  the  contract.  Jessel,  H.  R.,  aays:  "The  contract  between  the 
promoters  and  the  so-called  agent  for  the  company  of  course  was  not  a  con- 
tract binding  upon  the  oompany,  for  the  company  had  then  no  existence,  nor 
could  it  become bindtng  upon  the  company  by  ratiScatlon,  beoaute  it  has  been 
dedded,  and,  as  it  appears  to  me,  well  decided,  that  there  cannot  In  law  be 
an  effectoal  ratlflcatlon  of  a  contract  which  could  not  hare  been  made  binding 
oD  the  ratifler  at  the  time  it  was  made,  because  the  ratlQer  was  not  then  in 
existence.  It  does  not  follow  from  that  that  aces  may  not  be  done  by  the 
company  after  Ita  formation  which  make  a  new  contract  to  the  same  effect  aa 
the  old  one,  but  that  stands  on  a  different  principle." 

The  Am#rlcAn  cafm  are  nnlfnrmlT  tn  ilm  •fUert  ihat  a  corporation  may 
tdopt  or  ratify  a  oontrsct,  iriilch  is  withiu  (ha  ocope  ut  Iih  powers,  made   b«- 
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fors  Ita  InoDrporatiiHi,  wiA  k  view  to  Uiid  or  baoefit  the  eorpomim,  and  ibit 
ftftar  aucli  jatiBoition  or  adoption  the  oonCisct  mM.j  be  anforeed  by  or  agaiod 
it.  Moora  &  Hmadley  Hardware  Co.  t.  Tower'a  Hatdwkn  Co.,  S7  Ala.  200: 
Little  Rock,  etc,  B.  Co.  t.  Perrj,  87  Ark.  164 ;  Parrj  v.  LitUe  Boi^  etc,  S. 
Co.,  44  Ark.  B8S;  BtactOD  t.  New  Tork,  etc.,  B.  Co.,  S9  Conn.  373i  Bockford. 
etc,  B.  Co.  T.  si^,  63  111.  338i  Reichwald  r.  Cofumerdal  Hotel  Co.,  106  111. 
489,  44S;  C*rvj  v.  Dea  Moinei  Co-op.  Coal  &  Min.  Co..  81  Iowa,  674;  47  N. 
W.  Bsp'r.  88d  ;  Grape  Sogar,  etc.,  Mfg.  Co.  v.  Small,  40  Ud.  89S;  Penn. 
Match  Go.  T.  Uapufood,  141  Maaa.  146  (see  oommeDU  on  tbia  c«m  and  that  of 
Abbott  V.  Hapgood,  150  Maoa.  348,  at  tke  sod  of  thia  sectloQ);  Battalle  t.  X. 
W.  Pavement  Co.,  87  Minn.  80;  Paston  Cattle  Co.  t.  FtrM  Nat.  Baok,  SI  Neb. 
631;  Low  T.  Conn.  &  Paai>amp«io  B.  Co.,  45  N.  H.  870;  46  N.  H.  284;  Bom- 
mer  t.  Am.  Spiral  Spring  BaU  Hinge  Mfg.  Co.,  81  N.  T.  468;  Hnnaon  r. 
Bjraense,  eta,  B.  Co.,  108  N.  Y.  S3;  arier  v.  Hanrd,  18  X.  Y.  Snpp.  ^3; 
BoH'h  Uap  B,  Co.  v.  Chrlat;,  7Q  Penn.  St.  64i  Swiaslifllm  r.  Swiaavale  Laandr; 
Co.,  QS  Penn.  St.  S67;  Tifft  v.  Quftksr  Cit;  Nat.  Bank,  141  Penn.  St.  G30;  21 
Atl.  Rep'r,  060;  Bofflnir'')')  »-  Bardon  (Wis.).  50  N.  W.  Eep'r,  776;  Whim*/ 
T.  WTinan,  101  U.  ^.  392.  "It  ia  well  enough  oettted  that  oorporatlona  maj, 
hj  expreaa  agreement,  aiaame  obligatiooa  entered  into  bj  the  pronLoters  of 
the  corporation  prior  to  Ita  ol^anlxation,  wilti  a  view  thereto,  where  the  cor- 
poiadon  derirea  the  benefit  of  that  in  respect  of  witich  such  oUigatioas  were 
Incnrred."     Beicbwald  t.  CkmiDiercIal  Hotel  Co.,  106  111.  489,  448. 

In  Stanton  t.  New  York,  etc,  B.  Co.,  SS  Cono.  S73,  where  there  was  a 
written  ratiSca^on  by  the  railroad  company  of  a  eontnct  made  before  incor* 
poration,  the  court  Bays:  ''The  directors  acted  with  Inll  knowledge  of  all 
the  facts,  and  with  sack  knowledge  they  '  ratified '  the  contract.  That  word 
llaelf  means  the  adoption  of  a  previoualy -formed  contract.  Ratification  relates 
back  to  tbe  execution  of  the  contract  and  renden  it  obligatory  from  the  oot- 
set.  By  t'.ie  natnre  of  the  act  the  party  ratifying  beeomee  a  party  to  the  con- 
tract and  la  on  the  one  hand  entitled  to  all  Ita  benefita  and  on  the  other  is 
boand  by  ita  terms.  Edwarda  y.  Grand  Janction  By.  Co.,  1  Mylne  ft  Cr. 
060,  073;  Ntgley  r.  Lindsay,  67  Penn.  St.  317.  Hharawood,  J.;  Anderson's 
Diciionary  of  the  Law,  in  oerbumi  Low  v.  Conn.  A  Paaa.  BIT.  B.  Co.,  45  N. 
B.  870;  Stanley  v.  Cheater,  etc.,  R.  Co.,  3  Uylne  Ss  Cr.  773.  A  corpontion 
Las  power  when  fully  organixed  to  ratify  a  contract  made  by  ita  promoten 
when  It  ia  one  within  the  purpoaea  for  which  the  corporation  was  organiied 
and  appeara  to  be  a  reaaooable  meana  for  the  carryiog  ont  of  thone  pnrpoee*. 
Horaweta  Corp.  549:  Toache  t.  Metropolitan  Warebooaing  Co.,L.  B.,  6  Ch. 
App.  671.  And  the  ratification  maksa  the  contract  In  all  lespeete  what  It  woald 
have  been  it  the  requisite  power  had  existed  when  it  was  entered  into.  Wliit- 
ney  t.  Wyman,  101  U.  S.  363;  Angell  &  Amea  Corp.,  g  8M;  Church  v. 
Sterling,  16  Conn.  888;  Fleckner  v.  Baok  of  U.  S.,  8  Wheat.  363.  Story,  J." 

It  would  seem  eaaential  that  the  contract  ahonld  have  been  made  with  tho 
corporation  In  view  and  with  the  intent  that  the  corporation  ahonld  have  the 
benefit  and  take  the  bnrden  thereof.  Perry  A  Uttle  Bock,  ate,  R.  Co.,  44 
•  Ark.  SS3;  Tiff^  t.  tjuaker  City  Nat.  Bank,  141  Penn.  St-  530;  31  AtL  Bep'r,  SOa 
At  least  this  woald  be  essential  in  order  to  enable  a  corporation,  of  Ita  own  miv 
tion,  to  take  the  ben^t  of  a  contract  and  enforce  it  against  the  other  party. 
In  Little  Rock,  etc,  B.  Co.  v.  Perry,  87  Ark.  164,  which  was  a  anlt  to  »eo*er 


idbyGoOgic 


MoAitiHuit  V.  Tikes  PsjJsnsQ  Go.  751 

for  UboT  uid  materUIa,  nnder  a  ooainet  OMda  with  Um  pmnotsn  of  the  com- 
puiy,  tbe  eonrtMys:  "Frniuftll  tho  ftuthori^sa,  ItsofimB  el*>r  tbat.  Id  otder 
to  reooTsrln  ankotlonatUw,  the  plaintiff mnit  Bbow«itbi» Ml  aspraea  promlae 
of  the  new  company,  or,  that  th«  contrnot  vas  mada  wUU  penmu  tbea  eu. 
{agtfd  in  its  iuttaUJjM,  and  tekinj;  preliiuiuarj  sMpii  thereto,  aod  that  the  oon- 
traet  WH)  made  ia  behalf  of  the  new  companj,  in  the  expeeluion  on  lh«  part 
at  tha  plaiaitfl*,  and  with  the  assarance  on  the  part  of  tho  prajecMrB,  th«t  It 
would  become  a  corporate  debt,  and  that  the  company  afterward  entMod  npon 
and  enjoyod  the  benefit  of  th«  ooDtract,  and  by  no  other  title  than  that  de- 
lived  thiouifh  it." 

Bat  whet«  a  corporaUon  takesthe  beoeSt  of  a  contract,  with  the  content  ot 
those  en  titled  to  such  benefit  by  the  terms  of  the  eontract,  and  widi  notice  of 
the  burdena  or  obli|catioai  attached,  it  will  be  aabject  to  sach  burdens  and 
obligations,  thongb  the  contract  waa  not  made  in  behalf  of  the  eorpotatlon. 
Bommer  t.  Am.  Spiral  Spring  Bntt  Hinge  Mfg.  Co.,  61  N.  Y.  468.  In  tlila 
case  the  plaintiff  tiavlng  applied  for  a  patent  oa  a  carttdn  inTentlun,  agreed 
with  certain  peraona,  doing  business  under  the  name  of  the  Am.  Spiral  Butt 
Hinge  Htg.  Co.,  to  assign  them  his  right,  to  k  patent,  in  consideration  of  a 
certainroyalty  to  be  paid.  Afterward  each  persons  orgaulEed  the  defendant 
company  and  became  its  managers.  The  patent  was  lasaed  to  the  company, 
which  paid  royalty  for  a  time  according  to  the  contraot.  In  a  snlt  for  anbae- 
quently  accruing  royalty,  it  was  held  tliat  the  corporation  had  adopted  and 
ratified  tlie  contract  with  the  pluntiff,  with  notice  of  Ita  obligations,  and  waa 
bound  thereby.  The  Itnowledge  of  its  managers  was  held  to  1m  doUco  to  the 
company. 

No  particular  form  of  ratification  or  adoption  is  neceasary.  Upon  this 
piriot  the  supreme  court  of  Minnesota  says:  "  It  is  aelf  erident  that  a  cor- 
poration is  not  tMundby  engag«meata  of  its  'promoters'  (t.  «.,  those  who  brinf; 
about  ita  o^faniiation),  assuming  to  contract  for  it  in  advauoe.  It  cannot  havH 
agents  till  it  has  an  existence.  The  promoten  are  not  the  ooiporation,  and 
their  contiacta  cannot  l>e  its  contracts.  This  ia  bo,  though  the  promoters  be- 
come, at  the  creation  of  the  corporation,  its  only  stoclcholdera,  directors  and 
officers.  Alter  it  comes  into  existence  aod  operation,  it  may,  by  adopting  tha 
arraDgemeDts  tlins  made  for  it  in  advance,  make  them  ita  cootracts,  precisely 
asit  might  makeaimilarconlracta  had  no  praviuus  eufi^agemeDtB  been  entered 
luto.  There  can  be  no  difference  between  lie  makinj^  a  contract  by  adopting 
an  agreement  originally  made  in  admuce  tor  it  by  promoters,  aad  its  making 
an  eotitely  new  contract.  No  greater  formal  icy  can  be  required  in  the  one  case 
than  in  the  other;  and  if  it  could  make  an  entirely  new  similar  contract,  with- 
out the  use  of  ItB  seal,  or  without  writing,  or  without  formal  action  of  ita 
board  of  dSn-ctors.  it  may  also  so  adopt  an  agreement  assumed  to  be  made  for 
it  In  advance  by  promoters.  It  ia  not  requloiie  that  such  adoption  or  accept- 
ance be  eiprdxB,  but  it  may  be  sliowa  from  anta  or  acquiescence  of  the  corpora- 
tion or  ItB  Bulborized  agHota  as  any  similar  contract  may  bo  shown." 

II  a  corporation  takes  the  benefit  of  a  contract  made  before  lis  inoorporatiou. 
It  takes  subject  to  the  burdens  and  oblitciitions  of  the  oontract,  which  may  bs 
enforced  againn  it.  Bjttelle  v.  X,  W.  PavHiaeut  Co.,  87  Mluu.  SO;  Paztas 
Cattle  Co.  T.  First  Nat.  Bank,  21  Nt-b.  631;  Burrows  v.  SnJth.  ION.  T.  650; 
Bommer  t  Bpinl  Spring  Butt  Hinge  Mfg.  Co.,  81  N.  T.  408;  Ball's  0«p  R. 
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Co.  T.  Cbrlstj,  n  Pran.  8t.  64;  SwlMhslm  t.  Switavato  Laandtr  Co.,  H 
Paon.  St.  867 ;  Bafflngton  T.  Budon  (WU.),  50  K.  W.  Rep'i,  778;  Giftps  Bagmr, 
ew.,  Utg.  Co.  T.  SidaII,  40  Hd.  8SS.  But  la  BDuh  mm,  Id  ordei  tlwt  tlia  ow 
pontUoD  mar  ba  held  Unblo.  it  would  Beam  neoeuaTT'  tha^t  It  shoald  hAn  had 
uatlc^  of  the  bardons  and  obllgatloDB  KttMbed  to  tbe  eoatnct  mt  the  time  ol 
taking^  tha  beneflt  tbereof,  or  ghoald  hsTs  ratkioed  the  ban«Gl  ftftw  such 
notice.  Low  T.  Ballromd  Co.,  46  N.  H.  984;  S.  C,  «S  N.  H.  870;  Bommer 
T.  Am.  Sptntl  BpTiDgBiitt  Hinge  Utg.  Co.,  81  N.  T.  458.  "It  with  fall 
knowledga  ot  oil  the  facta,  bnt  not  otherwue,  the  corporation  aaanmsi 
tlte  coatract,  and  agrees  to  paj  tha  coneldora^on,  or  aooepta  the  ben- 
eBt  of  tbe  ooDtract,  It  will  be  bound  tUerebf."  Bafflngton  r.  Bardon  (Wia), 
00  N.  W.  Bep'r.  776. 

Where  the  ratification  or  adoption  of  the  contract  waa  procared  bjr  the  par- 
tldpation  of  tha  plaintiff,  who  was  ih»  principal  party  intareated  in  harlDg  tbe 
adoption  made,  and  at  the  same  time  waa  pr«s  idsnt  and  a  director  ot  the  oor- 
pomtloD,  and  the  corporation  had  not  taken  the  benefit  of  the  contract,  it  waa 
held  that  it  coald  repudiate  the  adoption , when  saed  for  a  speciflo  performance, 
though  plaintiff'  was  bat  one  ot  ten  directors  voting  for  such  adopUon. 
HoDion  T.  Sjracase,  ate.,  R.  Co.,  108  N.  Y.  S8. 

It  ramalDS  to  aotlee  the  Haaaaehaeetta cases  already  rnfarred  to,  tIi.:  Pann. 
Hatch  Co.  T.  Hapgood,  141  Mass.  143,  aad  Ahbo:t  t.  Hapgood,  ISO  Maaa.  348. 
In  the  opinion  in  the  latter  case  Enowlton,  J.  Bays;  "If  a  contract  la  made  in 
tha  name  and  for  tbe  btrneSt  of  a  projected  corporation,  the  corpontioa  after 
lis  oTganliatlon  cannot  become  a  party  to  tha  coDttaet  even  bj  adoption  or 
nttlBcatlon  of  It."  Page  2G3.  This  sentence  is  all  there  is  in  the  opinion  In 
conflict  with  the  long  list  of  American  cases  aboreciled  and  this  Bontaneeia  pure 
dietum,  stating  a  proposition  which  coald  not  possibly  be  Inferred  from  tba 
deciaton  in  the  ease,  and,  theratora,  not  decided  by  It,  and  a  proposition,  more. 
OTar,  whieh  In  no  way  enters  into  the  reasoning  of  the  court.  If  the  aentenca 
was  stricken  out  the  opinion  would  stand  perfect  and  complete  and  neither 
the  opinion  nor  the  jadgment  of  the  court  would  give  any  intimation  of  tha 
doctrine  contained  in  the  dielum. 

Both  cases  arose  out  ot  the  same  facts.  Abbott,  Kee  and  Kempton  projected 
the  formation  of  a  corporation, or  limited  partnership, under  the  laws  of  Pennsyl- 
vania, to  be  known  as  the  "  Penn  Match  Company,  Limited,"  to  engage  In  the 
manafactare  of  matches.  In  order  to  carry  on  the  business  succeisfally  it  waa 
necessary  to  have  certain  machinery  which  could  only  be  obtained  of  Hapgood 
and  Smith,  the  defendants  In  the  two  suits.  Abbott,  Kee  and  Kempton  ac- 
cbrdlngly  we  nt  to  the  defpodante,  explained  to  them  the  wbola  matter  and 
ot>tained  from  them  a  contract  to  furnish  tbe  roachlnes,  which  was  aa  foDowi: 
"Athol,  Mass.,  March  1,  1882.  We,  the  undanlgnad,  agree  to  famish  the 
Peon  Match  Co.,  Limited,  ot  Philadelphia,  Pa.,  one  setting  and  una  rolling- 
off  machine  at  prices  named  {|2O0,  |100),  casli,  f .  o  b. ,  on  or  before  April  13, 
1883.  Hapgood  ft  Smith."  By  a  memorandum  attached,  defendants  agreed 
to  furnish,  In  addition,  toar  setting  and  one  roll Ing-off  machine.  By  another 
writing  of  the  same  date  the  defendants  agreed  "  to  furnish  the  Penn  Matdi 
Company,  Limited,  of  FtiUadelpbia,  Pann.,  for  one  year,"  a  certain  number 
ot  match  splints  a  day.     The  Penn  Match  Company  was  afterward  organlied 
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"bj  the  plaJDtlfla,  a  faotorj  built  and  preparmtioDB  msdu  to  do  buslaeM.  Tka 
-defendanM  on  Maj  24,  1S83,  ratiued  to  fnmish  tha  machinsg.  The  Penn 
M&tcli  OompADj,  thersapon,  broogbt  suit  to  reeorer  damaj^sB  for  breach  of  the 
oontracta  mascIoDed.  A  demurrer  to  tha  dedacation  was  niiataiDed  bj  the 
trial  court  whoso  judgment  nas  affirmed.  Tlie  declsiou  id  put  pluDlf  upon 
the  groand,  that  It  appeared  that  the  contract  waa  made  before  the  plalntiH 
compaajr  was  organized  and  tliat  there  was  no  allegation  of  adoption  or  ac- 
ceptaDce  by  the  corporation  after  Ita  orguilzatlOD. 

The  court,  per  W.  Allen,  J,,  say b:  "  The  power  of  a  corporatioa  to  makeon- 
traciB  can  tie  exareleed  in  accepting  and  adopting  propoaed  oontracta  made  in 
itsname  and  behalf  before  ita  ineoTporaUon.  Such  a  contract  muat  derive  ICa 
TitalUy  from  tha  meeting  of  minds  when  both  parties  are  In  exlatenca;  DDtlL 
then,  It  can  be  notbiog  more  than  an  offer  by  one  party."  The  opinion  and 
the  decision  are  fully  In  accord  with  the  American  doctrine  on  the  subject. 

The  corporation  baring  thus  (ailed  In  its  suit,  Abbott.  Kee  and  Kemptom 
brought  another  suit  against  the  same  deteudanta  upoD  the  same  contract*, 
aJleging  that  tbej  were  made  with  them  under  their  associated  name  of  the 
Peon  Hatch  Company,  Limited.  Tha  court  held  that  there  was  a  manlfeat 
Intent  that  the  contracts  should  be  binding  in  pretMiiti  and  that,  a*  (he  corpora* 
tioQ  was  not  then  in  existence,  the  only  posaibla  parties  were  the  defendants 
on  the  one  hand  and  the  plaintiffs,  under  their  associated  name,  on  the  other; 
and  that,  being  binding  contracts  with  the  pli^utiO'd,  they  were  entitled  to  re- 
cover upon  them.  No  claim  was  made,  and  there  were  no  allegations  or  evi- 
dence tending  to  show,  that  the  corporation  adopted  or  ratlS^d  the  contract 
after  it  came  Into  existence  and  thereby  became  substituted  in  place  of  the 
plaintiBa  and  ao  became  the  only  proper  party  to  sne.  Nothing  lu  the  casa 
called  upon  the  court  to  decide  whether  a  corporation  could  adopt  or  ratify  a 
coDtnkct  made  before  ita  nrganizatlon.  There  ia  nothing,  therefore.  In  tbeae 
two  Massachusetts  cases  in  conQiet  with  the  general  doctrine,  except  tbe 
t*it«- dfchtn*  of  Knowltou,  J.  See,  also,  Hudson  Eeal  Estate  Co.  v.  Tower 
(Mass.).  80  S.  E.  Rep'r,  469. 

3.  IilabSity  of  promoten  upon  oontraota  made  by  them.— Persons  who  u- 
snme  to  make  eontracCa  in  behalf  of  a  proposed  oorporatlon  are  personally  lia- 
ble thereon  uoless  there  lean  agreement  to  look  exclusively  to  the  corpormtlon. 
Carmody  v.  Powers,  80  Mich.  30;  Doubleday  v.  Musketl,  7  Biag.  110;  Higgiiw 
T.  Hopkins,  3  Exch.  168;  Landman  v.  Eotwistb,  T  Exch.  632;  Eenidge  v. 
Hesse,  9  C.  &  P.  300;  88  E.  C.  L.  B.  136;  Eelner  v.  Baxter,  L.  B.,  3  C.  P. 
174. 

YOI- v.— *S 
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BANKS  AND  BANKING. 

1.  S^fittal  of  boTiJe  to  pay  iJuet — IMbiStyfordamagM.  A  t«nker  wbo  refoKfl 
to  cull  ■  olieck  dnivm  by  a  depositor  engaged  In  tndo,  who  has  laffldBnt 
funds  on  depoelt  to  meet  the  check,  Is  lUbla  therefor  in  aabBtantlttl  damages, 
evea  thoagh  the  refatal  wm  eaased  b^  mistake,  and  there  Ih  do  oTidsnce  of 
spectal  damage  or  of  actaal  nialice.    Scliaffner  et  al.  t.  EhrmaQ  et  al.  (111.), 

n«. 

S.  Siffeel  of  certified  eAeek  at  paj/ment.  One  taking  a  certlSed  check  In  the 
ordknary  cohtsh  of  buiineea  does  not  assume  llie  risk  of  the  eoWency  of  th« 
bank  upon  which  It  U  drawn,  and  there  la  no  release  of  the  drawer  In  the  ab- 
sence of  an  express  or  Implied  agreement  to  that  affect.  Bora  v.  ^rst  Nat. 
Bank  (Ind.).  108.  note. 

8.  Pretentntion — failwr»  of  hank  —  ditehaiye  of  draieer.  The  drawer  of  a 
check  in  Pbiladelphla  apon  a  citj  bank  in  favor  of  a  payee  residing  Id  the  city 
is  discharged  from  liability  by  the  IiUiure  of  the  payee  to  present  the  check 
tor  thrre  days,  daring  which  time  the  baok  falls.  National  State  Bank  v. 
Wdl  (Penn).  103,  note. 

4.  DfHverg  of  cheek  not  paipntnt.  A  Reckon  a  bank  Is  not  payment,  bat  la 
only  so  when  the  money  is  received  on  It;  and  there  is  no  presumption  that  a 
erwUtor  takes  a  check  In  abeolute  payment  luising  trmu  the  mere  fact  that  be 
accepts  it  from  his  drbtor.  National  BsdIe  of  Commerce  t.  Clileago,  etc.,  R. 
Co.  (Minn.).  108,  note. 

0.  Bat  where  a  deporitor,  having  aiifllcient  (aods  standing  to  bla  credit,  ten- 
ders bis  check  on  hts  bank  In  payment  for  neKotiabie  paper  whldi  it  has  for 
sale,  anil  tbe  bank  accepts  the  check,  and  charges  it  against  the  depoelt,  and 
delivers  over  the  paper,  the  acceptance  of  the  check  amounts  to  payment,  and 
the  depofiitor  is  a  pnrchaser  of  the  papvr  for  value,  the  antecedent  debt  of  the 
bank  tn  him  being  to  that  extent  eitlngulslisd.     lUd. 

5.  Pretumed  to  be  dmwn  on  bank  lehtre  dated.  Checks  dated  at  "  lAF^yelte, 
Indiana,"  and  drawn  on  the  "  First  National  Bank,"  support  an  allegation  that 
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thef  were  dnwa  npon  th«  "First  National  Bank  ol  LaPajetta,  Indiana." 
Galrer  t.  Haiki  (lad.),  IM.  note. 

7.  ITAen  prMentation  unnetttiary.  FreBSDtation  of  a  chaok  to  Ihs  bank  and 
notice  of  non-paymant  la  not  Qeceaaarj,  when  the  drawer  Las  no  funds  on  de- 
posit for  Its  pajmtint  at  the  time  when  It  should  be  presented,  or.  haTinff  foods, 
withdraws  them,  or  where,  bf  agreement  of  tlut  partleti,  the  check  Is  not  to  be 
presented.     Ibid. 

8.  Eff^  to  trarufer  Itgai  tUie  to  funtU.  Where  a  maatar  in  chaneerf,  who 
has  dapoaited  in  bwtk  in  •  sepante  acooant  a  aum  of  mono;  held  bj  htm  as 
master  tor  the  benefit  of  one  person,  gives  such  person  a  check  for  the  entire 
sum,  the  doliverj  of  the  check  transfent  to  the  payee  the  legal  title  to  the  da- 
posit,  and  an  indorsement  and  delivery  of  the  check  by  the  payee,  before  (he 
faad  has  been  garnished  by  his  creditors,  transfers  title  to  the  Indorsee,  aa 
agalQBt  the  creditors.     Hemphill  v.  Yerkes  (I^n.),  101,  note. 

E>.  Where  executors,  who  are  invested  with  discretion  to  distribute  an  eatat* 
among  the  teatator's  children  in  such  manner  and  at  aaeh  times  as  in  their 
judgment  will  best  promote  the  children's  iotereets,  depoait  mooej  in  a  bank 
to  the  credit  of  the  eetate,  and  afterward  give  an  ordinary  chock  to  ft  child  In 
part  distribution,  the  child  does  not  receive  title  so  as  to  enable  a  receiver,  ap- 
pointed in  proceedlugg  supplementary  to  aa  execution  ngalnjjt  biru,  to  sua  the 
bank  before  the  check  Is  presented  for  payment,  since  the  deposit  at  money  in 
a  bank  merely  makes  the  bank  a  creditor  of  the  depositor,  and  the  giving  of 
an  ordinary  check  neither  operates  as  an  aoalgameat  of  the  fund,  nor  givee  th« 
drawee  any  right  of  action  against  the  bank.  O'Connor  v.  Mechanics'  Bank 
(N.  T.).  104,  note. 

10.  Under  the  Pennsylvania  act  of  May  10,  IS81  (P.  L.  17),  which  provides 
ttiat  no  person  shall  be  charged  aa  an  acceptor  on  an  order  drawn  for  the  pay- 
ment of  money  unless  hla  acceptance  shall  be  in  writing,  no  action  can  be 
maintained  against  a  bank,  on  an  uuaccapted  order  drawn  on  it  by  a  depositor, 
though  thu  order  is  for  the  entire  balaooe  dae  him,  and  amounts  to  an  equit- 
able assignment  of  the  fund.    Maglnn  v.  Dollar  Savings  Bank  (Peon-).  105, 

CoLiiBonoHB. 

11.  Liability  of  eolketinff  bartk  for  d^aitlU  of  U»  tuA-agenU.  A  bank  which 
sandB  a  draft  received  for  collection  u>  sub-agants,  who  collect  it,  and  remit  a 
draft  on  third  persona  for  the  amount,  which  the  bank  then  sends  to  axttohtr 
bnnk  for  oollectlon,  la  lUtble  to  the  owner  of  the  original  draft,  where  tha  sub- 
agents'  draft  Is  not  paid,  and  they  in  the  meantime  become  insolvent,  St. 
Nicholas  Bank  of  Sew  Tork  v.  State  Nat.  Bank  (N.  T.),  07. 

12.  ImolveTwy  of  eoUtoHng  bank  —  eoafiicUng  eiaim*  to  proetedt  of  colUetion. 
Certain  bankers,  having  coUeetod  a  draft  for  plaintiff,  remitted  to  him  on 
March  17  by  sxchanga  drawn  by  them  on  New  Tork.  This  was  praseoted  on 
March  22,  and  payment  refnaed,  as  these  hankers  had  failed  on  tha  18th.  It 
was  shown  that  it  would  have  been  paid  If  presented  on  the  ISth.  Held  that, 
aa  plijntjff  did  not  receive  it  until  March  19,  the  delay  in  presenting  it  did  not 
prejudloe  his  right  to  recover  against  the  reoelver  of  such  bankara.  Kinney 
V.  Paine  (Uiaa.),  100,  note. 
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18,  The  dnwer  of  tbe  draft  was  indebted  to  the  bankera  on  book  kccoant, 
*ad  atter  their  aeaigDinaDt  plalnliff  filed  a  bill  to  enforce  a  troat  Id  hie  favor 
on  tUa  debt.  Certain  aredltors  had  bought  all  the  aaaeta  of  the  bankers,  and 
claimed  to  be  bona  jU«  purcbaoera  of  the  debt  of  sacb  dnwer.  Held,  that 
their  parchaae  had  no  effect  on  plaintiS'B  rlghte.     Ibid. 

14.  Tbe  drawer*  of  a  draft  deposited  with  a  bank  for  collection,  and  hj  It 
forwarded  to  a  correapondent  bank,  wblch  collecte  it  and  credits  tbe  proceeds 
to  the  forwarding  bank,  are  entitled  to  recover  the  unonnt  from  the  collecting 
bank  (it  being  still  in  the  banda  of  that  bank}  aa  against  the  receiver  of  the 
forwarding  bank,  which  waa  insolvent,  and  known  to  be  so  b;  its  officers, 
when  it  received  tbe  draft,  and  sospeaded  payment  before  tbe  proceede  were 
withdrawn  from  the  collecting  bank.  Importers  &  Traders'  Bank  v.  Peters 
(N.  Y.),  lOS,  note. 

15.  That  tbe  drawers  of  the  draft  included  it  in  their  claim  against  tbe  in- 
solvent bank,  presented  to  and  allowed  bj  the  receiver,  does  not  aflect  their 
right  to  recover  the  proceeds  of  the  draft  from  tbe  enllecliug  bank,  as  against 
tbe  receiver,  when  It  appears  that,  on  discovering  the  (acta  coostltDting  the 
frand  on  the  part  of  the  officers  of  the  Insolvent  bank,  thej  paid  back  to  the 
receiver  the  dividends  already  received  on  the  draft,  and  refused  to  accept  any 
further  dividends  on  it.     Ibid. 

16.  Negligenet  in  making  eclUetion — ctmdonaHon.  Plaintiff  deposited  with 
defendant,  a  bank,  his  own  chuck  on  another  bank.  Defendant,  tuetead  of 
collecting  the  check,  eiclianged  it  for  a  bank-draft,  which  was  not  paid,  and 
then  notified  plaintiff  that  it  held  tbe  draft  subject  to  his  order.  Plaintiff 
thereupon,  with  knowledge  of  all  the  facte,  directed  defendant  to  hold  the 
draft  for  a  few  days,  and,  if  not  paid,  send  It  to  him.  Held,  that  the  plaintiff 
bad  condoned  defendant's  negligence,  and  eonld  not  hold  it  liable  for  not  col- 
lecting his  check.  Haxlett  v.  Com.  Nat.  Bank  (Penn.),  lOS,  note. 
Defobitb  abd  dkpositors. 

17.  Ap^ieation.  of  depo*itt  to  dtbt  of  depatilor  —  riff/Ui  of  third  partie* — 
nctice.  In  a  suit  sgainet  a  bank  for  the  amount  of  certain  checks  drawn  by  a 
firm  of  millers  in  plaintiff's  favor,  and  which,  althoagb  there  were  moneys  to 
the  drawer's  credit,  were  refused  payment  because  the  bank  retained  BDcb 
moneys  lor  tbe  discharge  of  a  debt  about  to  fall  due  to  itself,  an  allegation 
that  such  moneys  were  the  proceeds  of  wheat  sold  to  tbe  drawera  by  pUntiff, 
and  were  deposited  for  tbe  payment  of  such  checks,  and  for  no  other  purpose, 
was  not  sufficient  to  charge  tbe  bank  as  a  trustee,  in  the  absence  of  an  aver- 
ment that  It  was  a  party  to  the  agreement,  or  had  notice  thereof.  Boetlcher  v. 
Colorado  Nat.  Bank  (Col.),  100,  note. 

18.  A  hank,  in  which  a  certified  check  ts  deposited  by  one  to  the  credit  of 
another  for  the  special  purpose,  of  wbicb  tbe  bank  has  notice,  of  meeting  a 
check  drawn  by  tbe  latter  in  favor  of  the  depositor  of  tbe  certified  cheek  and 
Indorsed  by  such  depositor,  has  no  right  to  apply  any  part  of  tbe  amount  of 
tbe  certified  check  to  a  debt  due  it  from  the  person  to  whoee  credit  it  is  de- 
posited.    Btraus  V.  Tradesmen's  Nat.  Bank  (N.  T.),  106,  note. 

19.  Upon  an  assignment  tor  tbe  benefit  of  creditors,  a  bank  cannot  set  off  a 
depoelt  to  the  credit  of  the  asHlgnor  against  a  note  held  by  it  against  him,  but 
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not  doe  at  the  Ume  of  tbe  aulgnmeut.    Outmu  t.  Bauiitu  Bkuk  (Wla.), 
lOe.  not«. 

30.  Suit  by  priiieipid  to  reeottrfundt  d«pottted  hy  agent  in  Am  oin>  notiM.  A 
prindpal  maj  maintain  a  bill  in  aqnllj  agaiait  a  bulk  to  recover  moneys  de- 
posited tliereln  by  Ula  factor  as  the  proceeds  of  property  oonsfgaed  to  htm  for 
sale,  since  tbe  legal  title  thereto  Ib  Id  the  factor  and  tbe  principal  coald  not 
have  an  action  at  law.  Union  Stoek-Tuda  Nat.  Bank  ▼.  Otllesple  (U.  S.), 
106,  note. 

il,  ltelatio7i»ofbanlktoitadepo*itort.  A  bank  in  recelTing  ordinary  depoalti 
becomes  tbe  debtor  of  the  depositor,  and  Its  Implied  contract  with  him  Is  to 
discharge  this  indebtedness  by  honoring  such  cheeks  as  he  may  draw  upon  It, 
and  It  Is  not  entitled  to  debit  his  account  with  any  payments  except  such  as 
are  made  by  his  order  or  direction.  Janln  t.  London  &  San  Prandsco  Bask 
(Cal),  884. 

DiRKCTOHS. 

22.  LiabUUyofdireetortfoTUmet  through  th»  fraitd*  of  offieert  — degree  <(f 
eart  to  be  exereited  by  direetort.  A  director  of  a  bank,  whose  serviees  an  gn- 
tultous  and  whose  duties  am  to  attend  the  bank  once  or  twice  a  week  to  aaslat 
in  discounting  paper,  to  see  how  much  money  there  is  to  loan,  and  once  or 
twice  a  year  to  count  tbe  cash  on  hand,  and  examine  the  bills  receivable  and 
BBcarlties  to  see  whether  they  oorrespond  with  the  statement  furnished  by  the 
officers,  does  not  owe  the  creditors  of  the  bank  such  care  as  a  reasonably  pra- 
dent  man  exercises  lu  hU  own  business,  but  is  amenablu  only  for  f rand,  or  for 
sueh  gross  negligence  as  amoants  to  fraud.  Bwentzel  et  a!,  t.  Penn  Bank 
el.  al.  (Penn.),  645. 

28.  A  bank  president,  abetted  hy  the  cashier  and  several  clerks,  embenled 
almost  all  the  funds  of  the  hank,  and  oancealed  the  fraud  by  false  entries  in 
the  books.  B^s  statement  to  the  directors  from  time  to  time  showed  the  bank 
to  be  In  good  condition.  No  trand  was  discoverable  in  any  of  the  books  except 
the  indlvldnsJ  ledger,  which,  by  a  rale  of  (he  bank  eonforming  to  a  custom 
largely  prevalent,  the  directors  were  not  allowed  to  see.  The  directors  were 
among  the  heaviest  stockholders,  and  al.the  first  suspension  they  raised  neatij 
|W0,000  on  their  Individual  credit  to  enable  the  b«nk  to  resame  payment. 
Held,  that  the  directors  were  not  gnllty  of  gmw  negtigenoe.     Ibid. 

FoRaSD  CHECKS   AKD   DRAFTS. 

24.  Pigment  of  forged  cAeekt  —  HabUUy  to  depositor.  The  payment  of  a 
check  whloh.  though  parporUng  to  be  drawn  by  tlte  deponitor,  tarns  out  to  be 
a  forgery,  is  made  at  the  peril  of  the  bank  and  it  is  not  justlQed  in  charging 
It  against  the  depositor's  account  onlees  some  negligent  act  of  his  in  some 
way  contributed  to  induce  such  payment  in  tbe  flrst  Instance,  or  unlesa  by  his 
sabsequent  conduct  in  relation  to  the  matter  he  is,  upon  equitable  principlea, 
estopped  to  deny  tbe  correctness  of  such  payments.  Janln  v.  Liondon,  etc, 
Bank  (Cal.),  284. 

2il.  Slfeet  of  negligenoe  of  the  depositor  in  diioooering  and  giring  notioe  ^  tit* 
forgery  — Matmnent  of  aeeovrU  by  bank.  Where  the  bank,  after  payment  of  a 
forged  check,  balancea  the  depositor's  bank-book,  charging  him  with  the 
forged  check  and  delivers  the  book  with  the  canceled  checks  to  the  depositor, 
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■nd  tlie  Isttoi  negleota  for  »n  nDraaaonable  time  to  examine  the  MMoant,  Ala- 
cover  uid  ^Te  notloe  of  the  fotgerj,  the  depodlot  li  not  thereby  eatopped 
from  impvuhlag  ths  mcooant,  bnt  he  nikj  prove  the  foq^rj  uid  coDseqnent 
iueoRMStneM  of  (he  itatemeot,  and  tba  bniden  will  then  ba  npoa  the  bank  to 
■bow  that  it  hu  been  prajadicsd  bf  Bucli  Degllgance,  and  falling  to  do  thla,  tt 
will  be  liable  for  the  amount  of  the  forged  check.     Ibid. 

36.  Suit  to  rteoMT  am&ura  paid  by  bank  on  forged  ehMk^inUrvittioM, 
Where  a  bank  allowed  over  three  monttu  to  elapM  befon  It  returned  to  a  de- 
poeltor  a  forged  check  drawn  on  hie  aeaoaat  and  pajable  to  "  eomn^  or 
bearer,"  thai  It  bad  paid  without  leqalring  the  bearer*!  Indonwment  or  idtod- 
lIcatlOD,  and  there  was  no  eTidenoe  that  the  bank  could  hare  rMrleved  ita  loea 
If  notified  of  the  forgerj,  the  depoetlor'B  aegleot  within  a  reasonable  time 
after  the  retam  of  his  oaneeled  cheofca  to  esamlne  them,  and  give  notloe  of 
the  forgerj,  waa  not  a  dafanee  to  an  action  to  recover  the  monej  paid  oa  auch 
check;  and  henoe  the  bank  waa  nut  prejodiced  by  an  erroneoua  Inatmotion  to 
the  effect  that  the  depoettor  waa  not  guilt;  of  negllgeiioe  la  failing  Id  etamiiM 
the  eheeka  and  bank-book,  and  that  he  became  bound  to  f^vt  notloe  of  the 
forgei;  oolj  after  he  had  dlseovered  It.     Ibid. 

27.  Payment  offorgtdrirnftb^drawM  to  botMfidi»hM»r—UalriiSitt  of  latter. 
The  drawee  of  a  bill  of  exchange  or  dnft  ii  boand  to  know  the  handwritl ^ 
of  his  cuHtomer,  the  drawer;  and  if  he  paji  a  bUI  or  draft  In  the  handa  of  a 
tend  JUe  holder  for  value,  he  la  oonelnded  by  the  act,  although  the  bill  or 
draft  tnma  oat  to  be  a  foTgeTj.  Noithweetem  Nat  Bank  of  Uilcago  v.  Bank 
of  Commerce  (Ho.),  306. 

28.  Faett  htld  to  ihov  OM  to  be  a  bona  JIde  Mder  of  a  forged  draft.  W.,  on 
December  IT,  188S,  preeented  to  defendant  bank  at  Kaniaa  Citj  a  letter  of 
latrodaetion  from  a  bank  at  Nevada,  ahowing  hia  genoine  idgnatnre,  and  aUo 
a  eertlBcate  of  depoelt,  a  nnall  porUon  of  whieh  he  collected,  leaving  the  bal- 
ftnoe  on  depoait.  Ha  rented  an  office,  and  December  33  employed  a  book- 
keeper. On  the  Mine  day  he  depoaltad  with  defendant  a  draft  on  New  Tork 
for  |S,SO0,  drawn  by  an  Omaha  bank,  and  on  December  93  drew  tS,SOO.  On 
the  afternoon  of  the  name  day  he  depoalled  a  draft  for  |4,O0O,  drawn  by  an 
Omaha  bank  on  plaiatifT  bank  at  Ohieago.  On  December  34  he  drew  $4,000, 
and  left  town.  At  that  time  hla  baUniM  in  defendant  bank  waa  (OM.  De- 
fendant, December  iM,  sent  thedrattof  |4,O0D  to  ita  eorreapondent  In  Cfttcago, 
"for  eoileetton,"  and  it  waa  paid  by  plaintiff  bank,  the  drawee,  through  the 
Chicago  olaarlng-houae  on  Deoember  96.  January  i  it  waa  aaat  to  the  drawer 
bank  at  Omaha,  where  It  waa  found  to  be  a  forgery.  The  offloen  of  the 
Omaha  bank,  aa  well  aa  the  clerk  whose  name  waa  rignad  to  the  draft,  at  Brat 
thought  It  genuine.  Dun  notice  of  the  forgery  waa  given  to  all  partiea,  bnt 
W.  could  not  be  found.  Held,  that  defendant  was  not  negligent  In  lla  deal- 
inga  with  W.,  either  before  ot  after  preeentatlon  of  the  draft,  and  that  It  waa 
a  bona  fide  owner  of  the  draft;  that  by  Ita  indonemnnt  of  the  same  "  for  ool- 
lectioa,"  It  only  gaarantaad  (he  gennineneaa  of  the  payee'a  aignatare,  and  re- 
tained the  title  thereto  until  It  waa  paid  by  the  drawee  bank,  of  which  fact 
the  latter  had  notice  by  aach  Indoraement,  and  an  action  would  not  He  by  the 
drawee  to  rooover  tbe  amount  thereof.    Ibid. 
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Indobbememt. 

29.  ladori&ment  "far  eoiUetion"  — effect.  The  indorsemeat  of  B  dnift  "  for 
oollectlOD  "  timiu  Cde  effect  which  woald  hava  been  given  to  i  gansnl  or 
bl&nk.  indorsumeDt,  ftnd  watub  pftrtlee  deftling  with  It  that  there  ie  no  ioteDt 
to  ttAoaltir  the  ownerahlp  oc  proceeds  ol  a  draft.  Northwestern  Nat.  Bulk  r. 
Baok  ot  Commerce  (Mo.).  256. 
Nation  u.  banzb. 

80.  Statviory  rtmedgfor  UMrp—  limitation*.  Th*  limltattoa  ot  two  7eM* 
within  which  suit  maj  be  brought  aifalo^t  a  natioaal  bank,  nnder  section  SI9d 
of  the  United  Statee  Kevised  Bbitutea,  for  taking  nsni^us  iatensBt,  lii  gins  to 
run  from  Ibe  time  wlien  nach  intereet  is  paid.  National  Bank  ot  Bab  way  t. 
CarpentM(N.  J.),  107,  note. 

31.  When  commerdal  paper  ie  trausterred  to,  and  diiCoanted  )>t,  a  bank  at 
a  greater  rate  of  interest  than  six  per  oeot,  and  the  net  proceeds  after  deduct- 
ing the  Inlerest  charged,  are  credited  to  the  tranaferrer,  this  ia  a  payment  of 
the  Interest,  within  the  meaning  of  the  atatnte.     Ibid. 

83.  Venv0  of  action  for  penalty.  An  action  maj  be  brought  in  any  oountj 
or  district  court  In  the  county  in  wblchaDBtionalbankiDgaaeoclatlonia  located, 
haviog  jurisdiction  of  the  amonot  involved,  for  a  penalty,  under  section  5I9S 
of  the  Bevised  SUtutes  of  the  United  Btstae.  Schuyler  Nat.  Bank  v.  BoUong 
(Neb.),  ]07,  note. 

38.  JmounI  ofrecgwry.  In  an  action  against  a  national  banking  s.Baociatlon, 
for  a  penalty,  nnder  section  S198of  the  Revised  Statutes  of  the  United  Btatea, 
the  plaintiff  may  recover  double  the  amount  of  interest  actually  paid,  and  is 
not  conSned  to  double  the  amount  ot  usury  paid.     Ibid. 

8i.  Power*  —  takiAg  teevrity.  A  banking  corporation  organised  nnder  the 
laws  ol  the  United  Sutes  can  take  an  assignment  ot  the  money  due  and  to  be- 
come due  from  a  city  ot  the  second  class,  on  aoontract  tor  paving  a  street, 
from  the  contractors,  to  secure  an  existing,  bona  fide  Indebtedness  by  the  con- 
tractor to  the  bank.     First  Nm.  Bank  v.  UtUwa  (Kaus.),  107,  note. 

35.  CoiUraeU — uUravire* — remedy.  Though  a  national  bank  ts  not  an- 
thorised  to  porchaee  municipal  Innds  and  agree  to  return  them  to  the  seller  at 
the  pnrcbase-priee  or  less,  yet  wlien  the  amoant  which  it  paid  for  the  bonds  Is 
tendered  back  to  It,  and  tbeir  enrrender  demanded,  its  authority  to  retain  them 
no  longer  existsi  and  the  fact  that  the  contract  under  which  it  obtained  them 
may  be  illegal  will  not  prevent  the  seller  from  maintaining  an  action  for  their 
value,  aa  ench  action  is  not  In  alBrmanoa  of  the  contract,  but  in  dieafflrinance 
of  it,  and  to  prevent  the  bank  from  retaining  the  1>eneflt  which  it  haa  derived 
from  its  unlawful  act.     Logan  County  Nat,  Bank  v.  Townsend  (U.  S.),  107, 

Taxation. 

86.  MtaniTtg  of  aord  "  banker  "  in  itatutM.  One  whose  business  Is  buying 
and  selling  stocks  for  his  customers,  and  who  employs  capital  in  fals  boaiaeas. 
and  bos  a  regular  place  for  transacting  it,  is  a  "  banker."  within  the  meaning 
of  Revised  Siatutee  of  United  States,  sections  8407,  3408,  which  provide  that 
evpry  person  "  having  s  place  ot  business  •  *  *  where  money  Is  ad- 
vanced or  loaned  on  stocks,  bonds,"  etc.,  "  or  where  stocks,  bonds,"  etc. 
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BANKS  AND  BANKINQ— Taxation— CmiitMMd. 
"u«  MMived  for  dfawonnt  or   for  Mle,  aiuM   be   ra^rded  u   »    •    •    • 
iMutker,"  »Dd  impoM  a  Uz  "  od  tbe  capital  employed  b7  hoj  person  in  the 
biuiiMM  of  bankiag."     Richmond  v.  Blake  (Q.  S.).  107,  note. 

87.  Jfatiimal  bankM  —  taxation  hy  territory,  nnder  ReTlwd  SCatatea  of  ths 
United  States,  eectloa  S134  et  aeq.,  providing  for  the  incorporation  of  national 
banlja  In  both  states  and  territorlea,  the  terrltoriea  have  the  same  power  to  tax 
national  banking  aseodationB  located  in  tbem  aa  have  the  statee,  notwitb- 
standing  that  section  1)219,  which  ezpreasl;  eoofers  tbe  power  lo  tax  such  aa> 
eodaUona,  only  maniionB  Btates,  and  provides  that,  in  assessing  taxes  Imposed 
bjr  the  anthoritj  of  the  "  state  within  which  tbe  association  Is  located,"  tbe 
shares  in  snch  association  may  be  Inclnded  in  the  valaation  of  the  personal 
propert 7  of  the  owner  of  them.     Talbottr.  Silver  Bow  Conntj  (U,  S.),  108, 

38.  Theieordt  "other  montyed  capital"  eomtrued.  The  provision  Id  sec- 
tion 5310  above,  "that  the  taralion  shall  not  be  at  a  greater  rate  than  Is  as- 
eeesed  npon  other  moneyed  capital  in  tbe  hands  of  individual  citizens  of  sucb 
state,"  is  not  violated  bj  Revised  Statutes  of  Montana,  division  5,  chapter  S3, 
section  1003,  providing  ttial  when  the  "entire  capital  stock  ot  snj  incorporated 
company  shall  be  Invested  in  assessable  property  in  the  territory  of  Montana, 
such  stork  shall  not  be  taxed,"  ae  the  restriction  imposed  by  section  5319  re- 
fers to  other  "  moneyed  capital,"  used  in  making  a  profit  on  money  by  tbe  use 
of  the  moneyed  capital  as  money,  not  to  capital  invested  In  mining,  mannfac- 
tnring  or  transportation.     Ibid. 

3S.  Taz  upon  dividendt  —  d^easei.  The  tax  of  Sve  percent  imposed  bj  act 
of  congress,  June  80,  I8(t4,  section  130,  npon  all  dividends  declared  toetovli- 
holders  "  as  part  of  the  earolngi-,  income  or  gain  of  anjr  bank,"  was  assfSR 
able  against  the  bank  for  the  whole  amount  of  dividends  so  declared,  notwith- 
standing that  It  bad  paid  a  sum  to  the  slate  of  New  York,  nnder  actof  New 
York  April  33,  1866,  imposing  a  tax  againitt  the  stockholders  upon  the  value 
ot  tbeir  shares,  and  requiring  the  bank  to  mtnin  tlie  amount  tiiereof  from  the 
dividends  doe  them,  until  it  was  made  to  appear  that  their  tax  was  paid. 
Central  Nat.  Banic  v.  United  irltateB  (U.  B.).  im.  note. 

40.  J^ateiMiit  of  baiik  a*  to  ditidendt  eonchuive  —  $iiimqvent  ducovery  of 
embeaiementi.  The  act  of  a  bank  in  declaring  a  dividend,  and  making  a  sworn 
return  of  the  taxes  due  tliereon,  as  required  by  section  130  of  the  act  of  con- 
gress, was  conclusive  as  to  the  iiablUty  of  the  bank,  and  It  could  not  avoid 
paying  tbe  tax  by  sbowlog  that,  owing  to  an  nndiscovered  embeislement  by 
its  cashier,  there  were  no  "earnings,  Income  or  gains"  tor  tbe  ynar,  and  that 
the  dividends  were  la  fact  Ignorantly  paid  out  ot  the  capital  and  accnmolated 
■orplas  ot  former  years.    Ibid. 

41.  Printtge  laxa  on  bankt.  A  statute  of  Mississippi  providing  tor  a  priv- 
Ilefre  lax  npon  tianks  in  proportion  to  their  capital  slock  or  assets,  the  same 
to  bs  in  lieu  of  all  other  taies.  was  upheld  as  constitutional  and  valid.  Vleks- 
bnrg  Bank  v.  Worrell  (Miss.),  108,  note. 

42.  Stemption  of  treaiurj/ jwiei  —  statute*  contlrued.  Under  Revised  Stat- 
ntes  of  Texas,  18TS,  article  4684.  pliclta  4,  as  amended  by  laws  of  Teiss  1883, 
page  111,  providing  that  private  bankers  shall  list  tor  taxation  their  money 
on  band  and  in  transit,  and  in  the  bands  ot  others  sabjeet  to  draft,  except 
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BANKS  AND  BANEINO— TaxatiOK— (%ftMi««f. 
tKMarj  QotM,  and  their  bills  nodrabla  and  other  crodlu,  and  that  tron  tUe 
■gftregata  afaall  be  deduetod  ths  amount  of  "  mobpj  on  dapoait,"  thaf  ar*  •■- 
titled  to  deduct  tba  full  amount  dne  deposltora,  though  part  of  the  mom*f  <l»- 
poflited  maf  have  been  treaaury  notes,  "  monejr  on  depoait "  beinf  genMal 
depoaltB,  and  not  epeolal  depoalta  held  by  bank  as  a  hatlee.  Qriffln  t.  Haard 
(Tei.),  1«,  note. 

iS.  Treaeury  notes  aeennmlated  by  a  bank  aa  pan  of  ita  reaerre  by  raUda- 
ing  Huch  uoiea  whan  reoeired  over  ita  couDter,  and  pajing  «nt  other  uoMey, 
are  exempt  from  taxation,  though  one  of  the  purpooaa  of  nleoting  and  rMaln. 
iDg  them  majr  hare  been  to  eacape  taxation  on  that  amonnl  of  mosey.  Ibid. 
MlSCELLAHROUS. 

44.  BeeeMng  dtporiU  t«A«n  imolwnt^tinminnl  Uah&ity.  The  acta  of  the 
eighteenth  general  aaaembly  of  Iowa,  chapter  158,  proTide  that  no  bank  ot 
firm  engaged  in  banking,  ahall  accept  or  Tecttlve  od  depoait  any  money  when 
auch  bank  or  firm  la  ioBol*eot,  and  any  officer  of  snch  bank,  or  member  of 
anch  firu),  who  recelvea  a  depoelt,  knowing  of  such  InBolrency,  ahall  be  guilty 
of  a  frlony,  etc.  An  Indictment  nnder  this  atatnle  alleged  that  defeodante,  a 
firm  engaged  in  banking,  were,  on  a  date  apeclfled,  inBolvent,  and,  being  bo, 
tliat  they  accepted  and  receired  on  depoait  a  certain  anm  of  money.  Held, 
that  evidence  la  admissible  that  the  deposit  waa  received  by  the  eaahier  of  de- 
fendants' bank  during  their  absence,  it  being  immaterial  whether  they  dJd  the 
act  conatHutIng  the  offense  lo  pereou  or  by  an  agent.  State  v.  Calwell  (lowm), 
106,  note. 

45.  WhatUadtpotU  —  eertifieataofdepotU.  A  certificate  of  depoait,  aigmed 
bj  the  eaahier  of  delendants'  bank,  certifying  that  a  certain  person  had  de- 
posited therein  a  named  lam,  payable  to  her  own  order,  in  current  funds,  on 
retnru  of  the  certificate  properly  indoreed,  Is  evidence  of  a  deposit,  witUa  the 
meaning  of  anch  statute  and  not  of  a  loan.     Ibid. 

46.  What  am»titiita  insohtncg  mthtnthe  art.  A  Iiankar  firm,  etc., engaged 
in  banking,  la  insolvent,  within  the  meaning  of  snch  statute,  when  it  li  on- 
able  to  meet  ita  liabilities  as  they  become  due  In  the  ordinary  course  of  buri- 
nesa.     Ibid. 

47.  Ca^tUr'*  Jxmd  —  liabiUts  of  luretiei  —  deflnte*.  The  by -laws  of  a  hank 
provided  for  the  appointment  of  an  "  exchange  committee,"  wlthont  whoae 
sanction  the  cashier  was  to  make  no  loans  abovo  a  certain  amount.  The  oom- 
mlttee  waa  to  consist  of  the  president,  caahler  and  a  deaignated  director,  of 
whom  a  majority  were  to  have  power  to  act.  Held,  that  the  failora  to  dealg- 
natn  a  director  does  not  aftect  tbe  power  of  the  president  and  cashier  to  act  aa 
SQch  committee.     Wallace  v.  Exchange  Bank  (Ind.),  109,  note. 

48.  An  agreement  of  the  board  of  directors  of  a  bank,  increaatng  the  salary 
of  a  cashier  in  consideration  of  hia  performing  additional  duties,  not  changing 
his  dntlee  aa  caahler,  or  his  relation  to  tbe  bank  as  auch,  does  not  rehaaa  the 
sureties  on  a  bond  previously  given  for  the  faithful  performance  of  his  dntlea 
an  cashier  from  llalrillty  for  a  breach  of  duty  as  such  caaUer.     IWd, 

40.  DiiwujUing  nott  of  dtpoiUor  —  dUcAarge  ^  irHorter.     A  bank  which 
haa  discounted  a  note  made  by  one  of  ita  depositors,  but  payable  elsewhere, 
does  not  rellere  the  indoraer  from  reBponsIblllty,  by  not  applyfnf  the  vakat^ 
TOli.  T.—  « 
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BANKS  AND  BANETNa—MiscKLLAKSonB— Conttnufff. 
dapofllt  to  th«  pft7m«nt  of  the  note.    SIeg«T  v.  Seeoad  Nat.  Bank  (Pena.,,  100, 

50.  Dir€etioTiofd«pMUvrtopay6«rtaiaM>U — MuolBtnctf  cf  bank — truit.  A 
petwn  diracted  IiIb  bank  W  p«j  oerUin  debta,  which  woald  matare  darinfc  hlB 
■ImeDoe,  mnd  gkvs  A  cheek  to  eovor  the  Bmomit.  The  bank  pild  one  creditor 
with  K  (ight  dratt  oil  ita  own  corregpoadenC.  aoil  failed  before  the  draft  waa 
paid.  A  reeetvei  waa  appointed,  and  plaintlfl,  liolder  of  the  dnft.  Sled  a  bill 
(o  hare  the  recetTor  deeUfed  a  trnntee  of  the  assets  for  its  beaeflt.  Held,  tliat 
a  trnat  was  not  created  hj  the  mere  revocable  direction  of  the  debtor,  to  which 
pMntiff  was  not  a  pttrty.     Lnnlsville  Banking  Co.  y.  Piiae  (Hiia.),  lOB,  ootf. 

51.  Cable  trant/en  bybank  —  ditregard  of  iiutrueliont  —  tidbOity.  Plaintiff 
purchased  of  defendant  in  New  Tork  a  cable  transfer  of  £5,000  to  M,  &  Co.  of 
Olaegow,  and  directed  that  a  check  for  that  amount  should  basent  aj  mall  from 
defendant's  LoodonofflcetoQlaagow.  Defendant  knew  that  this  money  belonged 
tu  plaintiff,  and  was  sent  to  M.  &  Co.  far  the  purpose  of  pajing  a  draft  lia  had 
drawn  on  them  therefor.  Deteodaat  cabled  the  order  to  Its  London  office,  and 
the  amount  was  placed  to  U.  A  Co.'s  credit  at  the  Bank  of  Scotland  In  tendon, 
pursoant  to  general  InMractlons  from  M.  &  Co.,  and  it  A  Co.  were  notlflad  bj 
letter  which  reached  them  Febraary  33,  and  expressed  their  assent.  The 
nest  da^  M.  &  Co.  eospended,  and  the  £3,000  in  question  was  appropriated  bj 
the  Bank  of  Scotland  to  the  payment  of  overdrafts  of  their  acooant,  so  that 
lilaintllf  derlred  no  beaeSt  therelrom  and  was  afterward  compelled  to  paj  his 
draft.  Held,  that  defendant  being  plaintiff's  agent,  and  dealing  with  propertj 
known  to  be  hla.  Is  liable  for  the  loss  reeultlng  from  ita  failnre  to  follow  his 
iuBtructioDS.     Bank  of  Brltlali  XortU  America  ▼.  Cooper  (U.  S.).  110,  note. 

52.  Fordgn  bill  ofKtthaTig*,  uAot  u.  A  Cincinnati  bank  drew  a  draft  upon 
a  New  York  bank  tathe  order  of  a  Chicago  bank  —  held  It  was  a  foreign  bill 
of  exchange.     Armstrong  v.  Am.  ExoLange  Nat.  Dank  (D.  S.),  110,  note. 

58.  Etteppti  of  drawer  to  dtuy  ooruideriUion — notice.  The  Cincinnati  bank 
represented  to  plaintiff,  the  Chioigo  bank,  that  one  ^V,  waa  a  bona  fide  holder 
o(  the  bill,  as  parchaier  or  remitter,  for  his  nse  in  trading  with  E..  and  plain- 
tiff reljing  on  such  representation  took  the  bill  on  dupoait  from  K. ,  knowing 
that  he  had  received  It  from  W.,  placed  it  to  his  credit  as  cash,  and  p^d  bis 
checks,  heldthat  the  drawing  bank  or  ita  recelrer  is  estopped,  In  an  action  on 
the  bl1I,to  show  that  W.  was  not  a  bona  jiffe  holder.  The  (act  that  the  bill  was 
payable  to  pl^ntlFs  order  la  not  notice  to  it  tliat  W.  was  not  the  purchaser 
or  remitter.    lUd. 

See  Intbbstate  Law,  2,  3. 
BONDS. 

HOKIdPAL. 

1.  bme  hegond  CMttitutiotuil  Hmit — recitata — bona  fide  holder.  Certain 
county  bonds  issued  under  Act  of  Colorado.  February  21,  1831,  recited  that  all 
the  requirements  of  the  act  liad  been  fully  eomplled  with;  that  the  issne  waa 
aathoriied  by  the  Tote  of  a  majority  of  the  qualified  electors  voting  at  a  gen 
era!  election,  and  that  the  whole  amount  of  the  issue  did  not  exceed  the  limit 
of  indebtedness  prescribed  by  the  eonslltntion.  The  bonds  themselves  afforded 
no  data  from  which  the  total  amount  of  the  Issne  was  ascert^nable.  Held, 
that  as  against  a  bona  fide  holder,  the  county  waa  estopped  by  the  recitals 
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from  qoMtionlDg  the  valldlt;  of  tlis  boodi  od  tbe  ground  that  the  percentage 
of  lodebtedneH  allowed  bj  tbe  ooantitatioa  wu  siceeded.     ChaSee  Coaotj  t. 
Potter  (D.  a),  888. 

2.  iMue  in  exetu  of  corutitulioiuU  limit  —  wiiidiiy.  When  the  bonded  in- 
debtedueas  of  a  ichool  diatrict  ia  alreadj  In  ezceas  of  the  cooatttatlonal  limit, 
a  farther  Isaae  of  bonds  for  the  purpose  of  ''  funding  the  onlatandiog  bonded 
iodebtednesa  of  the  district,"  which  bondi  are  sold  for  that  purpoee,  fg  *old 
though  made  porsoant  to  elatutor^  anthoritf.  Doon  Townabip  r.  Cununina 
(U.  S.).  585. 

3.  BJ^tct  of  reeUait,  BedUls  In  the  bonds  that  tbe  eama  are  In  acoordance 
with  the  lair  and  the  conrtitution,  will  nut  eitop  the  district  aa  against  one 
who  purchases  the  same  dlrecll;  from  the  diatrict  to  an  amonnt  In  excess  of 
the  coDxtitatlonal  limit  as  shown  bj  public  records  of  which  he  was  bound  to 
take  notice.     Ibid. 

i.  PayraeiaofinUTea—ratifieation.  The  payment  of  Intereet  on  the  bonda 
for  several  ;eani  could  not  have  the  effect  of  Talidlating  the  bonds  by  raiiSca- 
tion  since  a  ratlScation  can  have  no  greater  effect  than  a  previous  anthoritj, 
and  as  neither  the  district  nor  its  offloers  had  power  to  authorize  the  bonds, 
ihey  could  not  ratify  or  validate  tbem  bj  the  pajment  of  intereat  or  other* 
wise.     Ibid. 

See  iRRIOATIOH. 


Of  paeSBRQKKa. 

1.  Who  are  common  earrieri  of  panengeri.  A  oummon  carrier  of  psssen- 
gere  is  one  who  nndertakee  for  hire  to  carr^  all  persons  IndiKrentlj  who  ma; 
f  applj  for  passage,  so  long  as  there  Is  room,  and  there  ts  no  legal  excuse  for 
refusing.     Qilllngham  v.  Ohio  River  H.  Co.  (W,  Va.),  880. 

3.  One  riding  in  ear  premtmed  la  be  a  ptnanger.  Every  one  riding  in  a  rail- 
road car  Is  presumed  prima  fade  to  be  there  lawtull/,  as  a  paraenger  having 
paid,  or  being  liable  when  called  on  to  pay,  his  tun.     Ibid. 

3.  Duty  of  e<vrrier  to  iU  piumngera  generally.  It  is  the  duty  of  the  carrier 
to  treat  the  passenger  properlj,  and  carry  him  aafslj,  to  protect  the  pasaaoger 
against  any  Injury  from  the  negligence  or  willful  misconduct  of  its  servants 
while  performing  the  contract,  and  of  his  fellow-paseengers  and  straageff,  m 
far  as  practicable.     Ibid. 

4.  The  common  carrier  of  passengers  Is  not  an  Insurer  of  their  safety  or  of 
their  propel  treatment,  but  Is  liable  for  their  injury  or  improper  treatment, 
due  to  the  negligence  or  willful  mlseonduet  of  Its  servants  while  engaged  in 
executing  tbe  contract.     Ibid. 

AeSACLT  UPOH  PASSKIOBB. 

5.  Byf^ioai-patungeT  —  lidbiiUy.  It  Istheduty  of  amllway  carrier  of  pae- 
sengere  to  eierrase  tbe  highest  diligence  reasonably  practicable  to  preserve 
order  on  its  trains,  and  protect  passengers  against  violence,  abuse  or  injury 
from  tel low-passe nger«.  This  doty  is  exerdsad  onder  an  Implied  police 
power  to  prevent  an  abuse  of  their  privileges  by  passengers.  Hnllan  v.  Wta- 
oonsln  Cent.  R.  Co.  (Minn.),  IS. 

6.  In  an  action  for  injuries  received  by  plaintiff,  a  colored  man,  while  a  pas- 
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CARBIERS  —  Assault  upon  Pambboer— Continued, 
■enger  on  deCendtuit'a  tnUn,  ft  appeared  that  he  wma  raqneated  to  letive  a  car 
when  ha  WM  uktod  uid  go  into  anothar  CAr,  becanie  of  bla  bolBteroaa  con- 
doct,  but  refuwd  (o  go  Into  the  otber  cmr,  a.ai  Temalned  on  the  car  plalform, 
wbere  he  wm  uanlted  bj  ■  fellow-pMseaget  aad  MMired  tha  injuries  sued 
for.  A  judgmeat  for  the  defendant  waa  afflnned.  Royston  t.  lUlnoU  Cen- 
t»l  R.  Co,  lMl«.).  21.  note. 

EJKCTIHO   PAaSEKOEB. 

7.  ifiilake  in  cat/i  fart — demanding  additional  amovnt  —  fftetment — right! 
and  datUi  of  companj/.  PlaintiS,  without  a  ticket,  though  tie  bad  full  op- 
portunity to  procure  one,  boarded  defeudaaC's  train  at  Faribault,  to  go  to 
OwatODua,  and,  when  he  told  the  fare  collector  where  he  waa going,  the  latter 
told  him  the  fare  waa  fifty  eenta,  which  he  paid.  This  was  more  tlian  the 
ticket  fare,  but  rilz  cents  leas  than  the  train  fare.  Before  tbe  train  arrived  at 
"Waloott,  the  Bnt  atatlon  at  which  the  train  was  to  atop,  the  collector  Informed 
plainiiS  of  his  error  ia  the  amonnt  of  the  fare,  and  required  him  to  paj  tbe  six 
cents,  which  plaintiff  refused,  and  tlie  collector  told  him  ualeea  he  paid  it,  he 
must  leave  the  traiu.  On  arrival  at  Waloott,  where  the  train  stopped,  the 
plaintiff  persisting  In  his  refusal,  the  collector  pat  him  oR.  and  then  returned 
him  the  fifty  cents,  less  the  fain  from  Faribault  to  Walcott.  Held,  that  the 
collector,  on  dlaeovering  the  mistake,  might,  witliio  a  reasonable  time,  re- 
quire plalntlfl  to  pa;  the  other  aix  cents.  Also  that,  notwi  tha  tan  ding  his 
fint  refusal,  the  plaintiff  might,  at  any  time  iMfore  the  arrival  at  Waicott, 
■till  pay  the  sli  cents,  and  aecure  the  right  to  be  carried  to  Owatonaa.  Also 
that  the  collector's  retention  of  the  fifty  centa  till  the  arrival  at  Wateott  was 
not  a  waiver  of  the  right  to  require  payment  of  the  sis  cenia.  Also  that  tbe  . 
company  had  a  right  to  be  paid  the  tare  from  Faribauit  to  Waloott,  and  tbe 
collector  might  ret^n  it  out  of  the  fifty  cents.  Also  that  the  collector  could 
not  retain  the  entire  amonnt,  and  also  pnt  plaintiff  off,  but  oonld  put  him  off 
only  upon  first  returning  to  him  the  fitly  cents,  less  the  tare  to  Waicott,  and 
having  put  him  ofi  before  doing  so.  the  expulsion  was  wrongful.  Wardwell 
Y.  Chicago.  M.  &  St.  P.  Rj.  Co.  (Minn  ),  15, 

False  iuprisokhent  of  pabsbnoer. 

8.  LiabiUtjf  forfaUe  impritonm«nt  of  pasienffer  caused  by  ecnduetor.  The 
common  carrier  of  passengers  is  liable  for  tbe  false  Imprisonment  ol  a  passen- 
ger, made  or  caused  to  be  made  by  Its  conductor  In  charge  of  the  train,  during 
hit  execution  of  the  carrier's  contract  to  treat  properly  and  convey  safely. 
Gilllnrbam  v.  Ohio  Riv.  U.  Co.  (W.  Vs.),  SaO. 

9.  Effect  of  itatiiU  making  e/mdvetori  coruervatort  of  tht  ptaee.  Section  81, 
chapter  140,  of  the  Code,  which  enacts  among  other  things,  that  "tbe  con- 
daetor  of  every  train  of  railroad  cars  shall  have  all  the  powers  of  a  conserva- 
tor of  the  peace  while  In  charge  of  the  train,"  does  not  relieve  the  carrier  of 
passengers  from  such  liability.     Ibid. 

10.  LiabSUy  forfiiUe  impritortTMnt  of  patntngtr  eauitd  by  tenant  of  com- 
pany.    Defendant's  ticket  agent,  acting  andar  a  notice  given  him  by  poliee 
offlcials  to  look  out  for  a  five-dollar  counterteil.  and  describing  three  men  , 
passing  the  same,  suppoelng  a  bill  presented  at  his  window  by  plaintiff  in 
imyment  for  tickets  to  be  one  of  the  counterfeits,  and  aupposiog  plaintiff  and 
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CARBIBBS— Fauk  IwanoNinNT  op  PAasiSKHwa—CvrUiruied. 
bi«  onuputioii  to  be  the  paraoas  da«crib«d,  kfMr  giTlns  pUintlff  his  Ucketa 
uid  chftuga,  MDt  for  a  police  offlMr  And  directed  tbelr  arraat,  while  tixrj  nera 
seated  on  the  •Ution  plat/orm  wklUog  to  UXt  the  next  Inin.  The  officer 
■Uited  thkt  lie  knew  the  two  men  as  repatable  men,  and  that  there  niuet  haT« 
been  a  mlitake,  bat  the  agent  Inflated  npoa  their  arreat  lor  paiaing  oouater> 
felt  moiie;,  aod  thej  were  arreated,  hot  were,  after  an  hoar,  diacharged,  the 
bil)  pasaed  haing  pronoanead  genaine.  Held,  that  the  agent  waa  acting  with, 
oat  the  line  of  hia  dittj  In  taking  the  hill  whlcli  he  luppoend  to  be  counterfeit 
and  caasing  the  arteat;  and.  It  not  appearing  that  plalatiff  <raH  at  the  time  of 
his  arrest  in  the  agent's  custody  or  nnder  hia  protection,  with  respect  to  the 
execn^ou  of  the  contract  of  transportation,  defendant  could  not  be  made  lia- 
ble for  his  condact.    Malllgan  r.  New  York,  ete.,  R.  Co.  (N,  T.},  SS6,  note. 

IlUUBtSS   TO  PASBENOERS. 

11.  OaUing  on  ear  tehU*  ittmotien  —  eontribiUorji  lUfflifftnM,  PlaintlBTwas 
injured  while  attempting  to  get  on  bosrd  a  aireet-cu'  propelled  bj  electrimty, 
which  he  had  signaled  to  stop.  He  atwapted  to  enter  befora  it  came  to  a  full 
stop ;  it  started  saddenly,  throwing  htm  down.  Held,  that  the  qaaetion  of 
bis  oontribatory  negligence  waa  for  the  jary.  Gorlln  r.  West-End  Street 
Railway  Co.  (Maes.).  124 

12.  Boarding  moving  ttrut-ear  ~plaiRt^  (Arvwt  off  by  miUUn  jerking  of 
tar.  In  action  lot  personal  injariea,  the  evldeoee  for  plaintiff  eho wad  that,  ae 
a  street-car  approached,  he  signaled  twice,  being  In  fall  view  of  the  conductor 
and  person  driving,  and  that  after  the  aeoond  algnal  the  horses  commenced  to 
slacken  their  speed,  and  eame  to  a  walk  as  tliey  approached  the  croauiig 
where  be  stood ;  that  he  seiMsd  tiis  rail  snd  plsved  one  foot  upon  the  step, 
and  was  r^alng  the  other,  when  the  oondactor  called,  "  Don't  stop  there,"  and 
the  boraea  were  given  a  slap  with  the  lines,  which  cauaed  a  eudden  jerk, 
throwing  pl^ntiff  to  the  ^ronnd.  Held,  that  the  uaae  waa  properly  snbmltted 
to  ths  jury,  both  ss  to  negligenoa  of  defendant  and  contributory  negUgence  of 
plaiutllT.     Batlerv.  Qlena  Falls,  eta,  Street  R.  Co.  (N.  T.),  127,  note. 

13.  Plaintiff  ineamberedteith  luggage.  One  who,  having  his  left  arm  in- 
cumbeted  with  his  coat  and  dinner-bucket,  attempts  to  board  a  street-car 
while  still  In  niotioD.  and  falls  oET  by  reason  of  the  slipping  of  bis  foot  from 
the  step  on  which  he  has  placed  it,  and  of  his  loabilicy  to  hold  on  to  the  car 
with  bis  right  haod  alone,  is  guilty  of  contributory  negllgenc*.  Reddington 
V.  Philadelphia  Traction  Co.  (Penn.),  127.  note. 

14.  Starting  car  iud'Ualy  a/tile  plaint^  i*in  At  net  <\f  alighting.  It  is  the 
duty  of  the  driver  of  a  horse-car.  wLen  riKualed  to  atop,  to  aacertaln  who  and 
how  many  of  bis  passengers  Intend  to  alight  at  that  place,  to  wait  a  anlBcipnt 
length  of  lime  to  enable  them  to  alight  In  sateiy  by  the  exercise  of  reasonable 
diligence,  and,  in  any  event,  to  see  and  know  that  no  passenger  is  in  the  act 
of  alighting,  or  is  otiiefwise  in  ■  position  which  would  be  rendered  perilous 
bv  the  motion  o(  the  car.  when  he  affsin  puts  the  car  in  motion,  and  if  he  fall 
In  any  of  these  reapecta,  and  Injury  rcsalta,  bis  employer  is  liable.  Blnning- 
ham  Union  By.  Co.  v.  Smith  (Ala.),  137,  note. 

15.  Boarding  moving  raSroad  train.  In  an  action  against  a  railroad  com. 
paoy  for  personal  injuries,  the  evidence  showed  that  plaintiff,  a  man  of  slitv- 
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CABRIEB8  ~  Ixjtrsin  to  Pasbskoebs  —  OonOmted. 
Ave,  on  a  djuk  wid  oold  night,  Kftar  waiUng  in  th«  snow  and  becoming  b«- 
nnmbed,  Utompted  to  board  a  moviog  traio  ;  (hat,  with  a  Tallsa  in  ona  hand, 
he  Mlaed  the  railing  with  the  other,  and  attempted  to  leap  upon  the  plat torin, 
hut  mlaaed  hla  footing  and  waa  dragged  one  handred  and  Attf  jarda,  during 
which  time  he  held  on  to  the  vallae.  Hold,  that  plaintiff  waa  guilt;  of  Bueh 
contributory  uegligaDce  that  he  could  not  recover,  though  the  train  did  nnt 
atop  a  reaaonable  time,  so  aa  lo  allow  plaintiff  to  get  on.  McMnrtray  r.  Louis- 
Tllle,  etc.,  R.  Co.  (MIm.),  US,  note. 

16.  ^eet  of  anting  under  dlrettion*  of  eondaotor.  Where  a  person  baviag 
the  care  of  Hlock  Id  a  treight-car,  requiring  hia  attention,  attempted  to  enter 
the  car  with  the  aaoction  of  the  conductor,  and  under  his  assurance  that  it 
would  be  safe,  and  that  he  would  have  ample  time  to  do  so  tiefore  the  train 
moved,  and  wu  Injured  b;  the  sudden  and  nneipected  movement  of  the  train 
while  In  the  act  of  entering  the  car,  held,  that  the  compaoy  was  liable.  Olson 
V.  St.  Paul,  etc,  B.  Co.  (Minn.),  138,  note. 

17.  The  conductor  of  a  railway  train  has  control  of  Its  movements,  and  rep- 
resents the  corporation,  and  persons  boarding  a  ear  with  his  eonaent  hare  a 
right  to  rely  upon  his  assurance  that  it  is  safe  to  undertake  so  to  do  before  the 
train  moves.    Ibid. 

IB.  Where  the  conductor  ot  a  freight  train  haa  ordered  a  passenger  to  go  to 
a  coach  attached  to  a  freight  train  and  get  in  It,  and  then  signals  the  engineer 
to  start  the  train,  without  waiting  to  see  whether  the  passenger  had  gotten  on, 
the  company  is  not  liable  for  injuries  received  by  bim  In  trying  to  get  on  the 
car  Id  motion,  where  the  train  had  already  bean  stopped  a  reasonable  time, 
and  the  passenger  had  willfully  delayed  to  get  on  It.  Browne  v.  Raleigh,  etc., 
B.  Co.  {N.  C),  1S8,  note. 

19.  A  passenger  who  is  Injured  while  attempting,  by  direction  of  the  cod. 
doctor,  to  board  a  moving  train  while  In  such  proximity  to  a  raised  platform 
as  to  render  the  oonsequences  ot  a  misstep  possibly  aeriouM.  is  guilty  of  oon- 
tribaiory  negligence,  even  though  the  trtin  is  not  moving  fast«t  than  one  or 
two  mllM  an  hour.     Hunter  r.  Cooperstown,  etc.,  K.  Co.  (!f.  T.),  138.  note. 

20.  AUgfiiin^  from  mining  ntilrond  tntin.  Alighting  from  a  moving  rail, 
road  train  is,  In  general,  such  contributory  negUgsQce  as  will  lur  a  recovery 
(or  injuries  received  ia  making  the  attempt,  Wbelan  v.  Qeorgla,  etc.,  R.  Oo. 
(Oa.),  138.  note. 

81.  Btartinff  tmin  KMie  plainUf  in  aet  of  alighting — tugligtnM.  A  female 
passenger  having  been  Injured  by  the  train  starting  while  she  was  getting  off, 
the  company  Is  nit  entitled  to  a  charge  that  its  contract  waa  performed  on  the 
arrival  o(  the  train,  If  the  station  waa  announcBd,  and  tlie  train  stopped  a 
satncient  time  to  give  her  an  npportanlty  to  alight,  and  that  its  servants  were 
not  boDod  to  aesint  her  in  alighting.  St.  Lonls,  etc..  R.  Co.  t.  Finley  (Tes.), 
138,  note. 

3S.  Martin;  of  imin  d'M  to  ti'tidental  pitlUng  of  b«U-rope  Ay  pauenger.  At 
the  trial  of  an  action  against  an  elevated  railroad  company  for  Injnriea  soa. 
tained  by  a  paasenger  while  ateppini;  from  the  ear  to  the  nation  platform,  ow- 
inc  to  the  sudden  starttng  of  the  train,  a  witness  testified  tliat.  to  steady  him- 
■wir  when  Ihn  train  atopped,  he  caught  hold  of  the  belUoord,  and  thereby  gave 
ibeMgoai  which  caused  the  train  to  start.    The  court  chMfad  that  it  the  jury 
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CARRIERS  —  IiMURiBB  TO  P&saEHOERB  —  ConUmted. 
toaoi  that  tha  tnln  «u  bo  Btkrted  then  defendant  was  not  negligvat  and 
plaiDtiS  coald  Dot  recorer.  Held,  ttast  defendant  ooald  not  have  beoi  preja- 
diced  bj  the  refiual  of  the  court  to  charge  that  there  waa  no  proof  that  there 
WBB  anj  vice  in  the  B^Btem  of  communicatiag  Blgnala  or  that  the  method  of 
fliing  the  bell-rope  was  not  the  bent  laethind  and  that  the  Jury  were  not  to 
consider  theae  qaeetloDB.     Ferrj  y.  Manhattan  Rj.  Co.  (M.  Y.),  139,  note. 

38.  Running  train  patt  ttaUon — baeting  tame  whtU  pauenger  in  aet  </f 
aUffAHng.  The  rnnnlng  of  a  rvlwaj  paaaenger  train  beyond  the  osu*!  stap- 
piug  place  at  the  Btatlon,  Mid  then  paualng  a  ButBclent  len^h  of  time  to  re- 
verse the  motion  so  as  to  bach  it  to  the  proper  stopping  place,  in  Dot  of  itself 
negligence;  but  whether  the  pause  was  so  long  that  It  Indicated  an  InTitation 
to  the  paaseugera  to  alight,  and  whether  the  backward  m'>TemeDl  was  madti 
wlthont  warning  while  they  were  alighting,  «r"  r|ii-«iinii*  nf  fact  tcr  the  jurr. 
Sherwood  t.  Chicago,  etc.,  R.  Co.  (Mich.),  1:9.  uui.:. 

LlUITINO  LIASILITT. 

24.  Limiting  JiabUitj/  for  lou  to  a  gpee^fitd  amoiml.  The  giving  by  an  ex- 
press company,  and  the  acceptance  by  a  shipper,  of  a  printed  receipt  ralaing 
a  package  received  tor  tranaporCation  at  $50,  and  limiting  the  liability  of  the 
company  (or  loas  to  that  amount,  unleai  the  value  was  otlierwloe  therein  ei- 
proBsed,  la.  Id  the  abaenoe  of  an  expression  ol  greater  value,  a  valid  agree- 
ment as  to  the  extent  of  the  company's  liability  where  the  package  was  lost 
tbrongh  the  oegllgence  of  the  company.     Balloa  v.  Earle  et  al.  (R.  I.),  134. 

25.  Limiting  UabiUiy  for  ioit  by  negligence.  A  provision  in  shipping  tillis 
that  the  carrier  Bhonld  not  be  reaponsible  tor  dalay  in  the  transit  of  the  property 
does  not  relieve  it  from  llabilit.v  for  delay  oe«asioned  by  its  own  oegllgeDce. 
Jennings  v.  Qrand  Trunk  Ry.  Co.  Cf.  T.).  S48. 

Or  rXEiOHT. 

36.  Faet4  »lio%fiag  eontraetfor  through  ihipmtnt.  Inpuranancaof  an-bkqalry 
from  a  shipper,  a  railroad  company  informod  him  of  the  through  rates  ol 
transportation  for  certain  goods  to  a  poiui  beyond  Its  own  line.  The  gooda 
were  subsequently  delivered  to  the  company,  and  rec^ved  by  It  addressed  to 
snch  point,  which  the  company  ooald  reach  by  means  of  conneetiDg  lailroada. 
Held,  in  an  action  (or  the  non-delivery  of  some  of  the  gooda  and  delay  In  de- 
livering otheTB,  that  theae  facta  were  Baffldent  to  JastKy  a  Hading  thai  the 
company  had  agreed  to  transport  the  gooda  beyood  its  own  line  to  the  place 
to  which  they  were  consigned.  Jennings  et  al.  v.  Orand  Trunk  By.  Oo.  of 
Canada  (N.  T.),  548. 

27.  Aathority  of  ag»nt  of  iMpper  —  effect  of  aeeeptinj  bUl  of  ladinff.  The 
carrier,  which  had  entered  Into  a  contract  with  the  shipper  for  the  transporta. 
tlon  of  the  gooda  to  the  place  of  deBiination,  had  no  right  to  make  InoonalBtent 
Btipulatlons  with  the  persons  who  delivered  the  goods  for  the  shipper;  and 
provisions  and  coadmons  in  the  shipping  bills,  signed  by  snch  persons  without 
the  knowledge  of  the  shipper,  limiting  the  liability  of  the  carrier  to  points  on 
Its  own  road,  cannot  be  considered  as  applicable  to  the  shipment  In  qoMttoa. 
Ibid. 

as.  Stipiilation  nguiring  aetiei  of  claim  appHeadU  to  Oipnunti  b^/ond  ««•. 
A  provision  In  sUppIng  bills  exempting  the  carrier  trom  liability  for  daougea. 
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GABRIBRS  —  Or  Fxuam  —  Contitimti. 
vkM  A  writWD  notte«  of  th«  pArtlcoluii  of  tha  cliim  ia  giTsn  to  the  fralgbt 
•(•nt  M  or  DMraat  tbs  plioe  of  deliTcij,  within  tUrtf-aix  boon  ailM  tlw 
goodalMTo  bMD  delivetvd,  isapplioble  toslilpiiieiita  beyond  tha  oarrieT'B  line, 
••  well  ■■  to  alilpnientB  to  pointa  on  ita  line.     Ibid. 

S9.  When  1A«  timt  UmiUd  wili  b«  deemtd  unnataaable.  fiach  prarliloi], 
which  limits  to  thiitT-als  honn  from  the  doUrery  of  tha  goode  the  time  wlthla 
wbiett  notice  of  tha  puticalkn  of  the  claim  Oko  be  glren,  is  void,  in.  so  fsr  as 
It  sppUaa  to  a  abipment  of  a  ear-load  of  potatoes,  ainoe  tha  lime  allowed  fat 
inaHng  tbe  examination  and  preferring  the  claim  ia  aateaaonablj  short.    Ibid' 

80.  Contract  of»hipmetU.  When  coatrollod  bj  nagotiatiMia  prior  to  sbip- 
ment.     65B,  note. 

81.  Aathortty  of  sgent  of  sldppei  delWarlug  gotMk.     S60,  note. 

82.  BUI  o/taAimg.     Wban  terms  of,  not  bindtog  upon  shipper.     5S9,  note. 

CHAROBS,  RBaULATlON  OP. 

1.  R^^viating  ehargtt  qf  grain  dovator*.  The  baslneM  of  reoaivinif  grain  in 
eleTstoTS  for  atorage  or  transfer,  as  at  preeent  condnotad,  is  one  afftatad  with 
a  public  Interest,  and  the  qaeetion  of  what  is  a  reasonable  compensation  for 
the  sarrice  rendered  I>7  snch  elevators  la  a  legisIstlTe  snd  not  a  jndldal  one. 
Hnnn  v.  IIUdoIs,  M  IT.  S.  118,  spprored  and  followed.  Bndd  r.  New  York 
(N.  T.),  810. 

3.  BtatuUofXea  Torkjlaaff amaxmvmratefbraevatar tfrvkeMdvaMd. 
The  Laws  of  New  York  of  18S8,  chapter  S81,  fixing  a  maxiniDm  charge  of 
tl  ve^eightha  of  a  cent  per  boshel  for  elevating,  lecetrlng,  weighing  and  dlaehaij- 
Ing  grain  by  mesne  of  floating  or  ststlonarr  eleTrntora,  In  any  dty  of  the  st«te 
eontaining  a  population  of  one  hundred  and  thirty  thoosaud  er  orer,  is  not  a 
taking  of  prlrate  property  without  due  proeees  of  Isw,  bnt  is  a  rsiid  ezerdse 
of  the  police  power,  ss  well  in  ita  application  to  elevators  owned  by  private 
indlvldasia  aa  to  those  owned  by  companies  hsving  chartered  pririlegee  from 
the  etate,  since  the  bneiness,  as  carried  on.  Is  aSaeted  with  a  pabiie  Interest, 
and  is  a  practical  monopoly.    Ibid. 

3.  Tlie  further  previston  that,  In  transfarrlng  grain  to  snd  frem  vessels  and 
canal-boats,  the  charge  for  sbovellng  to  tbe  leg  of  the  elevator  when  ouload- 
ing  and  for  trimming  cargo  when  loading,  aball  be  limited  to  the  acloai  cost 
of  the  oatalde  labor  employed  therein,  does  not  render  tlie  act  Invalid,  eioce 
under  cover  of  a  charge  for  this  work  tite  purpose  of  the  statute  might  easily 
be  evaded.    Ibid. 

4.  VatidUy  of  act  at  afftetad  bg  guettion*  of  interftatt  eommerM.  Tbe  tact 
that  the  ri*vat«rs  are  largely  employed  in  the  transfer  of  gr^n  wUeh  is  in 
eonm  of  tnmwptHtatlon  from  the  westant  states  to  the  seaboard  does  not  ren- 
d^  the  aet  olwoziiwa,  sa  a  legulatlon  of  interstate  commarce.     Ibid. 

5;  Baiiroadeompanie*~Tegtilatingeharga  of—povMr  »f  the  ttatet.  Btata 
leg^latures  liave  power  to  fix  maiimom  rates  of  railroad  ^nsenger  fare,  and 
the  coarta  can  only  interfere  therawltb  to  protect  the  roada  from  unreasonable 
rvtea.    Cbiosgo  ft  Oiand  Trunk  B.  Co.  v.  Weliman  (U.  S.),  638. 

0.  The  acta  of  Mldiigan  1880,  No.  30Q,  fixes  a  maximum  rate  of  two  cents 
per  mile  on  all  rallRMuiB  whoee  gross  yearly  passenger  earnings  exceed  ^,000. 
but  make  no  regulation  In  regard  to  freight  charges.  Held,  that,  in  an  action 
TOL.  v.— Iff 
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CHARGES,  KEGtTLATION  OF  —  OorOinved. 
Id  dunagw  for  refawl  to  «^ttj  &  paswnger  at  the  mazimitm  nte,  the  cooit 
proparly  rafnsad  to  [nstnict  the  jdtj  that  the  law  was  uneonititiitioiial  In  ft* 
appUcaUon  to  the  roail  in  qiieatioa,  meralj  apoa  an  agreed  statement  thowing 
that  its  Income  at  eiiatiDg  rates  was  eadrelf  oonsamed  bj  operating  expenses 
and  Szed  charges,  and  the  testimony  of  twoof  Its  offleera  that  at 
freight  rates  wonld  diminish  its  Income  bj  throwing  bnsineas  t 
roads;  since  snch  an  instractlon  required  the  eoart  to  hold  that  this  teatimonf 
was  coDclosive  in  law,  and  to  assnme,  as  a  matter  of  law,  that  a  redactioo  In 
passenger  fares  would  not  bring  an  InoTeaae  of  travel  Bofflclent  to  equsJiie 
the  earnings.     Ibid. 

7.  State  rtgidation  offortign  raHiroad  doing  butlnat  therHn.  The  coostitn- 
tloQ  of  Arkansas,  article  13,  seetton  ft,  provides  that  corporations  maj  be 
formed  nnder  general  laws,  which  maj  be  altered  or  repealed;  that  the  gen- 
eral asaemblj  shall  have  power  to  alter  or  revoke  the  charter  of  anj  irorpora- 
tloD,  provided  that  "  no  Injustice  shall  he  done  to  the  corporators."  Section 
11  provides  that  foreign  corporations  doing  business  in  tlie  state  shall  be  sub- 
ject to  tlie  B»me  UmltatiODS  and  regnladous  as  domeatio,  and  shall  not  ezerdM 
any  greater  privileges  or  franchistis  thaa  they  do.  Held,  tliat  a  foieifra  rail- 
way eompanjy  having  entered  the  state  to  operate  a  road  after  the  above  pro- 
visions wen  la  force,  was  subject  tolegislation  raduclnfc  passenger  rates,  pro- 
vided, only,  such  reduction  did  ^  injustice  to  the  corporators.  Held,  also,  that 
the  company  could  not  claim  immunity  from  state  regalation  in  reepect  to 
nit«8  beoante  its  right  of  way  was  granted  by  the  governmeat,  which  declared 
it  to  bea  poet  and  military  route,  and  national  highway  for  governmental  ser- 
vioe.     St.  Louis,  etc.,  R.  Co.  v.  Gill  (Ark.),  687. 

8.  OriUrionfor  dtlarmining  reato7utbhn«u  ofrattt.  The  qneatioo  »•  to  the 
jostioe  of  the  regulation  of  paosenger  rates  must  l>e  determined  by  its  eSect 
on  the  net  earoinge  of  the  entire  line  operated  by  defendant  company,  and  not 
hj  iia  eCTect  on  the  net  earalnge  on  any  given  sobdiviiioQ  of  the  whole  line, 
even  tbongh  such  subdivision  was  formerly  a  separate  road,  owned  byadU> 
ferent  ooiporation  which  was  eoasoltdated  with  defendaoL     Ibid. 

CHARTBR. 
Bee  FoRFKrrnRK. 
CONFLICT  OF  LAWa 
See  InTKROTATB  Law. 
OONaTITUTIOlTAL  LAW. 
1.  PoatrtoMmpttraUroad  eorporaii&ru  la  pay  »ispen»ei  ef  raOroad  eemmt*- 
tioner*.    Private  corporations   are  "  pereoEis"  within  the   oonstitntioD  of  the 
United  States,  fourteenth  amendment,  section  1,  prohtbitlog  the  states  from 
depriving  any  "  person  "  of  property  without  due  process  of  law,  etc     Char- 
lotte, C.  &  A.  R.  Co.  T.  Qibbes.  County  Treasurer  {U.  S.),  575. 

3.  The provisiouaofOeneralStatutesofSonth Carolina,  1B88,  chapter 40. that 
the  entire  expenses  of  the  railroad  commission,  which  is  thereby  created  and 
invested  with  general  sapervislon  of  all  railroads  in  the  state,  "  shall  be  borne 
by  the  several  oorporatiooa  owning  or  operating  railroads  "  wtthin  the  stale  "  ac- 
cording to  their  groas  Income  proportioned  (o  the  nnmber  of  miles  In  the  state." 
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C»N8TmjTI0NAL  LAW  —  Conlintud. 
i»  not  in  conflict  with  the  conBtitatlon  of  the  United  SUtea,  fonrtAenth  amend- 
ment, B«ctioD  1,  forbidding'  deprlration  of  property  without  dne  proceeB  o( 
Uw,  knd  aecaring  to  everj  person  equal  pTOtection  of  the  laws,  ai  the  bnri. 
neM  ot  Bucli  corporations  is  affected  with  a  public  ass,  and  sabject  to  legisla* 
tive  regnlatioD,  aod  the  regulations  imposed  are  wltbin  the  power  of  the  state 
to  preecribe,  and  the  exercise  ot  the  duties  of  the  commlaaiooers  is  beneficial 
to  the  pabltc,  and  also  to  the  r«iiroad  corporationB.     Ibid. 

8.  ForHgn  railroad  eorporationi  —  exeUt  'tax  —  irUe/rttaU  eotnm«re«.  The 
act  of  M^ne,  18S1,  reqaires  every  corporation,  etc.,  operating  a  railmadia  the 
state,  to  pay  "  an  annaal  escise  tax  for  the  privlle^  of  exercising  its  franchises," 
the  amonnt  of  the  tax  to  be  determined  according  to  a  sliding  scale  propor- 
tioned to  the  average  groes  earnings  per  mile  within  the  state  for  the  year  pre- 
ceding the  levy  of  the  tax.  Held,  that  the  methodof  determining  the  amount 
of  the  tax  is  merely  a  way  ot  aecertaining  the  value  ot  the  privilege,  and  does 
not  render  the  tax  a  tax  upon  the  receipts  themselves,  and  beuce  in  ita  ap- 
plication to  railroads  which  enter  the  state  from  another  stats  or  from  Canada, 
the  act  doeB  not  operate  as  a  regulation  ot  Interatate  or  foreign  comtne^ 
Maine  v.  Grand  Trunk  Ry.  Co.  of  Canada  (U.  S.),  346. 

4.  JJimitine  of  operaiioa  of  act  to  eitUi  of  a  tpeeijltd  population.      Validi 
The  tect  that  the  operation  of  an  act  Is  limited  to  dties  having  a  popnlati 
ot  one  hundred  and  thirty  thousand  or  orer,  does  not  Tender  It  nnoonnitn- 
tional,  aa  denying  the  equal  protection  of  the  laws.     Budd  v.   New  York  (U. 
8.),  610. 

5.  WAether  p<nMr  ^  eotirl  to  decide  upon  thg  vatidity  of  a  itatute  may  be  in- 
txtked  by  an  amieable  »uit.  The  power  of  a  court  to  pass  upon  the  conatttutlon- 
allty  of  an  act  of  the  legislature  should  not  be  Invoked  by  mean*  of  an  amic- 
able eult,  eepecially  where  there  is  an  agreed  statement.  This  power  is 
the  supreme  Judicial  tunetioo.and  its  eierdsa  is  only  legitimate  in  the  last  ie> 
sort,  in  the  determination  of  an  earnest  and  vital  controversy.  Chicago,  etc., 
B.  Co.  V.  Wellman  (D.  9.).  638. 

Bee  BoNiw,  1-4;  Oharobb,  RBOin.ATiON  of;  Irrioation;  Municifai.  Corfor- 
ATiONS,  38,  34,  81-87;  Stock  and  Stockboldkbb,  8;  Watkr  Cokpabibb, 
CONTRACTS. 
PKIVATK  COKPOttATIONS. 

1.  VaiidUy  of  contract  made  by  corporation  before  capital  paid  in  and  eertifi- 
eatefkd.  Public  Statutes  of  Massachusetts,  chapter  106,  section  46,  providing 
that  no  corporation  "  shall  commence  the  transaction  of  the  business  for  which 
It  was  organized  "  ODtil  the  whole  ot  its  capital  stock  has  been  paid  in,  and  a 
certificate  of  such. payment  filed  In  the  ofBce  of  the  secretary  of  state,  and  sec- 
tions 61,  6S,  providing  that  the  stockholders  shall  be  jointly  and  severally 
liable  for  debts  ot  contracts  prior  to  that  time,  and  that  their  liability  shall  be 
conditional  upon  the  recovery  of  a  judgment  against  the  corporation,  do  not 
render  a  contract  void  which  baa  been  entered  into  by  the  corporation  before 
the  capital  has  been  paid  and  certificate  filed  as  required,  but  the  effect  of  the 
eCatntee  Is  simply  that  the  personal  liability  of  the  members  ot  the  corporation 
takes  the  place  of  what  has  not  been  paid  in  on  the  stock  as  security  for  the 
performance  ot  the  contract.  (Phase's  Patent  Elevator  Co.  v,  Boston  Towboat 
Co.  (Mass.),  138. 
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CONTRA.CTS  ~  PitiTA.TB  Cobporation9  —  CmUinued. 
9.  Mertgage  exteuttd  vtihctU  auOorittf  of  beard  of  tnuteea.  Wben  tba 
chutsr  of  4  oorpontlon  pTDvidM  thAt  Ita  propertj-  shill  be  parchaaed,  bald, 
uuuKged  and  sold  bj  a  board  at  fiva  trustees,  •  mortga^  eiecaied  bf  Ilia 
prealdent  and  secrstarj,  vltliDDt  anj  action  of  the  boatd  aatborlilng'  or  ratLfj- 
ing,  was  bald  Invalid  and  not  bindlofr  od  tbe  oorpontlon.  NncleuB  Aaaoda- 
tioD  V.  MeElroj  {Penn.},  188,  note. 

8.  AMetUofhoaTdorit<>eklu)ld*rtindiMaMsgi»Bi%,notwffiei«iU—ratifiea- 
tion.  Wliere  a  mortgage  waa  executed  bj  the  president,  BacistuT-  and  two 
stockholders  of  a  corporation  and  no  corporate  seat  waa  attached,  and  the  only 
evidence  ot  authoritj  to  execute  was  that  the  Beoreiarj  obtained  the  consent 
of  a  majoritj  of  the  stockholdera,  bj  going  around  to  them  prlvatelj,  It  wia 
held  enoi  to  admit  It  In  evidence  as  agalnit  the  oorpoiatlon;  also  that  the  nee 
of  the  monej  derived  from  the  mortgage  would  not  of  Itaelf  amonnt  to  a  nrti- 
fioatlon.    Duke  r.  Harkham  (IS.  C),  184,  no(«. 

4.  Avthoritj/  ofpraident  to  gn»  a  judgment  note.  Where  a  corporation  has 
contracted  la  give  Its  Judgment  note,  it  thereby  anthorlzei  the  preaident  to 
execnte  such  note  oo  ita  behalf.     MoDooald  v.  Chlahc^m  (III.),  134.  note. 

0.  Ifote  exeeuttd  by  trtamtrer  —  prMufflptfon  of  avi/koritj/.  Where  then  is 
nothing  to  sboif  that  a  corporation  does  not  poaaeae  the  nsual  power  of  a  trad- 
ing corporation  to  make  notee,  or  that  the  treasaret  had  not  the  usual  au- 
thoritf  of  treaaDTera  of  aneh  corporations,  it  will  be  preanmed  that  a  note  exe- 
cuted In  tbe  name  of  the  oorporation  bv  the  tteaaorsr  waa  duly  a 
Corcoran  *.  Saow  Cattle  Co.  (Hase.).  134,  note. 

6.  Authority  of  presidant  to  bind  corporation  by  o 

7.  CoDttaeta  of  promoten,  adopiioa  or  ratlScation  of.     747,  note. 

B.   Whether  oonttact  executed  in  name  ol  officer  may  be  shown  to  be  em- 
tract  of  oorporMlon.     184,  note. 
Mttnicipal  cospobationb. 

9.  Coniraet  vsitA  wtter  company  for  a  term  of  yean.  Validity.  A  city  of 
the  second  class  granted  to  a  water  company  the  exclusive  privilege  of  far- 
nUhing  water  for  public  and  private  use,  and  contracted  with  it  for  a  supply 
of  water  fur  fire  purposes  for  twenty-one  years.  After  the  company  had  oon- 
etructed  its  plant  and  bad  furuishad  water  pnnnaut  to  the  contract  for  thres 
years,  which  the  city  had  paid  for,  the  latter  declined  to  use  or  pay  for  tbe 
water  and  repudiated  the  contract.  In  a  suit  by  the  water  company  for  a 
mandamiit  to  compel  the  city  lo  levy  a  tax  to  pay  the  water  rents  due  accoid- 
Ing  to  the  contract  it  was  held,  (1)  that  the  qnestlans  arising  opoa  the  excln- 
(dve  feature  of  the  contract  were  not  material  to  the  case,  as  no  other  com- 
pany waa  claiming  in  oppoaltlon  to  the  exclusive  graat ;  (2)  that  the  contract 
was  not  void,  even  though  not  authorized  for  a  term  of  twenty-one  years,  that 
having  been  executed  by  tbe  company,  as  far  as  eiecntion  was  possible,  and 
no  Changs  in  conditions  appearing,  It  would  Ira  ophald  tor  a  reasonable  period 
at  least.  Columbus  Water  Co,  v.  Mayor,  etc,  ot  City  of  Colnmbas  (Kan.). 
734. 

10.  Contracts  granting  excloslve  rlghta  to  furnish  water  or  light.  740,  note. 
See  BoiTDB,  35;  Cabribrs.  36-33;  Corporations,  5-8;  DiRociroRBAnD  Offi- 
cers. 3,  8,  ^33;  TRCSTei  Water  Coupaniks. 
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COKTRIBUTORT  NBaLIQKNCE. 
S«e  NESLieENCE. 
CORPOBATIONS. 

1.  "  £«pat  ■atUtt''  of  eorportOion  a  JMion.  Whtn  it  may  b6  durtgardtd. 
That  a  oorpontioti  is  a  leg&l  sotily,  apart  from  tbe  n>tur&l  pentona  irho  com- 
poBO  It,  la  a  mere  fictioa,  introduced  (or  its  conreaiHDce  in  tlie  transactlan  of 
lu  bnslDeps,  and  of  tbose  wlio  do  business  will)  It:  but,  like  every  other  fictioa 
of  tbe  lair,  when  nrj^ed  to  an  Intent  and  purpose  not  within  its  reason  and 
poU^,  may  be  disregarded.  State,  ei  rel.  AttoTner-Oeneral,  t.  Standard  Oil 
Co.  (Obiol,  678. 

2.  When  airt  o/  majontu  of  ttoek/iotder*  mil  be  treated  at  act  of  the  corpora- 
tiim.  Where  all,  or  a  majority,  of  the  Htnckholdera  eorapoalog  a  corporation 
du  an  act  which  ia  designed  to  affect  tbe  property  and  busineiia  of  the  company, 
and  which,  throngh  the  control  Iheir  oambers  give  them  over  the  selactlon 
and  conduct  at  the  corporate  sgenciea,  does  affect  t!ie  property  and  buiit- 
ueM  of  the  company,  in  the  same  manner  an  If  it  had  been  a  formal  resolution 
of  itB  board  of  directors,  and  the  act  so  done  ia  ultra  tire*  of  Che  corporation, 
and  agslnHt  public  policy,  and  was  done  in  their  Individual  capacities,  for  tbe 
purpose  of  concealing  their  real  purpose  and  object,  the  act  sbouM  be  regarded 
as  the  act  of  tbe  oorporation,  and,  to  prevent  tbe  abuse  of  corporate  power, 
may  be  challenged  as  sucb  by  the  state  in  a  proceeding  in  quo  warranto.   Ibid. 

8.  Corporate  exittenee  —  recording  certificate.  Tbe  statutes  ofTennessee 
provide  that  a  railroad  company's  charter  shall  Srat  be  registered  in  tbe  county 
where  the  company's  principal  office  is;  that  it  shall  then  I>b  traoemltted  to  the 
Mcretary  ot  state,  whoshall  aSx  his  certificate  of  repisiratioa  and  tkie  great  seal 
of  state,  and  tliat  these  shall  be  registered  where  the  charter  was  originally 
registered;  and  that  thiBahallcompletetbecompBny'scorporatecharter.  Held, 
-that,  where  a  company  was  organised  to  run  a  railroad  through  several  coun- 
ties, tbe  county  where  Its  charter  has  been  so  registered  shall  be  deemed  to 
have  l>een  determined  on  as  the  location  of  tbe  principal  office,  and  balding  a 
directors' uid  stockholders'  maetiag  in  aaother  county  will  not  diange  the 
fact,  and  registratioa  in  siieb  other  counties  Is  not  essential.  Anderson  et  al. 
v.  Middle  k  East  Tennesaee  Cent.  R.  Co.  (Tcoo.),  84S. 

4.  Fbrmation  of  corporation.  —  evidence  of  u*er.  Under  a  certiBcate  of  in- 
corporation duly  iaeued  to  five  corporntors,  one  ot  them  acted  as  preirident  of 
the  company,  although  it  did  not  appear  how  or  when  he  was  elected.  An- 
other acted  as  Its  treasurer,  and  kept  a  check-book,  and  made  disbursements 
for  the  company  by  check,  aod  received  and  put  in  bank  wliat  money  came  to 
It.  He  also  had  charge  of  the  atock-book,  though  at  tbe  time  he  testified  be 
did  not  know  where  It  was.  The  preaidenE,  vice.p resident,  treasurer  and  one 
other  stockholder  were  directors.  One  of  the  corporators  testified  that  he  had 
stock  in  the  company,  which  he  paid  for,  aud  that  he  refused  to  go  into  the 
bnsiness,  anlesa  under  an  Incorporation.  Held,  that  this  was  auffident  evl- 
dence  of  nser  to  show  an  aoeeptance  by  the  eompany  of  Its  charter.  Demareat 
V.  Flack  (N.  TO,  SM. 

5.  Adopting  eontraet  made  by  promotere.  While  a  corpormtloD  la  not  bonnd 
by  engagements  made  on  iia  behalf  by  Its  promoters  before  its  organisation, 
H  may,  after  it  la  organised,  make  aucb  engagements  its  contracts  by  adopting 
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C0RP0BATI0N9  —  Conttttwd. 
tbam  u  its  own  ;  had  thU  It  naj  do  Id  the  same  maimer  hb  it  might  make 
slmilu'  original  ooDtracta.     HcArthur  v.  Timoa  PriDting  Co.  (Hion.),  74S. 

6.  Adoption  doet  not  relate  baek  to  making  qfoontraet.  The  act  of  Um  ear- 
poration  la  adopting  auch  engagemoDta  la  not  a  ratification,  which  ralatea  back 
to  the  date  of  the  maklog  of  the  contnct  bj  the  promoter,  but  is,  in  leg»l  ef- 
fect, the  making  of  a  eontnct  as  of  the  date  of  the  adoption.     Ibid. 

7.  SlattUe  offraitd*  —  jierfonaaTice  viUhia,  a  year  —  time  computed  from  date 
i>f  adoption  by  eorporation.  Hence,  although  the  contract  made  in  behalf  of  iha 
coDtempUted  corporation  waa,  bj  Its  terms,  not  to  be  performed  within  one 
jear  from  tlia  date  of  the  niakiag  tbereof  by  the  promoter,  It  is  not  within 
the  Btatate  of  frauds  it  it  be  pnrtormod  withlo  one  fear  from  the  date  of  ita 
adoption  b;  the  corporation  after  Its  orgaoizatloii.     Ibid. 

8.  CoBtractM  of  promotore.     Subject  treated  In  note.    T4T,  note. 

9.  Acts  in  foreign  ttate.  Capacity  of  a  corporation  to  exercise  itspowenin 
t,  foreign  state.    277,  oote. 

10.  Election  of  unquaiified  director' — eff'eet  upon  corporate  exiitenet.  A 
oertiBcate  of  incorporation  was  dnly  isaiied  to  residents  of  New  York  by  the 
eeeretarf  of  state  of  West  Virginia,  pursuant  to  Codeof  West  Virginia.  18tt4, 
chapter  34,  which  proridea  that  the  corporators  "  shall,  from  the  date  of  the 
said  certl Scale.  •  •  •  be  a  corporation,"  and  also  provides  for  ihe  hold- 
tng,  subseqnent  to  the  issue  of  such  cerli&cale.  of  a  general  meeting  of  the 
Stockholders  to  elect  directora,  make  by-laws,  etc.,  and  permits  the  corpora- 
tion to  prescribe  the  qualiflcatloos  of  directors,  but  requires  that,  if  it  U  not 
otherwise  provided,  every  director  must  be  a  resident  of  the  state  of  Went 
Virginia.  Held,  that  the  eiacllou  of  directors  who  were  not  residents  of  West 
Tirginia.  although  no  bylaw  permitting  It  had  benn  adopted,  did  not  ipni 
fiuto  dissolve  the  corporation,  or  take  away  Its  corporate  rights  or  franchises. 
Demarest  v.  Flack  (N.  T.),  204. 

11.  Mortgage  of  tlie  corporate  property  —  authority — taUdity.  A  mortgage 
of  all  the  property  of  a  corporation  to  secure  an  existing  debt  and  future  ad- 
Tances,  mast  be  duly  anthoriiad  by  the  board  of  directors  or  It  will  be  invalid. 
Bank  of  Little  Rock  v.  McCarthy  (Ark.).  S20. 

13.  When  such  a  mortgage  was  ordered  at  a  special  meeting  attended  by 
four  oDt  of  five  directors,  and  no  notice  of  the  meeting  was  smved  upon  the 
one  who  was  absent,  and  it  did  not  appear  that  any  anfficient  emergency  or 
necessity  existed  for  making  the  mortgage,  it  waa  held  ioTalid  as  to  the  exist- 
ing indebtedness,  do  money  having  been  advanced  after  the  making  of  the 
mortgage.     Ibid. 

18.  Foreign  corporation*.     Bights  by  comity.     377,  note. 
See  CoNTR.vcTS;  Directors  and  Officers;  FoRFKiruFtB;  Hebti.\os  ;  Stock 
ASD  Stockboldbrs  ;  Tax-^tios  ;  Trusts  ;  Water  Coxpahibs. 
DAMAGES. 

1.  For  refiual  to  pay  cheek,  i^Uth^  execimBe.  Where  a  banker  has  refosed 
to  pay  four  cheeks  of  plalatlf  for  the  aggregate  sum  of  C^'^,  *•  verdict  for 
f4S0  damages  ia  not  excessive.     Schaffaer  v.  Ehrman  (111.),  316. 

3.  Death  by  leronsful  aet ^measure  of  damage*.  Howard's  Statalea  of 
Wcbigan.  seetion  33Q1,  provide  that,  whenever  the  death  of  a  person  ahall  bs 
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DAMAGES  —  CotOiawd. 
•MMed  hj  Ui«  negloct  of  uij  railroad  compaDj,  the  rallraMl  eompany,  wbich 
would  h«ve  been  liable  if  death  bad  not  eneaed,  sball  b«  llabU  for  damage*, 
notwitbsbuidiiig  tbe  deatb  of  tb«  peraon  bo  injured.  Section  3393  provldM 
tliat  eveij  such  acUoa  aball  be  brougbt  ia  the  aame  of  the  peraonal  repreaeo- 
tativea  of  such  deceased  person,  and  the  Jury  maj  giTs  aoch  amount  of  dam- 
ages an  thej  aball  deem  t^i  and  juat,  to  tbe  pemone  who  ma;  bs  entitled  to 
such  damages  when  uncovered.  Held,  that  where  a  railro«d  company  negli- 
gently caused  tbe  death  of  one  who  contributed  to  the  lupport  of  his  mother 
and  invalid  slater,  and  an  action  is  brought  against  the  company,  the  proper 
measure  of  damages,  under  the  atatnte,  is  tbe  amount  wblcb  deceased  would 
have  contribat«d  to  the  support  of  hia  mother  during  her  expectancy  of  life, 
in  proportion  to  the  amount  he  was  contributing  at  the  time  of  hit  death,  and 
tbe  amount  he  would  Ikave  contributed  to  tbe  support  of  bis  sister  after  tbe 
deatb  of  his  mother,  not  exceeding  the  time  of  hie  expectancy  of  life.  Rich- 
mond V.  Chicago,  etc.,  R.  Co.  (Mich.).  22. 

See  Railroads,  43-46,  40-45,  72,  73. 
DEATH  BT  WRONGFUL  ACT. 

1.  Diitribvtion  qf  damage*  —  ^  what  ttatnU  goverTud.  Where  damages  ar« 
recovered  by  the  personal  representative  of  one  killed  by  the  negligence  at  a 
railroad  company,  the  distribution  of  the  amoont  recovered  is  governed  by  the 
statute  in  force  at  the  time  of  tbe  killing.  Riebmond  v.  Chicago,  etc.,  R.  Co. 
(Hicb.),  33. 

See  DAUiaKS,  2. 
DIBECTORa  AND  OFFICERS. 
Directors. 

1.  Fidveiary  r^ations  of  diraetori.  Tbe  directors  of  a  corporation  occupy  a 
position  of  the  highest  trust  and  conSdanee,  and  t)ie  utmost  good  faith  is  re- 
quired in  tbe  exerdse  of  the  powers  oonferred  upon  tbem.  They  have  no 
right,  under  any  drcumstances,  to  use  their  official  positioaa  for  tbeir  own 
benefit  or  tbe  l>«nefit  of  any  one  except  tbe  corpora tiou  itself,  and  consequently 
they  have  no  authority  to  represent  tbe  corporation  in  any  trsnsactioo  in  which 
they  are  personally  interested  in  obtaining  an  advantage  at  the  expense  of  tbe  . 
corporation.     Mallory  v.  Mallory-Wbeeler  Co.  (Conn.),  509. 

3.  Oi>ntraei  with  eorporation  jfor  talary,  when  voidaMe.  Where  three  persons. 
a  majority  of  tbe  directors  ol  a  corporation,  eacli  beiug  a  salaried  oQIcer,  pasn 
a  vote  appointing  one  of  tbeir  number  as  tbe  agent  of  the  corporation  to  make 
a  contract  with  the  others,  and  then  pass  another  vote  appointing  one  of  the 
latter  to  make  a  contract  with  the  Srst  one,  continuing  in  force  for  a  certain 
time  agreements  whicb  were  about  to  expire,  and  by  which  they  were  to  re- 
ceive a  certain  salary,  anch  contracts  are  voidable  by  the  corporation,  as  the 
directors  occnpy  a  Oduciary  position,  and  have  no  authority  to  represent  the 
corporation  in  any  transaction  in  which  they  are  per«onaIly  Interested.     Ibid. 

8.  Where  sncb  contracts  were  made  In  October,  1337,  and  there  was  notbiag 
to  sbow  tbat  tbe  stockholders  bad  any  knowledge  of  them  until  the  day  of 
their  next  meeting,  whicb  wan  In  Mav,  1888,  and  no  other  meeting  was  held 
until  May,  1889,  when  new  directors  were  chosen,  who  promptly  repudiated 
them,  the  delay  was  not  such  as  to  preclude  the  corporation  from  availing  itself 
•f  tbe  original  invalldiiy  ot  tlie  cnnLract^.     Ibid. 
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4.  DtfffM  of  eare  arid  AtUgtmx  to  6«  ta^uued  hy  Atreetw*  in  the  diteharg* 
tf  Omr  dMtiu.     «S8,  oote. 

5.  fP%«n  aetiof^  of  dirteton  vaUd  tlumgh  matting  not  duly  eonvened.  llie  an. 
tlon  of  dlncton  «t  a  meetiDg  hold  wJthont  Aao  notice  to  those  not  mttending, 
will  be  invalid,  un]«gs notice  waalmpiaetieableand  there  eilMed  an emergeoc? 
and  Teaaonableneceaait;  (or  the  action  taken.  Bank  of  Little  Bock  t.  Mc- 
Carthy (Ark.),  SaO. 

6.  Mettirigi  of  dmetori.    Of  the  notice  required.    G3S,  note. 

7.  (iutU\fieationt  of  diracton.  One  maj  lawfullj-  act  aa  tmstee  of  a  corpora- 
tion In  New  York  thoagb  not  a  atockbolder  therein.  McDowell  v.  Sheehan 
(N.  Y.).  210,  215.  note. 

6.  JTtuf  aet  in  mMUng.  Dlraeton  can  onlj  act  Id  a  meeUng  dnlj  convened, 
S38.  note, 

9.  Authority  ofpretidtnt  to  eorUraet.  Where  plaintifla,  In  an  action  againat 
a  corporation  for  Bervicea  rendered,  introdnce  evidence  that  thej  were  em- 
ployed by  defendant's  prerident,  who  asenined  to  act  in  its  behalf,  the  admie- 
■ioa  in  evidence  of  defendant's  by-laws  to  ahow  that  tiie  president  had  no  each 
anthority  will  not  work  a  revetsal,  aa  the  jary  most  hare  been  eo  iiifltmet«d 
as  matter  of  law  had  the  evidence  been  exdaded.  Wait  et  al.  t.  Naahaa 
Armory  AssocUtlon  (N.  H.),  149. 

10.  Powers  af  the  pr«tident.  Power  to  institate  and  defend  anita  and  mm. 
ploy  cOQQSel.     ISl,  note. 

1 1.  Power  lo  sell,  morlga^  or  otherwiee  dlepose  of  the  corporate  property, 
102,  note. 

12.  Power  over  the  negotiable  paper  and  chosee  In  action  of  the  corporati(». 
1S8,  note. 

13.  Power  to  borrow  money  and  Issae  negotiable  paper.     153,  note. 

14.  Power  to  make  oontracts  generally.     IM,  note. 

15.  Power  to  receive  payment.     157,  note, 
lit.  Power  to  confess  judgment.     157,  note. 

17.  Power  to  bind  corporation  by  admlsdona  or  representations.    157,  note. 

18.  Powere  of,  virtute  offleit,  geoemlly.     159,  note. 

19.  Poners  of,  as  affbcted  by  general  custom  and  nsage.     161,  note. 

30.  Powers  of,  as  affected  by  the  course  of  business  of  the  corporatlim.    161, 

21.  Powers  incidental  to  Chose  expressly  conferred.     16S,  note. 

22.  Presomptlon  of  authority  In  case  of  acts  performed  by.     163,  note. 
The  TiCE-PBBSimujT. 

28.  Powers  of,  generally.    163,  note. 


24.  LiabUUy  of  truitteM  for  failare  to  file  annual  rtport  —  eteuM  —  eeating  to 
do  butinett.  A  corporatioo  closed  its  business  In  December,  1886,  but  it  did 
not  appear  that  it  could  not  resame  its  bnsineas.  Two  of  the  four  tnuteea  a^ 
plied  to  the  attOTney-geaerat  to  brin;  an  action  to  disaolve  the  oorporaUos. 
The  actlcffl  waa  oommenoed  January  16,  1687.  and  was  opposed  by  the  other 
A  receiver  was  appointed  March  7,  1887.     Held,  that  the  tmsta* 
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wars  Dot  relieved  from  the  daty  impoeed  on  them  bj  Ikw  to  file  the  knanal 
npoit  in  Juiuhj,  1887.     Vint  Nat.  Buk  of  Jeraej  Citj  v.  lAOum  (N.  Y.), 
440. 

25.  A/ai»e  report  eaaaot  b«  treattd  a*  no  report.  QeuenL  StSitntes  of  Colo- 
rado, seciioD  253,  require  every  corpontion  to  make  an  kDnnal  report  stating 
tbe  amoant  of  Ita  capital,  tbs  proportion  thereof  aetaally  paid  in,  and  the 
amount  of  exiatingdebta;  and  It  provides  that  a  faltare  toflle  thisreport  shall 
render  the  directors  and  tnutees  jointly  and  sevenll;  liable  for  the  debts  of 
the  oompany  contracted  during  the  jear  preceding  the  time  for  filing  it.  Held, 
that  where  ■  report  1b  aetaall;  filed,  tliu  fact  that  it  ia  fal»e  will  not  render 
them  liable  nnder  this  section  as  upon  fajlare  M  file  anj  report  at  all.  Mat- 
thews V.  Patterson  (Col.),  444,  note. 

36.  Liability  for  knomngly  mffmrtg  /aiu  report — Ktenter.  Section  356, 
Qeoeral  Statutes  of  Colorado,  provldea  that  all  the  ofBcera  who  have  nigned 
sach  false  report,  knowing  it  to  be  false,  shall  be  jolotlif  and  seTerally  liable 
far  all  damages  thereon  arising.  Held,  that  in  an  action  to  enforce  this  lia- 
bility, the  complaint  Is  demurrable  where  it  tails  to  state  that  officers  knew 
the  report  was  falsa.     MattbewN  v.  Pattertion  (Col.),  444,  note. 

27.  Statute  reqiiiriaff  reporti  and  atxounta  to  be  potted  eac^  moTtth  —  action 
for  penaUy.  In  an  action  for  a  penalty  against  a  gold  mining  company  brought 
under  Statutes  of  California,  1880,  page  184,  which  provides  that  such  cnrpora- 
tloD  shall  on  the  first  Monday  of  each  month  make  and  iiave  posted  in  the 
offloe  of  such  company  certain  reports  and  accounts  current  for  the  previous 
month,  an  answer  denying  the  allegation  of  the  complaint  that  said  oompany 
had  an  office  for  the  imnsaetlon  of  business  is  insufficient  to  raise  a  msterlal 
issue,  Civil  Code,  sections  390,  331,  contemplating  that  all  corporations  shall 
have  a  place  of  business.     Chapman  v.  Dovay  (Cal.).  444,  note. 

See  CoMTKAcre,  8~€:  CoRPOR*-riODS,  10,  11;  MBSTiiras. 

ELECTHICITT. 

Bee  Municipal  Corforations,  41-43:  Railroad,  17. 

ELEVATORS. 

See  CBAROBB,  REaTIl,ATION  OF. 
EMINENT  DOMAIN. 
What  coitbtitutim  a  takiso  or  damaoihq  of  PRopanxY. 

1.  BreetvTiff  fire-enffine  koiue  on,  adjaeeiU  lot.  The  erection  of  a  fire-en^ne 
house  by  a  city  upon  a  lot  adjacent  to  the  plaintiff's  premises,  although  it  will, 
to  »ome  extent,  depreciate  the  value  of  his  property,  does  not  work  a  taking  »i 
damagioff  of  hie  properly  within  the  meaolng  of  ttie  conetitutioD,  and  a  bill 
will  not  He  to  enjotti  snch  action  by  the  dty.  Van  de  Vere  v.  Kansas  City  et 
al.  (Ho.),  IM. 

a.  Contlruetioa  of  aordi  •damaged"  "injured"  and  "  i/yitrioudi/ afeoted." 
SOI,  note. 

8.  VaeaUngttreel— injury  to  abiUting  aaner.  116,  117,  note,  193,391.  Sea 
Btbsitb  akd  Highwatb. 

4.  BaOroadi  in  Krtttt.    See  Railboads,  8^74. 
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PUBUOTiaL 

0.  Taking  far  tUtnttedlramicaft.  InoondmnamtlonprooeediiigflbjaiialBTatad 
ttunvm-jtOTponXiaa  orgmiied  audar  Lswa  of  N«iv  York,  1888.  chmpMr  403,  It 
ftppeuvd  that  the  aautherlj  tatmiDaa  of  petittoaer  was  ftcceaaible  onlj  bf  k 
prirmte  ro«d,  Mid  thftt  up  to  the  dMe  of  tho  petition  the  road  bad  beeD  ased 
Bol«lj  for  tranaportliig  itone  for  a  priTats  eorporaUoD  In  which  tlie  laeorporn' 
tOTS  of  petitioner  were  iat«r«tt«d.  It  waa  claimed  that  It  was  the  latantlan 
to  carrjr  freight  tor  tJij  pereon  ofibriog  tha  same  to  the  extent  of  Its  snrplna 
C^>adt7  after  auppljlng  the  prirate  earporatioD.  Held,  that  In  view  of  the 
object  of  it*  corporate  exietenoe,  and  the  manner  in  which  it  bad  been  and 
wa*  to  ba  operated,  the  BVidence  blled  to  eHtablish  that  the  taking  songlit  was 
for  pvbllc  nse.     In  re  Split  Rook  Cable-Koad  Co.  (N.  T.),  164. 

8.  WaiTier  of  right  to  raite  Iht  quettion  of  pvbHc  u*t.  Where  the  owner  of 
land  raaiets  condemnation  proceedings  on  the  groand  tbat  the  proposed  rail- 
way ie  not  a  pnbllc  use.  her  failure  to  appeal  from  %  decldon  that  the  pnrpose 
was  pnblic,  and  her  eonseat  to  the  «electlon  of  comminaianen),  and  litigation 
of  qaeatlona  of  tbIus,  do  not  amount  to  a  waiver  of  her  rights  so  as  to  pre- 
cinde  her  from  alterward  moving  to  set  aaide  the  entire  proceedings  aa  nn- 
antfaorlced  bj  law,  after  the  court  of  appeals  haa  decided  In  another  simiiar 
proceeding  that  the  railway  company  in  qaeslioD  is  a  mere  private  enterpriae. 
In  re  Niagara  FalU  4  Whirlpool  By.  Co.  (N.  I".),  168,  note. 
The  btatutort  AoraORiTi. 

7.  h  ttrietis/  eoiulratd.  The  grant  of  anthortty  to  condemn  private  prop. 
ertj  for  public  use,  like  all  grants  bf  the  government,  is  to  be  strictlT'  coo- 
stnied.     194,  note. 

8.  Poaer  of  city  to  widen  gtr»etfitr  btrtsJU  of  railroad  company  A  dtj  coun- 
dl  has  DO  pbwer  to  ooodemn  land  lor  widening  a  street  for  the  express  pur- 
pose o(  giving  a  railroad  company  the  use  of  a  portion  of  the  street  in  each 
a  manner  as  to  exclude  all  other  travel  therefrom.  Ligare  v.  Chicago  (111.), 
176. 

9.  Poaer  of  city  toflOup  and  deitroy  a  iMvigcMe  miter-teay.  A  street  can- 
not, by  condemnation  proceedings,  be  so  laid  out  across  a  navigable  water-wa; 
as  to  destroy  the  water-way.     Ibid. 

Grantob  and  orantee. 

10.  Bight!  of.  lehtn  eoaneyanee  made  pending  n  mrongful  potMition  by  raS- 
road  company,  k  railroad  company  began  proe«edings  to  condemn  aright  of 
way  over  plaintiff's  land.  A  few  months  afterward  plaintiff  sold  Ibe  land  by 
an  absolute  deed.  Subeeqaently  the  condemnation  proceedings  were  dis- 
miased.  Plaintiff  then  broaglit  salt  for  damage  for  tlia  construction  of  the 
road  aeroM  this  land.  ptaintlflTs  venden  being  made  a  party  defendant.  The 
company  filed  a  plea  asking  for  a  condemnation  of  the  land.  Held,  that  plain- 
titE  was  entitled  to  compensation  for  the  injury  to  the  laud  resulting  from  the 
construction  of  the  road  and  for  the  use  of  the  land  occupied  by  the  oompany 
from  the  time  of  Its  entry  to  the  date  of  the  sale  by  plaintiff,  and  that  pli^n- 
tiff's  vendee  was  entitled  to  ri-cover  tor  the  value  of  the  land  taken,  and  for 
any  sneh  decrease  in  value  of  the  remaining  land  aa  might  have  lesnlted  frmn 
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EMINENT  DOUAIN  —  Qbaittob  akd  Qrahteb  —  Cantiau^- 
the  MqalBllioii   hj  the  aaapwaj  oi  k  pennanent   right  of  waj.     TordjOB  t. 

Wolf  (Tex.),  aoa. 

11.  Bight  to  damagM  at  between  grantor  and  grantee.    308.  note.    8«e  BaUi- 
WMM,  47,  48. 
Txetrnto  or  titlk. 

13.  Under  the  oanatitntioQ  of  Texu  the  title  to  pTopertj  Mteiapted  to  be 
Appropriated  to  pnblio  oie,  does  not  vest  antU  the  compenMtlon  hu  been  paid 
or  eeoared.     Fordroe  et  al.  y.  Wolfe  (Tei.),  205. 

See    Irbioatios  ;   R&IlrOaos,     88-74:  Kipakiak    RiahtS;  Strebtb    and 
EiOHWA\a. 


ESTOPPEL. 
Bm  Banks,  IS3  ;  Inshramcb,  5.  7,  46-01,  B8-84. 

EVIDKNCB. 
1.  In  aeeident  eaiet^  evidence  of  other  accident*  at  tame  plaee.  On  the  trial 
of  an  action  against  a  town  for  an  iaj  itry  occasioned  bf  a  defect  in  a  hlghwaj, 
wheo  one  of  the  imuai  In  the  case  yraa  the  poaltion  of  a  plank  at  the  end  of  a 
bridge,  and  whether  it  rendered  the  wa;  unsafe  for  travelers,  evidence  that 
other  peraone  with  their  vehicles  had  received  iajuriee  al  the  place  of  the  al- 
leged defect  la  not  admissible  to  ebow  that  the  way  is  defective.  Bremner  v. 
Newomtle  (Me,),  B8,  note. 

3.  In  an  action  agalnat  a  city  for  personal  injaries  sustained  Id  a  tall  on  a 
sldewslh,  caused  bj  plaintiETs  slipping  on  a  mound  o(  ice.  the  teetimony  of  a 
witness  that,  two  years  prior  to  said  accident,  be  fell  on  the  Ice  at  the  same 
place  is  incompetent  to  show  either  tliat  the  walk  was  unsafe  or  that  defend- 
ant had  notice  of  its  condition.     Qillrie  v.  Lockport  (N.  Y.),  58,  note. 

8.  Evidence  of  other  dffectt  in,  doee  proT^mity  to  one  eauting  thf  aeeident.  In 
an  action  for  iajaries  caused  by  a  detect  in  a  sidewalk,  evidence  of  other  de- 
tects, in  close  proximity  totheonecausing  the  iDjury,  is  admissible,  as  tending 
to  show  notice  to  the  municipal  autliorlties  of  such  detect.  O'Neill  v.  Village 
of  West  Branch  (Mich.),  57,  note, 

4.  Where  the  iejnry  was  occasioned  by  a  loose  plank  In  a  sidewalk,  it  was 
held  competent  to  show  that  the  walk  waa  defective  (or  the  entire  block,  as 
tending  to  show  notice  to  the  defendant.  McCoooell  v.  City  ol  Osiige  (Iowa), 
67,  note. 

5.  Proof  of  change*  after  aeeident.  See  Presby  v,  Qrand  Trunk  B.  Co. 
(N.  H.),  43. 

8.  AjUrmative  and  negative  tettimony.  An  instruction  that  affirmative  teiti- 
mooy,  aa  that  a  bell  was  rong  or  a  whistle  was  sounded,  is  entitled  to  more 
weight  than  negaUve  testimony,  as  that  such  bell  or  whistle  was  not  heard,  is 
properly  refused,  as  ignoring  the  fact  that  in  weighing  such  Eeatimony  the 
credibility  and  means  of  knowledge  of  the  witnesses  should  be  considered 
Pence  v.  Chicago,  etc.,  R.  Co.  (Iowa),  88. 

See  iNflunAMCB.  13  :  R*n,RO*I»,  -"SS-eO. 
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foeeion  oorforatiohb. 

1.  TaUdUy  of  an  iiteorporation  of  retidenU  of  if«i»  York  undtr  lam  of  Wett 
Tirgmia  to  do  btuirutt  in  the  former  ttate.  The  laws  of  Wmt  Ttrglula,  under 
which  «  eeniSckU  of  Ineorpontton  wu  Isaned  to  nudent*  o(  New  York  to  do 
bnelaem  In  the  letter  Hl«ie,  m^de  it  tlie  duty  of  the  secretuj  of  state,  before 
iMnLng  iuett  a  eertiflote  of  Incorporation,  to  decide  wfaatber  the  npplication 
therefor  conformed  to  the  lawaot  Weat  Virfrlnia,  and  alao  made  the  ceTtlUote 
evidenoe  of  the  existence  of  the  corpomtioQ.  The  Uwe  of  New  Tork  alao  per- 
mitted the  incorporation  of  individnala  for  the  parpoea  of  doing  the  baHioeea 
coBtemplaited,  and  under  those  laws  the  freedom  from  personal  liabiiitf  would 
be  ai  great  and  aa  easil;  attained,  and  tlie  secarltj  of  crediiors  wuuld  not  be 
flubstaatlallj  greater  in  the  case  of  a  domestic  aa  of  a  foreign  corporation. 
Held,  that  sneh  iQcorporalton  waa  not  invalid,  aa  a  traad  or  evasion  of  the 
laws  either  of  Weat  Virginia  or  of  New  York,  aa  the  policy  of  West  Virginia 
plainly  favored  the  farmation  uoder  its  laws  of  corporations  compoeed  of  noo- 
reeidenta,  the  principal  bueinesa  of  which  was  to  b«  performed  outside  of  the 
state;  and  the  policy  ol  New  Vork  lu  mcognizing  foreign  corporations  formed 
for  the  purpose  of  doing  business  in  that  state  was  not  violated  even  where 
BDch  a  corporation  wsB  composed  of  citizens  of  the  state.  Demarest  v.  Flack 
(N.  Y.),  264. 

3.  Whether  an  ijuorporation,  undar  foreign,  lavi  U  intended  at  an  ecaeion  oj 
doTOeitic  laat,  ie  a  guetlian  of  iaie  for  the  court.  Tlie  question  wLrthf  r  an  In- 
corporation under  the  laws  of  Weet  Virginia,  of  residents  of  New  York,  tor 
the  purpose  of  doing  business  In  the  latter  state,  li  invalid  in  that  state  as  an 
attempted  evasion  of  its  laws,  is  a  question  of  law  for  the  court,  and  the  qnea- 
tion  of  evasion  should  not  be  submitted  to  a  jury  as  matter  of  tact.     Ibid. 

3.  Eights  of  foreign  corporations  by  eomity.  Right  to  do  businesa  in  a  state. 
278.  note,  280,  note. 

4.  Ezclaeioa  of,  oa  gronads  of  public  policy.    283,  note. 

FORFEITURE. 

1.  Fbr  failure  to  make  aanuai  report.  The  failure  of  a  manufacturing  cor- 
poration to  make  an  annual  report  aa  required  by  the  manufacturing  act  of 
1848,  section  13,  is  cause  for  dissolving  the  corporation,  under  Code,  secUoa 
ITPS,  which  declares  that  a  corporation  may  be  anoulled  wheaever  it  offends 
against  any  provision  of  an  act  under  which  it  was  created.  People  v.  Buffalo 
Stone  and  (;ement  Co.  (N.  Y.),  668. 

2.  The  fact  that  said  seelioo  12  impoees  a  penalty  upon  the  trustees  for  a 
failure  to  make  the  report  required  does  not  exempt  the  corporation  from  the 
consequences  of  such  failure  on  the  principle  that  where  one  penalty  is  de- 
clared no  other  can  be  Implied,  since  the  penally  Impoeed  is  upon  the  trustees 
and  not  upon  the  corporation.     Il>id. 

3.  For  failure  to  pay  in  capital  stock  vithin  t\me  prescribed.  Qeneral  manu- 
facturing act.  section  10,  provides  that  the  capital  stock  of  corporations  formed 
thereunder  "shall  be  paid  in,  one-half  in  one  year  and  the  other  half  in  twn 
years  from  the  {□corporatloo.  or  the  corporation  shall  be  dissolved."  Held, 
that  where,  in  an  action  brought  by  the  attorney  .general  by  leave  of  coart  H 
dissolve  a  corporation,  it  is  proved  (bat  the  corporation  has  violated  said  act, 
the  court  has  no  discretion  to  refuse  a  judgment  of  dissolation.     Ibid 
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FOKFEirnBE—  Ctmttitu«d. 

4.  At0  at  frtttanee  tf  ogleerw  in  default.  Whare  ui  ftction  to  dinolre  *  oot- 
pontion  !■  brooglit  bf  ths  mttomef-geaeral  In  tfae  nuna  of  tha  peopta,  wfth. 
oat  a  raUtor,  tba  tut  that  tho  peisoiw  who  applied  to  him  to  bring  Ih«  action 
were  the  very  offloen  whoae  neglect  to  perform  their  offidftl  duties  eooaUtutea 
the  caaBO  tor  diasolntlon  ii  no  bar  to  the  action.     Ibiil. 

5.  Pi>r  an  uiutalAoritd  dumgt  of  name.  An  attempt  by  a  eorporation  to 
ehanga  Its  corporata  name  In  *.  miDQer  not  aatbori*«d  hj  law  doea  not  aTidd 
ha  charter.     O'Donnell  v.  C.  R.  Johns  h  Co.  (Tei.),  OTB.  note. 

6.  Perwntim  of  fitnii»  of  temperanee  vrganizatioii.  The  forfeiture  of  the 
charter  of  a  oorpoiation  cannot  be  maintained  on  an  arermiint  in  the  taforma- 
Uoii  In  the  nature  of  a  fu«  warranto  tb*t  the  corpora.tion  was  formed  to  "  pro- 
mote tbe  cause  of  temperance,"  and  that  It  baa  abased  its  trust  and  mfaappro. 
prlated  Its  fnods,  aa  It  cannot  be  «aid  that  the  perTersioo  of  the  fund  from  so 
ragae  an  object  as  "tempemuce"  Is  a  public  Injury.  People,  ex  rel.,  r.  Elash- 
away  Asan.  (Cal.),  870,  note. 

7.  ©MO  warranto  to  forfnt  charter.  lAmitation  of  aetion.  A  proceeding  In 
qw>  fearranto  to  forfeit  the  charter  of  a  corporation  mnst,  under  section  6789 
of  ttk«  Beriaed  Btatntes,  be  commenced  within  fire  years  after  the  act  com- 
plidned  of  was  done,  whether  commenced  by  the  state  on  relation  of  the  attor- 
ney-genera) or  otherwise;  but  a  corporation  may  be  ousted  by  such  proceeding 
from  the  axerdne  of  a  power  or  franchise  not  eoDferred  by  law,  where  the 
same  baa  not  bean  azardsed  for  a  term  of  twenty  years.  State  t.  Standard 
Oil  CO.  (CHtlo),  67». 

See  iHauBAKcs,  83-37,  46-61. 

INJUNCTION. 
1.  FSrt  Ibtdtt — enjoining  fixation  of  ordinance.  Where  a  city  ordinanoa 
prohibits  the  erection  of  wooden  boildinita  within  Ita  Sre  linalts,  individuals 
who  show  a  threatened  Tlolatton  of  the  ordiikanee,  and  that  if  unreatrained  It 
will  work  irieparable  injury  to  them  and  their  property,  are  entitled  to  an  in- 
junction, though  tbe  boIMlng  if  erected  would  not  be  a  nuisance p«r  h.  Pint 
Nat.  Bank  of  Ht  Vernon  et  a1.  v.  Sarlls  et  al.  (Ind.),  77. 

3.  Joinder  of  parfiei.  Where  the  owners  of  separate  and  distinct  tenements 
would  each  be  Injured  by  the  erection  of  a  balldlng  prohibited  by  ordinance, 
Jhey  may  join  in  action  to  restrain  the  erection  of  such  building.     Ibid. 

8.  7>«At  in  exeeet  of  eoTUtiliiiioru^  limit — *ait  bg  tax-payer  to  enjoin.  Any  tax- 
paying  resident  and  voter  of  a  city,  snlng  on  bebalf  of  himself  and  of  all 
other  tax-payers  of  such  city,  has  a  right  to  enjoin  the  creation  of  any  nneon- 
etitutional  indebtedness.     Bpllman  t.  Parkerabutg  (W.  Va.).  370. 

4.  SaHroad  in  itreet.     Injunction  to  prevent.     4EK),  note, 

6.  Penal  ordinaneet.     Jurisdiction  to  enjoin  enforcement  of.    90,  note. 
INSDKANCE  —FIRE. 


1.  Whether  ofinwarer  or  intnred.  An  insunnee  broker  called  upon  the  aa- 
■urad  and  asked  permission  to  place  Insnranoe  for  him.  This  was  granted  and 
the  selection  of  ths  company  left  to  the  broker.  The  broker  applied  for  lb* 
Insnranoa  to  a  oompany  with  which  he  never  before  orafterward  -     -  - 
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'  INSURANCE  — FIRE  — AaBNTe  —  OmttntMd. 
The  applicatlMi  was  gmitad,  k  po1i<7  filled  oat,  tho  Dame  aod  BiddreBS  of  Qm 
broker  was  iDdorsad  thereoo,  uid  it  wm  then  delivered  to  the  broker  who,  ia 
tarn,  del)veT«d  it  to  the  uannd.  The  policy  provided  tint  it  "uijbnA^ 
*  *  *  hKve  procured  tbia  policy,  or  a.aj  reoewal  thereof,  or  anj  iadorw' 
meat  thereoo,  he  tih&ll  be  deemed  to  be  the  agent  of  the  loeurei),  and  not  of 
this  company."  The  premlnm  naa  paid  to  the  broker,  but  did  not  reach  the 
company.  Held,  in  ao  action  on  the  policy  for  a  loss  which  occarred  after  tbo 
compaoj  had  notified  the  aeeured  of  the  cancellation  of  the  policy  (urnoa-paj- 
meat  of  the  premium,  that,  even  it  the  asaared  could  he  permitted  to  ehow 
that  the  broker  waa  the  agent  of  the  company  in  procuring  the  insutaace. 
there  waa  no  evidence  to  support  such  a  finding.  Wilber  v.  WllUaiiubargh 
City  Fire  Ins.  Co.  (N.  T.),  10,  note. 

2.  An  insurance  broker  procured  from  the  general  agent  of  defendant  com- 
pany for  plaintiffs  a  policy  of  insurance,  which  wiu  delivered  on  condition  that 
It  ehoilld  not  take  effect  until  approved  at  the  home  office  of  ilia  defendant. 
Held,  that  the  broker  continued  to  be  the  agent  for  plaietiSa  until  the  policy 
had  been  acted  on  at  the  home  office;  and  notice  to  the  broker  of  Ita  rejection 
was  notice  to  plaintiRs.     Youug  v.  Newark  Fire  Ina.  Co,  (Conn.),  10,  note, 

8.  Estoppel  (o  deny  contract  or  poieer  of  agent.  Where  the  recogniaad  agent 
of  an  insurance  company  IsBues  a  policy  of  insurance,  receives  the  premiam, 
and  forwards  it  to  the  company,  and  after  waiting  the  uaaal  time  for  a  reply, 
and  receiving  none,  delivers  the  policy  to  the  Insured,  In  an  action  on  thepidi<7, 
the  company  cannot  deny  ita  own  power  to  issue  the  policy  or  the  aathority  of 
the  agent.     Hoge  v.  Dwell  lug-House  Ins.  Co.  (Penn.),  12,  note. 

4.  Attigmwnt — eonaent  ef  agent — wotiMr  of  condition,  A  firm,  ag«utaof 
an  insurance  company,  procured  a  palicy  on  the  property  of  their  debtor,  pay- 
able to  tbenwelvea  in  case  of  loss.  Afterward,  the  debtor  sold  the  proper^, 
aud  aseigned  the  policy  to  the  porchaaer,  .with  the  consent  and  at  the  aoUeita- 
tlon  of  tbe  agents.  The  policy  was  conditioned  to  be  void,  if  aaeigaed  in  oaae 
of  sale,  uulesB  the  asstgument  waa  approved  by  the  preeideut  or  secretary  of 
the  company.  This  consent  was  never  saked  for,  nor  obtained.  Held,  that  the 
policy  was  forfeited,  as  there  was  no  waiver  of  the  condition  as  to  asaignment, 
since  the  agents  were  in  the  first  place  the  heneficiariee,  and  could  not,  there- 
fore, bind  the  company  by  their  acts.  Cascade  Fire  A  Marine  Ins.  Co.  v. 
Journal  Pub.  Co.  (Wash.),  13,  nola. 

5.  BHoppei  to  deny  authorit]/  of.  Where  a  epedal  agent  aud  adjuster  of 
an  iDsarance  company,  pending  negotiations  after  loss,  confers  with  aaeared 
and  her  attorney  concerning  tbe  proofs  thereof,  and  employs  an  attorney  to 
assist  In  the  iaveetigatiou  of  tbe  loss,  and  seeks  to  secure  a  cancellation  of  her 
claim  on  the  repayment  of  the  premium,  and  withont  informing  her  of  the 
existence  of  any  limitation  on  hie  authority  to  bind  his  principal,  positively 
refuses  to  pay  the  claim,  the  company  will  be  estopped  to  deny  the  agent's 
authority  to  bind  it,  and  tbe  agent's  refusal  to  pay  will  constitute  a  waiver  by 
the  company  <it  the  provision  of  the  policy  allowing  sixty  days  after  proof  of 
loss  In  which  to  make  payment,    California  Ids.  Co.  v.  Qracey  (Col.).  II,  note. 

6.  Their  potoert  —  wiiverby.  Evidence  that  a  certain  person  waa  local  agent 
of  an  inearaoce  company  In  certain  counties,  and  had  anthorlty  to  Bolidt  and 
write  applications  for-insnranea,  and  forward  them  to  the  company's  genenl 
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tNSURAITCB->FmE— AoBHre—  CoaKntiad. 
■t^t,  And,  on  TMeipt  of  the  policy  from  the  Utter,  to  deliver  it  &nd  collect 
the  pTeraiam,  doe*  not  ihow  that  he  hkd  anthorit;  to  oonBent  to  additional  In- . 
■nrauoe,  vithin  tlia  mBaoiiig  of  a  proTislon  of  a  pollc;  tliat  it  additional  insur- 
•ucfl  waa  procured  without  "notice  to  and  consent  of"  tlie  company  In  writing, 
the  policy  should  be  Toid,  or  to  waive  eneh  proTl^ou.  American  Fire  Ins.  Co. 
y.  Hampton  (AA.),  466,  note. 
Applicatioh. 

7.  IKUng  in  bg  agent  of  company  —  ettoppdlotn^Maehtrvthofanneert.  An 
ageot,  aalboriEed  to  take  applicatlonn  for  Inanrance,  should  be  regarded  to  be 
acting  within  the  scope  of  his  aatbority  where  he  fills  up  the  blank  applicaUon 
of  insurance;  and  if,  by  bis  fault  or  negligence  It  contains  a  misstatement  not 
•utboriEed  by  the  iostmctions  of  tbe  party  who  signed  it,  the  wrong  ehould 
he  imputed  to  the  company  and  oot  to  the  B«nred.  State  Ins.  Co.  v.  Qrt,j 
(Kane.),  11,  note. 

8.  When  the  agent  thaa  aathorlzed  by  his  company  to  lake  appllcationa 
for  inanrauce,  without  the  knowledge  of  the  applicant,  writes  false  aaswera 
to  questions  contained  in  the  application,  contrary  to  the  directions  of  the  ap- 
plicant, who  makes  true  answers  to  such  queetlons,  the  company  will  be  es- 
topped by  the  answers  than  written  by  its  agent.     Ibid. 

8.  Faiaa  tlatemtnU  inttTled  bg  fraud  of  wmpany.  In  an  action  on  a  fire 
policy  It  appeared  that  both  tbe  application  and  policy  contained  a  stipniatton 
that  tha  assured  should  keep  hia  ttooke  of  account,  iUTentories,  etc.,  In  an  Iron 
safe,  which  was  not  done,  and  they  were  destroyed  in  the  fire.  PlalntifTs  evi- 
dence waa  that  thlaatipolation  wna  Inserted  in  the  application  by  the  fraud  of 
defendant,  and  that  he  did  not  know  of  its  presence  in  the  policy  nntU  the 
occorrence  of  the  fire.  Held,  that  a  verdict  for  plaintiff  would  not  be  dis- 
turbed.    Liverpool  bh.  &  G.  Ins.  Co.  v.  Morris  (da.),  II,  note. 

10.  Applieation  ,filled  up  by  agent  from  hit  o^en  knoaiedge  —  effect  of  faUe 
tUttementt.  Where  a  local  agent  of  a  fire  Insurance  company  fumiaheeablank 
application  to  a  parly  seeking  insurance,  and  tbe  agent  bimaelt,  who  baa  fall 
and  complete  knowledge  of  all  the  facts,  fills  up  the  blanks  and  inlorma  the 
applicant  that  the  same  is  done  oornictly,  and  the  applicant  believes  him  and 
•igna  the  application,  and  afterward  a  policy  Is  issued  thereon,  and  afterward 
•  fire  ocours,  destroying  all  the  insured  property,  held,  that  the  company  can- 
Dot  then  claim  that  tbe  insurance  policy  ia  void  because  of  Inaccurate  or  incom- 
plete atatementa  in  the  application.     Phoenix  Ina.  Co.  v.  Weeks  (Sans.),  456, 

11.  Oral  ap^teaHon  by  intured  —faUe  itattment  to  eompanj/  by  agent  — 
^eet.  Where  an  applicant  for  insaracee  aignt  no  application,  bat  tells  the 
agent  that  there  is  a  mortgage  on  the  premises,  and  the  latter,  in  hia  d^ly 
report,  on  which  tbe  policy  is  issued,  states  that  there  ia  no  mortgage,  the 
agent's  knowledge  ia  imputable  to  tbe  company,  and  the  policy  is  not  avoided 
by  the  misrepreeentatioD.     Oristoek  v.  Royal  Ins.  Co.  (Ulcb.),  4S8,  note. 

12.  Parol  endmet  to  nary  taritten  appliealion.  Where  an  appliootlon  for  io- 
■oranee  has  been  rednoed  to  writing,  and  the  applicant  has  Itad  an  opportonlty 
to  read  the  same,  but  signs  it  without  reading  It,  and  tliere  ia  no  fraud  prao 
tieed,  and  tbe  applicant  afterward  receives  the  policy  of  insorance  baaed  apon 
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WMh  AppUeMlon,  And  letaiu  It  for  navaral  noDtbs  withoBt  objeotioa,  ko  Ma. 
Dot,  in  KO  ftotion  bioaght  apon  a  nota  ginn  for  the  prBiiiiam  on  aadi  vMof, 
ywTjai  oontimdict  the  Btateiiwiita  in  the  mitten  appllcMlon  bj  puol  sTidoAea. 
Walker  v,  Sute  Ins.  Co.  (Su».],  4S8,  note. 

IS.  Ii^armal  tippUeation  by  letter  — ■  NAotAor  a  aarranitf.  Ttiongli  the  letter 
in  vtkich  appllcktion  for  Inaannce  wu  awdn  stated  thai  a  oertain  ainoaat  ol 
ioauranee  woald  be  maintained,  still  theie  being:  no  refarance  in  tlie  poUer  to 
an  application,  and  it  being  providad  bj  tUe  policj  tliat  if  an  applieatloa  was 
teferrad  lo  therein  It  alioDld  be  a  part  ol  the  contract  and  a  irarraotj  br  the 
asaored,  it  will  be  held  that  the  policj  was  not  iwoad  on  the  condition  tlut 
the  amount  of  inaniance  named  alionld  be  maintained.  Qtiseu'  loa.  Co.  t. 
Hoffman  (Ind.),  4fi0,  note. 

14.  latttnd  TMt  boimd  to  makt  dittioturvi  exeept  in  atuttar  t«  fuattion*  pr»- 
povnded.  Wliers  the  policj  contains  manj  qnoationa  as  to  facts  deemed  bj 
the  companj  material  lo  the  risk,  tlw  insured  la  bound  la  dkscloae  onlj  aath 
matters  aa  maj  l>e  Inquired  abont  by  the  companj.  WjtIieTille  Ins.,  etc.,  Co. 
T.  Btnlts  (Vs.),  469,  note. 

15.  JHtelotun  a*  to  matter*  iwt  mWUa  knoaitdg*  tffinmtrei.  An  Inatroetton 
that  the  insured  was  bound  to  diseloae  erarj  m^arial  faot  which  at  the  Urn* 
of  the  i—nanoe  ol  the  policj  would  hare  lofiueneed  the  companj  in  iasnlag 
or  nfnslng  it,  or  which  wonld  hare  indnced  tha  damaDd  of  a  lugher  rata,  ia 
pioperlj  lefoaed,  aa  tlia  Insured  must  liare  knowIedg«  of  the  exiatoaee  of  tha 
faot  or  of  its  matorialltj  before  tha  polity  oan  l>e  avoided  for  his  fallnt*  t* 
diseloM  It.    Ibid, 

10.  In  ab*«ne*  tjf  application,  eondition  ofpoli^  binding.  Aa  a  geaeial  ral* 
where  there  Is  no  application  for  insaranca,  the  inanred  is  bound  bj  the  cob. 
dltlona  found  in  the  policj  which  he  has  accepted  and  retaiaed  withont  objac- 
lion.     Uci^land  t.  Bt.  Paul  F.  &  U.  Ins.  Co.  (Wnn.),  459,  note. 

AKBirmATION'  CLAUSE. 

17-  Conttrvetion  and  wtrioar  ef.  A  policj  provided  for  arMtration  as  to  tlM 
amoont  of  loaa,  and  gave  tha  loanrer  the  right  to  take  tlie  propertj  Inaiirad  at 
the  value  fixed  faj  the  arbitraIor&  The  assnced,  after  agreeing  to  arbitratkn, 
revoked  tiie  snbmlsi'iDD,  and  declined  to  be  bound.  He  then  had  the  goods 
appraisad,  and  aold  them.  Held  a  forfeiture  of  the  poUej.  Morlaj  v.  Uvar- 
pool  &  London  ft  0h>be  Ins.  Co.  (Hloh.),  II,  note. 

IB.  A  policj  of  fire  inannnoe  provided  for  an  appnisaJ  o(  each  artiela  dam- 
aged  or  deatrojod  bj  fire,  which  appraisal  was  to  be  aubmitted  aa  part  of  the 
proofs  of  lose,  and  that,  in  cass  dlSerencoa  ahall  ariae  touching  anj  lo«  or 
damage  after  proof  thereof  has  been  reeeired,  the  matter  shall  be  mbmltlad 
to  arbitnton,  whose  award  In  writing  ahall  be  binding  on  tha  parties  as  to  Ihs 
amount  of  the  loss.  Held,  (hat  when  the  oompanj  received  prooh  of  loss 
from  tha  insured,  without  objeetlou  ^ther  aa  to  thetr  form  or  substance,  the 
ref  nsal  of  the  Insured  to  submit  to  au  award  of  arMtrators  ooald  not  be  pleaded 
in  bar  to  an  actioD  on  the  poUcj,  whidi  did  not  oontain  anj  prorldoa  that  no 
action  abould  be  m^atainad  on  it  until  after  such  award.  HamiltoB  r.  Hesae 
Ins.  Co.  (tJ.  8.),  11,  note. 

19.  A  provision  in  a  pollcj  that  Bo  aetlon  for  a  loss  thereunder  shall  bs 
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nalntkinbd  udImb  aa  awkid  of  damk^M  bj  Krbltnton,  Id  mm  of  »  diffbranee 
between  tUe  putles  as  to  the  amoaiit  of  the  Iobb  or  damage,  ihall  fint  hare 
b«eo  returned,  doaa  oot  necetilUte  as  a  eoodltlon  precedent  to  the  biin^ng  of 
an  action  that  (here  be  a  submiaBion  to  arbitration,  where  tbe  Ineniance  oom- 
pan7  denim  lU  llabilltj  to  p*j  an;  aam.     Ballej-  v.  Sta»  Ins.  Co.  (Wis.),  13, 

90.  An  arWtntioD  claose  in  a  fire  Inauranoe  pollcj  provided  that  the  amontit 
ot  loss  sboald  be  determineil  hj  appraitera  to  be  M]eeted  one  b;  the  oompanj 
and  one  bj  the  Inaured,  and  that  their  award  ahould  be  binding  and  conelu- 
tive  as  to  tbeamoant  of  lose,  bnt  that  no  appmlaal  nor  agreement  forappiaiaal 
should  be  construed  as  an  admlaaion  of  the  validttT  of  the  poliej,  or  as  a  waiver  - 
of  au;  of  itB  conditiooa,  Held,  that  the  claane  wm  valid,  and  In  an  action  on 
the  polic7,  where  defendant  had  pleadod  tliat  the  loss  had  been  settled  b; 
BTbitratiOQ,  it  was  error  to  instract  the  jnrjr  that  the  agreemeot  t«  sabmtt  to 
arbiiraiion  and  the  award  of  the  appraisers  were  not  competent,  either  to  sup- 
port the  plea  of  arbitration  and  award  or  aa  a  binding  agreement  on  the  par- 
ties thereto.     Hsmdou  v.  Imperial  Fire  Ins.  Co.  (N.  C),  13,  note. 

31.  Though  a  fire  policj  stipulates  that  in  case  of  a  failure  to  agree  upon 
the  amount  of  damage  it  shall  be  ascertained  by  appraisers,  and  that  until  the 
required  proofs  are  produced  and  appraleala  are  permitted  the  lose  ehall  not  be 
payable,  the  assured  having  offered  proofs  of  loss  that  are  rejected  b;  the 
company,  which  doea  not  demand  an  appraisal  nor  dispute  theamonntof  dam- 
age as  ahown  in  the  proofs,  may  sue  tor  tbe  loss  without  himself  Brsl  oflsring 
to  have  the  property  appraised,  or  requesting  the  appointment  of  appraisers. 
Kandall  v,  American  Fire  Ins.  Co.  (Mon.),  4S9,  note. 

33.  The  fact  that  adjuatera,  without  authority  from  an  Insurance  company, 
In  making  up  proofs  of  loss,  agree  with  the  assured  on  a  certain  amount,  is  not 
a  waiver  by  the  company  of  a  condition  in  the  policy  requiring  the  amount 
of  loss  to  be  ascertained  by  arbitration  before  suit.  Where,  however,  such 
•mount  Is  inoladed  by  the  adjusters  In  tbe  proofs  of  loss,  and  Is  sent  to  and 
retained  by  the  company  withont  objection,  It  thereby  conseuts  to  tbe  amount 
and  waives  the  rlgbt  to  have  tbe  loss  arbitrated.  Everett  r.  London  A  L.  Ins. 
Co.  (Penn.),  4S9,  note. 

COHDITlONa,  TOCtB  CONBTBDOTION  AND  EFTECT. 

8S.  FarfeUure  iy  trwnff^  ofproptrty.  A  provision  in  a  poli^  of  Gre  insur- 
ance, to  the  effect  that  a  sale  or  transfer  of  the  property  iosured  shall  forfeit 
the  policy,  does  not  become  operative  to  avoid  the  policy,  uoleas  the  entire  in- 
terest of  the  aaeured  In  the  property  Insured  Is  sold  or  transferred.  Blackwell 
T.  Insurance  Co.  (Ohio),  173. 

34.  Trai^fer  of  partiai  inieratt  by  taking  in  a  partner.  If  the  property  In- 
sured consist  of  the  stock  of  goods  of  a  merchant  doing  business  alone,  the 
taking  in  by  bim  of  a  partner  in  the  fauslneiie  Is  not  snuh  a  sale  or  transfer  by 
him  of  his  entire  internn  In  tbe  property  as  will  avoid  the  policy.     Ibid. 

35.  &ipulalion  for  tt^  and  wttonditionai  oumerAip  —  iMiiw.  Apolio/of 
insurance  was  Issned  on  an  oral  application  and  statement  lo  the  agent  of  the 
company.  The  agent  knew  that  the  legal  title  of  the  property  stood  in  an- 
other person,  and  that  the  asaared  was  only  entitled  to  a  deed  on  payment  of 

VOL.  v.— » 
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•  ««Mkin  ■>!&.  Tkfl  policy  eaataiatA  tha  provtoian  tfaat  b  Bhoiild  ba  wkidly 
void  nnlcM  o<»Miit  tn  wrhiag  ms  iadonad  UioreoB  hf  tbe  eomp«ii7,  if  tha 
HMiTsd  wuM  Dot  the  aola  and  imaHiditioiMl  owner  of  the  property;  or  if  tli« 
boUdlng  faitandsd  tu  be  inaaMd  stood  od  graimd  not  ownod  in  fks^mple  bj 
the  Minrad;  or  If  tha  intBrast  of  tba  Manrad  In  tbo  piopert;,  wbatbar  as 
owDsr,  tnutee,  coDBlgnea.  fsctor.  agent,  mortgagee,  lemae  or  otberwlae,  was 
not  tmly  stated  la  tbe  pollcj;  or  If  anj  cbasge  laks  place  in  tba  Itda,  latrnvBt, 
location  or  poasataion  of  tbe  propartf,  bj  tale,  transfer  or  oooTerance,  'm 
whole  or  in  part.  Held,  tbat  this  proTislon  applied  oatj  to  ancb  ebaages  as 
•niae  after  th«  iialie7  had  been  de&rered  sod  aceepidd,  and  not  to  tbe  coadl- 
tton  of  tbe  property  at  tba  time  the  policy  waa  iasned.  Hooaa  t.  Prescott  Ins. 
Co.  (Hicb.),  14,  note. 

20.  Vaeaneii — ineream  of  ri*k.  Dnder  Ualne  Statntea,  cbnpter  13,  saetioo 
SO,  to  BToid  a  policy  of  fire  iosurance  stlpalatlng  tbat,  whaseTer  tbe  buildings 
iniarcd  shall  beeome  T«cant,  tbe  Insatuee  ther«oa  sball  esasn,  II  mast  be 
shown  th*t  not  ooly  bare  tbe  buildings  baooma  vacant  in  violation  of  the 
tanna  of  the  policy,  bat  that  the  risk  was  thereby  iocFsased.  Whil«  v. 
PhttDiz  Ins.  Co.  (He.),  14,  note. 

37.  Coder  tbe  ttatate  tbe  burden  is  npon  the  lasnraQoe  company  to  show  an 
incfaaaa  of  risk;  and,  when  the  vacancy  is  shown,  it  has  sneb  presnmptlon  In 
its  bvor  that,  if  not  rebatted.  Is  snfflctent  to  prove  tha  fact;  bat,  when  other 
facts  a]>pear.  It  la  for  tbe  jury  to  say  whether  the  presamptioa  shall  still  pre- 
vail, or  whether  it  has  been  rebatted,  and  whether,  on  the  whole  evidence, 
tha  risk  is  riiown  to  have  l>een  increased      Ibid. 

28.  Ufativfaeturing  ««faMMlm«n(  —  enxring  to  operate.  A  building  used  as  a 
Hboe  ^etory,  the  machinery  and  flitares,  and  (he  stock  of  boots  and  shoe* 
therein,  were  aeparateiy  Insured  in  dlflbraat  companies,  under  p^des  Motaia- 
ing  DO  reference  to  eadi  other.  In  accordance  with  tbe  "  standard  fonn  "  pre- 
scribed by  Public  Statutes  of  Maasaeboaetts,  chapter  119.  section  ISV.  eadt 
policy  was oonditlcmed  tn  be  void,  "if  the  property  Insured  was  a  mannftMitur- 
log  eatablUhnient,  if  snch  establish meot  ceased  operatioD  for  more  than  thirty 
days,"  without  writtra  permlasloo.  Held,  that  a  stoppage  of  macbinary  for 
four  months,  and  diacbarge  of  employes,  forfeited  the  polldes  on  the  building 
and  machinery,  although  the  InsaraQca  company  knew  It  was  usoal  thus  to 
stop  bDaioesa  In  tbe  dull  season.    9tone  v.  Howard  Ins.,  Co.  (Hass.),  400,  note. 

29.  The  policy  on.  tbe  stack  of  boots  and  Bboea  was  not  forfeited,  aiitce  the 
property  insured  waa  not  "  a  manafaoturing  estat)llsbmant,'*  or  a  part  of  one. 
Ibid. 

80.  A  ooodltion  In  a  policy  provided  that  If  gasoline  was  used  npon  the  prvm- 
Isee  the  policy  sbould  be  void.  It  was  Issued  without  inquiry,  aod  tritbout 
Bji  application  or  any  representacionB  oo  plaintlfl'B  part.  Reaaonable  inveatiga- 
tioD  woald  have  disclosed  that  plaistlS  was  then  using  a  gasoline  stove,  and 
the  fire  which  Babseqasntly  destroyed  tbe  bouse  was  caused  by  an  expiation 
of  this  Btove.  Held,  that  plaiutiCr  could  not  reoover  on  the  policy,  UcFkrland 
V,  St.  Paul  F.  &  M.  Ins.  Co.  (Minn.).  460.  now. 

31.  Storing  hatardoTU  arUelt*  — kteping  giuoUn»  and  kerotew  for  tale. 
Though  gasoline  and  coal-oil  may  be  articles  of  the  class  known  as  "extra 
liniardoaa,"  tbe  keeping  of  them  In  reasoaable  qoaDtiCiea  In  a  grooery  atore  f or 
^le  purpose  of  selilng  at  retail,  nnleie  spei^oally  proUUted  In  the  poU^, 
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will  Dot  BTidd  k  contnet  of  flm  ioHnnnoB,  notwitluUndlDg  prorlBioaa  In  tb* 
polii7  thM  it  ihall  bs  void  If  tbe  pninlBM  are  oocapled  Id  Biich  a  way  aa  to  in- 
craMB  the  rlak,  oi  if  OMd  for  the  pnrpoM  of  "stoiiDg"  AJtf  article  de- 
DOiiiluat«d  "  hazanloua  "  or  "  extnt  ba»u4on«.'*  Renohaw  t.  Hlwonri  8t«t« 
Mat.  F.  A  M.  Iiu.  Co.  (Mo.),  460,  note. 

82.  Vaotuug /or  tJiirtir  dayi — eotitputatimt  tf  time.  Plaintiff  filed  ao  ap- 
plieatloB  for  InaarMtee  with  defandaot'i  agent,  aad  eome  time  after,  laoeivlDg' 
notice  that  hla  policy  was  ready,  called  for  it  and  paid  the  premium.  There 
waa  DO  agreement  that  itie  policy  ■bonld  take  eflect  before  payment  of  tlie 
plemiDiB.  Beld,  that  the  time  between  tlie  applicatioD  and  payment  of  the 
prMuinm  canaot  be  con^ered  in  determining  whether  the  premlaei  wer» 
racant  for  thirty  daye,  contrary  to  a  proTiaion  of  the  policy.  Waiuer  ▼.  Mil- 
ford  Mat.  Fire  Ins.  Co.  (Haaa.),  4«0,  note. 

38.  Chojige  in  the  ti^Mture — temporary  toeation  of  iteam  engine. —  The  use 
by  the  assured  of  a  aMun  engine  lo  opente  a  com-ebeller,  near  an  ioeared 
«om-crib,  la  within  the  mskoing  of  a  ciaase  in  the  policy  that  it  shall  be  void 
"  it  there  be  any  diange  In  the  espoeare,  by  ttie  erection  or  oocapation  of  ad- 
jacent bnildingB  or  by  any  means  whatever  In  the  coatrol  or  knowledge  of  the 
aaanred."     Davla  v.  Weetera  Home  Ins.  Co.  (Iowa),  460,  note. 

SI.  Inereate  of  riik  —  ertetion  of  addition  by  tmant. —  When  a  tenant,  with- 
ont  the  knowledge  or  ooaaent  o(  tbe  asaared,  ereeta  an  addition  to  the  build. 
Ing  Insured,  inch  change  does  not  avoid  the  policy,  although  it  contains  a  pro- 
virion  that  it  ahall  bm  vcdd  and  of  no  effect  if  the  risk  be  Inereased  by  any 
means  within  the  oontrol  or  knowledge  of  the  assnred.  Nebraska  A  I.  Ids. 
Co.  V,  ChristoDiten  (Neb.),  460,  note. 

85.  Jfannerofoeeupation  —  vMsqfprenuMeforpvrpotttofproetaution.  The 
building  insarsd  waa  described  in  the  policy  as  b^ng  ooenpled  as  a  saloon.  It 
was  so  oecnpted  by  a  tenant  at  tbe  time  of  the  fire,  as  well  as  when  the  policy 
was  Isaned.  The  fact  that  at  the  tlms  of  the  loss  the  building  waa  also  used 
by  the  tenant  for  the  purpose  of  proetitution  does  not  invAlldate  the  policy, 
wban  it  appears  that  the  premises  were  used  for  aneh  illegal  purpose  without 
the  knowledge  or  consent  of  the  owner,  wad  that  tlie  loss  did  not  oocar  from 
sach  use.     ibid. 

80.  Other  ineuranee — knaaiedge  of  agent.  Taking  ontctmeurrantinsutanM 
beyond  the  amount  allowed  by  a  policy  does  not  avoid  the  policy,  when  snch 
ooncurrent  insuranee  ia  taken  out  through  the  agent  of  the  company  that  1b- 
saqd  the  policy.     Hagan  v.  Hardunta  ft  Banken'  Ina.  Co.  (Iowa),  4S1.  note. 

87.  Mirrepreeentati^m  a*  to  inotiwitranee*  on  the  prop&rtg.    A  fire  inanrauee 
policy,  oouditlonnd  to  be  void  for  misrepresentations  in  the  application.  Is 
avoided  by  a  gross  under-state ment  of  the  amount  of  ineumbtances.     O'Brien 
V.  Home  Ins.  Co.  (Wis.),  461,  note. 
Cakcbllatiok. 

38.  Notice  of,  on  day  of  lou.  Where  notice  of  the  caneellatioD  of  insnrauce 
la  given  by  tbe  company  on  the  very  day  of  the  fire,  and  the  teatimoey  la  con- 
flicting aa  to  whether  it  was  given  before  or  after  the  Bre  began.  It  Is  proper 
to  refuse  to  instruct  the  jury  that,  if  notice  waa  given  on  the  day  of  tbe  fire, 
SBcb  notice  would  terminate  the  risk,  since  such  iastruction  Utkee  from  the 
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jar;  thsdocUloD  oftbe  hour  whsD  the  notice  waa  glvea.    Karelaea  ▼.  San 
FIra  Offloa  (N.  Y.).  13,  note. 

89.  Binding  dip  ^eanetUaUon  of — npUee.  When  an  tnninukM  eonpanj 
gives  lokD  applicaat  foi  iDiarauca  a  "blDdlngallp,''  irharab^  Uagraea  to  la- 
Bare  the  appllcanl'ii  property,  tlie  ellp  to  bo  bioding  until  the  policy  ia  deliv- 
ered, the  compaDj  haa  the  aame  rights  as  to  caDcellatioD  of  Bach  alip  aa  il  It 
coatained  all  the  coDditlona  as  to  notice  and  agency  found  Id  the  ecanpaDT'a 
ordinary  policies.     Ibid. 

40.  Where  such  policies  provide  that  the  companj  may  eaiic«i  the  iatnmiM 
by  giving  notice,  and  that  if  any  broker  has  procured  soch  insurance  he  aliall 
be  deemed  the  agent  of  the  iniared,  notlee  of  cancellation  to  the  brakerwho 
procarad  the  Inaarance  ia  sQffloient,  before  the  policy  i*  delivered,  to  cancel 
the  ineurance  evidenced  by  the  "binding  slip."     Ibid. 

CoHBTRucmoN  or  polktt. 

41.  P«rintMton  to  uw  far  "  any  ruereantiie  purpou."  Permlaaion  In  a  fin 
ioBuraoce  policy  to  aae  the  building  tor  "any  mercantile  purpose,"  does  not 
authoriae  lla  use  aa  a  reatanrant.  Oarretaon  v.  Herohants  &  Banken'  Ina. 
Co.  (Iowa),  461,  note. 

42.  Lott  by  explatUm  —  liitbiUty.  When  the  Indemnity  provided  for  by  a 
fire  policy  ia  agMOit  low  or  damage  b;  Gre,  without  making  any  exception,  a 
damage  from  an  exploalon  will  Im  covered  by  the  polity,  whetlier  ii  raaolt 
from  an  accidental  An  gradually  coming  In  contaet  with  coal-oil  or  gasoline, 
or  from  an  innooont  fln,  such  aa  a  gas-jet,  pnrpoiely  left  bnming.  Igniting  the 
lQ&«mmable  gM,  mixed  wilL  atmospheifi,  which  had  eaeaped  and  SUed  the 
room.     Henshaw  v.  MisMurl  State  Uut.  F.  A  M.  Ina.  Co.  (Mo.),  461,  note. 

48.  Bixtent  o/riik.  A  polloy  of  InBarance  for  fl.SOOon  twenty-one  different 
pieces  of  property  gave  an  itemized  atatemeDt  of  the  piecea,  with  a  anm  ol 
money  following  each  item,  amounting  In  all  to  990,000,  and  declared  that  the 
4Ximpany  only  inaund  one-sixtieth  part  of  e«eb  of  Bald  ■ami,  and  that  It  warn 
only  llalile  for  euch  proportion  of  the  loea  aa  the  amount  Inaund  thereby  bore 
to  the  whole  amoant  of  ioanrance.  The  property  was  damaged  by  fin  to  the 
amonnt  o(  $01,000,  the  total  Inaiuancs  being  |60,000.  Held,  that  the  com- 
pany iBBuing  B^d  policy  was  liable  for  one-fortieth  of  the  looa.  Indiana  Ina. 
Co.  V.  Hoffman  <Ind.).  461,  note. 

44.  CoatUtion  againtt  inerttitiiraiutt  —  dititibiiit]/  of  totenanU.  When  an 
inaurance  policy  coven  a  dwelling  and  dl&erent  olaaae*  of  personal  property, 
dcBcrlblng  them  separately,  and  speciflea  dlatdnct  and  separate  amounts  on  the 
dwelling  and  each  Und  of  personalty,  the  execution  of  a  mortgage  on  the  teal 
estate,  in  violation  of  a  condition  against  Bubeaqnent  inonmbrances  on  any  ot 
the  property  inanred,  la  no  defense  to  an  action  for  the  loaa  of  the  personal^. 
Oerman  Ins.  Co.  v.  Fairbank  (Neb.),  90.     . 

45.  When  a  policy  Is  taken  out  on  dlBennt  clasasa  of  personal  property  for 
eepante  sod  diatlnet  aroonnts,  the  violation  of  a  condition  of  the  policy  against 
IncumbranceB,  b7  the  execution  of  a  chattel  mortgage  on  one  class  of  pra|iei^ 
will  not  preclude  a  recovery  upon  the  policy  for  the  deatrnctloo  of  Um  ptop- 
erty  nf  another  kind,  not  Incumliend.     Ibid. 

FORFBrrUBB,  WAIVBR   OF. 

46.  KnovUdge  ofgroumit  of/enatUiat,    Then  oao  be  no  waiver.  In  the  ab- 
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KDM  o(  tk  complete  knowledge  of  all  tbs  clnmmBtaDcsH;  and  the  fkct  tlwt  th« 
ftisnred,  during  tbe  life  of  the  pollc;,  Dotlfled  the  compaaj  tlutt  the  pnmiws 
Wert)  vac&nt.  siid  lecelved  a.  reply  that  "  that  was  all  light,"  will  not  amoaiit 
to  an  eatoppel  uDleaa  It  alao  appears  that  the  company  waa  made  awue  that 
the  house  wag  vacant  a  month  before  tbe  policy  was  issued,  ftnd  had  con- 
tinued so  ever  since.     Boyd  t.  Vandsrbilt  Ins.  Co.  (Tenn.!,  6. 

47.  Where,  in  addition  to  a  defense  growing  oat  of  a  breach  of  warranty  of 
occupation,  i\xe  company  claims  an  over-Ineu ranee,  the  fact  that  the  Maared 
Is  reqalred  to  fiimlBh,  at  some  expense  to  himself,  an  eatimate  of  his  loss,  and 
the  value  of  tbe  house  destroyed,  in  accordance  with  the  terms  of  the  policy, 
will  not  amount  to  a  waiver  of  the  brench  of  warranty.     Ibid. 

48.  Where  the  company  IndoiMs  upon  a  policy  Its  conseDt  that  it  ma;  con- 
tinue in  force,  notwilbstanding  a  temporary  vacancy,  this  will  not  waive  a 
forfeiture  previously  incurred,  of  which  the  company  was  igooraut.  Trott  v. 
Woolwich  Mui.  Fire  Ion.  Co.  (Me.),  U.  note. 

49.  AeUef  agent  requiring  proof  of  lott,  ete.  The  forfeltare  created  by  the 
breach  of  a  condition  in  an  insnraDce  policy,  prohibiltug  tbe  use  of  gaeoUne 
in  the  balldinfT,  is  not  waived  because  the  company's  ageut,  whose  authority 
was  limited  to  soliciting  iosarance,  delivering  policies  and  receiving  the  pre- 
miums, consented  that  the  building  might  be  used  as  a  restaunut,  which  in- 
cluded the  UM  of  a  gasoline  move,  or  because  the  agent  required  proof  of 
loss  at  tbe  expense  of  the  insured  without  claimtng  the  forfeiture.  Garretson 
T.  Merchants  &  Bankers'  Ins.  Co.  (Iowa),  463,  note. 

60,  Siieaee  of  company  having  knowledge  of  cav*e  of  forfeiture  —  other  intur- 
aaee.  Where  the  policy  provides  that  tbe  policy,  unless  otherwise  provided 
by  agreement  indorsed  thereon,  ahall  be  void  if  the  insured  shall  thereafter 
procure  any  other  insurance  on  the  property,  mere  notice  or  knowledge  on 
part  of  the  iusurance  company  that  the  insured  has  subsequently  placed  other 
In^nrance  on  it,  or  incenda  to  do  so,  Is  not  of  itself  a  waiver  or  oonaent  on  part 
of  the  company,  at  least  where  the  notice  is  not  communicated  in  a  maniMr 
Implying  a  request  for  permission  to  do  so,  or  so  as  to  require  the  company  to 
act  upon  it  by  either  cooseoting  or  refusing  to  consent.  Goldla  v.  Northern 
Am.  Co.  (Uinn.),  468,  note. 

51,  Vacancy  —  waintr  of  condition  at  to.  The  facts  that  an  insuranee  agent 
was  notified  by  an  assured  that  the  insured  premises  had  beeome  vacant  and 
that  assured  would  move  in  shortly,  and  said,  "  All  right,"  and  that  he  would 
fix  tbe  policy,  do  not  constitute  a  waiver  of  a  provision  in  the  policy  that  it 
shall  be  void  if  the  premises  become  vacant  without  written  consent  of  the 
company,  where  the  policy  provides  that  "  the  nse  of  general  lenns,  or  any 
thing  less  than  a  distinct,  speeiSo  agreement,  *  •  •  shall  not  be  oon- 
■Idered  as  a  waiver  of  any  •  <<  «-  condition,"  and  there  is  no  evideace  of 
the  agent's  powers  except  that  the  policy  was  Indorsed,  coDUtendgned  and  de- 
livered by  him,  Messelback  v.  Norman  (N.  Y.),  14,  note, 
Insukablb  ititebebt. 

53.  FurehoMr  under  a  parol  agreeihtnt.  A  tenant  in  common  who  has  pur- 
chased the  interest  of  his  co-tenant  and  paid  the  conslderatloD  under  an  oral 
agreement,  though  he  has  not  received  a  deed,  has  an  insurable  Interest  In 
tha  enUre  property.    W^ner  v,  Hilford  Mat.  Fire  Ina.  Co.  (Mass.),  461,  note. 
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53.  RaAant »  right  of  homM»ad  in  wife' I  property.  Whore  Khnsbuid  eoa- 
rejB  property  to  hU  wife,  holding  ui  insuruice  policy  on  ihe  building,  wkicb 
proTideH  (bat  no  loM  shall  be  pAid  unlraa  the  Mtiured  or  bia  a^eignen  shall  at 
the  time  of  the  fire  have  or  hold  a  bona  fids  lasurable  iaterest  in  the  propenj 
liumed,  either  bj  owaonhlp  or  as  mortgagee,  he  mmot  recover  for  a  Ion  on 
the  ground  that  the  buildings  were  npon  the  homeetead,  and  he  thereby  re- 
tained an  ioiarabla  interest.  OLaie  v.  Three  Kivera  Farmers'  Mnt.  Fire  Ins. 
Co.  <Uicb.),  463.  noM. 

04.  Beiufieial  awnerihip  and  potituion  under  parol  tmtt.  PlaintitT  par- 
chased  a  farm,  with  the  bnUdlngs,  paying  for  the  same  with  his  own  money  ; 
and  at  hia  dlr«ctlnn  the  deed  was  made  to  his  wite,  upon  her  agnement  to 
reconvey  to  him  at  hie  requast.  Plaintiff  had  possaasion,  and  the  entire  baaa- 
flcial  nse  ol  the  larm  and  bnlldinKS,  using  the  same  for  the  support  of  his 
family.  Held,  that  lie  had  aa  insuTable  iDtarest  in  the  bnildings.  Horacb  v. 
DwelKng-Honse  Ins.  Co   (Wis.),  18,  note. 

A5.  Btuband  tntttrinf  wife'e  propert]/.     An  Intnranoe  policy  isaaed  an  a 
dwelllng-housa  in  the  name  of  a  husband,  when  the  title  was  In  hla  wife,  the 
compaoy  Dot  beiag  iDformed  that  the  liasbaDd  was  oot  the  It^al  owner,  is  void. 
Trotl  T.  Woolwich  Hut.  Plra  Ina,  Co.  (Me.),  14,  note. 
iNrKSBST. 

06.  Where  by  Its  terms  a  poll^  la  payable  atxty  days  after  proof  of  loM, 
the  Insured,  who  haadellTored  proofeof  loss  that  are  rejected  by  the  company 
becanite  they  contain  a  danae  atating  that  the  esUmate  ot  value  was  made  by 
persons  agreed  upon,  can  raoover  interest  from  the  date  of  the  delirary  of  the 
proofs.  Bandall  v.  Am.  Fire  Ina.  Co.  (Mon.),  463,  note- 
LntrTATtOH  OLAnsK. 

B7.  Ongiiuu  tumnttm*  guaihtd  — aUa*  Ktmmant  ^ftar  time  limited.  As  ae- 
tloD  on  a  policy  of  Inearanee  conditioned  that  suit  thervMi  shall  be  bnraght 
within  a  year  is  brought  in  time  If  the  original  snmmoDs  is  lasnad  within  a 
year,  though  it  la  afterward  set  aside  and  an  oKm  summons  isstiedafterezpira- 
tion  of  the  year.     Everett  t.  Niagara  Ins.  Cn.  (Penn.),  4S2,  note, 

S8.  Watoertf,  bg  company — oett  \tid  inauffloient.  The  acta  of  adjusteta, 
without  authority  from  an  loHuraDca  company,  and  letters  from  the  company 
to  its  own  agent,  denying  llaUllty,  but  informing  Uim  that  to  avoid  litigation 
It  would  settle  ander  certain  conditions,  are  not  sufficient  evidence  to  warraet 
snbmisaion  to  the  jury  of  the  qneaUon  of  waiver  by  the  eompany  of  a  coodi- 
tiou  of  the  policy  limiting  *J)e  time  within  wlUeh  suit  should  be  broagfat. 
Everett  v.  London  &  L.  Ins.  Co.  (Pann.),  463,  note. 

69.  Aett  of  vaio»  ma*t  be  doM  vitthiit  period  UwUtd.  To  eonstitate  a  waiver 
by  an  Insaranoa  company  ot  a  ctMidition  in  a  policy  limiting  the  time  within 
which  sntt  shall  be  bnaght,  the  act  relied  on  must  have  bean  done  during  the 
period  of  limitation.    Ibid. 

60.  The  v)ord»  "  mm  month*  c^ter  iote"  eonttrutd.  Where  a  policy  <rf  Ibbu- 
ance  requires  proofs  to  be  furnished  within  thirty  days,  and  the  action  to  be 
oommenoed  within  tHi  months  after  the  loss,  and  it  Is  further  provided  that 
tite  company  will  pay  the  loaa  ninetf  daja  after  the  notice  and  due  and  satis- 
factory proofs  of  the  same  shall  have  been  made  by  the  assured  and  received 
•t  the  oompany's  hMt*  offie*,  held,  that  th«  eaase  of  nctton  did  Bot  acenia  be- 
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forath««xpintloiiof  ainetydayBaiWcpnMfaor  loaaiim  reoeivad;  knduikotiMk 
broQfht  on  Um  policy  within  iLs  nurotbe  fram  thct  tirno  U  not  barred.    Oei> 
mmn  Ids.  Co.  v.  Falrbaak  (N»b.>,  80. 
UOKTOASSC. 

61.  Boa  afteted  by  A^<adU<^  mortgagor.  An  Inaunnce  policy  wu  Issued 
with  •  proTlsloD  thst  the  Ions,  if  *□/,  ehould  be  pctd  to  the  mort|{>g»e  of  th* 
lueand  property,  knd  th>t  tt  aboDld  aot  be  of  %aj  effect  until  Lhe  premium 
ahoold  be  pkid;  vid  tlie  poliej  wu  eeut  to  the  Miiirad,  at  bis  request,  with 
direddons  to  ramlt  the  pramlnm.  The  uaured  neat  the  pnllc^  to  the  mort- 
gagee, bat  never  paid  the  premium,  of  which  failure  the  mortgagee  bad  no 
notice.  The  poliqr  coDtainod  a  recital  that  the  pramium  had  been  paid. 
Held,  tliat  the  company  waa  not  eatopped  to  set  up  euch  non-payment  in  an 
•ction  by  tbe  morigaigee  on  the  policy.  Union  Bldg.  Aaan.  v.  Bockford  las. 
Co.  (Iowa),  463. 
PaRTIBB,  PLBADtMa,  EVIDENCB,  BTC. 

02.  Tim»  of  brit^ng  rujt— «A«n  otMm  aeerw.  Where  an  Insannee 
policy  atlpnlatea  that  the  lose  ahall  not  be  payable  till  elstj  days  after  proof  of 
loss,  an  action  commenced  flfty-elgfat  daya  after  proof  of  loss  is  premature, 
nnleee  the  company  has  absolutely  refuaed  to  pay  ibe  low.  Cascade  Fire  & 
M.  Ids.  Co.  t.  JouniAl  Pub.  Co.  (Waah.).  IS,  BOt«. 

68.  Where  a  policy  of  Insumnoe  allows  the  company  thirty  days  after  prooti 
of  kas  are  oompleted  to  rebuild  or  pay  the  loes,  *nd  the  first  proofs  an  re- 
tnned  to  awnrad  for  oorreotlaiia,  which  tire  made,  the  time  begin*  from  the 
receipt  of  the  oorrected  proofs.     Kelly  v.  Ban  Fire  Office  (Penn,),  13,  note. 

(H.  A  condition  Ina4re  policy  that  a  loss  ahall  bepwd  "  sixty  days  after  doe 
notice  Mid  proof  of  the  same,  made  bf  thr  asenred,  ate  reeeiTed  at  the  office  of 
the  company,"  is  waived  by  aa  Bbaal«te  dental  on  the  part  of  tbe  company  of 
any  liability,  and  the  assured  need  not  wslt  sixty  days  before  suing  therefor. 
California  Ins.  Oo.  v.  Gnwey  <Col.),  18,  note. 

OS.  Complaint  need  nil  rugititi  ground*  offorfaitare,  Altiiough  the  policy 
f«t  forth  In  tbe  complaint  eonudne  •  ptovislon  that  it  shall  be  void  if  the 
premlaea  beoonw  TMant,  it  ta  nnneceaaiy  to  allege  that  they  did  not  beoonc 
vacant,  aa  tbla  la  matter  of  defwtae  only.  Buttemnt  Mfg.  Co.  t.  Hanafaotnr- 
«ra'  Mnt.  Fire  Ins.  Co.  (Wis.),  468,  note. 

W.  8tM  bg  mortgagor  Mihtn  lot*  •payable  to  mortgagee.  A  mortgagor's  right 
to  recover  in  his  own  nnme  np<M  an  insuraQce  policy,  in  wbidi  the  loss,  if  any, 
la  made  payable  to  the  mortgagee  as  his  interest  may  appear,  depends  upon 
his  having  paid  the  deb«,  or  having.  In  some  other  proper  manner,  aatis&ed  and 
discharged  the  lacnmbmnce;  or,  poesibly,  lie  might  recover  by  alleging  in  his 
complaint,  and  showing  upon  the  trial,  that  the  mortgagee  had  consented  to 
and  authoriied  a  recovery  by  htm.  Graves  v.  Am.  Ltve-etocb  Ins.  Co.  (Minn.), 
403,  note. 

07.  B^ht  cf  inMvrtd  tomafntain  aetfonoapoHey  after  taking  partner.  Where 
the  policy  has  not  been  asalgnad  or  transferred,  and  tbe  property  thus  ineared 
la  destroyed  or  damaged  by  Are  after  the  partnership  had  bean  formed  and 
had  nasumed  the  management  ol  tbe  businesa.  the  assured  may  maintain  an 
action  on  the  poli'7'  In  hia  own  name  to  recover  the  damagee  siutaiaed  by  him 
OB  acoennt  of  the  Injury  done  to  bla  ahare  of  the  property.  Blackwell  v.  Ina. 
Co.  (Ohio),  ITS. 
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PR00V8  OF  LOB*. 

98.  NtMrnity  offurnUhing  prooft.  id  an  acUon  npon  a  policj,  which  pro- 
videa  that  the  inanred  ihould  tumiBh  proofa  of  loaa  withiD  a  apedfled  time 
after  the  Ion  occurred,  U  In  naceHary  for  the  plaintiff  to  prore  upon  the  trial 
that  the  proofa  were  made,  or  that  the  saiile  were  waived  by  the  eompaiij. 
German  Ins.  Co,  t.  Fairbank  (N'eb.),  90. 

60,  Waiter  gf  formtU  prooft.  In  sd  action  on  an  inaniance  policj,  it  ap- 
peared that  an  adjuster  of  the  conipaDy  ep«nt  aevenl  days  with  the  awured's 
son  and  agent  in  making  a  list  of  the  peraoQallj  destroyed,  and  the  two  em. 
pinyed  a  bulldnr  to  estimate  the  value  of  certain  bnildingB,  and  referrod  to  an 
arblttator  the  tbIus  of  a  dwelling  on  which  thej  could  not  agree.  Held,  that, 
if  the  adjuster's  conduct  would  Induce  an  honest  belief  that  the  proofs  tbeo 
being  made  i^are  all  the  company  reqnired,  and  the  assured  did  so  believe,  the 
jury  Diifcbt  Sad  that  formal  ptoofe  wer«  waived.  Oristock  v.  Royal  Ina.  Go. 
(Hich.),  48S,  note. 

70.  DtnialiffliMitiy  —  effteta*avmv«refpToofa.  Where  a  Bre  insuratiM 
policy  was  iaaaed  by  an  Insarance  company,  and  afterward  the  inHured  prop- 
erty was  destroyed  by  Sre,  and  the  company  then  denied  all  liability  on  tho 
ground  that  the  policy  was  void,  held,  that  by  this  denial  the  company  in 
effect  waived  all  its  rights  under  certain  stipulations  In  the  policy  requiring 
proofs  of  loss  to  be  made,  and  giviog  the  company  sixty  days  thereafter 
within  which  to  pay  the  loss;  and  a  suit  brought  on  the  policy  within  lea*  than 
the  sixty  days  Is  not  prematarely  brought.  Phcenix  Ina.  Co.  v.  Weeks  (Eans.), 
462,  note. 

71.  Proenring  tertijieate  ofmagMraU  or  notary.  Where  the  polii^  reqniree 
'  the  aaaared  In  procare  the  certi&eate  of  a  magistrate  or  notary,  ne*r«at  the 

fire,  not  concerned  in  the  loes  or  related  to  assured,  stating  that  he  has  vt- 
smined  the  drcnmstaDCAS  and  believes  the  loss  to  be  without  fraud,  the  con- 
dition is  reaKinable,  and  must  be  compiled  with,  if  poodble.  Eelly  v.  Sun 
Fire  Office  (Penn.l,  06,  note. 

73.  When  ntixrMt  notary  an  employe  of  company  —  r^fiuai  to  eertyfy.  Where 
(he  nearest  notary  »m  In  the  employ  of  the  company,  and  refoaed  to  furnish 
a  certificate  of  actual  loss  without  fraud,  as  requin^d  by  the  policy,  and  the 
certificate  was  furnished  by  another  notary,  Civil  Code  of  California,  sectioo 
2687,  providing  that  the  Insured  should  "  furnish  reasonable  evidence  to  the 
insurer  that  such  refunal  was  not  induced  by  any  just  grounds  of  disbelief  in 
the  facts  necessary  to  be  certified,"  did  not  require  plaintiff'  to  send,  to  the 
eompaoy,  evideuce  that  the  neareat  notary  was  in  their  employ.  Noooe  v. 
Transatlantic  Ids.  Co.  (Cal.),  96,  note. 

78.  Including  articlet  not  bdonging  io  auured — fraud.  The  fact  that  aa- 
sared  in  her  proofs  of  loss  included  some  articles  thst  were  not  her  property 
did  not  Invalidate  the  policy,  where  no  fraud  was  intended,  and  afae  snppoesd 
the  articles  ware  included  in  a  clause  of  the  policy.  Tnbbs  v.  Dwelllng-Houae 
Ins.  Co.  (Mich.),  66,  note. 

74.  Waitter  of  defect*  or  delay.  Where  proofs  of  loss  are  test  to  an  insur- 
ance company  immediately  after  a  fire,  and  are  retained  by  It  for  nearly  two 
mnnihs,  without  any  objection  being  made  to  them,  it  is  a  question  for  the 
jury  whether  the  company  thereby  waived  any  defects  in  thsm  or  not.  Davia 
Shoe  Oo.  T.  Kattanalng  Ids.  Co.  (Peno.).  96,  note. 
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IN8DRANCB  —  FIRE—  Pkoom  of  Lom  —  GorUinu^. 

75.  Wbere  the  innarar.  Id  reapouM  to  notice  of  loea,  sent  to  tha  inaurad  k 
blank,  apparentl;  deatgned  to  be  used  lo  mkklnfr  proof  of  loaa,  and  the  inanred 
eo  need  It,  Blling  It  op  with  all  the  parttcnlan  of  the  loaa  of  which  the  bUnk 
admitted,  and  aeot  It  to  the  iDanrer,  who  retaraed  tt  without  objecting  to  Ita 
si)fDeieDC7,  the  inaarer  will  be  held  to  hara  walred  the  objectloD  that  It  was 
not  ItetDlMd  with  the  detail  required  b;  tbe  pollcj.  Bromberg  v.  Hlnoeaota 
Fire  AasD.  (Hlnn.),  96,  note. 

n.  Unrtatonable  d^lny.  A  petition  on  a  fiie  policy  eont«InIng  a  atlpnlatlon 
that  ths  asBored  ahall  render  a  particalar  acoonnt  of  the  loss  iindar  oath,  b« 
aooD  u  possible  after  Its  occnrrence,  is  InsafflcIeDt  when  It  avara  a  genenl 
compliance  with  all  the  condltlona  of  the  polic;,  and  also  that  tha  loaa  ooenrred 
in  Augast,  and  that  proof  of  it  was  farniahed  in  December,  tor  sneli  naex- 
plalned  delay  is  anraaaonable,  and  not  a  compliance  with  the  policy.  Baker 
T.  Germaa  Fire  Ina.  Co.  (Ind.),  9fl,  note. 

77.  Proofs  of  Ion  as  evidenM  of  value.  The  proof  of  loat  made  to  the  com- 
panj  after  the  firs  is  not  evidenoe  of  the  ratae  of  tbe  property;  and,  where 
aiieh  proof  la  the  only  evidence  of  the  valne  of  the  property,  there  Is  notblag^ 
for  the  jury  Ui  decide.  Ctucade  Fire,  etc.,  Ina.  Co.  t.  Journal  Pub.  Co. 
(Waah.),  97,  note. 

78.  Pruq/i  by  partatrAip — giving  iTidividual  name*.  Where  Ineuranee  la 
Issued  to  a  copartnenhlp  In  the  firtn-name,  proof  of  loss  in  such  name  Is  snffl* 
dent,  though  it  does  not  ffive  the  name  of  any  of  the  partners  except  one  who 
algned  tbe  proof  with  the  tirm-name,  and  added  thereto  his  individual  signa- 
ture, with  the  word  "  treas."  following  it.  Earelseo  t.  Sub  fire  Office  (N. 
Y.),  87,  note. 

REPRBaXNTATIOira  AND  WAHRANTY. 

'  79.  Deteription  in  peHeg  a*  to  oeeupaneg.  Where  on  the  face  of  a  Are  policy, 
the  property  is  described  aa  a  dwelliug-house  occupied  by  tenants,  such  a  state- 
ment la  a  warranty,  and  beoomea  a  part  of  the  contract,  and  tbe  asanred 
caooot  reoorer  for  a  loas,  aniesa  It  is  trae.  Boyd  v.  Tanderbilt  Ins.  Co. 
(Tenn.),  a. 

80.  BepreteiUation  at  to  dittanM  of  iiearett  braiding.  In  an  application  for 
inauranoe,  eovenandntc  that  the  representations  therein  were  true  so  far  as 
"known  to  tbe  applicaot  and  material,"  plaintiff  repreaen ted  her  building  as 
Dinety  feet  from  the  neit  nearest,  without  koowlag  tbe  exact  distance  to  be 
aeventy-two  feet.  Held,  that  aneb  statement  was  not  a  warranty,  altboogh 
tbe  policy  provides  that  the  application  shall  be  oonalderod  a  part  thereof, 
"and  a  warranty  by  the  assured, "  Noone  v.  Transatlantic  Ins.  Go.  (Cal.), 
18,  note. 

81.  Beprtmntalioa,  whethtr  a  warranty  —  Mtatale  eonttrued.  Atthongh  tbe 
Civil  Code  of  California,  seatlon  3607,  provides  that  "  a  statement  in  a  policy 
of  a  matter  relaUng  to  the  person  or  thing  Inanred,  or  to  the  risk,  as  a  fact.  Is 
an  SKpresa  warranty  thereof,"  yet,  where  It  appears  from  tbe  whole  policy 
that  such  an  expreaaion  was  not  Intended  aa  a  warranty,  it  will  not  be  held  to 
be  aoeh;  and  where  the  policy  recites  that  *'  it  is  nnderatood  and  agreed  that 

*  the  within- described  premises  have  been  leased  by     *    *    *    and  it  turns  oat 
that  the  premises  were  not  then  so  leased,  though  they  bad  previausl.v  been, 
Ihs  'poWej  h)  not  avoided.  It  appearing  that  there  was  no  Inlentlonal  mlsstat*- 
nent  by  tbe  asanred.     National  Bank  v.  Uaion  Ins.  Co.  <Ca1.),  18,  note, 
VOL.  T.— 100 
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INStTRANCB— FIRB  — RBPRBSBHTATtOKB  Ain>  Wuisahtt  ~>  Cbnd'nwtd. 

83.  A  itatemaDt  in  tha  polloj  tlut  tbe  bnildlii^;  Is  occnpied  In  »  mtuIu  wmj 
!■  A  mmut;  tbkt  it  isoceapied  In  thu  WKjrftt  ths  tlma  tbu  tbe  coDtnct  li  «■- 
t«nd  into.  Mid  the  faot  tb&t  It  wu  not  m>  occDpied  at  that  time  is  ■  good  d«- 
fenia  to  the  metloa.     Bkker  y.  Qannan  Fire  Ins.  Co.  (Ind.),  13,  note. 
Waitkr  ok  conditiohb. 

S3.  Proviiicn  ai  to  prepaynunt  of  premium.  A  elaose  io  a  poliej  of  Are  id- 
Biiraiion,  provldlDg  tbat  "  the  oomp&nj  ■hkll  not  be  liable  bjr  vinae  of  tfaia 
policjr,  or  any  rensml  tberaof,  antil  tbe  preminm  thereof  iliali  be  aetoallf 
p«ld,"  mej  be  wiived  bj  tbe  compui;,  Nebnokm  &  I.  Ini.  C'o.  v.  ChrlBtien- 
•en  (Neb.),  463,  note. 

84.  Ittving  potieg  uAA  Intoultdge  of  exUting  inOHm&ranM*.  Wbera  >  itipa- 
iMioD  in  ■  policy  proTide*  thu  tbe  compuif  Blukll  Dot  be  llmble  "  If  the  prop- 
ertj  *  *  *  ie  or  ib»)l  become  mortgaged  nithoal  the  Basared'a  written 
notice  to,  «nd  without  tlie  written  permiMion  of,  thla  compaaj  Indorsed  on  the 
policy,"  and  tlis  Baanred  eiimed  no  writtea  application,  bat  told  the  agent  that 
there  was  a  mortgage  on  the  premiaea,  delivery  of  the  policy  to  the  aatured. 
without  an  Indoraement  of  permlaalon  and  without  calling  hia  attention  to  the 
oonditioas  rsdpecting  the  incnmbranee,  upetatea  aa  a  walvsr  thereof  by  the 
company.     Orietooh  r.  Boyal  loa.  Co.  (Mich.),  468,  note. 

INSnRANCE  — LIFE  AND  ACCIDENT. 

1.  Aeddenl  intaraace — whetAtr  d«ath  bg  a»phyiiation  neithin  poUeg.  D«. 
ceaged  deeoended  Into  tbe  dag^nt  porUon  of  a  drlren  well  to  repair  a  pamp, 
and  in  a  few  mtnalee  he  died  from  atpkyxia,  dae  U>  aoma  deadly  gaa  therms. 
ThiB  dag-oat  portion  waa  but  ten  or  twelve  feet  deep,  and  deoeaaed  had  no 
reason  to  Bospect  tbe  presence  of  noxlouB  gaa  therein.  Held,  tbat  liiB  death 
was  dae  to  external,  Tlolent  andaceldental  Injariea,  witliin  the  meaning  of  an 
aoddent  policy  Inanrinjic  against  tbat  olaaa  of  inJnrieB,  IHckelt  v,  PaidBc 
Mat.  Ufa  Ins.  Co.  (Penn.),  14S. 

2.  Death  due  to  "  th«  inii^ation  of  go*  "  — potieg  eonatrued.  HIb  death  from 
Inch  cause  is  not  dae  to  "  the  Inhalation  of  gaa,"  within  the  meaning  of  the 
tenuB  of  the  policy,  excepting  death  so  caased  from  ita  indemaity,  for  anch 
exception  haa  reference  only  to  a  volnntary  Inhalation  of  gaa.     Ibtd. 

3.  Death  throitgK  external,  vieieiU  and  aeMantal  meant.  Where  ths  Insarvd 
died  from  ths  eflecta  ot  a  blow  etrach  by  a  person  aftur  an  attempt  to  black- 
mail, such  death  is  tbe  reflolt  ot  accidental  means  wUUia  the  genetal  tertna  of 
a  policy  providlDg  against  Injnrlea  or  death  oauBad  throngh  "external,  violent 
and  acddental  maana."     Bieharda  v.  Travelen'  Ina.  Co.  (Cal.),  140,  note. 

4.  Where  a  peraon,  Injured  in  an  aooident  reanttlng  In  hemta,  dlea  after  a 
dangerous  and  unsuccesatul  surgical  operation  reaulUng  in  peritonitia.  per- 
formed when  death  seeuied  inevitable  without  it,  the  accident  la  the  proxi- 
mate eaoae  of  his  death.     Travelera'  Ins.  Co.  r.  Murray  (Col.),  140,  note. 

5.  An  accident  Insurance  policy,  insuring  aqfalnst  death  "  from  bodily  in- 
juries  effected  throngh  external,  violent  and  aooidental  maana,"  but  except- 
ing death  from  hernia,  does  not  relieve  the  Insarer  from  liability  where  death 
reaulta  from  hernia  caused  by  "external,  violent  and  aoddental  menna." 
Ibid. 

e.  Death  rwiltiaf  from  a  bhv  infiieted—  uihither  death  from  dttign  wAAfo 
yMeg.    Where,  In  an  action  on  an  acddant  policy  providiog  tha*  the  immx- 
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INSURANCE  —  LIFE  AND  ACCIDENT  —  Continued, 
utoa  aball  not  extend  to  anj  okaae  of  death  nalea*  the  eWnwiit  thKll  ••talillsb 
hj  poeMTB  proof  thftt  the  death  was  not  the  reault  of  deeiga,  either  on  tliepart 
af  the  Insared  oi  of  anj  other  persoa,  it  appeariDg  that  the  inaored  died  from 
the  elleota  of  a  blow  strack  hj  anatUer  peraon,  it  is  nut  ecror  to  cU«rge  that  if 
the  death  of  Inaared  wui  caawd  by  a  blow  dealt  him,  that  wonld  aot  prevent 
recovery  it  the  person  inflicting  the  blow  did  not  mean  to  kill  the  Insured. 
Bicliards  v.  Travelers'  Ins.  Co.  (Cal.),  149,  note. 

T.  S^eeptiana  in  potiey  —  eleath  eauted  by  Jtghting.     Where  two  parties  en- 
gage willingly  in  ■  personal  rencniinter,  It  is  a  matnal  comtiat  or  flght,  and 
death  resnlting  therefrom  U  not  iQclnded  in  a  policy  of  aoeidsnt  insumnce 
which  excepts  from  the  risk  deatli  or  injury  which  may  have  been  cauaed  bj 
fighting.     It  makes  no  diflerence,  la  such  case,  whether  the  slayer  was  ssjui 
or  insane.     Qreehun  r.  Equitable  Life  b  Aec.  Ins.  Co.  (Qa.),  146,  note. 
INTERSTATE  COMMERCE. 
Bee  CoKBTiTCTiOHAL  Lxw;  Ckabsbs,  Rsani.ATiOR'  OF. 
INTERSTATE  LAW. 

1.  Deeition of  ajwl^«r  Hate a$  to  Ae eon%mon law  not  biitding.  Thededaions 
of  the  supreme  oonrt  of  TennesBee,  ae  to  wbat  is  the  oommon  law  as  applied 
to  drafts  sent  to  banks  for  oolieetton,  are  not  binding  on  the  oonrts  of  New 
York,  even  In  actions  on  such  contraele  made  in  Tennessee.  Bt.  Nlohi^M  Bank 
V.  Bute  Nat.  Bank  (N.  Y.).  97. 

3.  (Jontraett  belieeen  banlu  of  different  Itate*  of  to  eoBeetioni.  Where  a  dnft 
was  sent  to  a  bank  in  parsuanoe  at  a  general  contract  betwAen  it  and  the  owaeni, 
who  reside  In  another  state,  that  it  should  collect  paper  sent  It,  for  an  agreed 
eompeneatlon,  it  cannot  be  held,  in  the  atieenon  of  any  evidsnoe,  that  the  eon. 
tract  to  collect  the  pMrtlcnlar  draft  was  made  In  the  state  where  the  bank  is 
slcuattfd.     Ibid. 

8.  Nor  can  the  contraet  be  regarded  as  sabjeet  to  tbe  law  of  that  state,  on 
the  ground  that  it  was  to  be  performed  there,  when  the  draft  was  to  be  col- 
lected in  the  third  state,  and  paid  lo  the  owner  in  the  state  of  his  rendesce. 
Ibid. 

IRRIGATION. 

1.  Irrigation  dittriett  —  vaHdUg  of  etatute  authonting.  The  statute  of  1837 
(t^l.),  page  29,  which  provides  for  the  organisation  and  government  of  irriga- 
tion dietriete,  le  for  a  pnblio  parpOBe  and  within  the  conslltotional  power  of 
the  legislature  to  make  laws  for  the  welfare  of  the  state.  Id  re  Bonds  of 
Maders  Irrigation  District  (Cal.),  388. 

3.  Whether  batata  promdiag  for  irrigation  AittritU it tpeetallegiAition.  The 
const] tutlonal  provlsiOTt  tlitt  "  corporaLions  for  municipal  purpoaee  shall  not 
be  created  by  special  laws,"  does  not  prevent  the  legisUtare  from  aatborislng 
by  general  laws,  the  orgaaizatlou  of  manicipal  oorporations,  which,  from  the 
nature  of  the  functions  intruatei  to  them,  can  find  occasion  for  organisation 
only  in  eertaln  portions  of  the  state,  or  from  providing,  by  different  general 
laws,  for  the  organization  ot  such  and  so  many  species  of  public  corporations 
MS  In  Its  judgment  are  demanded  by  the  welfare  of  the  state.    Ibid. 

8.  Prae»tdingttoorg*'Uitdittriet — *ttfieien/^  of  bond  aeeov^tan^ng  petition. 
The  board  of  supervisors  petitioned  to  nrgaoise  an  irrigation  district  is  sole 
{odge  of  the  Buffloieacy  of  the  bond  aooompaayUiy  tacb  petition.    lUd. 
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IRRIGATION  —  ChrMmua. 
4  BuffieUne]/  of  peUttott  —  detaription  of  bvnndarie*.  Tho  pnrrlalotia  thai 
the  petition  ohall  panlealarlj  set  fonh  knd  deaorlbe  the  bcnudariei  of  the 
diatriet  eonght  to  be  organtzed  does  not  roqnlre  that  the?  ahall  b«  dDacribed 
irlth  more  panlcalaTlIj  than  would  be  Deceeurj  In  an  act  of  the  l^ielature 
creating  a  particalar  dlitrict  or  a  manlclpal  corpotatloo.     Ibid. 

5.  Bvid&nee  on  hearinff  to  determine  tujfteiettcs  of  proeetdinga.  ActHarchlS, 
188S(9tat.  1889,  p.  212),  aectloaS,  proTldea  for  a  hearing  In  court  to  examine  and 
determine  the  legalil;and  ralldit;  of  the  prooMdlng«  bad  for  tbeorRaDlEBtSon 
of  irrigaCloD  districts,  and  the  legalitj  of  the  booda  to  be  iaeued,  and  the  sale 
thereof.  Section  3  provide!  that  the  "petition  shall  (itate  facta  showing  the 
proceedinga  had  for  the  Iseoe  and  aale  of  said  bonda,  and  shall  state  generallj 
that  the  irrigation  dlatrict  irns  duly  organised,"  etc.  Baetion  4  prorldea: 
"The  provisloDB  of  Code  CiTil  Prouednre  respecting  the  answer  to  a  vni&ed 
complaint  aball  be  applicable  to  the  answer  of  said  petition,"  etc  A  petition 
andeiMiid  statute  alleged  that  tbe  petitioner  was  dnlj  organised,  etc,  and 
the  answer  thereto  denied  that  any  of  tbe  steps  required  for  the  organizatloa 
were  taken.  Held,  that  as  it  was  the  dnty  of  the  coart  to  detennlne  the  legallt7 
of  the  orgaDlaation,  the  record  of  tbe  board  of  supervisors  tliat  there  was  evi- 
dence, to  the  setisIactioQ  of  tbe  l>oard,  an  the  queetion  whether  there  were 
the  required  number  o(  bona  fide  freeholders  within  the  boundarlea  of  the 
proposed  district  who  bad  signed  tbe  petition,  was  Incompetent  evidence  to 
show  the  legality  of  the  proceedings.     It>Id. 

6.  DefeetiM  order  in  reference  to  iuuanee  of  bond*.  The  proceedings  for  the 
organisation  were  not  defective,  though  the  order  for  the  Issuing  the  bonds 
did  not  conform  strictly  to  the  statnte,  since  the  statute  may  be  followed  by 
tbe  board  of  directors  when  issuance  by  them  beoomes  neceaaarj.    Ibid. 

^  LIMITATION. 

See  Baksb,  80;  Fobfbitukb,  T;  Inbubarcb,  S7,  S4;  Bailboadb,  89,  61-8S. 

MANDAMUS. 
1.  Oener<d  rule  a*  to  granting  mrit.  A  writ  of  maiuitmiu  to  compel  a  nil- 
road  oorporation  to  do  a  particular  act  in  consttactlng  its  road  or  buiidJnga  or 
in  moniog  its  trains  can  be  issued  only  when  there  is  a  spedflc  legal  duty  on 
its  part  to  da  that  act,  and  a  clear  proof  of  a  breach  of  that  duly.  Northern 
Pac.  K.  Co.  V.  Territory  of  Washinglon  <U,  S.),  S53. 

3.  Praeiiee  —  in  tchoie  nametati  t/uniid  be  broughi.  A  mniulaniui  to  compel 
a  railroad  company  to  erect  and  maintain  a  station  at  a  certain  place,  and  stop 
Its  traioB  therv  for  tbe  accommodation  of  the  public,  founded  upon  an  allied 
lireacb  of  public  duty  required  of  it  by  law,  is  properly  brought  In  tbe  name 
of  the  state  at  the  relation  of  the  prosecuting  attorney  of  the  oonoty  in  which 
the  place  Is  located.     Ibid. 

See  Water  CouFAinsa,  3. 
MEETINGS. 
1.  Meettagiof  direetori  —  notioe.  Where  there  is  no  proTlsion  Intheatab 
ates,  or  In  the  by-laws  of  a  corporation,  for  the  holding  of  regular  or  tpedal 
mnetinga  of  the  directors,  or  for  giving  notice  of  meeUogs,  there  cannot  be  i 
tegal  meeting  of  the  direetora  without  personal  notice  to  each  dlr«ator,  Bsnl 
of  Little  Roctc  V.  McCarthy  et  al.  (AA.),  SM. 
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JCEETIKaB  —  Ottniinutd. 

5.  The  code  (Manaf .  Dig.,  g  6306)  provldiiig  for  Dotica  hj  IwYing  a  copj 
tlwreof  At  Um  dbu»1  place  of  abode  of  the  petson  to  be  servod  ftppliea  oaXj  to 
notice*  requiied  by  the  code  aod  not  to  noticwi  to  direoton  of  corpontiona ,  and 
A  meebliig  held  apOD  incl)  notice  to  an  abaant  dliactor  is  inTalld.     Ibid. 

8.  Notiet  of  mMtingi.  Neoeuttj  of  notice.  Btatad  and  apeclal  meetings. 
S38,  Dot«. 

4.  01  the  manneT  of  givlag  notloe  and  what  it  ihonld  motaln.    5S0,  note. 

6.  Wairer  of  notloe.     532,  note. 

5.  WboD  Mlnre  to  notify  does  not  vitiate.  EAct  ol  aliMnce  or  lemoTal. 
S88,  note. 

T,  PreanmpticM)  aa  to  notice  and  regnlarity  of  meeting.    536.  note. 

8.  Adjonrned  meatingH,  notloe  of.    586,  note. 

9.  ^aorwn  In  alMeoce  of  statute  or  by-law,  majority  aoDatltal«s  a  qaomm, 
S38,iurte, 

MUNiaPAL  COBPOBATIONS. 
AcdDBirr  CASES. 

1.  LtabUily  fftneral^for  d^eett  in  Mtretti  and  HdeaaUc*.     19,  note. 

2.  Dvtg  genwaUy  in  refford  to  kteptng  Hreett  in  »qf«  condition.    00,  note. 

3.  WJuU  eontlitattt  a  d^eet.  Sarritr  aixnit  exeatation.  PlttnUff  waaacon- 
dnctor  of  an  open  borae-car,  and  while  standing  on  ibe  rnnniog-board  theieof, 
collecting  fares,  waa  Injared  by  a  barrier  planted  in  the  stieet  by  the  city  an- 
tboritiea,  close  to  the  rails,  as  a  gnard,  where  the  street  had  caved  in.  Held, 
proper  to  charge  that,  If  the  barrier  was  reasonably  neoessary  to  piotect  the 
pablie,  and  its  position  wea  indicated  by  eafflcient  lights,  It  was  not  a  defect 
for  whlcb  the  dty  would  be  liable,  no  matter  how  near  it  came  to  the  track; 
bat  that  if  it  waa  not  necessary,  or  was  carried  too  far  Into  the  street,  or  waa 
BO  conetrocted  as  to  Im  a  danger  rather  tiian  a  safeguard  to  public  travel,  or  if 
the  danger  had  been  ended  long  eooagh  to  have  reasonably  enabled  the  bar- 
rier to  be  removed,  then  it  was  a  defect.     Powers  v.  Oty  of  Boston  (Mass.),  44. 

4.  Abrupt  dfcent  in  tidewalk.  Where  the  evidence  shows  that  there  was 
an  abrupt  descent  in  the  grade  of  the  sidewalk,  variously  estimated  by  the 
witnesses  at  from  nine  to  fifteen  inches,  it  was  properly  loft  to  the  Jury  to  say 
whether  this  coostitnted  a  dangerous  sidewalk,  so  that  it  was  negligence  on 
the  part  of  the  borough  authorities  to  permit  It  to  remain  in  that  condition 
Beaddy  v.  BoroogU  of  Shamokin  (Penn.),  50,  note. 

B.  Hydrant  in  iidtiealk.  A  dty  la  liable  for  injuries  received  bfone,  through 
DO  tanlt  of  hia,  In  atombllng  over  a  hydrant  owned  by  a  private  company 
which  the  dty  has  allowed  to  be  maintained  on  the  sidewalk  in  a  poaltlon 
dangerous  to  travelers.     King  v.  Oshkoeh  <Wis.).  00,  note. 

0.  OttrJIow  ^  lid^taalk  from  ebtlraelBd  gutter  —  abtenet  of  lighU  <»r  gwsrd*. 
Id  an  action  against  a  vUlage  for  personal  injuries  occasioned  by  plaintiff's 
overstepplag  in  the  dark,  the  Bldewalk,  which  was  covered  with  water,  and 
falling  Into  the  gutter,  it  appeared  that  the  street  oommissloner  bad  on  that 
day  cleaned  out  the  gutter,  which  was  filled  with  ioe  and  anow,  but  had  failed 
to  remove  the  obstruction  which  prevented  the  water  from  flowing  into  the 
sewer,  and  that  there  were  no  lights  or  gnards  at  the  place.  Held,  that  the 
i^vidence  tended  to  esubllsh  negligence  on  the  part  of  defendant.  Bly  v. 
WbltehaU  (N.  T.},  01,  OOM. 
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7.  Abmjit  temttnati^n  cf  lidtvallt — obMneecf  light  or  fitar^  In  an  action 
agaliat  k  titj  for  penooal  lajarin,  a  petitloD  whiefa  allegaa  th&t  the  aldewalk 
wma  twalvfl  f«at  wide,  bat  tlut  wImto  it  eroMedadit«li  Ita  br«adtk  wu  rodnced 
to  three  feet,  and  tUat  plaintiff*,  without  knowledge  of  this  narrow  pla«e, 
walked  Into  th«  ditch  In  the  dark,  than  beiDg  no  protaetian,  li^ta  or  danger 
•igualB,  and  waa  lojared,  atatea  a  good  oaaia  of  action.  Portland  t.  Tajlor 
(Ind.),  fil,  note. 

S.  Bepreued  roadway — JHghttntd  Iwrft — rwrning  eoAtefe  vpon  Met.  A 
dtj  ia  not  liable  to  a  penoD  who,  while  driving  on  a  Btraet  eightj-foui  feet 
wide,  the  center  fort;  feet  of  which  are  twelve  or  elghtaea  loehea  lower  than 
the  twenty-two  fe«t  on  eaoh  aide,  la  thrown  from  hia  wagon  beeanae  o(  his 
horse  ahying  and  making  the  wbeela  strike  one  of  the  elevated  tides.  John- 
MM  V.  Phlladelpbia  (Penn.),  51,  note. 

9.  iiuMuA  depoMted  bp  pverjloa  of  defecHvt  euivert.  Where  It  appeals  that 
a  horae'a  leg  waa  broken  by  stepping  on  a  brick  washed  into  the  street  bj  the 
overflow  from  a  defective  culvert,  it  ia  error  to  Inatmct  that  defendant  la  not 
liable,  for  the  reaaon  that  aucll  an  injiur  oonld  not  have  beeo  foreseen  and 
apprehended  as  a  lesolt  of  the  insufficient  capacity  or  lack  of  repair  of  the 
culvert.     HasBud  v.  Council  BluA(Iowa),  51,  note. 

10.  Owrfitnotd  highmn — driving  into lioUeoncedUd by  tk»iBaUr.  Iaann«- 
tiom  against  the  town  for  the  death  of  pUiatlfTs  intestate.  It  appeared  that  she 
was  riding  aa  a  atage  paaaenger  in  the  boggy  of  the  mail  carrier  on  hia  fint 
trip  for  the  aeaaou,  and  was  thrown  oat  and  drowned  by  tlie  upsetting  of  the 
baggy  caused  by  a  hole  in  the  road,  which  was  sabmerged  by  an  overflow 
from  a  ni-ighbnring  creek;  that  though  the  morning  waa  atormy,  and  the 
water  rialng,  tlie  road  was  to  all  appearances  safe,  and  the  bridge,  which  they 
wen  carefully  approaching,  was  all  right.  Held,  that  the  evidence  snalalned 
a  general  verdict  for  tUe  plaintiflT,  and  a  special  verdict  that  the  driver  was 
not  guilty  o(  negligence.     Wiltae  v.  Town  of  TildeD  fWls.),  51,  note. 

11.  StairtMy  in  tidewtlk.  A  stairway  in  a  sidewalk  leading  to  a  cellar, 
which  is  protected  by  a  railing  on  two  aidee  and  Is  open  on  another.  Is  not 
neoeasarily  a  defect  in  the  walk,  and  It  Is  error  so  to  instruct  the  jnry.  City 
of  Franklin  v.  Barter  {tnd.),  51,  note. 

\%.  BefaU  cauttd  bg  iee  and  »now.  When  the  dty  anthorities  tail  to  clean 
oat  a  gatter  which  they  know  to  be  obgtracted,  and.  In  oonaeqaenee,  the  water 
from  melting  snow  flowa  upon  the  aldewalk  and  freeKa  there,  the  dty  Is  lia- 
ble to  a  person  injured  by  slipping  on  the  ice  thai  formed.  Gaylord  v.  Sew 
Britain  (Conn.),  53.  note. 

13,  Sidewi^  outtidd  of  Hm  of  highway —UahQity  for  d^ect  therdn.  A  mn- 
nicipality  which  caoaei  a  sidewalk  to  lie  built,  or  aaaunies  control  of  it.  ia 
bonnd  to  keep  it  in  repair,  although  it  may  not  be  within  the  line  of  a  public 
street.     O'Neill  r.  Village  of  Weat  Btanch  (Mich,),  63,  note. 

14.  Blrvtt  laid  out  but  abandtintd  —  d^tctt  Ihtroin.  In  an  action  for  In j  aries 
from  a  defective  highway.  It  appeared  that  the  place  where  the  accident  oc- 
curred in  defendant  village  had  been  laid  out  aa  a  atreet  eighteen  years  before 
but  tbat  it  had  never  been  opened  and  worked  aa  a  street,  and  that  eleven 
years  before  a  fence  was  baill  across  it.  and  that  from  that  time  it  began  to 
be  dug  away  and  the  excavation  waa  continued  in  aome  plaoea  to  the  depth  ot 
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flftj  feet  balow  the  iorhoe.  During  nil  that  time  it  had  been  impaaaablB  for 
touna.  Held  that,  not  having-  been  opened  and  worked  irltbia  eis  feara  after 
It  was  laid  out.  It  eoaaod  to  be  a  road  for  anj  parpooe  whatever  niider  Laws 
of  Now  fork,  1861,  chnpter  811,  and  that  defeedant  owed  plklntlff  do  dnt7  to 
keep  it  in  repair.     Hovej  t.  Village  of  Haveratiaw  (X.  Y.),  S3,  note. 

15.  Ifeie  bridge  nbdituUd  for  old  one  taken  by  railroad  —  defeotM  therein. 
Where  a  pabllc  road  crowing  a  creek  1b  taken  for  a  rallroai),  and  the  railroad 
companj'.  therenpon,  builds  a  bridge  bciohs  the  cioek  as  a  BubeUtnte  for  iiuch 
road,  and  the  bridge  la  acMpt«d  as  ineb  bj  the  coonty  eonmlHlonerfl,  it  be. 
comre  (be  datj  of  the  townahlp  autliorttiea  to  keep  the  approach  to  such 
bridge  In  safe  cooditlon.     DaltOD  r.  Upper  Tyrone  (Pena.).  53,  oote. 

16.  Drfeet  outtide  of  travded  uay  —  liability.  Where  a  culvert  or  bridge 
covered  with  gravel  had  faced  abntinant*  extending  beyond  and  ontelde  of  the 
nils  which  marked  the  traveled  part,  the  town  is  not  liable  to  a  traveler  who, 
to  aid  his  servant,  who  haa  fallen  Into  the  wAter,  knowingly  passes  beyond 
the  traveled  part  at  a  point  where  the  rails  are  down,  and  while  using  due 
care  hlmaelf  falls  from  the  bridge,  the  town  In  eucb  ease  not  bring  bonnd  to 
r«pair  beyond  the  traveled  way,  and  the  absence  of  the  rails  not  oontribating 
to  the  injury.    Harwood  r.  Oakham  (Man.),  03,  note. 

17.  Nctiet  of  Atiin.     Snfflclener  «f  notice  under  particular  itatdtei.    S4, 

18.  JfottM  to  the  rnvnieipalUj/  of  the  eiaUtmoe  of  the  defeet.     39,  note. 

19.  Neoeosity  of  and  what  couitltateseafflcient  notice.    K5,  note. 

SO.  Statute  providinff  for  joint  action  againtt  the  ait^  and  the  per$on  eauting 
tht  i^tet.  The  charter  of  the  city  of  Sheboygan  (Laws  Wis.  1874,  chap.  336) 
provides  '.bat,  where  a  penonal  Injary  has  happened  through  a  defect  In  a 
street  canted  by  the  negligence  of  a  third  person,  the  dty  shall  not  be  liable 
nntil  all  remedies  agalast  the  negligent  person  have  been  exhausted.  A  sub- 
sequent  general  act  (Laws  Wle.  1889,  chap.  471)proTidee  that,  where  an  Injury 
'*  lias  happened"  as  above  described,  the  negligent  person  shall  be  primarllj 
liable,  but  the  city  ma;  be  joined  aa  defendant  with  bim,  and  judgment  shall 
Im  entered  against  all  parties  found  liable;  but  further  action  against  the  city 
shall  Im  stayed  until  an  eincuttou  against  the  negligent  person  baa  been  re- 
tnrned  wholly  or  partially  unsatisfled.  Held,  the  general  statute,  though 
retroactive.  afTecte  a  remedy  only,  and,  therefore,  applies  to  an  injury  for 
which  suit  was  pending  when  it  was  enacted.   Raymond  v.  Sheybc^aa  (Wis.), 

?l.  Statute  exempHTig  city  from  liai/Sittf  for  mi^eatanee  or  non-feaianee  of 
iUoJUeiaU.  Lawsof  New  York,  1878,  chapter  868,  title  19,  section  27,  exempting 
the  city  of  Brooklyu  from  liability  for  any  mlBteasanee  or  non-feasance  of  the 
common  council  or  of  any  of  the  dty  offlcials  In  the  discharge  of  any  duty  Im- 
poead  on  them  as  officers,  does  not  relieve  the  city  from  liability  for  failure  to 
diseharge  any  of  Its  corporate  functions,  ooeof  which  Is  the  duty  of  keeping 
Its  streets  In  repair;  and  the  commlsBioner  of  city  worka  and  hia  subordinates, 
who  are  placed  In  charge  of  the  streets,  subject  to  the  dlreetlonof  the  eommoQ 
oouDcil,  ma»t  be  treaUdas  mere  InBtmmentallties  created  to  perform  for  the 
city  Its  corporate  function,  for  whosn  negligence  it  remains  liable.  Biding  v, 
Brooklyn  (N.  Y.),  97,  note. 
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SS.  Ji^tntM.    TiM  abaenco  of  fandi  with  which  to  make  np*ln  U  no  d*- 
teaM.    N«w  Albur  t.  UoCnllocb  (Ind.),  BO,  note. 
IncQRUiHa  DEBT. 

23.  Creating  dditbtyondeontHtutiontd  limit — purehate  of  elgetric  light  plant 
on  moatAly  inttaUmantt.  i.  city,  IndebMd  ap  to  the  limit  flx«d  bj  the  eonati-, 
tutloD,  euinot  carTy  on  it«  opentlons  upon  credit,  irlthia  the  lUMuiiD^  of  credit 
in  the  conatltatiOD,  in  %ay  muiner  or  for  kdj  porpoM,  but  must  pay  daring 
the  CDrrant  yc-ftT  with  funds  in  hnnd,  or  with  funds  nlreadj  legiJIy  larfad. 
Spllman  y.  City  of  Pnrkenburg  et  nl.  (W.  V».),  370. 

M.  A  city  thus  Indebted  canuat  iDcrnse  ita  indebtedneH  IwyoDd  tlie  eonsti- 
tutloiMil  limit  by  eontracting  for  nn  slectrie  kppuntua  and  plant;  and,  BDch 
iDdebtedneHa  belnft  forbidden,  the  contnct  out  of  which  it  ariHea,  although 
etecuMry,  iM  also  lorbfddeD.  The  end  atmed  at  is  prohibited,  which  cariies 
with  it  the  prohibition  of  the  meana  directly  and  appropriately  deaigned  and 
adapted  for  ita  accomplishment.     Ibid. 

LlABILITlBS. 

25.  LiabilUs  for  ntgUgertet  of  eiljfjaiitr —  rupondeat  tvperior.  When  on* 
ii  conSned  In  a  city  Jail  on  a  criminal  charge,  and  is  aBsaalced  by  other  prie- 
onera  oonBned  In  ilie  aama  room,  he  cannot  bold  the  city  li»bls  for  each  aa- 
Mult,  on  the  ground  of  the  negligence  of  ita  officera  in  not  taking  proper 
meaauTea  to  protect  him.     Davis  v.  City  of  EnozTllle  (Tenn.),  16B. 

26.  Injury  to  prlttmor  bff  f^ew  pritoner  —  liabSUg.  A  munirapal  corporation 
ia  not  liable  for  petaonal  injuries  suBtained  by  one  priMoer  at  the  handa  of 
another  confined  in  the  same  ceil  or  room  of  the  city  prison,  notwithstanding 
the  police  officer  who  arrested  the  plalnEiflT,  and  put  htm  in  prison,  may  hare 
been  gallty  of  wrong  or  negligence  in  conQnlng  him  with  an  intoxicated  fel- 
low prisoner,  who  was  on  tliat  accoant  violent  and  daugerona,  WIIkmi  v. 
aty  of  Macon  (Ga.),  171,  note. 

27.  lAabtUty  for  dtath  of  pritoner  by  banUng  ofjaU  through  ne^igenM  ofito 
officer!  or  agent*.  A  town  Is  not  liable  for  damages  for  the  death  of  a  person 
caaeed  by  the  bumlDg  of  Its  jail  while  such  person  was  conflned  therein  by 
town  anthority  for  a  vlolatioo  ol  Its  ordinances,  though  snch  fire  waa  at- 
tributable to  the  wrongful  act  or  negligence  of  the  offloers  or  agents  of  the 
town.     Brown's  Admr.  t.  Town  of  Quyandotte  (W.  Va.),  171,  noto. 

28.  Injurie*  retvUing  from  unhealthy  condition  of  jaU,  The  care  and  eon- 
tml  of  prisons  being  within  the  "  police  power,"  a  coanty  is  not  liable  for 
the  failure  of  ita  officers  to  keep  the  county  Jai]  in  a  healthy  condition.  Ba«ud 
of  Coms.  V.  Boawell,  171,  note. 

39.  DefeetiM  drainage  of  lehool  building  —  fioMKty  of  eUy  for  danagt  to  ad- 
JaemU  property.  A  city  is  liable  for  damages  occasioned  by  the  nc^ljgant 
pliiml>ing  Mid  drainage  of  a  school  building,  whereby  wator  and  filth  la  de- 
posited In  the  neighboring  oellars.     Briegel  v.  Philadelphia  (Penn.),  171,  note. 

80.  DitUnetion  bttteeen  eorporatt  and  pubUe  diUiet  ai  nfeeting  KabSUffor 
furongt  of  officii  and  agtntt.  A  munialp«l  eorpomtlon  is  not  generally  liable 
for  the  wrongful  *ot  of  an  officer,  and,  in  the  few  cases  where  it  may  be  liable, 
tt  must  be  made  to  appear  that  such  officer  was  not  an  Independent  pablic  offi- 
cer, and  that  the  wrong  oomplained  of  waa  done  by  such  officer  while  In  the 
legitimate  oxsidM  of  some  duty  of  a  oorporato  nature,  which  waa  devolrad 
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upon  aim  bj  law,  or  bj  tlia  dlrocUon  of  the  oorpantioa.    CaapMj  t.  City  of 
PortlADd  (Orag.),  173,  note. 
Police  reodlations. 

31.  Comp^ing  (Entiling  •ftBoeri  to  remove  ^fh  fi^)m  private  Wtg.  Under  tba 
geacnd.  aatborlt?  t«  promote  the  lieftlch  and  good  order  of  the  eommuDitf  a 
cit;  maj  lawfully  ord^n  that  "  do  owner  or  oecapant  of  laod  abalting  od  a 
private  way,  and  having  the  right  to  um  saeh  way,  shall  aofCeraDy  61tb,'' 
etc.,  "  to  remain  on  that  part  of  the  way  adjofolog  sach  land."  CominoD- 
wealth  T.  Cutter  (Maas.),  675. 

33.  The  fact  that,  in  order  to  keep  the  way  free  from  refuse  matter,  the 
owner  or  occupant  might  be  obliged  to  remore  matter  he  had  no  agency  in  de- 
posiliog  there,  doee  not  render  the  ordinance  uureaaonabie,  or  impose  dutiea 
which  cannot  lawfully  be  enforced.     Ibid. 

38.  Pi/ietr  to  eompel  abutter  to  renun*  »noui  and  ice  froM  Hdewalk.  The  city 
ot  St.  Louis,  under  its  charter,  may  mqnire  abutting  owners  by  ordinance  to 
remove  snow  and  ice  from  the  sidewalk  in  front  ot  their  property,  and  may 
Fiiforee  the  same  by  penalty,  and  such  an  ordinanM  is  a  valid  ezBrciae  of  the 
police  power.     City  of  St.  Louis  t,  Connecticut  Mut.  Life  Ins.  Co.  (Mo.),  203. 

34.  FAUwe  qf  abutter  to  comply  wit/i  ordinance  —  liaMitj/  over  la  city  for 
damage*  retulfing.  The  violation  of  such  an  ordinance  does  not  make  inch 
owner  liable  to  the  city  for  damagaa  paid  by  It  to  one  who  received  injuries 
by  reason  of  the  property-owner's  failure  to  keep  his  sidewalk  clean.     Ibid. 

Sa.  Ordinance  prohSntiJig  tht  repair  of  frame  bvUdinge  partial]/  deetroyed 
by  fire.  The  owner  of  a  valuable  wooden  building  has  the  right  to  repair  it, 
whether  such  repairs  will  cost  |300  or  more;  and  an  ordinance  of  the  city  of 
Ut.  Vernon,  which  prohibits  the  erection  or  repur  of  a  wooden  building 
within  the  Are  limits  ol  the  city,  when  such  erection  or  repair  will  coat  $800 
or  more,  is  Invalid  so  far  ae  it  relates  to  a  building,  the  expenditure  of  fSOO 
as  repairs  OD  which  would  not  be  a  substantial  rebuilding  theraof.  First  Nat. 
Bank  v.  Sarils  (Ind.),  77. 

86.  Fire  limiU.     Power  to  establish,     90,  note. 

37.  Ordinance  regviating  the  manufacture  and  laU  of  bread  —  validitf.  An 
ordinance  of  the  city  of  Detroit,  which  provides  that  bread  ahalt  tie  manu- 
factured into  loaves  of  one,  two  or  four  pounds  (and  no  other),  and  prohibits 
the  sale  of  bread  deficient  in  weight,  does  not  autliorize  the  eeisure  of  sliort- 
weight  I>TaBd,  and  the  prohibition  is  not  a  taking  of  private  property  withont 
oompensatlon.     People  v.  Wagner  (Hieh.),  87. 

38.  The  provision  of  the  charter  of  Detroit  empowering  the  common  oonn- 
cil  to  direct  and  regulate  the  weight  and  sise  of  loaves  of  bread,  and  the  in. 
spection  thereof,  confers  ample  authority  for  passing  the  ordinance,  and  such 
a  regniation  is  within  the  police  power  at  the  state,  and  tlie  ordinance  ia  rea. 
sonable  and  valid.     Ibid. 

9B.  Prohibitory  ordinance  at  to  itorage  of  oil*  teeting  arbitrary  diterttion  in 
common  eouneil.  A  city  ordinance  prohibiting  the  storage  by  any  person 
within  the  dty  limits  of  inflammable  oils,  except  upon  permission  from  the 
common  oooDdl,  leaving  it  to  the  common  council  to  aay  whether  a  particular 
placo  is  suitable  for  the  purpose,  or  a  particular  person  is  a  proper  ooe  to 
VOL.  v.— 101 
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MUNICIFAL  OOBFOIUlTONe— Pouoi  ftsam^Tian— OmtiiMwd. 

whcm  to  ^nnt  pn-miadoa,  and  allowiBg  the  parmlarion  to  be  ravcAad  at  tbe 
will  of  the  eouDcil,  is  Invalid,  becuuHi  ol  the  power  of  arbitnry  dlacrlmUiatioD 
it  Teste  in  the  council.     CUj  of  Blchmond  t.  DadJe;  (lad.),  lia 

POWEBS. 

40.  Poaer  to  erect  and  tnaiutitin  tUetrie  light  plant  for  yubtie.  and  prnai* 
Uffhtvtff.  Manlelpol  corpormtioni  have  inherent  power,  lodependent  of  powers 
exprassly  gprsnted,  to  turntgh  light  for  their  aireeta,  Alla;e  and  pnblic  plaors, 
and  hsTing  power  to  erect  sad  msinuln  a  plant  for  this  parpose  it  may,  at  the 
same  time,  supply  light  for  privats  coosamptkH).  City  of  Cntwfordavtile  v. 
Btaden  (Ind),  231 . 

41.  The  famishing  of  electric  light  for  private  aw  may  alao  be  joetlfled  as 
a  legitimate  exerdse  of  the  police  power  for  the  preeerration  of  property  and 
health,  as  the  same  does  not  vitiate  the  air  and  Is  not  liable  to  set  fires.     Ibid. 

42.  A  mnnldpal  corporation  having  no  express  power  oa  the  subject  except 
to  light  the  streets,  alleys  aed  other  pablie  places,  held  aathtnixM]  by  virtue 
of  this  and  its  inherent  powers,  to  constract  and  maintain  an  electric  light 
plant  for  lighting  the  streets,  alleys  and  pnblic  places  and  famishing  light  to 
private  honses  and  places  ot  business.     Ibid. 

48.  Jfods  of  axereitiag  ptnctiri  —  raoltttion  or  orHnanee.  Where  a  dty  codq- 
dl  has  power  to  act  in  a  glTen  ease,  and  tbe  mode  of  action  is  not  prescrilMd 
by  charter.  It  may  proceed  either  by  resolution  or  by  ordinance.     Ibid. 

44.  Power  tofunUA  vat«r  or  light  for  privOt  vie.    282,  note. 

4G.   Oramtiag  «Eeiu«iM  right*.     Power  to  do  so  oonsldered.     740,  note. 

46.  Time  eontraeU.  Power  to  mahe  time  contracts  for  water  or  light.  7t0, 
note. 

47.  Dock  lintt.    Power  to  eaUblish.    Grand  Rapids  v.  Powers  (Uidt.),  OO. 

OaDIHAMCBS. 

48.  Too  onfinaneei  Mfufrusd  m  otu.  Where  a  dty  oonndl  on  the  same 
day  passes  two  ordinauees,  the  one  providing  for  widening  a  certain  street, 
and  the  other  granting  a  railroad  company  a  right  of  way  on  the  street  as 
widened,  and  requiring  It  to  pay  the  expense  of  condemning  the  land  necea- 
iary  for  widening  thti  street,  as  provided  for  in  the  other  ordinance,  the  two 
ordinancee  will  be  treated  as  If  they  were  a  single  ordinance.  Ligare  t.  G^ 
of  Chicago  (111.),  176. 

40.  Titlt  of  ordinaneai.  The  consUtation  of  Ulehigan,  relating  to  the  title 
of  laws,  does  not  apply  to  dty  ordioaoaes;  and  an  ordinance  of  tbe  dty  of 
Detroit,  entitled  "  An  ordinance  relative  to  the  manufacture  and  aelilDg  of 
bread,"  is  not  objectionable  on  the  ground  that  matters  contained  within  the 
body  of  the  ordinance  are  not  within  the  title.  People  v.  Wagner  et  aL 
<lCieh.),  87. 

60.  Indejbiitenet*.  An  ordinance  is  not  indefinite  beoaoM  it  attaohea  a  pen- 
alty. If  one  "shall  snSer  any  filth  •  «  «  to  remain"  In  a  private  way, 
instead  of  providing  a  time  beyond  which  it  should  not  be  allowed  to  remain. 
Commonwealth  v.  Cutter  (Mass.),  675. 
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NEGLIGENCE. 

COMTBIBUTOBT. 

1.  BUndntM  of  plaiia^.  In  ui  Action  for  InjarteB  okiiMd  by  foiling  into  a 
cellBT-waj  In  dBfendant's  sidewalk,  allefped  to  hare  been  negli^ntlf  left  open, 
the  {act  that  plaintiff  was  blind  do«B  not  authorize  the  condunion  that  he  vas 
gnllty  o[  coatribntory  uexligeace,  against  aa  aliegntion  In  the  comptaioi  that 
he  was  free  fmm  hult.     Cit;  of  Franklin  v.  Harter  <Ind,),  S2,  note. 

3.  Famiilaritgviitli  itrutinv^ichthedtfeetexUt* — imptrfeet  liglU.  Wher* 
plaintiff  had  crocMd  the  bridge  safeijr  geveral  times  on  the  da;  of  the  accident 
and  he  testlSed  that  his  eje-sight  was  not  g<x>d,  that  It  waa  dark  when  the  ac- 
tident  occarred,  and  that  he  had  nuver  sfen  the  hole  which  constituted  the 
defect  complained  of,  it  Is  proper  to  leave  the  quesUoo  of  contributory  oeglU 
geoce  to  the  Jury.     City  of  Sherman  t.  Nairey  {Tex.),  5S,  note. 

S.  Bredlang  Ihrotigh  bridge  —  vnutwU  load.  In  an  action  against  a  con  nty 
for  an  iojory  to  plaintiff'a  team  and  direahlng  ontSt,  caused  by  tlie  breaking 
of  a  bridge  while  attemptiog  to  drive  aeroBX,  it  <b  for  the  jury  to  determine 
whether  the  use  which  plaintiff  was  making  at  the  bridge  was  nousual  and 
•ttraordinary,  and  snch  aa  the  county  was  not  bound  to  anticlpatej  and  it  la 
error  for  the  court  to  decide  this  quvstion,  and  to  direct  a  verdict  in  the 
connty's  favor,     Tordy  v.  Marshall  County  (Iowa),  53,  note. 

4.  Faaare  to  dbtervi  defect  in  tidtwUk.  Plaintiff,  tiaveiaing  a  sidewalk  In 
tha  evaning  when  it  was  itill  light  enough  to  reeognixe  avqaaiotanceH  acroaa 
the  otreet,  atmck  her  foot  against  the  planks  of  a  street  cioeolDg,  which  was 
i^sed  aomewhat  above  the  pavement,  and  was  injured  by  her  cooaaquent  fall. 
She  teetlQed  that  she  "  didn't  pay  any  atteutlon  to  the  pavement.  •  •  • 
Wasn't  looking  or  thlnkiDgof  anything;  only  walking  along."  Held,  she  did 
noteierclsereasonable  care,  and  had  no  right  of  action  against  the  city.  Bobb 
T.  Borough  of  Connellsville  (Penn.),  62,  note. 

0.  Snotctedge  ofdtfeet.  Where  plaintiff  was  iojared  by  reason  of  a  defect  in 
the  sidewalk,  the  fact  that  she  knew  the  condition  of  the  walk  before  the  acci< 
dent  does  not  of  itself  bar  recovery,  but  Is  a  circumstance  to  be  considered  by 
the  Jury  with  the  other  facts  bearing  od  the  question  of  contributory  negU- 
Kence.    City  of  Colnmbai  v.  fitriSHuer  (Ind.),  S2,  uote. 

0.  Where  the  evidence  of  the  plaintiff  provea  that  the  plMntJff.  Id  pasdng 
along  the  street  of  a  town  on  a  dark  night,  without  a  lanterik  or  other  light,  fell 
over  a  rock  in  the  middle  of  the  street,  sod  injured  herself,  whea  aha  knew 
that  both  ibe  street  and  sidewalk  were  out  of  repair,  dangerous  and  obstructed 
by  dirt,  rocks  and  building  material,  aha  will  be  held  to  be  gaiUy  of  contribu- 
tory negligence,  notwithstanding  the  town  authorities  neglected  to  indicato 
said  obslmctions  by  beacons  or  danger  aignals,  aa  It  waa  their  duty  to  do, 
Hesaer  v.  Grafton  (W.  Va.),  62,  note. 

7.  Going  apon  an  oterflote&i  tideuxdk  in  night.  Where  the  plaintiff  was  In- 
jured by  stepping  from  an  overflowed  sidewalk  into  the  gutter,  and  the  evl' 
deuce  showed  that  he  had  a  child  io  his  arms  and  was  proceeding  eautioaaty  at 
the  time  and  that  it  was  dark,  it  was  held  that  the  evidence  sust^ued  a  End- 
ing that  the  plaintiff  was  not  guilty  of  contributory  negligence.  BIy  v.  Tillage 
of  Whitehall  (N.  Y.),  52.  note. 

B    Runawiv  horta   earryiTtg   plaintiff  into  AtftU.     Where,  in  an   action 


idbyCoOglC 


80i 


NEOLtaENCB — Contribiitort — Continutd. 
•gainst  A  towDsiilp  (or  kn  accident  ailleged  to  ba  oDsod  bj  a  detect  in  tbe 
higliwaj,  the  evidence  ehowa  that  plaintiff' a  harw  nui  aw»f ,  kad  thus  carried 
him  to  ths  defective  spot.  It  Is  proper  M  klloir  the  caoe  to  go  to  the  jarj. 
Wagner  i.  Jaekdon  (Peca.),  SS,  note. 

9.  Drunkeniutn.  Where  piaiullfF  was  Injarad  by  falling  upon  a  defecti<4 
■idewalk,  vlilrli  a  peraon  using  ordloarr  care  coald  pass  ovei  in  nafelr.  tbu 
lact  that  plaintiff  was  drunk  at  the  time  will  anpport  a  finding  of  contributory 
negligence.     McCracken  v.  Villige  of  Marketan  (Wia.),  S3,  note. 

10.  Breaking  down  of  bridge  —  plaintiff 'i  knoaUdge  of  age  of  bridge,  ete. 
Where  pUinli?  was  [nj  ursd  bj  the  breaking  down  of  a  bridge,  owing  to  dc- 
Cajed  Ambers,  the  Tacta  that  he  knew  the  ageof  the  bridge  and  that  •omr  at 
the  timbers  had  decayed  and  been  removed,  and  that  he  could  have  reachi-il 
his  destination  by  aaolhar,  though  longer,  route,  do  not  tend  to  ahow  con- 
tribatory  negligence.     Apple  v.  Marion  County  (Ind.).  53,  note. 

11.  F^ing  inXo  area  opening  in  tidetoalk  — failure  to  «ee  th«  opening,  la 
•n  acUon  for  injuries  caused  by  falling  into  an  area-way  while  walking  aloug 
tbe  ridewalk.  It  appeared  that  the  area  was  not  guarded,  and  there  was  noth- 
ing to  call  plaintltTa  altentlon  particularly  to  It ;  but  It  was  plainly  visible, 
nnd  coald  have  been  observed  on  looking  at  It.  Above  the  opening  was  an  at- 
tractive show  window.  Plaintiff  waa  looking  at  the  window,  and,  in  going 
over  to  It,  fell  Into  the  openiog.  Held,  that  an  Instruction  that  plaintiff  waa 
boand  to  ''  use  his  eyeit,  and  look  wbere  he  was  walking,  and  avoid  all  ob- 
Btaclea  which  were  dangerous  In  their  character,  and  were  plainly  visible  and 
not  obscured."  waa  error,  since,  the  facts  being  undisputed,  it,  in  effect,  de- 
cided as  a  matter  of  law  that  plaintiff  was  negligent  in  not  seeing  the  opening, 
though  his  eye  was  attracted  by  the  window,  and  there  was  nothing  to  call  at- 
tention to  the  opening.     Mathawa  v.  Cedar  Rapids  (Iowa).  S3,  note. 

13.  Knaviledge  of&tfeei  but  not  of  Iht  dangtr.  Wliere  the  conductor  of  a 
street  car,  who  waa  injured  by  coming  in  contact  withabarrier,  knew,  in  a 
general  way,  that  there  were  obstructions  in  the  street  through  which  the  car 
passed,  but  did  not  know  bow  near  to  the  oar  nor  how  dangeroaa  tbey  were, 
and  at  the  time  of  his  Injury  was  engaged  In  collecting  tares,  the  question  of 
tiegligenee  wasfor  tbejary.     Powers  v.  Boston  (Haas,),  40. 

18.  Driving  young  horte  near  ear*  to  test  him.   Plaintiff  having  taken  his 
horse,  which  was  young,  to  a  plaoe  near  the  cars,  for  the  purpose  of  testing 
him,  to  aee  how  he  would  act,  was  guilty  of  contributory  negligence.     Cor- 
nell T.    Detroit  Electric  B.  Co.  (&nch-),  40,  note. 
Of  dirbctobb. 

14.  What  amoants  to  negligence  In  discharge  of  ibnii  duties.    658,  note. 
See  Bahks,  16,  2&-3S*  Cabrubb,  1-^;  MtnnciP&L  CoKFOBAtnum,  l-M, 

86-80 ;  Railboads,  1-83. 

OrFICEBS. 

See  DiBBCTOBs  and  Offichbs. 

ORDINANCES. 

Bm  Hdnicipal  Cobforatiokb,  49,  61. 
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PLEADING  AND  PRACTICK 

1.  PKyneal  ezamtnoMMt  of  plaintiff  in  neddent  eami,  Coarta  have  no  power 
to  compel  one  who  aoee  tor  persoDal  injuries  to  submit  his  person  to  esunliw- 
tioQ  in  advuice  of  the  trlkl,  Bt  the  ioBtKnca  of  the  adTsne  partj.  MeQnigut 
V.  Delaware,  L.  &  W.  R.  Co.  (N,  Y.),  186. 

i.  tJame  aabject  Id  note.     190,  note. 

8.  PlMding.     Saflieiencj  of  cnmplalDt  In  accident  canoB.     S6,  Date. 

4.  8ait  agaijitl  defendantt  at  indijiidiiaii  —  deftrae  af  itw/rporation  — pisad- 
ing.  Id  an  action  against  [he  defeodaats  as  a  joint-stock  company,  they  de. 
nled  that  thej  were  such  a  company,  and  claimed  to  be  memben  of  and  Block* 
holders  la  an  Incorporated  company,  by  which  the  liability,  tf  any,  to  plainUfl, 
was  to  be  borne.  Held,  that  sneh  defense  wu  available,  altbongh  the  fact  of 
each  Incorporation  was  not  pleaded,  as  the  defense  tended  to  show  that  then 
never  was  any  liability  on  their  part.  Denureet  v.  Flack  et  al.  (N.  T.),  364. 
Bee  Baheb,  82;  iNaUBAitCB,  03-67)  Handavhs. 

POLICE  POWER. 
X.  Begolating  chargM  —  baslnesB  a&eeted  with  a  pnbllc  interest.  687,  note. 

2.  Compelling  abatting  owner  to  clean  or  repair  aidewalk.     679,  note, 

Bm  Chaboks,  Reodlatioh  of;  CoNSTrnTTioNAi,  Law;  Uorioifal  Cobpok^ 
TIOKS,  31-40. 
PROMOTERS. 
1,  Contracts  of.     See  747,  note. 

PUBLIC  USE 
See  Ibkioatios;  EmttSMT  Doiuiir,  6,  6. 

QUO  WARRANTO. 
See  FOBFOITUIIE,  7, 
RAILROADS. 
Accn)EKT8  AT  CBOeSIMOB. 

1.  VWiUTS  to  lo<A  and  Utten — ^^Ktnee  of  floffman — oontrBmtory  ntglig«nee. 
Id  an  action  against  a  railroad  company  to  recover  dama^ces  for  the  alleged 
negligent  killiogof  plaintiff's  intestate,  it  appeared  that  deoedent  was  a  street- 
car driver,  and  that  in  coming  toward  defendant's  track  he  slowed  his  car  to 
a  walk  when  be  waa  within  about  twenty  five  or  thirty  feet  of  the  railroad 
crosalDg  and  that  he  could  have  seen  the  approaching  train  nerenty-five  teet 
down  the  track  when  twenty.&ve  feet  away  from  the  crossing,  or  could  have 
seen  the  train  one  hundred  aod  elitv  foet  down  the  track  when  within  sixteen 
feet  of  the  crossing  ;  that  deceased  did  notstop  his  car,  bat  seemed  to  be  look- 
ing at  his  horse  with  his  hand  on  the  brake ;  that  there  wan  a  flagman  regu- 
larly stationed  at  the  croesing,  but  that  he  was  in  the  flag-hoase,  and  gave  no 
warning  of  danger.  Held,  that  It  was  a  question  for  the  Jnry  to  determine 
whether  the  absence  of  the  Bagman  from  his  post  of  dnty  warranted  deceased 
in  prasnmlng  that  tt  was  safe  tncrosB  defendant's  track  at  the  time,  and  a  find- 
lag  that  deceased  was  not  guilty  of  eoatribntory  negligence  wonld  not  be  dis- 
turbed.    lUcbmond  v.  Chicatro  &  W.  M.   Ry.  Co.  (Mich.),  32. 

3.  WheOier  traveler  may  rely  ufj^n  Jlagman  at  erotnng.     Where  a  flagman 
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RAILBOADS  —  AocmKNTs  at  CBiWBnroe.  —  Continvtd . 
is  sUtioned  at  a  croialiig  to  glTs  varolng  ol  «pproacIiii>(  train*,  tnvalen  1iat« 
a  right  to  te\j  on  bia  reMOiiKble  porlormauce  o[  Lli  duty,  anA  n««il  qm  look 
andllatea  for  a  train  bafore  cnwaing  ths   track.     Ckicago,   etc.,  R.  Co.   t. 
Cloagh  il'l.).  88.  I""- 

8.  Wliere  the  gaten  at  a  crouing  are  not  lowered,  and  no  bell  or  whiatle  ia 
BODDded  bj  a  train  approaching;  at  an  nnlawfal  rate  of  apeed,  the  mere  fact 
that  ibe  flagman  el^aled  plaintiff  not  to  croaa  doea  not  frea  the  railroad  com- 
panj  from  cnlpable  negligpence  unleaa  aucb  algnal  was  given  in  time  for  plaia- 
tiff,  by  the  exercise  of  reaaonablo  care,  to  haTu  avcdded  the  injarj.     Ibid. 

4.  Duty  ai  to  ringing  bell  and  bhwing  ahitOe.  Although  defendant  was  not 
reqairud  bj  atatn*^  to  sound  a  wbiaile,  It  those  in  charge  of  iLe  train  aaw 
plaintiff  approaching,  and  about  to  go  upon  the  track,  and  believed  thai  he 
wae  unaware  of  tbe  traln'a  approach,  thej  ehould  have  aoundinl  the  whistle, 
and  taken  every  reasonable  precautioa  to  prevent  the  collision.  Piper  v. 
Chicago,  etc.,  B,  Co,  (Wis.),  86,  note. 

5.  Running  tmteh  —  ir^ury  to  diiid  ontro»*itig —  liabUity.  Where  the  pres- 
ence of  a  three-year-old  child  on  a  railroad  track  at  a  public  street  croeeing  ia 
not  attributable  to  the  negligence  of  ila  parents,  the  railroad  company  is  tlaUa 
for  injuriufl  anstained  by  the  child  from  being  ran  over  by  a  deladied  oar 
while  ite  employes  were  making  a  rnnning  switch  without  taking  any  pre- 
caution to  avoid  injuries  to  travelers  on  the  crossing.  Louisville,  etc.,  R,  Co. 
V,  ftihmidt  (Ind.).  86,  note. 

6.  Backing  train  over  eromng  —  jiegligenM  in  giving  tignali  —  vita  obleltrtd 
by  patting  train  onfirit  track.  In  an  action  by  the  father  against  a  railro«d 
company  for  the  negligent  killing  of  hta  seven-year-old  daughter  it  appcArod 
that  deceased,  with  other  little  children,  was  returning  from  school  along  the 
neual  street,  which  was  crossed  by  defendant's  tracks ;  that  they  waited  (or  • 
freight  train  on  the  north  track  to  pass,  att«r  which  deceased  started  to  croaa, 
and  was  run  over  by  a  train  backing  up  at  the  rate  of  seven  mile*  an  hour  on 
the  south  track.  The  latter  train  had  been  hidden  by  the  first  train  and 
there  was  no  signal  given,  except  by  the  engine,  which  was  at  the  othsr  end, 
a  distance  of  three  hundred  feet.  Held,  that  the  court  properly  refuaed  to 
direct  a  verdict  for  defendant.  Louisville,  etc.,B.  Co,  v.  Btiah  (Ind.),  37,  note. 

T.  Omittionto  havtheadJightbvming  —  liabUitg.  Theomlaaionof  a  rsilrowl 
company  to  have  the  head-light  on  lis  engine  lighted  at  about  dusk  will  not 
warrant  a  recovery  for  the  death  of  one  run  over  by  the  engine  at  a  croasing, 
where  the  engine  and  eara,  as  well  aa  the  tefieedon  of  the  lights  from  the  car 
windows,  were  distinctly  risible  to  persons  near  the  crossing.  Daniels  v. 
Btaten  Island  Rapid  Traorit  B.  Co.  (N.  T.),  ST,  note. 
Acx^imnrs  to  miPLOTEa, 

9.  Derailment  ^  ear  hg  aeetimuiationi  of  tnoa  and  tee.  Where  a  car  b  de- 
railed by  reason  of  the  accumnlatlon  of  anow,  ioe  and  dirt  on  the  flaagas  of 
the  r^ia,  the  railroad  company  is  liable  to  an  employe  on  th«  ear,  who  sos- 
tained  Injuries  by  reaaon  of  the  derailment,  aince  the  duty  of  keeping  ita  tna^ 
in  proper  n^palr  rests  on  the  master.    McClamsy  v.  Chicago,  U.  &  St.  P.  By. 

Co.  (Wis.),  lie. 

9.  The  fact  that  the  company  permitted  pile*  of  snow  to  aocnmalata  on  the 
outside  of  the  tiaeke,  dose  to  the  rails  where  the  acddeni  h^ipened,  doss  M>t 
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BAILBOADS  —  Aocidbzitb  to  BicFLom  —  GotMtaud 
rander  Uw  oompanj  llabla  for  tha  injary,  Id  Uin  Kbaeoaa  of  erldeneo  ■! 
that  SQch  koeamala^ns  eontrtbated  la  mij  wmj  to  Ute  dwiilnant  of  tb«  car. 
Ibid. 

10.  Engine  ieraiitd  by  eJMnwMcti  on  trade  oatued  by  itrangar.  Tba  proof 
dlBcloBingp  liut  pUntlS,  wbila  mctlog  In  the  eapkclt/  of  BremftQ  on  «  r«IIroMl 
looomotiTo,  wu  Injared  bf  &  ftUl  oecMioasd  bj  the  darullng  of  tha  eoglDe, 
tender,  et«.,  and  (]ut  tli«  kcddent  wan  OMued  bj  the  etr-wheels  coming  In 
coBtwt  with  ft  looM  plank  natlng  on  on*  of  tb«  nlli  of  rmllraad  tnek,  held, 
that  the  pUlotlS,  la  order  to  rscover  of  the  ninster,  most  tiiom  th^t  the  meci* 
deat  was  caaaed  bf  the  direct  Mid  ImmedlMe  ut  of  it*  sarvmnti;  and  In  cm* 
the  proof  shows  that  the  aoddent  wonld  not,  la  all  likelihood,  have  happened, 
bat  for  tba  Interponitlon  o(  same  independent  responiible  third  party  between 
tha  Mrrant's  negligence  and  the  injury  niMalnad,  and  it  aflects  the  resolt,  and 
la  the  Immadlate  caow  of  the  injury,  the  plaintiff  cannot  recover  agaliut  tha 
original  wrongdoer.     Mire  v.  East  Ixiuisiana  R.  Co.  (La.),  1S4,  note. 

11.  DeraUmatUI>tfrea»on  of  d^tetive  noiteh  —  hmke*  ovt  of  order.  Where 
plaintiff  waa  iDJnred  by  the  detailing  of  his  locomotive  at  a  swlteh  which  iwa 
detective,  in  that  the  apring  was  not  nrong  Miongh  to  throw  the  paint  at  tha 
•witch  against  the  rail,  and  keep  It  there,  whan  the  poaltloa  of  the  lever  in> 
dicated  that  this  wan  the  position  of  the  switch,  and  that  it  was  safe  to  paM 
it,  an  inBtrnotion  that  the  Injur?  was  dae  to  the  asgligenoe  of  fsIlow^eervantB 
in  not  placing  the  rails  In  a  proper  position  by  tha  nsnal  meana  erf  a  manl  or 
aie,  is  properly  reloaed.     Texas,  ete.,  R.  Co.  v.  Johnson  (Tex.),  1S4,  note. 

la.  Untoadingear»iBUha"ptt»B"  uMUonaavrts—failitrgtoprovidemiU- 
aliU  appUanett.  A  railroad  employe  waa  injared  by  the  breaking  of  a  cable 
used  to  draw  a  "  plow  "  over  Sat  ears  loaded  with  gravel.  The  cars  were  at 
the  time  standing  on  a  cnrTe,  and  In  that  poeitton  the  strain  on  the  cable  waa 
greater  than  wlten  the  care  were  on  a  straight  track,  and  required  addltiooal 
appliances  than  those  Id  nee  at  the  time  In  order  to  render  its  use  entirely  safe. 
There  waa  no  evidence  that  the  cable  was  innufflclent  to  operate  on  a  stiaight 
track.  Held,  that  the  evidence  jnstlQed  a  verdict  that  the  accident  was  caaaed 
by  the  company's  negligenee  in  not  providing  saltable  maehinary.  Cinolnnati, 
otc,  R.  Co.  V.  Uoaach  (Ind.X  124,  note. 

AOCISKSTS  VROM  TBIOffT  OV  SOB8EB. 

IS.  By  bimting  off  tltam.  In  an  action  against  a  railroad  company  for  in-  - 
jnriea  caused  by  plalntlETa  horM  being  frightened  by  defendant's  locomotive 
blowing  off  steam,  the  eridaoce  showed  that  the  hnse  waa  frightened  by  the 
eeeaping  steam;  that  no  notice  waa  given  of  the  approadiing  train  l>y  ringiog 
the  tiell,  and  that  the  view  of  the  train  waa  obatrneted  by  boinjara,  one  of 
which  waa  standing  in  the  Hmlta  of  the  highway.  Held,  infficlent  to  mstain 
a  verdict  for  piaiotlff.     Presby  v.  Qrand  Tronk  Ry.  Co.  (N.  H.>,  4S. 

14.  U»e  of  <tati>matie  vahe.  The  fact  that  the  eucape  of  steam  from  defend. 
aaVs  locomotive  waa  ngolated  by  an  an tomatic  valve  Is  no  justlBeation  tor  al- 
lowing steam  to  escape,  and  it  waa  a  qneatlon  ot  faot  for  the  Jary  whether  d»- 
iandant  was  gnllty  of  oagligeuce  la  permitting  steam  to  eeoape.     Ibid. 

15.  By  blomttg  fehUtia.  Plaintiff,  while  on  one  ot  the  atreeta  ot  a  village, 
waa  Injored  by  a  ranaway  team  which  had  become  frlKhtseeil  by  the  blowing 

.ot »  whittle  on  one  of  the  dataiidaBt'a  Migiaetf,    Ii  waa  bald  Ihat  wbatber  U 
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wu  negligence  to  blow  the  whistle  under  the  elreanutkncae  ol  the  cue  was  a, 
quMtlon  properly  left  to  the  jarf,  tmd  a  verdict  for  the  plalntiS  wa«  efflrmed. 
Dugao  T.  St.  PtuI,  etc.,  R.  Co.  (Ulnn.J,  4S,  note. 

10.  Bt/  nsite  of  train  otierhead.  A  rallroMl  compui;  Ib  not  liable  for  inj  aries 
reanlting  from  the  Iriglit«nlDg  of  horvea  bj  the  noise  of  its  tmina,  where  ther 
aT«  opemted  In  a  lawfal  manner,  and  without  uegllg^nee  or  malice.  Byan  r. 
PennaflTania  R.  Co.  (Penn.},  40,  note. 

IT.  HoT»a  frightened  by  daetnceart  —  negligenM  of  eompanj/.  InaoactUm 
agaioat  an  electric  railwaj  coBipaoy,  it  appeared  that  plaintiff,  while  driving 
•long  the  avenue  od  which  was  the  car  line,  saw  a  train  coming  around  a  bend 
alwut  three  hnndred  and  Sfty  or  four  hundred  feet  awaj;  that  he  motioned 
for  it  to  itop,  and  got  ont,  aod  toolt  hia  horse  by  the  head.  The  can  were 
then  alxHit  half  way  to  him,  and  Blowing  up;  and  the  hoiee  exbfbltlng  aignft 
ot  fear,  he  led  it  acroea  the  eidewalk  into  an  open  fleld.  The  bonn  dragged 
him  al>ont  the  field,  and  finally  turned,  and  dragged  kim  into  the  street,  wbers 
he  fell,  and  was  Injured,  and  the  horae  ran  away.  The  care  were  rnnaing  at 
ordinary  speed,  the  gong  was  sounded  aa  they  approached  the  bend,  aod  they 
etopped  before  reaching  plaintiff.  Held,  that  there  waa  no  negligence  on  de- 
fendant'E  part,  ttB  servanta  not  being  obliged  to  Immediately  atop  the  can. 
Cornell  v.  Detroit  Etactric  R.  Co,  (Mich.),  45,  note. 

Itj.  Team  frightmud  by  grip-ear  ringing  btU  at  trotting  —  negligenee. 
Where  a  team  of  horses  take  fright  at  a  traction- car,  and  mn  away,  iajurinK 
their  driver,  the  ftict  thU  the  gripman  stopped  the  ear  and  rang  the  bell  at  a 
street  crossing  near  the  team  does  not  conatltnte  negligence,  it  lielng  his  duly 
to  stop  and  ring  at  such  uoeHlngs.  Stelner  t.  Philadelphia  Traction  Co. 
(PennO,  40.  note. 
Tdsn-tablb  accidbsts. 

19.  A  railroad  company  owning  a  tnrn-table  sltnated  on  the  company's  land 
abont  six  hnndred  feel  from  two  highways,  and  having  upright  gny-bara,  ia 
not  bound  to  keep  it  locked  on  the  ground  that  ft  le  an  attractive  object  t« 
childreD,  and  a  child  injured  while  playing  thereon  cannot  recover.  Daniela 
V.  New  York  A  N.  E.  B.  Co.  (Maaa.),  61. 

30.  The  owner  of  any  machine  which  he  knows  to  be  dangeroas  to  children 
loo  young  to  kaow  the  danger,  and  of  too  immature  judgment  or  discretion  to 
oontrot  ^eir  natnral  instinct  to  amnse  tbemselvea  with  any  thing  that  may 
attract  them  aa  a  plaything,  and  which  he  knows  or  ought  to  know  may  at- 
tract them,  and  who  knows  It  is  so  placed  that  It  doee  attract  them  to  play 
with  It,  la  under  a  duty,  as  to  such  children,  to  exercise  the  degree  o(  care 
which  an  ordinarily  pradent  person  would  use  to  prevent  Its  injuring  Ihem, 
and  what  that  degree  of  care  requires  hliu  to  do  is  ordinarily  a  quemion  for  a 
jury.     O'Halley  v.  S^.  Paul,  etc.,  R.  Co.  (Minn.),  <8,  note. 

21.  While,  in  the  cane  of  Its  turn-tables  and  trucks  ataoding  on  ita  tracks, 
by  playing  with  which  such  children  areinjnred,  it  is  competent  for  a  railnwd 
company.  In  order  to  show  that  it  eiereiBed  due  care,  to  prove  that  it  aecnrad 
the  turn.tables  and  trucks  in  the  way  cnstomary  with  all  railroad  companies, 
eneh  proof  ia  not  oonelaslve  that  due  care  was  ezercleed.     Ibid. 

PiRBS. 

33.  Setting firf— evidence  of  ntgiigene«—fueiUon*  for  jvm.    In  an  aetkn 
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•gftinst  ft  nilniftd  eompany  for  damages  by  fire  caoBsd  b;  ppaiks  Irum  a  loco- 
motiTe,  the  bare,  aneoDtradicMd  evidence  that  the  appaintUB  was  to  good 
Older,  and  wag  properly  managed,  and  that  the  engineer  and  flremui  were 
competent  and  iklllfal,  doea  not  eatAbltsh  the  fact  that  tlie  Sre  did  not  thua 
originate,  in  the  Bbsence  o[  proof  that  li  could  have  originated  in  any  other 
way.     Hagen  t.  Chicago,  D.  &  C.  G.  T.  J.  R.  Co.  (Mich.),  68. 

38.  The  fact  that  tbli  fire,  and  another  one  In  the  field  a  abort  distance 
away,  did  ocear  imniadlataly  after  the  pasiage  of  the  locomotive,  when  cod- 
necied  with  evidence  that  the  appaiatnii,  when  in  good  order  and  properly 
managed,  conid  not  throw  aparkB  to  the  boildiog,  was  «o  inconsiatent  with 
evidence  given  by  the  company  that  the  apparatus  waa  in  good  order,  and 
properly  managed,  aa  to  raise  aqneetlon  for  tliejary,  although  the  company's 
evidence  was  not  Bxpresaly  contradicted.     Ibid. 

M.  I^ect  of  plaintiff  ixUectitig  inturance  for  Che  property  destroyed.  The 
defendant  is  entitled  to  no  reduction  of  damages  by  reason  of  the  fact  that 
plaintiff  haa  collected  Inannuice  upon  the  property  deetroyed.  Foliowing  Per- 
TOtt  V.  Sheaiwr,  17  Hlch.  46.     Ibid. 

its.  Jhitytff  eompany  as  to  appliance*.  A  railroad  company  la  ttonnd  to  adopt 
and  use  only  such  appliances  as.  in  the  progresi  of  science  and  improvement, 
have  been  shown  by  eiperlunce  to  be  the  best,  and  which  are  generally  known. 
Ibid. 

36.  BigA  ipeed  at  eeidenee  of  negligence.  It  is  tbe  daty  of  a  railroad  com- 
pany to  rnn  its  trains  as  near  on  time  as  possible,  and  for  it  to  ron  a  way 
freight  at  the  rate  of  forty  miles  an  hour,  is  not  in  itself  negligence.     Ibid. 

27.  I^re  eteaping  from  right  of  wag.  Where  a  railroad  company,  by  ita 
agente  and  employes.  In  baruing  off  its  right  of  way,  negligently  allows  the 
fire  to  escape  upon  the  premises  of  tba  adjacent  land-owner,  where  it  con- 
Bumea  the  property  of  the  latter,  the  injury  thus  inflicted  (alia  fairly  within 
the  aoope  of  the  statute  aa  tbe  result  of  a  Bre  caused  by  the  operation  of  said 
r«ilt04d.     Missouri  Pac.  R.  Co.  v.  Cady  (Kans.),  77.  note. 

28.  Tbe  act  of  a  railroad  company  lu  starting  ft  fire  on  a  l>ed  of  peat,  upon 
which  Its  tiach  was  laid,  at  a  season  of  great  drought,  is  a  positive  wrong, 
which  renders  It  liablo  for  injury  to  adjacent  properly,  and  the  fact  that  pl^n- 
tiff's  land  was  not  tbe  first  to  be  reached  by  the  flre  will  not  prevent  a  recovery. 
lA>ui8ville,  etc.,  S.  Co.  v.  Nltsche  (lod.),  77,  note. 

2B.  After  a  fire  started  on  defendant's  right  of  way,  by  Its  negligence,  bad 
been  appareatly  extinguished,  a  wind  arose  and  the  next  day  a  flre  Id  that 
vldnity  spread  to  plaintitTs  land  and  damaged  his  property.  Held,  that  the 
question  whether  defendant's  negligence  was  the  proximate  eanseof  plaintiff's 
loes  ahonld  be  left  to  the  jury.  Haverly  v.  State  Line,  etc.,  R.  Co.  (Penn.), 
77,  note, 

80.  Bumiiigfenee^eteapeofttoek—liabilit!/ of  company.  A  nllroad  com- 
pany which  has  negligently  bnrnt  a  pasture  fence  la  not  relieved  from  liability 
for  the  loae  of  horaea  that  eacaped  in  eonaequence  thereof  by  the  fact  that  auch 
horsea  bad  been  driven  from  a  remote  pare  of  the  slate  a  few  daya  before,  and 
that  the  company  had  no  notice  of  tbelr  character,  as  it  could  reasonably  have 
anticipated  that  the  owner  of  the  pasture  would  put  therein  stock  that  would 
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bo  Ihbia  to  rtnj  off  but  for  the  fonoe.     Bt.  Louis,  sto.,  B.  OOb  T.  VdfUnaof 
(Tot.).  77,  oat*. 

81.  ilMfruction  c/p?vinnf  (iiTiisrantl  tT-«u  —  meattert  of  damagti  WbM« 
Sre  is  negligently  alloired  to  eoope  from  tUe  lijfbt  of  way,  npoa  a^l^cant 
pcemlsM,  and  It  bunuaiidlDjiireakii&tiirBlgtowlbof  fonDg  tlmberandtrau, 
tb«  mAaaars  of  dMnagee  ti  tbe  Mnonot  of  the  dainaKe  tbe  tree*  aod  timber 
■afforod  bj  roMon  of  the  Sre,  and  not  the  difibrenca  in  the  vaiao  of  the  laad 
with  th«  Btanding  trees  and  timber  before  the  firan  and  artarmrd.  nor  the 
market-prlca  of  tUa  traaa  for  traasplsnlaUoa  aa  sbade  or  oraADienULl  tnaa. 
FremoDt,  etc,  R.  Co.  t.  Cram  (Neb.},  77,  cote. 

89.  OontrHniUny  tugligtne^.     If  tbe  plaintiff  was  la  a  posiiion  to  hare  prfc 
vested  any  damage  from  flre  to  hla  propertj  without  inearring  unusual  dkn- 
ger,  and  made  no  effort  to  do  so,  it  was  iMif[ligeDca  on  bia  part,  and  preelndea 
his  rigbi  of  lecoTai;.    Baton  v,  Oi^|«n  R.  ft  Nbt.  Co.  (Ore.),  77,  note. 
Hack  pRtnLEOBs  it  itatioit. 

88.  mght  to  grant  and  tnforee  etelutise  prisiUga  of  tlnnding  haekt  at  depot 
platfoTTn.  A  railroad  company  cannot,  b.Tgnuitlagto  onspereon  the  exclusive 
privilege  of  etandiDg  hacks  M  the  platform  of  It*  depot,  prevent  other  peraona 
from  bringing  their  baoke  into  the  depot  groonda,  and  Mlldting  tor  the  okt- 
riage  of  paanengera  tram  the  depot,  eo  long  aa  thej  do  not  interfere  with  the 
company's  bualneBB.    MeContiell  v.  Pedigo  et  al.  (Ey.),  711 

88.  Same  qneetlon  treated  in  note.    71S,  note. 

DCTT  Aa  TO  K ATNTAIMINS  ITATIOH. 

84.  W7ien  eempany  viOi  not  bt  eomptlUd  to  maintain  a  parUtmlar  itatfMt. 
Defendant  railroad  company,  having  a  discretion  as  to  the  location  of  tlie  route 
of  Its  road,  oonstrncted  its  road  throsgh  T.,  an  established  eoucty-aaat,  and 
the  largeet  and  moat  prosperone  town  in  the  county  and  along  the  line  of  tbe 
load  for  many  mllea,  and  stopped  Ita  trains  there,  but  did  not  bnlld  a  atatioa. 
After  eompleting  its  road  four  miles  farther,  to  North  Y.,  a  town  lidd  ont  on 
animproved  lauds  of  its  own,  it  there  erected  a  station,  and  oeaaed  to  itop  Ita 
train  at  T.,  which  resulted  In  a  rapid  increase  in  elie  of  North  T.  at  tha^s- 
penee  of  T.,  which  as  rapidly  dwindled.  On  an  application  for  a  msttdoMtu 
to  compel  defendant  to  erect  and  maintain  a  station  at  Y.,  and  atop  Im  IrMna 
there,  it  appeared  that  North  T.  bad  become  by  far  the  moat  Important  town 
in  the  county,  and  that  the  surioandlng  community  were  butter  aeooromodated 
by  a  Btation  at  that  place  ;  that  a  station  at  T.  woald  not  pay  eipenaea  ;  tliat 
there  were  other  stations  on  the  road  famishing  anfficlant  facilities  for  tbe 
country  sonth  of  North  Y.;  and  that  North  T.  had  been  made  the  ooanty-eeM 
by  act  of  the  legisistare.  Held,  mandamut  being  predicated  opea  tbe  facta 
existing  at  the  time  of  rendering  judgment,  that  it  waserroneousiy  isaaed,  the 
facta  not  bringing  tbe  caae  wltbin  the  power  of  tbe  court  to  grant  nllef. 
Northern  Pac,  B.  Co.  v.  Territory  of  Washington  (U.  B.),  868. 
DiscRiinKATiaM ;  flBAirnNo  bxclcbitb  pRmLEasa. 

80.  The  queation  considered  with  nterenca  to  hadk  and  aspreunea.    7U, 

Railroads  ik  stkuts. 

86.  Elevated  raUroad — right  of  lattar  to  reeottr  damaget.  The  oaksi  ot  a 
city  lot,  which  he  has  leased  ftfter  tfie  ooostrnctton  of  an  elanted  road  Ib  the 
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street  In  front  o(  the  lit,  nan  malntAin  an  utlon  for  darnkges  for  the  impftir> 
ment  of  bis  eMenieiit  In  tlia  ttreat  b;  the  exUtaaoe  kdc)  ni>lnten>ooe  of  the 
road  daring  the  time  tUe  lot  wm  in  tlie  neto&l  posmwion  of  hU  leMtee,  when 
th«  road  hat  been  bnllt  wtthoat  condemning  hit  MaemuDt  In  the  Btreet.  Kei- 
nochan  at  at.  v.  Ksw  York  El.  R.  Co.  at  al.  (N.  T.),  407. 

ST.  Damofftt  accruing  nfl*r  death  of  tnener.  Upon  the  death  of  such  owner 
fotealate,  the  T\g\\\  of  action  for  damagea,  aocrning  after  hia  death,  vesta  In 
his  heira.  Instead  of  his  admin Inttator.     Ibid. 

38.  Right*  of  remaindering  to  damage*  lehilc  poucttion  tn  Hf*  tenant.  The 
ooDBlrncUoa  and  opeimtloii  in  a  street  of  an  elevated  railway  being  an  Va^arf 
to  the  ioheritanee  of  the  abutting  property,  an  action  foi  damages  eaneed 
iherabj,  and  to  enjoin  Its  further  ase,  may  be  m^nt^ned  \>j  the  remaindet- 
men  of  the  promisee  obitmeted.  Tbompoon  t.  Maohaltan  B7.  Co.  (N.  T.), 
41G,  note. 

39.  PrsieripUM  right  to  occupy  ttreet.  Tweotf  jean'  ftdversa  poaaemloD  of 
part  of  the  air,  light  and  acoMu  appurtenant  to  a  cltj  lot  bj  means  of  the  maliu 
tenanue  of  an  elevated  rosid  In  the  street  in  front  ol  sneh  lot  In  sufficient  ta 
glre  title  to  such  eaaements  \ij  prescription,  even  though  the  poasesaion  la 
based  on  no  actual  adverse  title.  Broleetedt  v.  Railroad  Co.,  53  N.  T.  330, 
dlstlDgalshed.  American  Bank-QTote  Co.  v.  New  York  El.  B.  Co.  et  al.  (N. 
T.),  683. 

40.  The  poewaMon  of  a  street  bj  an  elevated  t^lraad  eompanj  nnder  a  char- 
ter which  pTOvldee  that  any  private  property  nied  or  acquired  shall  be  oom- 
pensated  for  by  the  company  is  not  necessarily  subordinate  to  the  itreet  rights, 
of  the  owners  of  abutting  property.     Ibid. 

41.  When  aeeupalion  bgr  railroad  not  adterte  to  rtghti  0/ dlmttlttg  o»ntn. 
In  an  aclinu  against  an  elevated  railroad  oompanj  for  Injury  to  a  lot  abutting 
OD  the  street  on  which  the  load  rans,  the  company  pleaded  title  by  prescrip- 
tion. The  evldeoce  showed  that  the  original  entry  upon  theitreetwas  merely 
•iperimsntal;  that  during  the  twenty  years'  posaesaion  relied  on  to  establleh 
the  title  the  road  had  been  changed  from  a  cable  road  to  a  steam  railroad;  that 
the  original  poeseasioD  was  taken  when  both  partiaa  were  ignorant  that  the 
maintenanoe  of  the  road  interfered  with  the  rights  of  the  owners  of  abutting 
property;  and  that,  after  the  eiplrallon  of  said  twenty  years,  the  company  to- 
■Ticuted  prooeedlogs  to  condemn  the  lot^owner's  street  rights.  Held,  that  the 
evidence  JnstiSed  a  finding  that  the  company's  posmsslon  was  not  adverse  to 
the  lot-owner.     Ibid. 

42.  Change  0/ cable  to  elevated  road — effect  upon  amount  qfrec<»imy,  Whero 
some  part  of  the  street  rights  of  a  lot  owner  have  been  taken  by  an  elevated 
road  operated  by  a  cable,  and  afterward  the  cable  company's  succesBor 
chances  Ihp  road  Into  one  operated  by  steam,  and  increases  the  amount  of  in. 
tarference  with  the  lot.^wner's  street  rights,  the  lot-owner's  aeqnlesoenoe  In 
the  operation  of  the  cable  road,  even  though  It  has  oontlnned  for  twenty  years, 
does  not  diminish  the  damages  which  he  may  recover  from  the  steamroad  for 
Its  interference  vrith  his  street  rights.     Ibid, 

48.  Damage  ai  an  o/ttmatiM  to  ii^neti»e  reUrf—meamtn  of.  In  an  action 
by  a  lot-owner  to  restrain  the  operation  of  an  elevated  road  where  the  eonrt 
grants  in  the  alternative  either  an  Injonction  or  the  payment  of  damages  b; 
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tha  oompanj,  saeh  damag«a  sboald  Dot  exceed  the  oompenMtlon  to  which  the 
lot-uwn«T  woald  be  entitled  were  the  proceeding  oon  for  the  condemmtiMi  of 
hia  nreet  right.     Ibid. 

44.  Noite  at  an  tlemtnt  of  permanettt  damage*.  In  Boch  cmss,  damBgoa  (or 
iujurj  resQlttng  from  the  noiee  of  psMiog  traiaa  •hoald  not  be  allowed,  nuee 
inch  danutgea  are  onlj  recoverable  where  the  Injary  from  ik^m  waj  caiued 
while  the  ro«d  wms  m^Dtaloed  without  right.     lUd. 

45.  Noise  and  Tlbratlon  m  elements  of  danutge.     697,  note. 
44.  Iioen  of  prlvacj  aa  an  element  of  damage.    596,  note. 

47.  Bightt  ofpiireAater  of  abutting  property  afUr  roadm  operatiot^.  At  the 
time  plaintiff  pnrchaeed  certain  premlees  the  eaoementa  appurtenant  thereto,  of 
light,  air  and  aeceee  in  and  over  the  street,  were  being  treepaaaed  on  b7  defendant 
by  the  maintenance  and  operation  of  aa  xlHrated  railniad  in  the  atreet,  it  aerer 
naviog  exercised  Its  right  to  coodemn  the  eaaeolentB.  Held,  that  plaintiff, 
withoDt  regard  to  the  price  paid  bj  him  for  the  propertjr,  had  a  right  of  action 
for  a  contlDoance  of  tbe  trnepasa,  and  a  right  to  compensation  tor  the  perm^ 
nent  injury  to  hie  property.  Pappsnheim  t.  Metropolitan  El.,  etc.,  By.  Co.  (N. 
Y.).  S78. 

48.  Riahti  of  exteutcri  and  tnufoef  of  dtoeated  omief.  The  exeeatora  and 
traateea  of  a  deceased  abnttiag  owner  do  not  occnpy  the  relation  of  porcfaaaera, 
bat  succeed,  in  behalf  of  the  beneSciarles,  to  the  rights  of  the  abutter,  and 
may  recover  for  damagea  to  the  rental  ralne  of  the  land,  caused  by  the  opera* 
Uon  of  sach  nUlraad,     Mortimer  t.  Uanhattaa  R.  Co.  (N.  T.),  8S1,  note. 

49.  Meature  of  damage*  for  taking  or  iaterf«riag  wftA  tatemenU  afHghl,  air 
andaeeeu.  The  easements  of  light,  air  and  access  which  an  abutting  owner 
lias  Iq  a  street  have  no  valae   apart   from  the  abntting  property  ;  and  where 

*  they  are  taken  by  the  oonstructioa  and  maintenance  of  an  elevated  road  in 
•tha  street  ibrAt  valne  is  to  be  measured  by  the  injury  which  snch  taking  in< 
flicte  on  the  abutting  property,  and  with  reference  to  the  a^ncy  by  which 
they  are  taken  ;  and  where  it  appears  that  the  eonatructtoo  and  operation  of 
the  road  liaa  benefited  the  abntting  property,  and  Increased  its  value,  whidi 
wonid  not  have  been  so  great  except  for  the  bnildiog  of  the  road,  or  where  it 
appears  that  the  road  has  not  prevented  the  natural  Increase  in  value,  the 
abutting  owner  Itas  received  no  damage,  and  there  can  l>e  no  recovery.  The 
act  that  the  increase  Is  comnioa  to  all  the  property  n  the  street,  and  greater 
In  proportion  to  property  on  the  side  streets  than  that  on  the  street  in  which 
the  road  is  coostructed,  Is  not  material.  Bobm  v.  Metropolitan  Ei.  R.  Co. 
(N.  Y.),  418. 

53.  Eletneni*  of  damagt.     Diminishing  tlie  natural  increaae  in  value.     431, 

58.  Damages  to  entire  lot  extending  from  street  tc  street.     488,  note. 

54.  The  question  of  beneflta.     484,  note. 

S6.  Damages  may  t»  awarded  for  diminution  in  the  rental  value  of  the 
property  due  to  defendant's  obstruction  of  the  street  while  it  was  oonstracting 
Its  road.     Williams  v.  Brooklya  El,  R.  Co.  (N.  T.),  484,  note. 

50.  EtiAenM.  It  is  error  to  permit  a  witness  to  testify  as  to  what,  in  his 
opinion,  "  is  the  best  use  to  which  the  property  eouid'havs  been  put  if  it  bad 
not  been  for  the  elevated  railroad  and  this  interfereoce."  QtKj  v.  Wanhsttam 
By.  Co.  (N.  Y.),  484,  note 
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m.  EMdBDoe  M  to  the  efi«ct  of  the  n^lrond  od  other  property  In  tha  nms 
«reet  1b  admUsible.     Doyle  v.  Uuihattui  Rj.  Co.  (S.  T.),  4S4,  note. 

56.  Where  part  of  pUintifTB  property  1b  oBed  for  buBlneM  pirpOMB,  evi- 
dence M  to  the  eifect  of  the  imllroui  on  the  baBlnass  of  tha  atreat  la  admiasible 
for  the  purpose  of  ahowlag  that  pl&tattff '■  property  waa  baneSted  by  the  con. 
mruetloQ  and  open,tloD  of  the  mad.     Ibid. 

59.  Opinion  evidence.     43S,  note. 

60,  Qutition  of  inUrfvrenet  with  right*  of  abutting  owaen  not  for  jury  to 
determine.  The  erection  of  an  elevated  railroad  in  a  city  atreet,  without  the 
consent  of  the  abnttiag  ownern,  and  though  the  fee  of  the  street  is  In  the  ma- 
niclpality,  la,  In  ilaelt  and  aa  matter  of  law,  an  lnt«rferenoe  with  snch  owners' 
righiB,  and  the  qaestioo  of  ancb  interferenoe  la  not  one  to  be  left  to  tlie  jury 
for  determination.     Williams  v.  Brooklyn  El.  R.  Co.  [X.  Y.],  430,  note. 

01.  Bemedy  in  equity,  when  barred  by  itatute  of  limitatioai.  Code  of  Civil 
Procedure  of  New  York,  aeetion  888,  providing  that  an  action,  tlie  limitation 
of  which  la  not  therein  epecially  prescribed,  muat  be  commenced  within  ten 
yeara  attar  the  canse  of  action  accrues,  does  not  apply  to  an  equity  action  to 
restrain  contlnuona  tceBpanseB  on  land  resulting  from  an  eleraled  railway  In 
the  street  on  whtch  it  abnti,  and  inch  an  action,  therefore,  ia  not  barred  in  tan 
jeara  from  the  original  treapasa,  but  may  be  maintained  so  long  aa  the  plain- 
tiff has  title  to  the  property  liynred,  and  a  cause  of  action  for  such  Injuries  is 
not  barred  at  law.     Oalway  v.  Metropolitan  K1.  Ry.  Co.  et.  al.  (N.  Y.),  3Vl. 

S3.  LaehM  —  effeet  of  eleven  year^  dday.  Plaintiff  sued  to  reatrain  the  fur' 
ther  operation  of  an  elevated  street  railway  which  had  been  built  eleven  yeare 
before  without  the  consent  of  abnttlng  owners.  Plaintiff  bad  seen  the  rail- 
way In  course  of  constrnction  at  that  time,  and  had  subscribed  money  for  the 
employment  of  counsel  to  prevent  It,  but  had  made  no  other  protest,  nor  In. 
stltated  any  legal  prooeedinga.  His  oppositiou,  however,  bad  been  persistent, 
aa  had  that  also  of  the  other  owners,  and  their  claim  had  always  been  that  de- 
fendants had  no  right  to  build  lu  the  street  without  compensating  tbem  for 
damages.  Held,  that  the  platntifTacoudaet  was  not  such  as  to  eetop  him;  and 
that  tha  mere  fact  of  hie  delay  in  bringing  anlt  was  no  defense,  so  long  as  his 
rights  to  the  property  were  not  barred  by  adverse  posseeaioo.     Ibid. 

63.  When  remedy  of  abnttiog  owner  barred.     406,  note. 

64.  Steam  railroad*.  Embankments  and  structures  in  street  for  ndlroad 
purposes.  Rights  o(  abatting  owners.  Reining  v,  New  York,  etc.,  R.  Co. 
<N.  Y.),  476. 

65.  Rallrocd  embankment  in  street  not  a  change  of  grade  and  abutting 
owner  endtled  to  damages  therefor.    Ibid. 

66.  Statute  anthorldng  dty  to  permit  railroads  In  street.  Implied  conditiona. 
Ibid. 

67.  Right  of  abutting  owner  to  damages  when  constitution  provides  for 
compensation  for  properly  taken  only.     488,  note. 

66.  Same,  when  constitution  proTides  for  compensation  for  property  taken 
or  damaged.     489,  note. 

69.  Right  to  damage*  when  railroad  wholly  on  frirther  h^f  of  *treet.     The  ' 
building  of  a  railway  track  along  a  street,  mora  than  ten  feet  east  of  the  cen- 
ter line.  Is  not  an  appropriation  of  property  abutting  on  the  west  side  thereof. 
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for  which  dunagn  can  bs  n<iciT«rad.     TrtutM*  ol  Rnt  Coiir.  ChuTch  t.  31,1- 
wKukse,  eie.,  R.  Co,  (Wli.),  489,  nota. 

TO.  Oale4  aJid  barrier*  at  erouing  —  vAethtr  oimer  of  fat  entOUd  to  tKnajxn- 
lalion.  Where  gates  and  barriers  for  ths  protecttou  of  the  public  are  built 
and  malDtaiued  in  the  atraat  upon  plaintiff's  lot,  by  a  r^lwa;  oompauj,  in 
compliance  witli  ao  order  ol  the  commoa  council,  tlie  oompaDy  ia  not  liable  in 
damagoa  for  a  taking  of  the  property.  Trnsteea  of  Flrat  Cong.  Church  v.  Hit- 
wauk«e,  etc,  R.  Co.  (Wis.),  488,  note. 

71.  Whether  additional  traok  in  Mtrtet  givM  right  to  further  eompentatien.  A 
railroad  company,  which  has  located  a  eingle  track  along  a  dtj  itreel  under 
ao  ordinance  granting  it  the  right  to  coDatmct  its  railroad  along  the  street 
within  certain  limits,  and  nnder  general  procoedingaof  appropriadoo,  in  which 
damages  were  assessed  to  adjacent  iand-ownera,  is  not  restricied  to  one  track, 
but  has  th«  right  to  construct  additional  tracks  if  required  by  its  buainess,  if 
there  Is  sufficient  room  to  do  eo  within  the  prescribed  limits,  without  paying 
additional  damagei.    Chicago,  etc.,  R.  Co.  v.  Eisert  (Ind.),  4^9,  note. 

73.  Meaning  of  the  tetfrdt  "  line  of  the  railroad"  tn  ordinanea  finng  limili  of 
loeatioa  ia  itreet.  An  ordinance  granting  a  railroad  company  iha  right  to  build 
its  road  in  a  street  provided  that  the  company  shonld  grade  the  street  and  that 
"  the  line  of  the  railroad  shall  be  located  so  as  not  to  approach  the  sidewalk 
cerb-etone  iiearer  than  fifteen  feet."  Held,  that  the  word^  "line  of  the  rail- 
road," did  not  mean  the  extreme  limit.  Including  ties  and  giaJe.  or  the  center 
or  thread  of  the  track;  hut  referred  to  the  rails,  they  being  tbe  only  part  of 
the  road  nilaed  above  the  grade  of  the  street.  Chicago,  etc,  R.  Co.  v.  Eisert 
(Ind.),  490,  note. 

73.  Bamoigt*  for  decreaie  of  renti  where  market  vdiue  iaereated.  In  an  ac- 
tion by  the  owner  of  the  abutting  property  against  the  company  for  damage 
to  the  freehold  and  for  diminishing  the  annual  Talna  of  tbe  premises  for  use, 
there  can  be  do  reooTery  as  to  the  freehold  where  the  market  value  has  beeo 
Increased,  hut  as  to  the  latter  there  may  be  a  recovery,  notwithstanding  such 
increase  io  the  market  value.  A  wrong-doer  cannot  set  of  increase  of  market 
value,  caused  by  his  wrongful  act,  against  loss  of  rents  and  profits  occasioned 
thereby.     Davis  v.  East  Tenn.,  etc.,  R.  Co.  (Tenn.),  4B0,  note. 

74.  Judgment  at  to  one  lot  bart  tuit  a*  to  another  tot  hg  the  tame  jiaiiUif.  A 
railway  liaving  been  constructed  along  a  street  on  which  plslntiB  owned  two 
lots,  a  tew  hundred  feet  apart,  he  obtained  Judgment  for  damages  to  one  of 
them  arising  from  the  eoDSlruc^on  and  operation  at  the  road.  Held,  that  this 
was  a  bar  to  a  solt  tor  damages  to  the  other  lot,  accruing  prior  to  the  filing  of 
the  eompl^nt  in  the  first  suit,  from  the  same  cause.  Beronto  v.  Sonthem 
Pao.  R.  Co.  (Cal.),  490,  note. 

See  CoNimTDTtONAL  Law;  EwNEirr  Domain,  10;  Uandamos. 
RIPARIAN  RIGHTS. 
1.  £!ital)liAment  of  doeie-line*  b]/ munieipal  ooTporatione — neeettttj/^nttiee. 
A  dty  cannot  by  ordinance,  under  anthority  of  the  legislature,  fix  an  arbitrary 
dock-line  in  a  navigable  river.  In  the  bed  of  which  the  riparian  owners  have 
absolute  property,  subject  only  to  th«  public  rijrht  of  Davipitlon.  withnnt  no. 
Uce  to  such  owDHrs.     City  of  Utand  Rapids  v.  Powers  (MIcb.),  41)0. 
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RIPARIAN  RIGHTS  —  Cantintui. 

9.  iVobJjnM  ttur^aeJUng  upon  prinaU  property.    The  flxlnfr  of  aaoh  Una  ao 

•a  to  pw*  aeiMB  tbo  natural  bank  of  the  river  at  cortaln  poiaU,  ta  HDConstlta- 

tlonal,  as  takiog  piirate  property  for  pablie  nse  without  oompansation.     Ibid. 

3.  Bight*  of  riparian  aum«r§  tehen  itream  not  navigabU.  Ac  a  point  in  auch 
river  occupied  bj  raplda,  and  tliarebj  entirely  unfitted  lor  navlguloa  proper, 
and  where  the  center  ol  the  atream  onljr  ia  useful  fur  Boating  loga,  a  dock-liue 
eaoDOtbe  fixed  ao  aa  to  prevent  the  riparian  owner  buildioK  oat  to  the  eecier 
of  the  Btreain  each  atraeturea  aa  do  not  iatertere  with  the  public  UB«a  of  the 
Btreftm  or  with  the  righta  of  other  riparian  owueia.     Ibid. 

STOCK  AND  BTOCKHOLDERS. 
Statdtort  lubiutt. 

1.  LiahiiityforJailUTetojUeetnifieatt  —  iaerean  tlaek. —  The  genenJ  mann- 
factnrlng  act  (Laws  of  New  York,  1S16),  making  the  individual  alookholdera 
of  a  eorapany  liable  for  a  failure  of  the  company  to  file  a  certlBeab)  showing 
that  ita  capital  stock  has  beon  patd'up  In  full,  la  in  derogation  of  the  common 
law,  and  muat  ba  eonatmed  atrictly.  So,  where  It  appeara  that  auch  certificate 
of  the  origknal  teaue  of  atook  baa  been  filed,  aod  that  there  waa  a  aabeequent 
laaae  of  inoreaaed  atock,  no  liability  for  want  of  a  certifioata  with  i«apect  to 
auch  Increaae  can  attach  to  a  member  ol  the  company  until  it  is  proved  tliat 
be  ia  holder  of  a  part  of  the  Increaaed  atock.  Qilfiltli  v.  Qreeo  et  al.  <N.  T.), 
486. 

2.  Statvte  making  ttoeicholdtri  lia>ite  to  erediton  wUii  capital  paid  >n  and 
etrti;fieate  fitd  U  not  for  benefit  of  dirtctoTt.  Under  Lawa  New  York  1848, 
chapter  40,  aectlon  10  (genenl  manufacturing  act),  whldi  providen  that  all 
etockholdera  of  the  coiporationa  named  in  the  act  shall  be  liable  to  creditora 
thereof  until  the  entire  capital  atock  ahall  have  been  paid  in  and  certificato 
thereof  filed,  the  word  "creditora"  doea  not  Include  directora  to  whom  the 
corporation  ia  Indebted  for  aalarlea.     McDowall  t.  Sheehan  (N.  Y.).  210. 

8.  Double  liaiiilitj/  elaute  of  Minnewla  conititution  eoiuttrued.  Article  10, 
aeetton  3,  of  the  conaiitution  of  Minneaota,  providing  that  "  each  atockholdei 
In  auy  corporation  (excepting  those  oiganized  for  the  pnrpoae  of  carrying  on 
any  kind  of  manntactaring  or  mechanical  boalneaa)  shall  be  liable  to  the 
amount  of  atock  held  or  owned  by  him."  h  aelf -executing,  and  create*  an  in. 
dividual  liability  on  the  part  of  the  stockholder  for  corporate  debts  to  an 
amount  equal  to  the  amount  of  atock  held  or  owned  by  bim  in  addition  to  bla 
liability  upon  hia  ooctraet  of  anbaoription.  Willia  v.  St.  Paul  Sanitation  Co. 
et  al.  (MIno.),  069. 

4.  BekoMof  corporation  under  imolsent  late^tjfeet  upon  itoekAotder't  lia- 
biiitg.  The  provisinns  in  section  1  of  cliapter  80,  Laws  1889,  amending  the 
Insolvent  law  of  1861,  "  that  the  release  of  any  debtor  under  tbia  act  ahall  not 
operate  to  diacharge  any  other  party  liable  aa  aarety,  guarantor  or  otherwlae 
for  the  same  debt,"  inciudea  stockboldera  who  are  liable  for  the  debta  of  the 
corporation.    Ibid. 

6.  lAabOUg  —  aedon*  infvr^n  itatt.  Although  the  lawa  of  Kanaaa  provide 
that  it  a  judgment  creditor  of  certain  corporations  ia  unable  to  find  property 
whereon  to  levy  execution,  he  may  proceed  by  action  to  charge  the  atock- 
boldera  with  the  amount  of  hia  judgment,  a  resident  of  New  York  holding  aa 
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STOCK  AND  BT0CKH0LDBR8— Statotort  LiAsn-rrr—  Ctrntiaved. 
unsatlafiod  jndgmeat  mgalant  k  Kadbu  corpontloD,  whieb  hu  do  place  of 
baslDCM  Id  HaBMchasetM,  onaot  tnkinUlQ  ui  MtioD  in  the  lattar  atUe  igKiDn 
■L  reiUent  of  CaJlfomis,  to  DBtablieh  hia  peraoiial  liability  u  a  •tockholder  in 
■Qcb  corpontioD,  wbera  oo  proceedinge  haTe  been  taken  in  Saogaa  to  eatablUb 
such  penonal  liability.  Bank  of  North  Amaiica  v.  Rindga  (Haw.).  1. 
SOBBCRIFTIOKS. 

6.  Waiter  ofimplUd  eojuUtion  that  lehoU  itoek  mutt  be  »ub>eribed.  Thaagh 
only  part  of  tlie  dafendaDt'i  capital  stock  had  beeo  aubscribad,  and  there  was 
Dothing  to  rabut  the  implied  legal  condltian  that  no  atook  pajmenta  should  be 
enforcud  until  all  the  stock  was  subscribed,  yet,  wbere  subecribera  to  stock 
expressly  agreed,  for  tbe  purpoas  of  enabling  defendaota  to  baild  a  certain 
part  of  iti^road,  to  (lay  their  sabscriptlons,  and  on  the  atrength  of  tbe  agree- 
ment sacb  part  was  constructed,  this  was  a  walrer  of  such  implied  condition, 
and  made  them  liable  on  aach  Babacriptions.  Anderaon  v.  Middle  &  E.  Teno. 
K.  Co.  (Tenn.),  S45. 

T.  Ifrueh  condition  not  maieed  no  aetton  can  6t  maintaijied  on  ttiiieription. 
Babacrlbers  who  did  not  sign  snch  agreement,  nor  vote  to  have  part  of  tbe 
road  conatrncted,  cannot  be  held  on  their  aabacriptions,  where  only  part  of 
the  etock  haa  been  eubaciibed.     Ibid. 

S.  F^aud  in  proettring  tubter^ioTu.  Though  defendant'a  agents  repreBeDt«d 
at  the  time  such  eubacriptiona  were  niade  tbat  no  calls  (or  stock  would  be 
made  nntil  another  road  waa  bailt  to  N.,  and  arrangemenb)  made  whereby  de- 
fendant's traina  could  be  run  to  N.  over  such  road,  yet  this  would  not  defeat  a 
flubseqaent  special  agreement  to  pay  anbecrlptiona  am  work  on  part  of  tbe  road 
progreaaed.    Ibid. 

9.  Prdiminarff  agrument  to  take  tloek,  Liabililg.  Defendaata  signed  a 
snbecriptlon  paper  redtlng  that  "  we,  the  anderaigned  dUiens  of  S.,  promiM 
to  pay  tbe  truateea  of  tbe  hotel  to  be  built  at  8.,  the  sums  set  oppodte  onr 
names,  to  be  taken  as  atook.  (39  per  share."  It  was  represented  to  them  by 
the  dtisens'  committee,  soliciting  eubserlpttons  tbat  tbe  hotel  woald  cost  (190,- 
000,  and  that  this  paper  was  informal,  and  was  marelj  "  to  see  what  could  ba 
done,"  and  that  a  binding  subacriptlon  paper  would  be  presented  later.  When 
this  was  presented,  defendants  refnaed  to  «ign.  Afterward  a  corporation  was 
formed,  and  an  hotel  built,  costing  abont  (110,000,  and  stock  to  the  amooDt 
anbscribed  was  tendered,  bat  refused  by  defendants.  Held,  tbat  they  wen 
not  liable  to  the  oorpora^on  for  the  aum  thna  snbseribed.  Plank's  Tavern  Co. 
V.  Barkliard  et  si.  (HicU.),  97. 

10.  Action  on  note  giwn  for  tloek  ttibaoHbtd  —  ettoppd  to  deng  eorporatt  tx- 
i*t»nft.  Where  a  number  of  persona  are  assoolated  t<^etber  and  are  acting  as 
a  corporation  nnder  color  of  lawfal  aathorlty  as  snch,  though  their  corporate 
organlsatioD  is  legally  defective,  a  subsoriber  to  the  corporate  stock,  who  was 
a  promoter  of  the  corporate  oi^;aniiatlan,  and  who  has  been  a  parly  to  and  baa 
acquiesced  In  the  anbeequent  proceedinga  In  incurring  llabllitlea  and  InaidDg 
the  stock,  la alno  estopped  to  deny  that  the asaoelation  laa  corporaUon  defiiel«, 
or  that  the  stock  so  issued  la  valid  in  an  action  on  a  note  given  for  the  amount 
of  his  aabecription.  Mlnueeota  Qas-light  Economiier  Co.  v.  Denalow  (Wan.), 
3S3,  note. 

11.  ,7Vw«i  JnpmwrMf  Miwr^ptfon,    la  an  acUon  by  a  lallrcMd  cmnpaoy  «a 
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STOCK  A^D  BTOCKHOLDERB  —  SvBeoajPTioisa—  Continued. 
»  note  glren  for  a  ■nboerlptlaa  to  lt«  cftpitel  stock,  »  ;ood  dafanie  la  set  ap  bj 
*  plMi  that  pUiatlifB  ageota  procnred  tha  BubncriptioiiB  b;  reprwentationi  that 
pl^QtiS  woold  isiae  stock  aa\y  to  the  »mnaat  of  93,000  per  mile,  and  bonds 
only  to  the  amoDDt  ot  $12,000  per  mils,  trhereu  at  the  time  the  repreMnta- 
tions  were  made,  stock  had  already  boenlMaed,  oraf^reed  to  be  Issued,  to  the 
amount  of  913,000,  and  bonds  to  the  amount  of  flS.OOO  per  mile.  Weems  t. 
Geor^a  M.  &  O.  H.  Co.  (Q*.),  8Sa,  note. 

12.  Where  a  ■Dbscription  for  corporate  stock  is  obtained  by  the  representa- 
tion that  m  prominent  buslneu  man  haa  subaeribed  fora  large  amoont,  and  the 
fact  that  he  paid  nothing  for  his  itoch  is  concealed,  inch  conoealmeut  makes 
the  representation  trandnleat,  and  Is  snfflclent  to  avoid  the  contract.  Colee  v. 
Kenned?  (lowm),  838,  note. 

18.  Bat  lepreeenlatloDs  as  to  the  futare  IntenUon,  purpose  or  expectation  of 
the  corporation,  or  the  pToapeetire  tbIub  of  Its  assets,  though  falee  or  not 
made  in  good  faith,  will  not  constitute  saehfrandas  will  enable  the  sabseriber 
to  avoid  his  contract.     Armstrong  v.  Karshner  (Ohio),  858,  note. 

14.  CaneeUation  of  tubaeription  for/taud.  Where  persODs  are  Induced  to 
iobscribe  to  the  stock  of  a  corporation  bj  repreaentatlous  that  11  had  a  pald-np 
capital  of  a  certain  amonnt,  waa  out  of  debt,  and  doing  a  profitable  boaineoai 
and  that  they  would  bn  giren  employment  therein  at  Bpedfied  wagee,  all  of 
which  repreaentatlons  are  false,  they  are  entitled  to  a  decree  for  the  cancella- 
tion of  their  subscription,  and  the  return  to  them  of  the  money  they  paid  for 
the  stock,  with  Intemt.  Sherman  t.  American  Stove  Co.  (Mich,),  8S3,  note. 
FtiPAm  auBBCBDmosB — IiIasilitt  to  crkditobs. 

15.  7^  "trtut  fund"  doctrint  examined  and  eritirited.  The  B0i«alled 
' '  trust  fund  "  doctrine  tluit  ' '  the  capital  of  a  carporation  b  a  trust  fund  for 

the  payment  of  Us  debts  "  ooDRldered  and  critltised.    Hospes  v.  NorUiweateru 
Mfg.  A  Car  Co.  (Minn.),  G6S. 

16.  Tlie  capital  of  a  corporation  is  its  own  property,  which  It  may  use  and 
dispose  of  [if  not  prohibited  by  Its  charter),  the  same  as  a  natnral  perscm.  It 
Is  not  held  in  trust  for  creditors,  except  in  the  MDse  that  there  can  be  no  dis- 
tribution of  it  among  stockholders  without  provieioa  being  first  made  for  the 
payment  of  corporate  debts,  and  that,  as  in  the  case  of  a  natural  person,  any 
disporition  nf  it  In  fraud  of  creditors  Is  void  ;  and  in  this  respect  there  Is  no 
distinction  between  unpaid  capital  and  paid  capital,  between  "  stock  snbeorip- 
tiona  "  and  any  other  assets  of  the  corporation.     Ibid, 

17.  "  Bonn*  "  ttoek—liabiHtif  ofJuMer  rat*  upon  fraud.  The  right  of  credit- 
ors to  compel  the  holders  i>l  "  bonus  "  stock  to  pay  for  It  contrary  to  their 
actual  agreement  with  the  corporation  reata  neither  on  Implied  contract  nor 
upon  any  "  tmat  fund  "  doctrine,  bat  upon  the  ground  of  fraud.     Ibid. 

18.  The  fraud,  In  snoh  case,  oonslata  in  the  misTepreeentationaa  totheactoal 
amount  of  capital,  upon  the  faith  of  which  persons  liave  dealt  with  the  cor- 
poration and  f^ven  it  credit.     Ibid. 

19.  What  ereditort  mag  anfan»  the  UabaUi/^  prior  and  trAmqutnleriditifrt. 
Hence  It  is  only  those  creditors  who  have  relied  on,  or  who  can  fairly  1m  pre- 
■nmed  to  have  relied  on,  the  stock  representing  actual  capital.  In  whose  favor  ' 
equity  Mil  enforce  payment  of  such  stock.    Consequently  payment  ean  oever 
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STOCK  AND  STOCEH0LDEB8— SUBKBiFTiOira  — CmMMMd. 
be  eaforoad  In  tevor  of  od«  wbo  booun*  m  creditor  befen  the  "  boana  "  atock 
was  lawoed.    Ibid. 

30.  It  ia  not  necaaaarj  tli>t  a  "aabaaqnent"  creditor  ataonld  Iiave  allogsd 
that  whan  ha  dealt  with  the  corporaUoo  ha  believed  that  the  atock  had  been 
paid  for,  and  that  he  gmvo  credit  on  the  faith  of  It.  If  ia  fact  the  creditor  had 
knowledge  of  the  arrangement  by  which  the  ' '  boana  "  atook  was  laaued,  that 
ia  a  matter  of  defense  to  be  aet  up  bj  the  defeodant  Btockholder,     Ibid. 

21.  ltig?a  of  oMtignte  of  corporate  ereditor  to  enforet  muA  HatOitjf,  Where 
a  creditor  aaka  for  aoch  relief  against  a  atockholder  he  ahonld  ahow  his  own 
eqnitlse  entitling  him  to  sneh  relief.  Hence,  when  it  appean  that  he  is  not 
the  original  creditor,  but  had  porohaaed  the  clalnu  after  the  corporation  had 
become  inaolrent,  and  ita  afCalta  had  been  placed  In  the  handa  of  a  receWar, 
he  ahoald  state  what  he  paid  for  the  daims,  or  at  least  show  that  he  pud  s 
Babetsntlal  consideration  for  them.  Equity  will  not  grant  such  relief  tor  the 
beneflt  of  those  who  have  bonght  np  claims  against  an  Insolvent  corporation 
for  a  nominal  eonaideratlan  tor  the  parpoas  of  speeolating  on  the  liabilitj  of 
■toekhaldera.    Ibid. 

it.  Wh«n  action  aocrut*  agaitut  holder  of  botva*  ttadt.  The  right  of  aeUon 
in  fsTor  of  creditors  against  the  holdera  of  snch  bonus  stock  does  not  accma 
udUI  the  corporation  becomes  insoWent.     Ibid. 

STREETS  AND  HIGHWAYS. 

1.  VaeatiiiffHrMt—potatrofeotirUloretittBaetiimofmumeiptUauthoritiM. 
Where  the  charter  of  a  eitj  confeie  power  to  vacate  streets,  its  action,  In  anj 
particular  case,  caimot,  in  tbs  absence  of  frand,  be  reviewed  bf  the  eonrta. 
Qlaagow  et  al.  v.  atj  of  St.  Loals  et  al.  (Mo.),  192. 

3.  Poicer  of  eity  not  ieptndent  upon  manner  in  mUsA  Orett  aequirei.  Where 
a  dty  has  the  power  to  vacate  streets  it  makes  no  difference,  in  the  ezerdne 
of  that  power,  whether  the  public  acquired  the  street  to  be  vacated  bj  oondem. 
nation  or  b?  dedication,    ibid. 

8.  Bight  ofabtUtinff  owner  to  damage*.  A  cause  of  action  for  the  recovery 
of  damages  le  not  stated  against  a  municipal  corporation  b;  the  plaintiff' —  an 
abutUng  lot-owner —  in  a  eomplsint  In  which  the  only  act  complained  of  Is  the 
paasage  bj  the  city  ooandl,  and  the  snbseqnent  approval  bj  the  mvor,  wlth- 
ont  the  consent  of  the  plaintiff,  and  wlthoat  any  compensation  whatsoever  to 
him,  of  a  resolution  or  ordinance  declaring  a  part  of  a  public  way  abandonad 
and  vacated.    Hielscher  r.  City  of  Minneapolis  (Hinn.),  110. 

4.  Subject  treated  in  note.     117,  note. 

0.  Action,  hy  out  vihoee  properly  doet  not  abvi  on  Otevaeatod  portion.  An  iu- 
junotton  wUl  not  lie  to  restrain  the  enforcement  of  a  dty  ordinance  vacating  a 
street  on  which  none  of  plaintiff^'  property  abnts,  and  plaiotiSs  merely  snffiir 
an  Inoonvenienee  in  common  with  all  other  persons.  Olaagow  v.  St.  Lonia 
(Ho.),  192. 

6.  The  in^ry  to  each  property  not  a  damage  wUMn  lh»  eonaHtntion.  In  aneh 
case  plaintiffs'  property  is  not  damaged  within  the  meaning  of  the  constitution 
of  Missouri,  article  'Z,  section  21,  declaring  that  "private  property  shall  not  be 
*  *  *  damaged  for  public  nse  without  jnst  compenaatlon,"  since  no  Injar^ 
pecaliar  to  them  Is  shown.    Ibid. 

7.  Vacation  of  itTtet  and  oeeupatioa  of  tame  by  a  railroad — righteofdbutting 
owner.     The  dty  anthorittes  of  Rochester  vacated  the  street  In  front  of  plain- 
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ffTREBTS  ASJ>  BIOHWATB  ~-  Cantinwd. 
Wa  immtaM  «Bd  the  aama  ma  oeeaptod  b^  tha  defendant  eompnoj,  wbioh 
«leotod  at  that  point  a  ttone  abntmont  and  earth  embankmani  about  toarteel 
t«n  hlgb,  upon  which  It*  road  waa  ballt  and  operated  pursuant  to  Katntorj 
Buthoritf.  The  Bpaoe  betnaen  tbe  embankment  and  the  plalntlfi  lot  was  too 
narrow  to  admit  of  the  approach  of  teams  and  there  was  no  other  aecasa  to  tha 
plalntiFR  premiaeB.  Held,  that  the  plaintiB  had  a  right  of  accrns  to  her  pren- 
laee  over  the  ttreet,  which  was  property  and  o(  which  she  oould  not  be  deprived 
without  compensatioD:  that  the  Interference  with  auoh  right  of  aceeas  bj  the 
Tacatlou  of  the  atreet  and  conatrnction  of  (be  emijankment,  waa  a  taking  of  the 
plaintiBTi  property,  within  the  meaning  of  the  eonetitatioa,  and  that  she  could 
maintain  a  auit  for  damage*  ag^net  the  defendant,  for  lie  unlawful  Intetfer- 
enee  with  such  right  of  aeceaa.  Bgeror  v.  New  York  Cent.  £  H.  B.  B.  B.  Co. 
(N.  T.),  881. 

Bm  HUKIOIPAL  COSPOBATIONB,  1-SI;  NEQLiaBNCB. 

TAXATION. 

1.  OarporatetoMUion—ttords  "  eapUal  ttoek"  einutrwtd.  Under  the  act  of 
18S7  (Laws  N.  Y.  19B7.  chap.  4S6,  g  8),  proridlng  that  "  the  capital  atock  of 
ever;  comptknj  liable  to  taxation,  •  •  •  together  with  lia  snrplue  profiia 
or  reeerred  funds,  sieeeding  ten  per  cent  of  Its  capital,  aftsr  deduAlng  tbe 
assessed  value  of  its  real  eatate,  •  *  *  shall  be  assessed  at  its  actual  value, 
and  taxed  in  the  game  manner  as  the  other  real  estate  and  peraonal  estate  in 
tbe  count;,"  It  ie  the  capital  of  the  company  that  must  be  valued  and  saseassd, 
and  not  the  share  atock  held  by  tbe  eorporalora.  People,  ex  rel.  Dnion  Trust 
Co.,  T.  Coleman  (N.  T.),  806,  note, 

2.  Mode  ^oMMdngHMeapUal  ttoBk  under  lf«ie  Torkaatvit.  Itisonlywhet 
the  value  of  the  c*pit*l  stock  Is  unkuowD  to  the  assessors  that  they  may  eon* 
aider  the  value  of  the  aliarea  aa  indioatlve  of  that  of  the  capital;  and  whet* 
the  amount  and  vatns  of  the  capital  aro  disclosed,  and  tbe  aasessers  have  no 
reason  to  diabelieve  the  statement,  they  cannot  assess  the  capital  stock  at  a 
valuation  derived  from  the  market  value  of  the  shares.     Ibid. 

8.  Sun-et  oftlock  t^itn  futt  oMmabh  under  iTidiana  ilatute.  Beviied  Stat- 
ntea  Indiana,  1881,  sections  680S,  8806,  wbleh  provide  that  the  property  of  a 
corporation  shall  not  be  aaaeaaed  at  a  greater  rale  than  that  of  an  individual, 
and  that,  "  where  the  tangible  property  or  the  capital  stock  of  an  inaorporated 
company  is  lieted  and  assessed,  the  shares  of  capital  stock  of  such  incorporated 
company  shall  not  be  listed  and  assessed,"  clearly  prohlbite  the  aasessment  of 
the  capital  stock  where  the  entire  capital  is  inveated  In  tangible  property  which 
is  duly  lieted  and  returned  for  taxation.  Hyland,  Anditor,  v.  Biasil  Block 
Goal  Co.  and.),  2H,  note. 

See  Bahkb,  86,  48. 
TROSTS. 

I.  Trvit  e«rM7uitione  againet  pvbtie  poUey  and  void.  An  agreenent  by 
which  all,  or  a  majority,  of  the  stockholders  of  a  corporation  transfer  their 
stock  to  certtUn  trustees,  In  oonaideralion  of  the  agreementof  the  stockholders 
of  other  companiea  and  of  the  members  of  limited  partnerships,  engaged  in 
the  same  business,  to  do  likewise;  and  by  which  all  aro  to  receive.  In  lien  of 
their  stocks  and  intereota  so  traasfeTred,  tmat  oertlfieatea  to  be  Issued  by  the 
trustees,  equal  at  par  to  tbe  par  value  o(  their  stooka  and  Intarsstt;  aad  by 
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wUdt  tha  tnuteaa  are  mapowered,  u  apparent  omen  of  the  ttoA,  to  elect 

direoton  of  the  NTeral  companleB,  and  thereby  control  their  afEaln  in  the  tn- 

tereete  of  the  traeta  eo  ereMed;  and  are  to  recdve  all  dtrid ends  made  bj  the 

aereral  oompanleB  and  limited  partnenbipe,  from  whleh,  aa  a  ctnnman  fund, 

dlvldenda  are  to  be  made  hj  the  tmateee  to  the  holden  of  the  tmat  eertlflatea 

—  lends  to  the  eraetlon  of  a  moDopolj,  H>  eootrol  prodaetion  as  well  ma  prices, 

and  la  agalnit  pabllc  poll^.    Bute  ▼.  Standard  Oil  Co.  (Ohio),  67V. 

ULTRA  TIBE8. 

Bee  Banks,  SS. 

WATER  COMPANIES. 

1.  Dut]/  to  titpply  wat«r  for  private  eonaumpHon,  A  companj  Incorporated 
for  the  parpoee  of  aapplylag  a  city  and  Us  iDhabitantB  with  water,  and  bj  or- 
dinance granted  the  privilege  of  lajlng  its  pipes  throngh  the  atreete  for  the 
parpoee  of  condnctlng  water,  with  no  eonditloae  Impoeed  eioept  that  its  pipea 
■hall  be  laid  io  a  certain  manner,  and  that  It  ihonld  fn  no  case  charge  more 
than  a  certain  amount  for  water,  mast  fumiBb  water  to  any  peraon  on  a  street 
along  whleh  it  lias  a  pipe,  thoogh  that  pipe  was  laid  tor  certain  penons,  who 
paid  therefor  on  the  agreement  that,  If  It  was  osed  for  supplying  water  to  any 
one  else,  it  should  be  paid  for  by  the  company.  Haagen  t.  Alblna  Light  and 
Water  Co.  (Or.),  464. 

2.  Jfandotntu  tht  proper  remtdy.  Mandamna  is  the  proper  method  of  com- 
peUing  the  company  to  famleh  water.     Ibid. 

8.  ImupeUnt  tupptj/o/ water —UabOtti/ for  flret,  A  contract  on  the  part  of 
a  water  oompany  with  a  mnnldpal  corporation  to  eapply  the  "  dty  and  the 
InbaUtanla  thereof  with  water  for  ppblle  and  private  naee,  for  publio  and  pri- 
^  rate  eonsnmptloB,  and  for  pnttlng  oot  fires,"  eetabUsbea  no  contract  relations 
between  the  oompany  and  private  persona,  and  createa  no  liability  on  the  part 
of  the  company  to  reapond  in  damages  for  losaea  caaaed  by  its  failure  to  sup. 
ply  a  aafficient  quantity  of  water  for  the  extinction  of  fires.  Britton  v.  Oreen 
Bay  and  Ft.  H.  Watei^Worka  Co.  (Wis,),  444. 

4.  The  fact  that  each  provislonB  of  the  contract  formed  a  part  of  an  ordi- 
nance of  the  dty  oonid  Dot  create  any  sach  liability  on  the  part  of  the  com. 
pany  to  private  persons,  the  company  being  bonnd  ooly  by  the  obligations  of 
the  ooDtraot  which  it  had  volnntailly  aeeamed.     Ibid. 

6.  Where  a  city  contracts  with  a  water  company  to  fnmlah  a  supply  of 
water  for  use  in  extlngnishlng  firee,  sneh  supply  to  be  paid  for  by  a  levy  of 
taxes  npoD  the  tax-payers  of  the  city,  and  by  the  terms  of  the  dty  ordinance, 
which  the  water  company  accepts,  the  water  company  agredng  "  that  it  will 
pay  all  damages  that  may  accrue  to  any  dtizen  of  the  dty  by  reason  of  a  fall~ 
are  on  the  part  of  the  oompany  to  supply  a  suffldent  amount  of  water,  or  « 
failure  to  supply  the  same  at  the  proper  time,  or  by  reason  of  any  negligence 
of  the  water  oompany,"  there  Is  no  such  privity  of  contract  between  a  dtlsen  or 
resident  and  the  water  oompany  as  will  aothorice  him  to  maintain  an  action 
agaioM  It  for  the  injary  or  destruction  of  his  property  by  fire,  canaed  by  the 
failure  of  the  water  company  to  fulfill  its  contract,  Hott  v.  ChetTTvala  Water 
ft  Hfg.  Co.  (Kaua.),  4S1.  note. 

tf.  Grant  ofexdiuiw  right*  to.    740,  note. 
.  7.  Thu  wntraett  tritA  muntetpotftfM.    740,  note. 
Bee  COSTRACTB,  9, 10, 
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